JBcqueatbcD  to 
of  tbc 

TUniversiti?  of  Toronto 

bs 

tbe  late 

tfon,  /IDr.  justice  Brmour 

for  man^  sears 
a  /llbember  of  tbe  JSoarD  of 
Governors  of  tbe  "mniversit^ 


Digitized  by  the  Internet  Archive 

in  2007  with  funding  from 

IVIicrosoft  Corporation 


http://www.archive.org/details/butterworthsteny03londuoft 


BUTTERWORTHS' 

%tn  f  tars'  Bigest 

OF 

REPORTED  CASES, 

1898—1907. 


BUTTERWORTHS' 

Cen   gear©'    Bige0t 

OF 

REPORTED    CASES, 

1898  TO  1907. 


A   DIGEST    OF   REPORTED    CASES    DECIDED  IN   THE    SUPREME 
AND   OTHER   COURTS  DURING   THE   YEARS  1898  TO  1907, 

IXCLUDIXG 

A     COPIOUS    SELECTION  OF   REPORTED    CASES  DECIDED  IN  THE  IRISH 

AND   SCOTCH  COURTS,    WITH  LISTS   OF   CASES  DIGESTED, 

OVERRULED,    CONSIDERED,   ETC. 

ISSUED   UNDER  THE   GENERAL   EDITORSHIP   OP 

SIDNEY     W.     CLARKE,     Esq., 

OF   THE    MIDDLE   TEMPLE,    BARRLSTER-AT-LAW  ;    AQTHOK   OF    "THE    LAW    OF   SMALL   HOLDINGS," 
AND    OTHER   WORKS, 

AVITH   THE  CO-OPERATION  OF 

C.    C.    M.    PLUMPTKE,    Esq.,  M.    R.   EMANUEL,  Esq.,   M.A.,  D.C.L. 

OF   THE   MIDDLE   TEMPLE  ;  OF   THE   INNER   TEMPLE  ; 

W.   F.    LAWRENCE,   Esq.,  W.   VALENTINE  BALL,    Esq., 

OF   THE   MIDDLE   TEMPLE  ;  OF    LINCOLN'S   INN  ; 

F.   J.    COLTMAN,    Esq.,  E.    L.    HOPKINS,    Esq., 

OF   THE   INNER   TEMPLE;  OF   GKAY's   INN  ; 

AND 

HARPtY   CLOVER,    Esq.,  op  the  inner  temple, 
BARRISTE  RS-AT-L  A  W. 


VOL.  III. 
POWERS        TO        WORK    AND    LABOUR. 


LONDON : 

BUTTERWORTH    &    CO.,    11    &    1-2,    Bell   Yard,    Temple   Bar 
%a\v  ipubliebers. 

AGENTS    POR    CANADA : 

CANADA    LAW    BOOK    COMPANY,    LIMITED,  ^ 

32-34,    TORONTO    STREET,  "^^"^> 

TORONTO,    CANADA.  ^^    "V 
AGENTS   FOR  UNITED    STATES : 

CROMARTY    LAW    BOOK    COMPANY.  ^" 

1112,    CHESTNUT    STREET, 

PHILADELPHIA,    PA. 

1908. 


> 
■b^ 


BUTTE  RWORTHS' 


OF 


REPORTED    CASES, 

1898-1907. 


POWERS. 
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For  Power  of  Sale  see  Bankers,  27  ; 
Mortgages  ;  Trusts  ;  Wills. 

And  see  Conflict  of  Laws  ;  Execu- 
tors :  Settlements  ;  Trusts ; 
Wills. 

POWER  OF  APPOINTMENT. 

And  sec  Bankruptcy,  21X. 
(a)  Construction. 

1.  Appoint ment  to  Uses  of  Prior  Settlement  or 
xi/rji  of  them  as  are  "  Capable  of  taliituj 
Effect:'^ — Where  property  is  appointed  under 
a  special  power  to  the  uses  of  a  prior  settlement 
or  "  such  of  them  as  are  capable  of  taking 
effect,"  these  latter  words  are  not  to  be  limited 
to  what  is  still  existiDg:  or  i)0ssible  in  fact,  but 
extend  also  to  what  is  allowable  in  law. 

So,  if  property  is  appointed  under  a  special 
power  in  a  will,  to  the  uses  of  a  prior  settlement 
made  on  tlic  man  iaj^e  of  the  ajipoin tor's  daughter, 
the  appointment  does  not  fail  because  one  of  the 
beneficiaries  of  the  settlement  (e.g.,  the  husband) 
is  not  an  object  of  the  power,  or  because  in  the 
case  of  children  being  born  the  rule  against  per- 
petuities would  be  broken.  It  may  take  effect 
as  to  the  wife's  life-interest  and  her  power  of 
disposition  in  default  f>f  children. 

In  re  Finch  and  Chew's  Contract,  [1903] 

[2  Ch.  -ISt; ;  72  L.  J.  Ch.  690  ;  89  L.  T.  162— 

Kekewich.  J. 

B.D.— VOL.  III. 


2.  Duration  of  Powers — Power  of  Sale— Abso- 
lute Vesting  of  Estate  in  Person  not  capable  of 
taking  Cometjance — Power  held  not  to  lie  Deter- 
mined.']—A.  testator  left  his  estate  to  trustees 
upon  trust  for  his  daughter  for  life  ;  and,  after 
her  death,  upon  trust  in  their  discretion,  and  of 
their  uncontrollable  authority,  to  administer, 
expend,  and  apply  it  for  the  benefit  of  his  grand- 
children and  the  survivor  of  them.  There  were 
certain  remainders  over,  which  were  admitted  to 
be  invalid  ;  and  there  was  also  power  given  to 
the  trustees,  when  they  in  their  own  discretion 
should  consider  it  necessary,  to  sell  and  convert 
his  estate  and  effects  into  money.  The  testator's 
daughter  died  soon  after  her  father,  leaving  two 
children— Jane,  who  died  without  ever  being 
married  and  intestate  in  1882,  and  Robert,  who 
was  of  unsound  mind,  and  who  died  intestate  in 
1902.  The  trustees  had  sold  some  land  before 
the  death  of  Jane,  and  other  land  after  her 
death,  but  in  Robert's  lifetime  ;  and  the  question 
now  arose  whether  the  proceeds  of  this  last- 
mentioned  land  formed  part  of  his  personal 
estate,  and  this  depended  upon  whether  the 
power  of  sale  was  in  fact  subsisting  when  the 
trustees  purported  to  exercise  it. 

Held— that  the  intention  of  the  testator  was 
that  the  trust  should  last  until  the  death  of 
Robert ;  and  that  it  was  not  determined  by  the 
fact  that  Robert  in  1882  became  solely  entitled, 
for  he  was  never  capable  of  calling  for,  or 
accepting,  a  conveyance ;  and  that  therefore 
the  power  of  sale  existed  and  was  duly  exercised, 
and  the  property  must  devolve  acconlingly. 

Re  Cottons  7Vv/.v/'fcw((1582)  19  Ch.  D.  624  ;  51 
L.  J.  Ch.  oU;  30  W.  R.  610;  46  L.  T.  813) 
discussed. 

In  be  Jump,  Galloway  r.  Hope,  [1903]  1  Ch. 

[129  ;  72  L.  J.  Ch.  16  ;  51  W.  R.  266  ;  87  L.  T. 

502— Eady,  J. 

3.  Intention — lieference  to  P««Y!r.]— Where  it 
is  manifest  on  the  construction  of  a  will  that  the 
testator  intended  to  dispose  thereby  of  property 
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POWERS. 


Power  of  Appointment — Cuntluued. 

of  his  own,  and  also  of  property  over  which  he 

had  a  special  power  of  appointment,  and  under 

the  disposition  made  by  the  will  the  property 

subject  to  the  power  is  given  to  a  member  of  the 

class  amongst  whom  it  can  be  appointed,  the 

property    passes    under    the    power,    it    being 

immaterial  whether  the  testator  supposed  that 

the  property  passed  by  the  power  or  by  virtue 

of  his  own  interest  therein. 

Byrne  v.  Cullikan,  [1904]  1  Ir.  R.  42- C.  A. 

4.  Marriage  Settlement — Power' of  Aj)iio\nt- 
mcnt —  Wife'x  Property— I'ltUnate  Llviituthm — 
"  Or  othenche  as  she  shall  direct.^''] — By  a 
marriage  settlement  real  estate  belonging  to  the 
wife  was  vested  in  trustees,  and  during  the  joint 
lives  of  the  spouses  the  rents  weie  to  be  paid  to 
the  wife  during  her  life  for  her  separate  use 
without  power  of  anticipation.  After  her  death,  in 
case  her  husband  survived  her,  he  was  to  have  a 
life  estate  ;  after  his  deach  it  was  to  go  as  his 
wife  should  appoint  by  deed  or  will.  In  default 
of  that  limitation  it  was  to  go  unto  and  to  the 
use  of  the  surviving  husband  "or  otherwise  as  he 
or  they  shall  direct."  If  the  wife  survived  her 
husband,  which  happened,  the  trustees  were  to 
re-convey  the  lands  to  her,  "  her  heirs,  executors, 
administrators  and  assigns  lespectively  for  her 
and  their  own  use  and  benefit,  or  otherwise  as 
she  shall  direct." 

Held — that  the  words  "or  otherwise  as  she 
shall  direct"  did  not  impliedly  give  the  wife  a 
general  power  of  appointment,  for  to  imply  such 
a  power  would  be  entirely  to  alter  the  scheme  of 
the  settlement. 

Vak  Grutten  v.  Foxwell  and  Others,  (1901) 
[84  L.  T.  545— H.  L.  (E.). 

5.  3farried  Woman  —  General  Power  of 
Appointment  —  Ai)jHnntment  in  Discharge  of 
Debt  —  Ernnieous  Stafenient  of  Indehtcdness — 
Insolvenr;/ — A  dm  I n  i.stni  fi„>i  —'a ssefs  —  J/a rried 
Women's  I'mpertg  Act.  188:^  (45  ^;  4«  Vict.  r.  75), 
«.  4.] — Where  a  mariied  woman,  having  under  a 
settlement  a  general  power  of  appointment  by 
will,  made  a  will  and  directed  her  trustees  to 
pay  legacies,  including  one  of  £1,100  to  D.  in" 
satisfaction  of  a  debt  due  from  testatrix  to  D.. 
and,  subject  thereto,  the  testatrix,  in  exercise  of 
the  power  under  the  settlement,  apjiointed  a  life 
interest  in  the  trust  funds  to  her  husband  :  and 
where  the  testatrix's  estate  was  insolvent,  and 
the  debt  of  £1,100  was  not  due  from  the  testa- 
tiix  to  D.,  but  from  her  husband  to  D.,  and  the 
husband,  after  the  wife's  death,  paid  the  debt  of 
£1,100  to  D.  :— 

Held— (1)  that  the  debt  of  £1,100  being  the 
husband's,  the  legacy  of  £1,100  was  perfectly 
effective  at  the  date  of  the  testatrix's  death,  and 
payment  of  the  debt  by  the  husband  did  not 
make  any  dLfiEereuce  ;  (2)  that  a  valid  ai)point- 
ment  was  made  of  the  £1,100,  and,  by  sect.  4  of 
the  Married  Women's  Properly  Act,  1«82  the 
other  property  not  being  sufficient  to  pay  debts, 
tliat  the  legacy  must  go  for  that  purpose. 
Ix  RE  Hodgson,  Darley  r.  Hodgson,  ri8991 

[1  Ch.  66(!  ;  08  L.  J.  Ch.  313  ;  47  W.  K   443  • 
80  L.  T.  276-North,  J.'  I 


6.  Poire r  of  Appointment  hij  Deed  or  Will 
among  Children — Ajtpointment  to  one  Child  hy 
Deed,  and,  snhjert  fhcrito  llrf/vest  to  all  equally 
hy  Will—Double  Portions— Burden  of  Proof  ]— 
A  testator  bequeathed  £10,000  to  trustees  upon 
trust  to  pay  the  income  to  his  daughter  for  life, 
and  afterwards  to  distribute  the  fund  among  her 
children  as  she  should  by  deed  or  will  appoint, 
and  in  default  thereof  in  equal  shares,  'i'he 
daughter  had  three  childien,  to  one  of  whom  she 
by  deed  appointed  sums  of  £2,000and  £1,333.  and 
by  her  will  she  appointed  the  whole  fuiul  to  her 
three  children  in  equal  shares.  A  summons  was 
taken  out  to  ascertain  whether  the  child  so  pre- 
ferred should  not  bring  those  amounts  into 
account  before  sharing  in  the  fund'appointed  by 
the  will.  It  was  decided  by  Stilling,  J.  that  the 
rule  against  double  portions  practically  only 
applied  to  the  case  of  a  father  (Poici/s  v.  Manslield^ 
3  My.  &  Cr.  359)  ;  that  the  burden  of  proof  in 
other  cases  rested  on  those  who  sought  to  estab- 
lish that  the  rule  applied  ;  and  that,  as  in  this 
case  there  was  no  evidence  to  show  that  the 
grandfather  or  the  mother  had  assumed  the  duty 
of  providing  for  the  children  which  prima  facie 
belonged  to  the  father,  tlie  rule  did  not  apply. 
His  lordship  also  decided  that  the  mere  fact  that, 
in  consequence  of  appointments  in  this  form,  the 
fund  would  be  enjoyed  in  unequal  shares,  could 
not  be  sufficient  to  exclude  or  rebut  the  applica- 
tion of  the  rule  in  a  proper  case. 

On  appeal :  — 

Held,  on  the  facts  of  the  case,  without 
expressing  any  opinion  on  the  question  of  double 
portions,  or  whether  the  daugliter  was  in  loco 
parentis  to  her  children,  within  the  meaning  of 
that  expression  as  applied  to  the  rule  against 
double  portions,  that  the  appeal  must  be  allowed 
with  costs. 

Decision  of  Stirling,  J.  ((I8!»8)  [18971  2  Ch. 
574  ;  66  L.  J.  Ch.  731  ;  77  L.  T.  49  ;  46  W.  R. 
138)  reversed. 

In  he  Ashton,  Ingram  t.  Papillon,  [18981 1  Ch. 

[142  ;  67  L.  J.  Ch.  84  ;  77  L.  T.  .582  ;  46  W.  R. 

231— C.  A. 

7.  Power  superadded  to  a  Life  Interest  — 
Insufficiejicy  of  Income — To  vse  "  as  she  may  deem 
eicpedient  "—General  Power  of  Appoi?itmcnt.]— 
Where  the  testator  gave  the  income  of  his  estate 
to  his  wife  for  her  life  with  remainder  to  resi- 
duary legatees,  but  directed  that  "  in  case  such 
income  shall  not  be  sufficient,  she  is  to  use  such 
portion  of  my  said  real  and  personal  estate  as  she 
may  deem  expedient"  : — 

Held — that  she  had  a  general  power  of 
appointment  during  her  life  over  the  capital. 

In  re  PedrottVs  Will  ((I860)  27  Beav.  583  ;  29 
L.  J.  Ch.  92— M.  R.)  distinguished. 
In  re  Richards,  Uglow  v.  Richards,  (1901) 

[50  W.  R.  90  ;  85  L.  T.  452  ;   [1902]  1  Ch.  76  ; 
71  L.  J.  Ch.  66— Farwell,  J. 

8.  Power  to  Appoint  in  favour  of  a  Class- 
Donee  of  Power  a  Member  of  Class— Bight  of 
Donee  to  apinnnt  to  &//.]— Under  a  settlement 
trust  funds  were,  in  the  events  which  had 
happened,  to  be  held  in  trust  for  such  persons 
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Power  of  Appointment — Continued. 

nnd  purposes  :iii<l  in  such  manner  as  the  settlor 

should    appoint,     -'so    only    that    every    such 

appointment     be  made    to  or   in   favour  of  a 

grandchild   or  gran<lchildren "   of  the   settlor's 

grandfather. 

Held— that   there  was   no    reason   why   the 
settlor  should   not   appoint   the   trust  funds  to 
herself. 
Taylor  r.  Allhiskn.  [H»'».-,]   i  ch.  .-):^9  :  74 

[L.  J.  Ch.  3.-,()  :    .-,S  \V.  U.  -,2-A  ;  92  L.  'i .  382— 
Kekewich,  .J. 

9.  Poifpr  to  upjwlut  Life  Estate  iritk  lle- 
iiminder  in  Tail — Kreciition — "  To  E.  11.  A.  and 
liis  IxHuc'"  —Ciinxtrurtion.'\ — A  power  was  given 
enabling  the  donee  in  the  events  which  happened 
to  appoint  ct-itain  real  estate  to  his,  the  donee's, 
sons  for  an  estate  not  exceeding  a  life  estate 
with  remainder  to  their  issue  in  tail.  The 
donee  by  a  cothcil  to  his  will,  after  referring  to 
the  power,  appointed  one  part  of  the  estate  to 
"  E.  It.  A.  and  his  issue."  E.  K.  A.  was  one  of 
the  donee's  sons. 

Held — that  the  Const  could  only  come  to  the 
conclusion  that  he  intended  E.  II.  A.  to  take  an 
estate  tail  ;  and  that  conse  juently  E.  R.  A.  took 
a  life  estate,  and  after  his  death  the  estates  must 
go  as  in  default  of  appointment. 

Decision  of  Buckley,  J.  (r,4  W.  1{.  42  :  iC^  L.  T. 
742)  reversed. 

Ee  Adams.  Adams  /•.  Adams.  (lOooj  ;i4  L.  T. 
[72U  -C.  A. 

10.  Heal  Estate — Appointment  to  Trudeea  uium 
Trud for  Sale.  ^^ — A  testator  devised  real  estate 
to  the  use  of  his  daughter  for  life,  with  lemainder 
to  the  use  <ii  such  of  her  children  as  she  should 
by  will  appoint,  and,  in  default  of  appointment, 
to  the  use  of  her  children  as  tenants  in  common. 
And  he  empowered  the  tiustees  of  his  will  to  sell 
the  property,  with  the  consent  in  writing  of  the 
persons  for  tire  time  being  in  possession  under 
the  above  limitations.  By  her  will  the  testator's 
daughter,  in  exercise  of  her  power,  appointed  the 
real  estate  to  trustees  in  trust  for  sale,  and  to 
stand  fiossessed  of  the  proceetls  upon  trusts  ftir 
her  children. 

Held — that  the  parties  entitled   to   sell   tlu; 
real  estate  were  the  trustees  of  the  daughter's 
will,  and  not  the  trustees  of  her  father's  will. 
Re  Paget,  Mellor  r.  Mellok.  [18!».s]  i  Ch. 

[2U0  ;  07  I>.  .).  cli.  l.-,l  ;  7H  L.  T.'72  ;  46  W.  K. 
328— Kekewich,  J. 

11.  Jtrrocdhli'  Apiiiti nl iiirnt  of  Polieij  Moneyx 
— Suhxeqiient  Will  dixpoxiiiq  of  all  Tegtator'x 
Property— Ilei-oration— Wilh  Aet,  1837  (1  Vict. 
^■.  26).  *.  27.] — A  general  residuary  be(|uest  oi' 
devise  is  not  in  itself  sutticient  to  revoke  a 
previous  appointment.  A  testator  in  1882 
eifected  a  policy  of  insurance  on  his  life  for  £500. 
and  in  that  year  by  an  instrument  in  writing  he 
nominate  I  and  ap|)nirited  certain  persons  to 
receive  the  policy  moneys  on  his  death.  This 
instrument  was  lodged  with  tlie  insurance  society 
and  remained  with  them  until  his  death.     I?v 


an  tther  instrument  of  even  date  he  declared  that 
the  nominees  shoulilhold  the  policy  moneys  upon 
trust  to  pay  the  income  to  his  wife  for  life,  and 
at  her  death  to  pay  &r>W  to  the  Religious  Tract 
So -iety,  and  the  surplus,  if  any,  to  his  brother; 
and  he  ex[)ressly  reserved  to  himself  the  power 
by  will  or  writing  in  his  lifetime  to  revoke  or 
alter  the  above  dispositions  and  to  make  fresh 
dispositions.  By  his  will  made  subsequently  the 
test  .tor  cancelled  all  previous  wills  and  gave  an 
annuity  of  f.^OO  to  his  wife,  and  a  legacy  of 
CiMO  to  the  Religious  Tract  Society,  and  as  to 
the  lest  of  the  property,  which  on  his  wife's 
decease  was  not  therein  disposed  of,  he  directed 
that  it  should  be  divided  erjually  between  cer- 
tain of  his  nephews  and  nieces. 

Held — that  the  will  did  not  revoke  the 
appointment  cf  1882.  A  general  disposition  of 
allpropei-ty  is  not,  in  itself,  sutKcient  to  rev(jke 
a  previous  appointment. 

llE    }sEWMAN    Hall,    Rawlings    v.    Hall. 
[(1903)    19  T.  L.  R.  420— Eady,  J. 

13.  Stock  •■sufficient  to  raiae  "  a  "  net  "  Sum — 
Succr.txinn  Buti/.] — .\.  tenant  for  life  under  a 
marriage  settlement,  in  exercise  of  a  power  of 
appointment  in  favour  of  the  children  of  the 
marriage.  l>y  deed  appointed  "  that  so  much  of 
the  stock,  funds,  shares,  and  securities "  then 
subject  to  the  trusts  of  the  settlement  "  as  shall 
be  .sufficient  to  laise  the  net  sum  of  £2,000," 
should,  subject  to  the  life  interest  therein  of  the 
appointor,  "  henceforth  belong  and  be  vested  in  " 
S.  atid  V>e  held  in  trust  for  him,  his  executors, 
administrators,  and  assigns. 

Held— that  the  appointee  took  the  £2,000 
clear  of  all  charges  including  succession  duty. 

Decision  of  Btirlins,  .].  ([1897]  1  Ch.  888  ;  66 
L.  J.  Ch.  .-,03  ;  76  h.  T.  34.5  ;  ir>  W.  R.  4.-.6) 
reversed. 

PanJ.x  Y.  Prait/in;iite({]Sii2)  32  I..  .J.  Ch.  35) 
considered  and  questioned. 

Re  Saunders.    Saunders   /•.  Gore,    [189S]  1 

[Ch.  17  ;  67  L.  J.  Ch.   .5.5  ;  77   L.  T.  450  :  46 

W.  R.  180  — C.  A. 

14.  Si/i-ce.ixiri'  Appoint loentx  —  Intention  of 
Appointor.] — A  father  and  mother  who  had 
power  to  appoint  £7,000  among  their  chihiren 
(other  ihan  an  eldest  son)  at  a  time  when  they 
had  seven  younger  children  living,  appointed 
£1,000  to  each  of  two  daughters. 

The  father  an<l  one  of  the  five  younger  children, 
in  whose  favour  no  appointment  had  been  made, 
died  :  and  the  n)other  by  a  deed,  which  did  not 
refer  to  the  first  aj)pointment,  but  recited  a 
power  of  appointment  over  £7, 00ft,  a|)pointed 
one-sixih  of  the  .£7,000  to  each  of  her  six  younger 
cliildrcn  tlien  living.  Some  error  having  been 
discovere<l,  she  executed  another  deed  of  similar 
purport,  which  concluded  :'•  My  intention  is  that 
each  of  nij'  said  si.'c  fhildren  .  .  .  shall  t.ike  a 
vested  interest  in  .  .  .  one-sixth  of  the  said  sum 
of  1 7,000." 

Held — that  her  intention  was  clear  ;  that  the 
second  appointment  was  substitutional,  and  that 
each  of  the  six  children  took  one-sixth  of  the 
£7,(>iMi. 
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Power  of  Appointment — Coidinned. 

Ei>qland  V.  Larerx  ((186(1)  L.  R.  3  Eq.  63  ;  15 
W.  k.  51— Lord  Koniilly,  M.R.)  followeJ. 
In  ke  Tanceed's  Settlement,  .Somerville  r. 

riANCRED,    [1903]    1   Ch.   715;  72  L.  J.    Ch. 

324  :  51  W.  II.  510  ;  88  L.  T.  164— Buckley,  J. 


Hampton  v.  Holman  {{\%11)  5  Ch.  D.  183  ;  46 
L.  J.  Ch.  248— Jessel,  M.R.)  followed. 
In  re  Rising.  Rising  r.  Rising,  [1904]  1  Ch 

[.533;    73   L.   J.   Ch.    455;    90   '     ~     "    " 


T.    504- 
Eadv,  J. 


(b)  Exercise. 
And  see  Wills,  366—369. 
17.  Krercise — Power  to   eluin/e   li 


15  Testa  m  cut  (I  r  II  Power— Exerntion—Iitcom-  17.  E.rercisc— Power  to  eluinje  liiuited  Sum 
pleteBecital— Intention— '' After  the  Death  of  III  II  •  on  Real  Estate— General  Power  to  eqjpoint 
said  Wife"  read  '' sithject  to  nni  said  Wifes^charqe-  General  Gift  —  Wills  Act,  1837 
Interestr^—A  testator  recited  in  his  will  that  he  !  (7  Will.  4  &  1  Vict.  c.  26),  s.  27.]— A  testator 
had  power  under  his  marriage  settlement  to  ,  by  his  will  declared  that  it  should  be  lawful  for 
appoint  a  fund  after  the  death  of  his  wife,  though  j  a.  by  deed  or  writing  to  limit  and  appoint,  grant, 
the  power  was  in  fact  somewhat  wider  in  the  '  sell,  release  and  confirm  all  or  any  part  of  certain 
event  of  the  wife"s  re-marrying,  her  life  interest  |  land  to  any  person  or  persons  by  way  of  mort- 
then  being  cut  down  toone'moiety.  The  testator  gage  or  otherwise  as  a  secuiity  for  any  sum  not 
appointed  that  "after  the  death  of  my  said  wife  "  exceeding  £2,000,  or  by  any  such  deed,  writing, 
Ihe  fund  should  as  to  three-fifths  be  held  upon  1  or  by  will  to  charge  and  incumber  the  lands  with 
trust  for  his  elder  son  and  as  to  two-fifths  for  his  the  "payment  of  any  sum  not  exceeding  £2,000 
Younger  son.  The  wife  re-married  after  the  for  such  use,  intent  and  purpose  as  A.  should 
testator's  death.  The  elder  son  having  attained  ;  think  fit  to  direct  and  appoint.  A.,  by  his  will 
his  majority,  claimed  his  proportionate  share  of  ;  made  after  the  Wills  Act,  and  which  did  not 
the  moiety  set  free  by  his  mother's  re-mamage.     .  refer  to  the  power,  gave,  devised,  and  bequeathed 

„  ,,    j^  XI  1,    1  i.     •  J. 4-;„„    to  his  wife  all  his  property,  real  and  personal, 

HELD-that  there  was  an  absolute  mter^  ^o^  ^^^^^  ^^  ^j,  ^^^ate,  goods  and  chattels,  money  and 
to  annoint  the  entire  fund  sumect  to,  the  wite  s     ,  jijr       iu-uu 

intS;    that  the   testators  reference   I0    his  |  ^^arges  secured  upon  land^of  or  to  which  he wa. 
wife's  death  showed  that  he  did  not  intend  to 


displace  her  interest  ;  that  the  reference  to  the 
point  of  time  at  which  the  ju-ior  interest  deter- 
mined was  not  the  material  matter,  but  the 
reference  to  the  ])rior  interest  itself  was  impor- 
tant ;  that  the  true  meaning  of  the  words  "  after 
the  death  of  my  said  wife  "  was  "  subject  to  my 
said  wife's  Interest":  that  the  elder  son  was 
therefore  entitled  to  payment  of  three-fifths  of 
the  free  moiety  of  the  fund. 

Maddison  v.  Chapman  ((1858)  4  K.  &  J.  709, 
719_Wood,  V.-C.)  followed. 

In  re  Shuckbdrgh's  Settlement,  Robert- 

[ron  t.  Shuckburgh,  [1901]  2  Ch.  794  ;  50 

W.   132;  85   L.   T.   406;    71  L.  J.  Ch.  32— 

Farwell,  J. 


possessed  or  in  any  way  entitled. 

Held — that  A.'s  will  did  not  operate  under 
sect.  27  of  the  Wills  Act  as  an  exercise  of  the 
power  of  charging  and  appointing  iu  favour  of 
the  wife. 

In  re  Gomes,  Greene  v.  Gordon  (34  Ch.  D.  65) 
distinguished. 

The  27th  section  of  the  Wills  Act  presupposes  the 
existence  of  some  real  estate,  or  some  personal 
estate,  as  the  case  may  be,  which  is  subject  to  a 
general  power  of  appointment,  and  which,  though 
not  the  testator's  property,  is  at  his  uncontrolled 
disposition.  The  language  of  the  section  does 
not  extend  to  the  creation  of  property  at  the 
expense  of  another,  or  to  the  imposition  of  an 
otherwise  non-existent  charge  upon  the  property 
of  another,  or  to  this  conversion  p''^'  tanto  of  the 
real  estate  of  another  into  a  money  charge,  which 
if  and  when  charged  will  be  per.sonal  estate 
which  the  testator  will  have  power  to  appoint  as 
he  may  think  fit,  but  which  has  no  existence 
unless  and  until  the  testator  creates  it. 
In  ke  Estate  of  John  Wallinger  and 
[Others,  [1898]  1  Ir.  R.  139— C.  A.  (Ir.). 


16.  Tcxtamentanj  Power — E.rcessire  Execution 
— Cypres.]— A  eiipi-ea  estate  can  only  be  implied 
in  lieu  of  excessive  limitations  of  real  estate 
under  a  testamentary  })Ower,  when  it  will  include 
all  persons  intended  to  take  under  such  void 
limitations,  and  no  others. 

B.  had  power  to  appoint  real  estate  among  his        ,0     n        •       ^      x.  7     ^T^■^^      t^ 

children  or  other  issue  born  in  his  lifetime  He  ^^-  J^-''<^>-C'xe  of  a  Power  hy  Tl  ill— Exercise  of 
appointed  it  to  his  son  W.  for  life  with  remain-  "'  P^>^"^>'  ^U  subsequent  Will—''  Give,  devise, 
ders  to  his  sons  and  grandsons  in  tail  male  with  ^'Weath,  and  uj)poi7it"—Eridence  of  no  other 
remainder  to  his  daughters,  with  remainder  to  ;  P^^^er—Ko  Clause  of  Rerocation— Exercise  of 
testator's  daughter  for  life  with  remainder  to  i  ^""'«'"  ^'1/  f^'^t  Will  superseded  hij  Evercise  of 
her  sons  in  tail  male.  Upon  the  true  construe-  '  -P^'"'^'"  by  second  lI'/V/.j-The  mere  fact  of  making 
tion  of  the  will  the  remainders  to  W  's  children  ,  ^  subsequent  testamentary  paper  does  not  work 
(who  were  not  born)  failed  ;  but  it  was  con-  ^  ^'^^"'^  revocation  of  the  prior  one,  unless  the 
tended  that  W.  took  an  estate  tail  by  the  doctrine  !  ^^^^^^'  expressly  or  in  effect  revoke  the  former,  or 
•jf  cijprks.  1  the  two  be  incapable  of  standing  together,  and  if 

i  a  subsequent  testamentary  paper,  whether  will 
WELD—tliat  W  .  took  oidy  a  life  estate,  for  no  [  or  codicil,  be  partially  inconsistent  with  one  of 


estate  tail  could  be  given  to  him  which  would 
not  defeat  the  testator's  intention  by  including 
a  class  for  whom  he  did  not  mean  to  provide,  or 
excluding  pers.ins  for  whom  he  did  intend  to 
provide. 


earlier  date,  then  such  later  instrument  will 
revoke  the  former  as  to  those  parts  only  where 
they  are  inconsistent. 

A  testator's  testamentary  paper,  dated  Octo- 
ber 16th,  1894,  contained  these  words  :  "  I  hereby 
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Power  of  Appointment— ^ (»/(?■  (7/(^(y/. 
devise,  be(|Uf:ith,  and  apiiuiiit  all  my  real  and 
personal  estate  whatsoever  belonginj;-  to  me  or 
over  which  1  have  a  power  of  appointment  under 
the  will  of  my  late  father  .  .  .  unto  my  trustees 
upon  trust.  .  .  ." 

By  a  testamentary  paper,  dated  December  4th, 
189(5,  he  commenced  :  '•  This  is  my  last  will  and 
testament."  There  was  no  clause  of  revocation, 
but  he  named  the  same  two  persons  as  executors 
and  trustees  of  "this  my  will."  He  continued  : 
"1  ,uive,  devise,  bequeath,  and  appoint  all  my 
real  and  personal  estate  whatsoever  unto  my 
trustees  uijou  trust.  .  .  ."  There  was  no  other 
power  of  appointment — general  or  special — which 
could  haA'e  been  intended  io  be  exercised  under 
the  particular  power  given  to  the  testator  by  his 
father's  will. 

Held — that  the  testator  by  the  word  "  ajipoint " 
in  the  second  will  did  not  intend  merely  to  use 
a  conventional  term,  but  did  intend  to  execute 
the  power  of  appointment  in  a  way  to  supeisede 
the  exercise  of  his  power  by  the  first  will  ;  and 
that  the  second  will  effected  the  revocatiim  of  the 
first  will. 

In  rr  JLii/hnr,  Spenrer  v.    Ciithiish  ([1!)01]    1 

Oh.  G77  ;  70  L.  J.   Ch.  428  ;  49  W.  K.  330  ;  84 

L.  T.  761— Farwell,  J.,  No.  38,  infra)  followed. 

Kent  r.  Kent.  [1902]  P.  ]08  ;  71  L.  J.  P.  .50  ; 

[8G  L.  T.  .^.;i(]  ;  18  T.  L.  R.  293— Jeune,  P. 

19.  7wr/r/.sr    hij^     Will -Itpfiiduary     Cly/u.se—' 
Blending    Tedatn.v'H   own   Propevtij    and   that  \ 
over  ivltlch  xhe  had  a  general  Power  — Direction  \ 
to     pa  If     Dehls  —  Lupxe  —  WilU    Act,     1837  ■ 
(7  WiU.  4  k  1  Vict.  r.  26),  .*.  27.J-A  testatrix,  : 
haviiig,  under  her  marriage  settlement,  a  general  I 
testamentary  power  over  certain  stocks,  funds,  | 
and  securities,  appointed  by  her  will  the  sum  of  ' 
£5,000   and   the  stocks,   funds,    and    securities  I 
representing  the  same,  and  of  such  part  of  the  ' 
stocks,  funds,  and  securities  comprised  in  the  said 
settlement  as  should  with  the  said  sum  of  £5,000, 
or  the  securities  representing  the  same,  make  up 
the  sum  of  £9,000,  in  trust  in  six  equal  shares  for 
six  persons  respectively  in  the  will  named.     She 
empowered   the  trustees  of  the  settlement  and 
her   executors   to  appropiiate   any    security   or 
investment  subject  to  her  powers  of  appointment 
or  belonging  to  her  at  the  time  of  her  ilecease  at 
the  market  value  of  the  day  in  or  towards  pay- 
ment and  satisfaction  of  the  legacies.     And  as  to 
the  rest  and  residue  of   her  real   and  personal 
estate  she  "  devised,  licqueathed,  and  appointed  " 
the  same,  subject  to  the  payment  of  her  debts, 
funeral   and   testamentary   expenses,    unto    her 
brother  H.  S.  alisohitely.     H.  S.  died  in  the  life- 
time of  the  testatiix.     The  testatrix  had  no  real 
estate. 

Held  (Vaughnn  Williams,  L..I.,  dissenting)- 
that  the  I'csiduary  clause  was  a  true  residuary 
clause,  and  operated  as  a  general  residuary 
appointment  ;  that  it  expressly  blended  into  one 
fund  that  which  was  the  testatrix's  own  pro- 
perty, and  that  over  which  she  had  a  general 
power  of  ap])ointment,  the  whole  Ijeiiiir  made 
subject  to  her  debts,  funeral  and  totanicntary 
expenses  ;  an.l  that  the  ii(;xt  ,)f  kin  ..f  the  testa- 


tiix were  entitled  to  that  part  of  the  property 
which  had  imt  been  effectually  api.ointed,  and 
that  the  title  of  the  person  who  would  have  taken 
in  default  of  appointment  was  defeated. 

In  re  Pinede'x  Settlement  ((1879)  12  Ch.  D. 
667  ;  48  L.  J.  Ch.  741  ;  28  W.  R.  178  :  41  L.  T. 
579— Jessel,  M.R.)  followed  by  Romer,  L.J. 

In  re  Bavien'  Tru.sts  ( (1871)  L.  R.  13  Eq.  163  : 
41  L.  .J.  Ch.  97  ;  20  W.  R.  165  ;  25  L.  T.  (n.s.) 
227— Wickens,  V.-C.)  and  In  re  De  LuxVs  Truntx 
((1879)  3  L.  R.  Ir.  232)  disliimuished  by  Rcmier. 
L..J. 

Co.cen  V.  Ilowland  ([1894]  1  Ch.  406;  63 
L.  J.  Ch.  179;  42  W.  R.  568;  70  L.  T.  89— 
Stirling,  J.)  followed  by  Cozens-Hardy,  L.J. 

Decisi(m   of  Bvme,  J.  ([1901]   1  Ch.  370;  70 
L.  .J.  Ch.  354)  reversed. 
In  re  Marten.  Shaw  r.  Marten.  [1902]  1  Ch. 

[314  ;  71   L.  J.  Ch.   203  ;  50  W.  R.  209  ;  85 
L.  T.  704— C.  A. 

20.  Krerci.te  and  f'rra/ion  hi/  Will— Bonce 
e.rcrri.sini/  hi/  WiU — Death  of  Donee  in  Bonor'n 
,  Lifetime — Inral/d/ti/.]—A  power  created  by  will 
has  no  existence  until  the  death  of  the  testator. 
:  Therefore,  where  a  husband  by  will  created  a 
[  i)ower  (if  ai)i)ointment  in  favour  of  his  wife,  and 
she  ijurjiorted  to  exercise  it  by  will  and  pre- 
deceased him,  the  ajjpointment  by  her  was  held 
to  I  e  invalid. 

'  Jonex  V.  South  all  ((1 864)  32  Beav.  31-  -Romillv, 
:  M.R.)  followed. 

I  Shari>e  r.  M'Call,  [1903]  1  Iw  R.  179— V.-C. 

I  21.  E.t-ercise  of  Power  hij  WiU— Foreign  Will 
\— Unattested— Whether  a  Valid  Appoiknient— 
I  Will.sAet,  1837  (1  Vict.  c.  26),  .s-.v.  9,  10,  27,]— 
!  English  law  ivc.gnisrs  ,-isa  valid  will  a  will  made 
by  a  dumiriled  fMivi-iicr  in  acciirdance  with  the 
law  of  his  (louiicil.  thnuuh  not  valid  according  to 
the  Wills  Art.  1S37.  But  sect.  27  of  the  Wills 
Act,  being  :i  rnlc  i if  construction,  does  not  api)ly 
to  such  a  will,  which  cannot  therefore  operate  as 
an  appointment  under  a  power  contained  in  an 
English  settlement,  unless  it  refers  to  the  power 
or  the  p»roperty,  or  by  its  language  imports  into 
itself  the  English  rule  of  construction. 

An  English  settlement  containing  a  power  of 
appointment  was  made  on  the  marriage  of  an 
Englishwoman  and  Frenchman,  whose  domicil 
she  then  took  and  retained  till  her  death.  She 
might  by  will  have  exercised  the  jjower  of  ap- 
pointment ;  but  her  will,  though  valid  according 
to  French  law,  was  unattested,  and  it  made  no 
specific  reference  to  the  settlement,  nrany  [Mtwcv 
of  api)ointment. 

Held— that  it  did  nut  (iperatc  as  an  aiipoint- 
ment  under  the  settlement. 

In  re  I'rice  ([VMH)]  I    Ch.    112;   69    L.   J.  CIk 
225  ;  48  W.    R.  373  ;    82  L.    T.   79     Stirlin-  .)., 
No.  37,  infra)  distinguished. 
In  re  D'Este'sSettle.mentTkists,  rori/n-.u 

[r.   U'ESTE,  [1903]    1  Ch.  898;  72    L.  .1.  Ch 

305;  51  W.  R.  5.52  ;  88  L.  T.  384     Buckhy,.!. 

22.  Krfent  of  Krerci.se  —  Appointment  of 
s/iecifird  Slim   dcscrihed  ax  One-third  Portion'- 
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Power  of  Appointment — Continved. 

Betinenri/  of  Fundr\—V..  had  a  power  of  appoiut- 
iiieut   in 'favour  of  her  younger  children  over  i 
£4,5(10  raisable  out  of  lands  and  over  land.s  :  in  | 
default  of  appointment  such  money  and  lands  i 
weie  to  be  equallv  divided  between  the  younger  | 
children.     At  a  time  when  she  had  three  younger  j 
children  alive,  she  appointed  in  favour  of  one  | 
who  was  about  to  be  married  •'  that  the  sum  of 
£l.oOO  being  one-third  portion  of  the   sum  of 
£4^500    so    raisable  ...  be    raised    and    also 
interest  therefor  at   5  per  cent.  .  .  .  and  that 
the  said   sum   of    £1.500   and  the  interest  ... 
>hall  innuediately  belong  to"  the  child  about  to 
be  married.     She  also  appointed  to  this  child  one  i 
moietv  of    the    lands.     She    never    made    any 
appointment  of  the  residue.     The  lands  proved 
insufhcient  to  raise  the  £4,500. 

Held— that  the  specific  sum  of  £1,500  and 
interest  was  nevertheless  payable  in  full  out  of 
the  amount  actually  raised. 

BUTLEE  V.  Blackall,    [1007]    1  Ir.  E.^  405— 
[Boss,  J. 

23.  Foreign.  Will— Attextathm— Wills  Act, 
1837  (1  Vict.  c.  26).  ss.  9,  10,  and  'Yi—Lord 
Kmgsdoiais  Act,  1861  (24  &  25  Vict.  c.  114), 
^.  l.]_A.  had  under  the  will  of  her  father  a 
general  power  of  appointment  by  will  over 
one-fifth  share  of  his  residuary  estate.  A. 
lived  in  France,  and  after  her  death  the  follow- 
ing ])aper  writing  signed  by  ber,  but  unattested, 
was  found  :  "  To  my  executors :  I  leave  Arthur 
Biandt  in  case  of  mV  death  the  sum  of  (£600) six 
hundred  pounds." 

This  paper  writing  was  a  valid  will  according 
to  the  French  law. 

Held — that  the  paper  writing  not  having  been 
attested  in  accordance  with  sects.  9  and  10  of 
the  "Wills  Act,  did  not  operate  as  an  execution 
by  A.  of  her  general  power  of  appointment. 

HrMMEL  r.  Hummel,  [1898]   1   Ch.  642  ;  67 
[L.  J.  Ch.  363  ;  78  L.  T.  518  ;  46  W.  E.  .507— 
Kekewich,  J. 
And  -sec  No.  37,  infra. 


24.  General  Poircr  to  appoint  hi/  Will  —  j 
Bequest  of  Stochx,  ,'</i(irex  and  Secvrities — "  Per- 
t:onal  Property  dcxc riled  in  a  General  Manner" 
—  With  Act,  1837  (1  Vict.  c.  26),  s.  27.]— 
J.  M.  had  under  her  marriage  settlement  a 
general  jiower  of  ajjpointment  by  will  over  per- 
sonal projierty  (subject  to  a  life  interest  in  her 
husband,  if  he  survived  her).  She  had  a  similar 
power  under  her  father's  will  over  other 
projjerty. 

At  the  time  of  her  death  the  trust  funds  con- 
sisted of  railway  and  colonial  stocks,  and  her 
husband  was  alive. 

By  her  will  she  bequeathed  to  her  sisters,  sub- 
ject to  her  husband's  life  interest,  "all  stocks, 
shares  and  securities  which  1  possess  or  to  which 
1  am  entitled." 

Held— that  this  bequest  operated  as  an 
exercise  of  the  jiowers,  being  a  "  bequest  of 
personal  pioperty  described  in  a  general  manner  " 


within  the  meaning  of  sect.  27  of  the  Wills  Act, 

1837. 

In  re  Jacob,  Mortimer  v.  Mortimer,  [1907] 
[1  Ch.  445  ;  76  L.  J.  Ch.  217  ;  96  L.  T.  362— 
^  Parker,  J. 

25.  General  and  Limited  Powers— Exercise 
ly  Will— No  Beference  to  Poicer — Intention  to 
Exercise.']— K  testatrix  had  a  power  of  appoint- 
ing a  life  estate  and  other  jjowers.  By  her  will, 
after  giving  her  husband  ail  her  own  property, 
she  appointed  all  real  and  jjcrsonal  estate  over 
which  she  might  have  a  power  of  appointment 
to  her  husband. 

Held — that  it  was  not  necessary  to  have  a 
reference  to  the  power  or  to  the  property,  if  the 
intention  to  exercise  the  power  was  otherwise 
clear,  and  that  the  testatrix  had  clearly  exjiressed 
her  intention  of  exercising  every  power  she  had 
in  favour  of  her  husband. 
In  re    Shaelaxd,    In    re    Eew,     Eew    r. 

[WiPPELL,  [1899]  2  Ch.  536;   68  L.  J.  Ch. 
747  ;  81  L.  T.  384— Kekewich,  J. 

26.  Implied  E.recvtion  of^Erpress  Intention 
of— Bonce  to  the  Contranj—MistaliC— Election 
—  Conditional  Appointment.']  —  The  donee 
having  under  a  will  a  power  of  appointment 
of  a  sum  of  £15,000,  ai)pointed  two-sixths  of 
it  in  trust  for  her  son  and  his  children  and 
one-sixth  in  trust  for  her  daughter  A.  and 
another  sixth  in  trust  for  her  daughter  B.,  and 
declared  as  follows  :  "  I  make  no  appointment  of 
the  other  two-sixth  parts  of  the  said  sum  of 
£15,000,  as  I  wish  them  to  pass  directly  to  my 
said  two  daughters  so  as  to  give  them  an  imme- 
diate vested  and  disposable  interest  therein,  and 
I  also  declare  that  neither  my  son  nor  his  chil- 
dren (if  any)  shall  lake  any  share  or  interest 
in  the  said  unappointed  parts  of  these  trust 
funds." 

Held  — that  the  donee  did  not  in  efEect 
appoint  under  her  codicil  the  balance  of  the 
firnd  by  implication,  as  she  had  expressly  said 
that  it  was  unappointed,  and  that  she  appeared 
to  have  acted  under  a  mistake  which  could  not 
be  rectified. 

Held,  also,  that  no  question  of  election  arose 
or  could  arise,  and  that  a  condition  could  not  be 
implied  that  if  the  son  chose  to  make  a  claim 
under  the  will  in  default  of  appointment  to  the 
unapijointed  part  of  the  fund  his  children's 
interest  should  cease  under  that  appointment. 
In  re  Jack,  Jack  r.  Jack,  [1899]  1  Ch.  374  ; 
[68  L.  J.  Ch.  188  :  80  L.  T.  321— Eomer.  J. 


27.  Intention  to  exerci-^e  Poirer — Gift  of  Pro- 
perty '■'■  orer  which  I  hare  di.^jjosing  Power."] — • 
A  testator  had  by  his  marriage  settlement  power 
to  appoint  a  rent-charge  of  £30,  subject  to  the 
life  interests  therein  of  himself  and  his  intended 
wife,  amongst  the  children  of  the  marriage,  and 
in  default  of  appointment  his  wife  had  a  like 
power.  He  had  no  other  power  of  appoint- 
ment. The  testator  by  his  wiU  devised  and 
bequeathed  to  his  executors  all  i)roperties  to 
which  he  might  be  entitled  or  was  possessed  of 
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Power  of  Appointment —A)///'/«wc^. 
at  the  time  of  his  de;ith,  or  over  which  he  had 
any  disposing  power,  on  trust  to  pay  the  income  i 
tliereof  to  his  wife  for  life,  and  after  her  death 
to  his  children,  share  and  share  alike.  There  j 
were  three  children  of  the  marriage.  The 
testator's  wife  survived  him,  and  by  her  will 
devised  and  bequeathed  the  residue  of  the  pro- 
perty belonging  to  her,  or  over  which  she  had 
any  jjower  of  appointment  or  disposition,  to  her 
daughter  A. 

Held — that  there  was  no  intention  to  exer- 
cise the  power  exi)ressed  in  the  will  of  the  testa- 
tor, and  that  the  annuity  passed  uiuler  the  will 
of  his  wife. 
Sykes  r.  Carrol,  [1903]  1  Ir.  R.  17— M.  II. 

28.  Iiderpretatwn — Special  Power  of  Apjwint- 
went  —  Exercise  hij  Will  dated  j)''"^''  t"  ^^"^ 
Creation  of  Special  Power— Wills  Act.  1837  (7 
Will.  4  &  1  Vict.  c.  26),  ss.  24,  27.]— The  27th 
section  of  the  Wills  Act,  1837,  applies  to  general 
and  not  to  sjjccial  powers  of  appointment. 

The  combined  effect  of  sects.  24  and  27  of  the 
Wills  Act,  1837,  is  to  enable  a  general  power  of 
appointment  by  will  to  be  well  exercised  by  a 
will  executed  prior  to  the  date  of  the  instrument 
creating  the  power. 

A  special  power  of  appointment  by  will  cannot 
be  well  exercised  by  a  will  dated  prior  to  the 
creation  of  the  power  by  virtue  of  the  operation 
of  sect.  24  of  the  Wills  Act,  1837. 

H.,  ihe  j-ounger,  by  his  will,  dated  December 
2tlth,  1884,  gave  all  the  residue  of  the  pi'operty 
over  which,  at  the  time  of  his  death,  he  should 
have  a  disposing  power,  upon  trusts  {Inter  alui) 
to  pa  J'  the  yearly  income  tfl  his  wife  for  life  or 
widowhood,  and  afterwards  for  his  children. 

H.,  the  elder — the  father  of  H.,  the  younger — 
bj"  his  will,  dated  June  10th,  1893,  empowered 
each  child  of  his  by  his  or  her  will  to  ai)point  in 
favour  of  his  or  her  wife  or  husband  the  whole  or 
anj-  part  of  the  yearly  income  of  his  or  her  share 
in  his— H.,  the  elder" s — residuary  estate,  for  life 
of  such  wife  or  husband,  or  for  3,nj  interest 
determinable  on  or  before  the  death  of  such  wife 
or  husband.  H.,  the  elder,  died  in  189.").  and  II., 
the  younger,  in  1899,  leaving  a  widow  antl  three 
chiklren. 

Held — that,  there  being  no  specific  description 
of  or  reference  to  the  property  in  question,  the 
case  could  not  be  dealt  with  upon  the  footing 
that,  not  being  within  sect.  27,  sect.  24  of  the 
Wills  Act,  1837,  applied,  and  that  the  po.\er  of 
aiipointment  contained  in  the  will  of  H.,  the 
elder,  was  not  well  exercised  by  the  will  of  H., 
the  younger. 

Stlllman  v.  Weedon  ((181,S)  IC.  Sim.  2(;  ;  IS 
L.  J.  Ch.  4(0  discussed  and  considered. 

Decision  of  Byrne,  J.  (  [19(10]  2  Ch.  W.Vl :   (V.) 
L.  J.  Ch.  (591  ;  49  W.  K.  2.")  :  83  L.  T.    l.-,2  ;    Ki 
T.  L.  K.  448)  adinned. 
Ix  HE  Hayes,  Ti-rniuii.l  /•.  Mayes.  [1901]  2 

[Ch.  .^.29  ;  70  L.  J.  Ch.  770  ;  49  W.  K.  t;.V.l  :  S.5 
L.  T.  S,-,  ;   17  T.  L.  K.  740     C.  \. 

29.  Joint  Power  (f  Appointment  to  Fatlier  and 
S.in — Conthajent   Sole    I'oirer  of  A/ij/olntnient  to 


Son  if  xiirririini  Corcnanf  Inj  Son  to  execute 
Sole  /'(orer — Stilixrqnent  K.rrrclKC  of  .Joint  Power 
— Defective  Execution  of  Power — MorttpK/e  sub- 
ject to  certain  Chanjes  so  far  onhj  as  tJieij  aftect 
the  L:ind — Prlorltij — Derogation  from  (irant.'] — 
By  a  disentailing  tleed,  executed  and  enrolled  in 
18(52,  lands  were  limited  to  such  uses  as  A.  and 
B.,  subject  to  the  life  estate  of  A.  during  their 
joint  lives,  should  by  deed  ajjpoint,  and,  in 
default  of  such  appointment,  to  such  uses  as  B., 
if  he  should  survive  A.,  should,  after  the  death  of 
J  A.,  by  any  deel  made  after  the  decease  of  A. 
1  appoint,  and,  in  default  of  such  a|)pointment, 
to  such  of  the  uses  of  a  certain  settlement  as 
were  subsisting  before  the  execution  of  the  dis- 
entailing deed,  under  which  B.  took  an  estate 
j  tail. 

In  1868  B.  by  a  deed  of  arrangement  with  his 
I  creditors  covenanted  that  in  case  he  survived 
A.,  and  came  into  possession  of  the  premises,  he 
woidd  grant  and  appoint  the  lands  by  way  of 
mortgage  to  trustees  to  secure  the  sum  of  £2,010, 
the  aggr-egate  sum  due  to  his  creditors. 

In  1872  A.  and  B.,  in  exercise  of  their  joint 
power,  mortgaged  ti^e  lands  (A.  conveying  his 
life  estate  therein)  to  the  petitioners,  it  being 
stated  in  the  mortgage  that  the  security  thereby 
created  was  to  be  subject  to  several  charges, 
including  the  sum  of  £2,010  secured  by  the  deed 
of  1S(;8  so  far  as  the  same  were  then  subsisting 
and  capable  of  taking  effect,  and  so  far  only  as 
j  they  affected  the  lands. 

I      In  1880  A.  and  B.,  in  further  exercise  of  their 
joint  power,  by  deed  mortgaged  the  lands  to  M., 
subject  to  the  charges  mentioned  in  the  schedule 
to  the  deed  (which  included  the  deed  of  1868), 
but  not  so  as  to  give  the  same,  or  any  of  them, 
j  any   greater  or  other  priority,    lien  or  security 
than  they  respectively  had. 
A.  having  died  in  1898  : — 
Held— that  after  the  death  of  A.  the  deed  of 
1868  took  priority  over  the  two  mortgages  of  1872 
and  1880,  though  these  latter  deeds  were  executed 
under  the  joint  power  given  to  A.  and  B. 

Decision  of  Eoss,  J.  C[1901]  1  Ir.  R.  12) 
reversed. 

In  re  Lambert's  Estate,  [1901]  1  Ir.  R.  2()1 

[-C.  A. 
29a.     J/jrrlai/c     Settlement    —    Corenant     to 
Jointure — Power  to  Jointure  not  i/et  in  Existence 
—Approral  of  Draft  Deed— E fleet  of  as  Exer- 
cise of  Power.'] — A.   by  his  marriage  settlement 
covenanted  to  charge  all  property  which  might 
come  to  him  on  his  father's  death  with  a  jointure 
I  of  £400  to  his  wife  for  life.     At  that  date  his 
I  father  had  already  made  a  will  giving  A.  power 
to  appoint  a  jointure  of  £40(t  to  any  wife  for 
her  life,  to  be  char_!.;cd  on  certain  estates  settled 
,  by  the  will.     After  his  father's  death  A.  approved 
a  draft  deed  intended  to  fulfil  his  covenant  by 
api)ointing  a  jointure  of  £100  to  his  wife  for  life, 
to  be  charged  upon  the   settled    property  :    he 
died  a  few  days  later  witliout  executing  tlie  deed, 
but  having  made  a  will   ai)pointing  in   alleged 
exercise  of  the  power  a  jointure  of  £400  during 
widowhood  only. 

Held — (1)  that  the  covenant  followed  by  the 
approval  of  the  draft  deid  amounted  to  a  due 
exercise  of  the  power. 
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Power  of  Appointment — dnitinued, 

Atffeck  V.  AfflrcJt  ((1857)  26  L.  J,  Ch.  358; 
3  Sm.  &  G.  394)  applied. 

And  (2)  that  the  jointure  was  charged  on  the 
settled  estates. 

Cove,itry  v.    Corentri/  ( (1724)  2  P.  Wms.  2*22  ; 
1  Str.  596)  followed. 
Charlton  r.  Charlton,    [1906]  2  Ch.  523  ; 

[75  L.  J.  Ch.  715  ;  95  L.  T.  714— Warrington,  J. 

30.  Jlarridfje  Settlement— Power  of  Aj)j)oinf- 
^jtent  —  £a-err!xe  ly  Will  of  a  Domiciled 
Foreigner  —  Biqwsition  of  Pvopertij.']  —  The 
execution  of  any  power  of  appointment  validly 
created  and  given  to  a  foreigner  is  in  no 
way  affected  by  any  disability  which  he  or 
she  may  be  under  to  dispose  of  his  or  her  own' 
))roperty  by  the  laws  of  his  or  her  domicile  ;  but 
different  "considerations  would  arise  if  the 
appointee  predeccasid  the  appointor  by  will, 
and  the  effect  of  the  appointment  is  held  to  be 
to  take  the  appointed  property  out  of  the 
instruments  creating  the  power  for  all  purposes, 
and  to  make  it  part  of  the  property  of  the 
appointor. 

A  domiciled  Frenchwoman  made  her  will  in 
France,  which  was  admitted  to  probate  in 
England.  The  will  recited  a  special  power  of 
appointment  under  her  English  marriage  settle- 
ment, and  purported  to  exercise  the  power. 

Held — that  the  execution  of  the  power  was 
good,  as  it  did  not  bring  the  appointed  property 
into  the  will  of  the  appointor  at  all,  but  operated 
as  a  nomination  of  ttie  person  whose  name  was 
to  be  inserted  in  the  settlement,  and  that  there 
was  no  disposition  of  property  belonging  to  the 
testatrix,  so  that  it  was  immaterial  that  the 
testatrix  could  not  by  French  law  dispose  of 
property  at  all,  or  only  part  of  it. 
POUEY  r.  HoRDERN,  [1900]  1  Ch.  492  ;  69  L.  J. 

[Ch.  231  ;   82  L.  T.  51  :    16    T.  L.  R.  191— 
Farwell,  J. 

31.  Marriiige  Settlement — Power  of  Appoint-  1 
went — Wife'ii — "^  By  anij  Writing  in  the  yatvre\ 
of  or  purporting  to  be  a  Will" — Ed-ecution  of  \ 
Power.'\ — A  marriage  settlement  creating  a 
power  of  appointment  contemplated  the  execu- 
tion of  it  by  the  wife  "  by  any  deed  or  deeds, 
writing  or  writings  .  ,  .  sealed  and  delivered 
...  or  by  her  last  will  or  testament,  or  any 
codicil  or  codicils  thereto  ...  or  any  writing  in 
the  nature  of  or  purporting  to  be  a  will  or 
codicil."  The  donee  of  the  power,  previously  to 
her  death,  signed  a  document  commencing  with 
the  words  "This  is  the  last  will  of  me,"  and 
going  on,  "I  bequeath  ...  I  further  bequeath 
.  .  ."  This  document  was  not  <luly  executed 
because  the  maker  of  it  did  not  sign  it  in  the 
presence  of  two  witnesses,  but  was  otherwise  a 
valid  execution  of  the  power. 

Held — that  the  document  was  one  which  pur- 
jioited  to  be  a  will,  and  was  a  good  execution  of 
the  power. 

Ix  RE  Broad,  Smith  r.  Draeger,  [19011    2 

[Cli.  86  ;  70  L.  J.  Cli.  601  ;   84  L.  T.  577— 

Kekewich,  J. 


32.  Power  to  charge  Limited  Sum  on  Ileal 
Estate— General  Gift  of  Personalty— Effect  a » 
to  cecrciiiing  Power  to  charge  Bealty  —  II  ill* 
Act,  1837  (1  Vict.  c.  26),  s.  27.]— Sect.  27  of 
the  Wills  Act  presupposes  the  existence  of  some 
realty  or  personalty  (as  the  case  may  be)  which 
is  subject  to  a  general  power  of  appointment, 
and  at  the  testator's  uncontrolled  disposition, 
although  not  his  properly  ;  and  the  section  does 
not  extend  to  the  iniposition  of  an  otherwise 
non-existent  charge  upon  the  property  of  another 
person,  which,  if  and  when  cieated,  would  be 
personal  estate  which  the  testator  would  have 
power  to  appoint  by  a  general  bequest. 

The  reasoning  of  FitzGibbon,  L..J.,  in  In  re 
Wallingcr's  E.^tatc  ([1898]  1  Ir.  E.  139)  adopted 
and  followed. 

A  testator  had  under  a  settlement  power  by 
deed  or  will  to  charge  leal  estate,  of  which  he 
was  only  tenant  for  life,  with  payment  to  him- 
self or  any  other  peison  or  pers-ons  of  any  sum 
or  sums  not  exceeding  in  the  whole  £6,000,  with 
interest,  and  to  appoint  the  premises  charged  to 
any  person  for  any  term  of  years  upon  trusts  for 
raising  the  sums  chaiged  ;  by  his  will  he  gave 
all  his  real  property  to  one  person  and  all  his 
personal  property  (except  some  pecuniary 
legacies)  to  other  persons. 

Hele — that   the   gift   of   personalty  did  rrnt 
operate  as  a  charge  in  favour  of  the  donees,  on 
the  real  estate  which  he  had  power  to  charge. 
In  re  Salvin,  Marshall  r.  Wolseley,  [1906] 

[2  Ch.  459  ;   75  L.  J.  Ch.  825  ;   95  L.  T.  289— 
Buckley,  J. 

33.  Special  Power — Settled  Land — Inoperative 
till  Death  of  Testatfir  e.ve.rci.sing  the  Power — y'o 
Belation  lad; — Lapxc  hy  Bnixon  of  Death  of 
Appointee,  or  Failure  of  Siihjrcf-iiKifter  prior  to 
ApjHtintor's  Death — Leaxex  ////  .[jipoinfor  in  Con- 
fiideration  of  Premiums — Ademption — "  Capital 
Money'' — Change  of  Inredmrnts — Wills  Act, 
1837  (7  Will.  4  &  1  Vict.  c.  26),  ss.  23,  24,  27— 
Settled  Land  Act,  1882  (45  ic  46  Vict.  c.  38), 
s.  22,  sub-s.  5.] — The  rules  for  construing  a  will 
exercising  a  power  are,  except  so  far  as  they  are 
altered  by  the  Wills  Act,  the  same  as  those  for 
construing  a  will  disposing  of  a  testator's  own 
property. 

The  exercise  of  a  power  of  appointment  by 
will  does  not  take  effect  upon  the  death  of  the 
testator  as  from  the  date  of  the  will.  The 
appointment  is  absolutely  inoperative  until  the 
death  of  the  testator.  Nothing  vests  in  the 
appointee  at  the  date  of  the  execution  of  the 
will.  It  differs  in  this  respect  from  an  appoint- 
ment by  deed  under  a  power  giving  a  power  of 
revocation.  Although  what  is  taken  by  the 
appointee,  whether  realty  or  peisonalty,  is  taken 
under  the  authority  of  the  power,  yet  it  is  not 
taken  from  the  time  of  the  creation  of  the  power. 
'  There  is  no  relation  back  so  as  to  make  things  vest 
j  from  the  time  of  the  power.  The  same  principle 
which  makes  a  gift  to  an  appointee,  under  a 
special  power  of  appointment  by  will,  fail  or 
lapse  by  reason  of  the  death  of  the  appointee 
before  the  death  of  the  testator  also  applies  to 
the  failure  of  the  subject-matter  of  the  appoint- 
ment. 
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Power  of  Af'pointva.ent— Conti nued.  ] 

Jn  re  Jhm-sctt  ([I'JOl)  1  Ch.  398  ;  70  T..  J.  Ch.  | 
U9  ;  4<)  W.  11.  2o8— Farwell,  J.,  No.  iC,  infni)  • 
approved.  | 

Cooppi-  V.  Martin  (  (1867)  L.  R.  3  Ch.  47  ;  17  ' 
L.  T.  587 — dicta  of  Lord  Cairns)  approved.  ! 

A   testator   gave   by   will  to  his  trustees  his  | 
freehold  estates  in  the  VVeslmiiister  Bridge  Road  ' 
and  in  the  Dover  Road  upon  trust  for  his  son  for  : 
life,  and  after  his  death  for  the  chilih-en  of  his 
sou  as  the  son  should  appoint.     The  son,  while 
tenant   for  life,  under   the   Settled    Land   Act, 
1S82,   granted   leases   of   two   of   the  houses  in 
Westminster    Biidge    Road  ;    each    lease     was 
granted  in  consideiation  of  a  premium  of  £7.oO.  \ 
The  iireiuiums  were  paid  to  the  trustees  of  his  1 
father's  will  and  invested.     The  son  also  granted  i 
a  lease  of  one  of  the  houses — a  public-house— in  ] 
the  Dover  Road  in  consideration  of  a  premium 
of  £14,400  ;  this  premium  was  also  paid  to  the  } 
trustees  and   invested.     The  son   exercised   his 
power  of  appointment   hj  his  will,  which  was 
,made  prior  to  the  granting  of  the  leases,  and  he 
died  subseciuently  to  the  granting  of  the  leases. 

Held — that  the  appointment  did  not  operate 
as  regards  the  premiums  and  the  investments 
representing  them,  which  therefore  passed  as  in 
tlefault  of  appointment. 

Decisions  of  Byrne,  J.,  and  C.  A.  ([1902]  1  Ch. 
100;  71  L.  J.  Ch.  lOl  ;  8.5  L.  T.  596  ;  18  T.  L.  R. 
147- — C.  A.)  (jiuh  mini.  In  re   Musex.  Bcddington 
v.  BedduKjtoii)  afGrmed. 
Beddington    r.    Baumann    and   Another, 

[1903]  A.  C.  13  ;  72  L.  J.  Ch.  155  ;   51  W.  R. 

383  ;  87  L.  T.  658  ;  19  T.  L.  R.  58— H.  L.  (E.). 

34.  Hpecldl  Poucr — Exercise  ly  Will — Word 
'■  aj>jjuint  "  used — Indications  of  Contrary  In- 
tention^^-Yox  the  exercise  by  will  of  a  special 
power  there  must  be  either  (1)  a  reference  to  the 
power,  or  (2)  a  reference  to  the  property  subject 
to  it,  or  (3j  an  intention  otherwise  expresseil  in 
the  will  to  exercise  the  power. 

X.  had  power  to  appoint  by  will  certain  here- 
ditaments among  his  children,  who  in  default  of 
appointment  would  share  equally.  In  his  will, 
after  bequeathing  certain  articles  of  personal 
use,  X.  used  the  word  "  appoint,"  giving,  devis- 
ing, bequeathing,  and  appointing  all  the  residue 
of  his  estate  to  trustees  in  trust  for  three  of  his 
children  :  he  declared  that  his  other  children 
were  sufficiently  provided  foi\ 

Notwithstanding  the  use  of  the  word  "ap- 
point," the  Court  held  that  the  will  did  not 
amount  to  an  exercise  of  the  power  :  a  contrary 
intention  was  inferred  from  the  fact  that  X. 
directed  the  conversion  of  his  residue  (which  he 
could  not  do  as  to  pioperty  subject  to  the  power), 
and  that  he  directed  the  shares  of  residue 
destined  for  two  infant  sons  to  be  invested 
(which  again  he  could  not  do,  so  far  as  his 
residue  included  property  subject  to  the  power). 

In  re  Mayhew  ([1901]  1  Ch.  677  ;  70  L.  J.  Ch. 

428;  49W.  R.  33U;  84   L.  T.  761-Farwell,  J., 

No.  38,  infra')  distinguished. 

In    re    Weston's    Settlement,   Neeves    v. 

[Weston,  [1906]    2   Ch.  62n  :  95   L.  T.  581  ; 

.   76  L.  J.  Ch.  51— Huckley.  J. 


35.  Special  Power — Legacies  to  Persons  7wt 
Objects  of  Power — Eesidue  to  Object  of  Power — 
Evidence  of  Testator's  Intention  to  cd-ercise 
Power — Implied  Contrary  Intention.] — In  deter- 
mining whether  a  testator  has  exercised  by  will 
a  power  of  appointment,  the  Court  will  look  at 
the  will  to  discover  therefrom  evidence  of  the 
testator's  intention  to  exercise  the  power  ;  it 
will  not  infer  a  contrary  intention  from  such 
circumstances  as  bequests  to  persons  not  objects 
of  the  power. 

A  testatrix  had,  under  a  father's  will,  a  special 
power  of  appointment  in  favour  of  her  husband. 
By  her  will  she  bequeathed  to  persons  not 
objects  of  the  power  certain  legacies  out  of  "my 
separate  estate  or  out  of  the  estate  and  efiEects 
over  which  I  have  any  disposing  power,"  and 
gave,  beiiueathed,  and  appointed  all  the  residue 
of  her  estate  and  effects  to  her  husband.  Her 
husband  survived  her. 

Held — that  the  power  was  well  exercised. 
In  re  Milner,  Bray  v.  Milner,  [1899]  1  Ch. 

[563  ;  68  L.  J.  Ch.  255  ;  47  W.  R.  369  ;  80  L.  T. 
151— Stirling,  J. 


SpcrIJi, 
Increa. 


n  to  he  inrexted  —  Appoint  mod  of 
Sums  juirt  of  Sinn  to  be  invested— 
f  ^  (line  if  inrested  Siim—Intentionto 
e.rerri.se  j/ijiol „/ me'iit  if  In re.stmeiit.] — A  father 
by  his  will  gave  his  daughter  power  to  appoint  a 
sum  of  £30^000,  which  was  to  be  invested  in  the 
manner  directed  by  his  will,  together  with  the 
interest  thereof.  The  daughter  in  her  will 
recited  the  exact  words  of  her  father  and  said  : 
"  In  exercise  of  the  power  given  me  by  the  said  ' 
will  of  my  father,  1  direct  fhat  the  said  sum  of 
£30,000  together  with  the  interest  and  annual 
proceeds  thereof,  by  the  will  of  my  father  directed 
to  be  held  in  trust  for  me,  my  children  and 
grandchildren,  and  over  which  1  have  such 
power  of  appointment  as  aforesaid  "  should  after 
her  death  remain  and  be,  and  the  trustees  of  her 
father's  will  should  stand  possessed  thereof, 
"  upon  trust  that  the  sum  of  £30,000,  together 
with  the  interest  and  annual  proceeds  thereof, 
should  be  held  by  the  said  trustees  upon  the 
trusts  thereinafter  declared  of  and  concerning 
the  same,  that  is  to  say,  as  to  the  sum  of  £1,000, 
part  thereof"  for  her  daughter  E.,  and  upon 
trusts  as  to  other  parts  thereof  for  others,  and  as 
to  "the  remainder  of  the  said  sum  of  £30,000'' 
for  another  child. 

Held — that  the  power  was  in  effect  to  appoint 
an  invested  fund  which  was  to  produce  interest, 
and  that  when  the  daughter  appointed  the  sum 
of  £1,000  she  meant  an  invested  fund  of  £1,000 
—a  sum  of  £1,000  as  it  was  invested— which  as 
it  happened  was  worth  more  than  £1,000,  and 
that  when  she  appointed  the  last  sum,  which  she 
described  as  "the  remainder  of  the  said  sum  of 
£30,000,"  she  was  dealing  with  the  £30,000  as 
an  invested  sum.  and  she  did  not  intend  to  leave 
any  part  of  it  unappointed,  ami  that  the  whole 
I  £39,000,  which  the  investments  were  worth,  was 
appointed. 

In  re  Cruddas.  Cruddas  r.  Smith,  [1900]  1 
fCh.   73(1  ;  39   L.  J.  Ch.  355;  82  L.  T.  514— 

C.  A. 
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Power  of  ATpT?o\ntment—Cu/iti>iued. 

37.  Trxtumeniary  Power — Domiciled Forehjner 


Dictum  of  Chattei-ton,Y.-C.,  in  In  re  Ilichanl- 
.nm's  Truds  ((1886)   17  L.  E.  Ir.  436,  442),  dis- 


sented from. 

In  re  Mayhew,  Spencer  r 

[1   Cli 


CUTBUSH,  [1901] 

677  ;  70  L.  J.  Ch.  428  ;  49  W.  R.  330 ; 

84  L.  T.  761— Farwell,  J. 


—Errrotlon  —  J'nutteded  Will  —  Inter pretat ton 
—Adntinhiratlon  icif/t  Will  annexed—  II  ills  Act, 
1837  (7  Will.  4  &:  1  Vict.  c.  26),  ss.  9.  10,  27— 
Wilh  (Lord  Kinqsdowni)  Act,  1861  (24  &  25 
Vict  c.  114),  .V.  1.]— M.  F.,  the  wife  of  a  French 
subject  domiciled  in  France,  was  the  donee  under 

in  English  will  of  a  power  oE  appointment  of  a    ^  , 

fiindof  £2,0U0.     By  her  holograph  French  will    appoint   funds  by  her  own^  ^viil  provided  such 


declared  that  she  bequeathed  to  her  husband  :  will     ''expressly    purported 


she 

everything  which  she  possessed  or  might  pa' 
and  declared  that  the  will  should  be  considered 
ill  England  the  same  as  in  France.  She  had  no 
other  °pvo[)ertv  but  the  fund  in  question.  The 
will  had  been  admitted  to  piobate  and  letters  of 
administration  had  been  granted  with  the  will 
annexed. 

Held-  that  it  was  competent  for  her  to  exer- 
cise the  power  of  appointment  by  such  will  as 
was  recognised  by  the  Probate  Division;  that, 
as  the  law  of  France  did  not  recognise  the  mode 
of  disposition  by  appointment,  and  a  French 
Court  would  consider  and  apply  the  English 
lulesof  law  applicable  to  the  construction  of 


Testamentary  Power—''  Purport  to   exer- 
^,^.^.  j—W.,  under  a  testator's  will,  had  power  to 
t   funds  by  her  own  will  provided  si 

exercise     the 


to 


power. 

By  her  will  W.  disposed  of  all  the  estate  '•  of 
which  I  shall  be  possessed  at  the  time  of  my 
death,  or  over  which  I  have  or  shall  have  any 
disposing  power." 

Held — a  good  exercise  of  the  power. 
In  re  Waterhouse,  Water: iouse  r.  IIyley, 
[  (1907)  96  L.  T.  688— Joyce,  J. 

40.  Textamentary  Power — Special  Fornialitie.t 
— Donee  a  Foreiyner — Unuttented  Will  valid 
accordiny  to  Donee  s  Doinicil,  Imt  invalid  accord - 
iny  to  Enylixh  Law— No  Execution  of  Power— 
Non-com  pii  a  nee  with  FormiUties.]—ln  the  case 


11  for  the  purpose  of  carrying  out  the  inten-    ^j  ^j^g  donee  of  a  testamentary  power  of  appoint 


if    the    testatrix,  such   rules  were   to 


ment  being  a  foreigner, 


applied  here,  with  the  result  that  there  was  a  ;  special  formalities  are 
valid  execution  of  the  power. 


it  is  not  enough,  where 
required  by  the  instru- 
ment creating  the  power,  that  the  instrument 


D^Huart  v.  Harhness  (  (186.-^)  34  Beay.  324  ;  I  should  be  a  will  according  to  the  law  of  domicil, 
34  L.  J.  Ch.  311  ;  13  W.  E.  513)  followed.  j  but  in  cases  where  the  provisions  of  the  W  ills 

'  ^  'Act  do  not  apply,  such  will  must  comply  with 


In  re  Kirwan's  Trusts  ((1883)  25  Ch.  D.  373  ; 
.--2  L.  J.  Ch.  952  ;  32  W.  E.  581  ;  49  L.  T.  292— 
Kay,  J.)  and  Hummel  v.  Hummel  (  [1898]  1  Ch. 
642  ;  67  L.  J.  Cb.  363  ;  46  W.  R.  507  ;  78  L.  T. 
518— Kekewich,  J.,  Mo.  23,  .«?/^7ra)  distinguished. 

RE    Price,  Tomlin  r.  Latter,  [1900]  1 

'h.  442  ;  69  L.  J.  Ch.  225  ;  48  W.  R.  373  ; 

82  L.  T.79  ;  16  T.  L.  R.  189— Stirling,  J. 


In 


the  terms  of  the  povyer. 

A  lady,  being  a  domiciled  Frenchwoman,  made 
a  will  valid  according  to  French  law,  but  inyalid 
according  to  English  law,  being  unattested.  The 
will  had  been  admitted  to  jnobate.  being  a  good 
will  in  accorilance  with  the  law  of  the  testatrix's 
domicil  ;  the  question  arose  whether  or  not  it 
operated  as  a  good  execution  of  a  general  power 
of  appointment  created  by  an  instrument  coming 
into  operation  before  the  Wills  Act.  The  power 
nlary  I'ower— Exercise  of  Limited  j  in  question  was  a  power  to  appoint  "by  her  last 
bequeath" —  j  will  and  testament  in  writing,  or  any  writing  in 
other  I  the  nature  of  or  purporting  to  be  her  last  will 
and  testament,  or  any  codicil  or  codicils  thereto, 
to  be  respectively  executed  by  her  in  the  presence 
of,  and  attested  by,  two  or  more  creditable 
witnesses.'' 

Held — that  the  will  of  the  testatrix  did  not 

operate  as  a  good  execution  of  the  power,  not 

,  ,  ,    having  been  executed    in   accoidance  with  the 

into  money,  an.l  to  pay  and  ,  formalities  required  by  the  instrument  creating 

(hvide    the  proceeds  (after  paying  ray   debts,    ^^^  nower        ^  •'  '^ 

funeral    and     testamentary    expenses)    equally         ^^ 


38.  Ir.ta 
Power  —  "Appoint,  devi.se,  and 
Direction  to  pay  Debts — Evidence  of 
Power.] — A  testatrix  had  a  special  power  of 
appointment  by  will,  given  to  her  by  the  will  of 
her  father,  over  a  share  of  his  personal  estate  in 
fav<iur  of  her  nephews  and  nieces.  The  words 
of  her  will  were  simply,  "I  appoint,  devise  and 
bequeath  my  real  estate,  and  the  residue  of  my 
personal  estate,  to  my  trustees  upon  trust  to  sell 
or  convert  the 


amentary    expe: 
Ijetween"    four    named    nephews    and    nieces. 
Kvidence    was     tendered     to     show    that    the 
testatrix  had  no  other  power  of   appointment. 


In  re  Kirwan's   Trusts  ((1883)  25  Ch.  D.  373  ; 

.52  L.  J.  Ch.  952  :  32  W.  R.  581  ;  49  L.  T.  292  — 

Kay.   J.)   and    In    re   Price,   Tomlin  v.  Latter 

([1900] "1  Ch.  442  :  69  L.  J.  Ch.  225  ;  48  W.  R. 

Held— that  the  limited  power  was  exercised  ;  '  373  ;  82  L.  T.  79  ;  16  T.  L.  R.  189— Stirling,  J., 

No.  37,  supra)  considerel. 

Barretto   v.  Young,   [19(i()]    2   Ch.  339;    69 
[L.  J.  Ch.  605 ;  83  L.  T.  154— Byrne,  J. 


tliat  the  direction  to  pay  debts  was  not  enougl 
to  negative  an  intention  to  exercise  the  power  ; 
and  that  the  evidence  that  the  testatrix  had  no 
I'ther  power  was  admissible. 

In  re  Tct/w'n  Trust.i  ( (1873)  L.  R.  16  Eq.  442  ; 
43   L.  J.  Ch.  87  ;  21  W.  R.  780  ;  28  L.  T.  (n.s.)  '  Void  /;./ 
799— I.(,id  Selborne,  I..C.)   and  In  re  Swinburne  I  —  Coven 
((1HM4)  27   Ch.   1).    606;  .54   L.   .1.   Ch.  229  ;  ^'i  \  Enforce, 
\V.  11.  391  — IVarson,  J.)  followed.  ,  Solicitor 


41.  7'r.i/oiiient/iry  Power  -  S/)ecial  Power  — 
/if  inn  if  in  FavourofLeytdee — Election 
'it  to  exerci.se  in  Particular  ^^ay  — 
•nf  (f  Covenant —  Costs  "as  heta-een. 
and    Client"— J,'.    S.     ('..    1883,    Ord. 
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Power  of  Appointment — Conthiunl. 
<;:..  /•.  -11.  .siih-r.  I'-^—lL  S.  C.  Juniianj,  1'J(I2, 
/•.  10.]  -A  testator,  A.  B.,  had,  under  VV.  B.'s 
will,  a  power  of  appointnieut  among  his  children. 
He  purported  to  exercise  the  power  so  as  to  give 
to  persons  to  whom  the  law  W(njld  not  allow  him 
to  trive,  by  reason  of  the  rule  against  per|)etuities. 
and  therefore  the  appointment  to  those  pei-sons 


(c)  Belease. 


43.  Joint  Poiccr — Power  ti-i  Si(7-riror  of  Donn't 
—BenVnig  icith  FAati — K.rt'inrtion  of  Power — 
Implied  Releiixe  of  Si/hxequent  Aji/tolntiiw/it.]  — 
Any  dealing  with  the  estate  by  the  donee  of  a 
power  inconsistent  with  the  exercise  of  the  power 
puts  an  e:id  to  it. 

Under   a   marriage   settlement   property 


was  bad.  The  result  was  that  the  property  j-gt^jg^i  ^fter  a  life  estate  upon  trust  for  Jackson 
which  he  p\uported  to  dispose  of  went  to  those  ^^^^  ^■^^  children  or  issue  of  the  marriage  in  such 
who,  under  the  original  will  of  W.  B.,  took  in  ,  shares  as  the  husband  and  wife  should  by  deed 
default  of  the  exercise  of  the  power  of  appoint-  JQi^^i^  appoint,  and  in  default  of  such  appoint- 
ment ;  but  to  those  very  persons  A.  B.  had  given  jiie„t'as  the  survivor  should  bv  deed  or  will 
property  which  was  his  own  and  which  he  might  ^ppojut^  and  in  default  of  such  appointment  for 
give,  in  a  legal  manner,  as  he  pleased,  the  result  ^j^ers.  The  husband  and  wife  and  tiie  parties 
being  that  th<.se  persons  who  took  in  default  of  g^^jtied  Jq  default  of  appointment,  by  deed  of 
appointment  were  themselves  beneficiaries  under  ^  ^^gg^  assigned  the  property  to  Jackson  for  his 
A.  B.'s  will.  own  absolute  use,  subject  as  therein  mentioned. 
Held — that,  as  in  the  case  of  an  appointment  f  he  joint  power  was  not  referred  to  in  the  deed. 
to  a  person  not  an  object  of  the  power  a  case  of  xhe  husband  executed  a  deed  of  api)ointment  to 
election  was  raised,  so  in  the  case  of  an  appoint-  t^e  infant  children  of  Jackson.     The  wife  subse- 


ment  such  as  this  which  was  void  for  remote 
ness,  a  case  of  election  was  raised. 

In  re  Warren's  Trust,  ((1884)  2(1  Ch.  D.  208; 
.-.:S  L.  J.  Ch.  787  ;  32  VV.  K.  641  ;  50  L.  T.  4.54— 
Tearson,  J.)  distinguished. 

Held,  also,  that  A.  B."s  covenant  with  the 
trustees  of  his  marriage  settlement  to  exercise 
the  special  power  in  a  particular  way  was  bad, 
and  could  not  be  enforced  against  his  estate. 

Held,  also,  that  it  was  still  necessary  to  use 
the  words  "as  between  solicitor  and  client''  in 
such  a  case  as  this. 

IV  RE  Bradshaw,  Bradshaw  r.  Bradshaw, 

[1902]   1  Ch.  436:  7  L.  J.  Ch.  230;  86  L.  T. 

253— Kekewich,  J. 


quently  died  intestate. 

Held— that  the  deed  of  1886  operated  as  a 
release  of  the  husband's  power  of  appointment, 
and  his  subsequent  appointment  was  inoperative. 

In  re  ILineorh  ([18<»6]  2  Ch.  173;  65  L.J. 
Ch.  6i)0  ;  44  \V.  R.  54.>  ;  74  L.  T.  658— C.  A.) 
applied. 

Foakes  r.  Jackson,   [190( 
[L.J.  Ch.  352;  48  W.  R.  ( 


]     1    Ch.    807:   69 

;16  ;  83  L.  T.  26— 

Farwell,  J. 


42.  will—SiiUequcnt  WlUs— Prolate  of  First 
and  Last  Wills,  onilttine/  Intermediate  ^Mll~ 
Pevocat/on.']— Under  the  will  of  her  father  a 
testatrix  had  a  power  of  appointment  by  will 
over  a  sum  of  £4,000.  She  left  three  testamen- 
tary documents  dated  respectively  1890,  1894 
and  1895.  By  the  will  of  1890  she  gave  that 
sum  "  being  the  sum  left  to  me  by  the  will  of  my 
late  father  "  to  her  daughter  Gertrude  for  her 
sole  use  and  benefit  aVsolutely.  By  the  will  of 
1894  she  beiiueathed  the  sum  of  £4,000  to  her    „._.___.__ 

daughter  Gertrude  without  specifying  any  fund.    gQ  entitled  :  on  appeal  order  discharged  by  con 
Bv  the  will  of  1895  the  bequest  to  her  daughter    gent  without  any  tiecision  upon  the  point, 
tiiese   terms  :  "  All   the   property,  real 


44.  Limited  Power  of  Appointment— Donee  of 
Power  the  ultimate  Becersloner— Donee  a  Banh- 
yfipt —  Claim,  of  Trustee  to  release  Poioer  — 
Banhruptey  Act,  1883  (46  &  47  Vict.  c.  52),.?.  44 
—  Conreijanclnr/  and  Law  of  Propertj/  Aet,  1881 
(44  &  4o  Vict.  c.  41),  s.  ^2—Lnnae!/  Aet,  1890 
(53  &  5i  Vict.  c.  5),  .■(.  120.]— A  bankrupt  was 
under  a  settlement  donee  of  a  limited  power  of 
appointment  and  also  the  ultimate  reversioner, 
his  trustee  in  bankruptcy  claimed  to  be  entitled 
to  release  the  power  for  the  benefit  of  the 
estate. 

Held,  by  Farwell,  J.  ([1904]  2  Ch.  348;  73 
L.  J.  Ch.  726  ;  91  L.  T.  2.54)    that  he  was  not 


was 

freehold,  or  personal,  wheresoever  situate,  of 
which  I  may  die  seised  or  possessed  for  her  own 
absolute  use  and  benefit  and  to  dispose  of  as  she 
may  think  fit."  IS'either  the  will  of  1894  nor 
the' will  of  1895  contained  any  words  of  revoca- 
tion. 

Held— that  as  there  was  no  express  revocation 
of  the  first  will,  anil  the  second  and  third  wills 
contained  nothing  iiiccmsistent  with  the  execu- 
tion of  the  power,  admittedly  brought  by  the 
first  will,  and  as,  moreover,  .sect.  27  of  the  Wills 
Act  did  not  api>ly,  the  general  words  of  befpiest 
contained  in  the" later  wills  could  not  revoke  or 
aff'ect  the  i)revious  valid  execution  of  the  power. 
Cadell  r.  Wilcocks,  [1898]  P.  21  :  67  I..  J.  P. 

[8  ;  78  L.  T.  83  ;  14  T.  L.  U.  HM)  ;  46  W.  R. 

'-  .394     Juuiie,  r. 


In  re  Rose,  Hasluck  r. 
[94;    74   L.   J.   Ch.    22: 


Rose,  [1905]  1  Ch. 
91  L.  T.  821;  II 
Manson.  353— C.  A. 


45.  Marriage  Settlement— Wife s  Life  Interest 
without  Power  of  Anticipation— Power  of  Ap- 
I  ointment  hi/  Wife— Belease  of  Power— Arhnow- 
ledi/ment—('onrei/anrln;/  and  Law  of  Properti/ 
Act,  1881  (44  *:  45  Vict.  e.  41),  -v.  52  ]  — P.y  ante- 
nuptial settlements  made  in  1872  (lie  intended 
wife  had  a  life  interest  in  personal  i)roperty, 
wiiliout  power  of  anticipation,  with  a  [wwer  of 
ai)pointment  among  her  issue.  There  was  issue 
of  the  marriage.  By  an  indeiitmo  made  in  1899 
she  released  her  posver. 

Hiii,i,_that  she  couhl  do  so   under  sect.  52 
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Power  of  A-pTpointment— C(i lit i /I uetJ, 
of  the  Conveyancing  and  Law  of  Property  Act, 
1881,  and  acknowledgment  was  not  necessaiy. 
Ix     RE    Chisholm's    Settlement,    In    ee 

[Hemphill's  Settlement,    Hemphill    v. 

Hemphill,  [1901]    2  Ch.  83;  70  L.  J.  Ch. 
o33— Stirling,  J. 

(d)  Validity. 

46.  Ademjrilon  —  Xo  Person  to  talie  or  no 
I'ropertij  on  which  Poicer  can  operate — General 
or  Special  Power—Wills  Act,  1837  (7  WiU.  4  & 
1  Vict.  c.  26),  .s\  23.]— In  the  case  of  the  will  of 
a  person  having  a  geneial  or  a  special  testa- 
mentary power  of  appointment,  the  question 
whether  there  has  been  a  failure  by  ademption 
is  one  of  construction.  You  have  to  read  the 
l;ower  with  the  instrument  creating  it,  and  then 
if  you  iind  that  at  the  date  when  the  instrument 
comes  into  operation,  either  tliere  is  no  person  to 
take,  or  that  there  is  no  property  on  which  the 
power  can  operate,  in  either  case  the  appoitjt- 
nient  fails.  There  is  no  distinction  for  this 
purpose  between  general  and  special  powers. 

There  is  no  difference  in  principle  between  a 
gift  of  '-Blackacre"  or  of  moneys  specifically 
described,  by  virtue  of  inoperty  in  "Blackacre," 
and  an  appointment  under  a  general  or  special 
power  of  '•  Blackacre "'  or  moneys  so  specifically 
described.  If  the  testator,  having  made  his  will 
in  those  terms,  afterwards  parts  with  the  pro- 
perty, the  gift  fails  because  there  is  nothing 
01)  which  it  can  operate  when  the  testator 
tlies. 

aale  v.  Gale  ((185G)  21  Beav.  349  ;  4  W.  R. 
277),  Blahc  y.  Blahe  ((1880)  1.5  Ch.  D.  481; 
49  L.  J.  Ch.  393 ;  28  W.  R.  647  ;  42  L.  T.  724—  | 
Jessel,  M.R.),  ColUnson  v.  Collinson  (  (1857)  24 
Beav.  269),  and  In  re  Jo/instone's  Settlement 
((1880)  14  Ch.  D.  162;  49  L.  J.  Ch.  .596;  28 
"W.  R.  .593— Malins,  V.-C.)  considered  and  ex- 
plained. 

In  re  Dowsett,  Dowsett  v.  Meakin,  [19011 
[1  Ch.  398  ;  70  L.  J.  Ch.  149  ;  49  W.  R.  268— 
Farwell,  J. 
Approved  in  No.  33.  .snjira. 

47.  Equitalle  JAiultafums  —  Appointment  to  \ 
TruHteex  upon  Trust  for  Sale— Valid  it  i/  of  Ap- ', 
jwintment.]— The  fact  that  the  limitations  are  i 
equitable,  and  not  legal,  does  not  prevent  the 
operation  of  the  rule  that  a  power  to  appoint  i 
land  is  well  exercised  by  an  appointment  to 
tiustees  to  sell. 

Estates  were  conveyed  unto,  and  to  the  use  of, 
trustees  upon  trust  to  convey  the  same  to  such  I 
one  or  more  of  E.'s  children  or  issue  as  E.  mit^ht 
by  will  appoint.  E.  by  her  will  appointed  "all 
her  estates  to  a  trustee  to  receive  and  apply  the 
rents  during  the  minority  of  her  grandchildren,  i 
and  to  sell  the  estates  and  divide  the  proceeds  i 


Rule  in  h'enworthy  v.  Jiate  ((1802)  6  Ves.  793  , 
6  R.  R.  46)  applied. 

In  ee  Redgate,  Maesh  r.  Redgate,  [1903] 

'      [1  Ch.  356  ;  72  L.  J.  Ch.  204  ;  51  W.  R.  276— 

Buckley,  J. 

48.  Fraud  on  Poucr  —  Jointure  —  Bargain 
letween  Huxhand  and  M'ife  —  Benefit  to  Hus- 
hand.^ — It  is  no  objection  to  the  validity  of  a 
jointure  that  the  husband  receives  a  considera- 
tion for  exercising  the  power  so  long  as  the  wife 
receives  the  whole  jointure  and  provides  the 
consideration   aliunde. 

The  Court  will  not  inquire  into  the  quantum, 
of  the  consideration  given  by  a  wife  to  her 
husband  in  retuin  for  a  jointure. 

A  tenant  for  life  had  a  power  of  jointuring  up 
to  £300  ;  fourteen  years  after  marriage,  while 
living  apart  from  his  wife,  he  appointed  to  her 
a  jointure  of  £300  during  widowhood,  in  return 
for  a  cash  payment  of  £50.  Upon  his  death  the 
succeeding  tenant  for  life  impugned  the  appoint- 
ment as  being  a  fn.ud  on  the  power  or  a  corrupt 
bargain.  There  was  evidence  that,  taking  into 
account  the  respective  ages  of  husband  and  wife, 
the  jointure  was  not  worth  £50. 

Held — that  the  transaction  was  valid. 

Baldwin  v.  Boche  ((1842)  5  Ir.  Eq.  Rep.  llo) 
approved  and  followed. 

Whelan  v.  Palmer  ((1888)  39  Ch.  D.  648  ;  57 
L.  J.  Ch.  784 — Kekewich,  J.)  overruled. 

Decision    of    Kekewich,    J.    (91    L.    T.    282) 
reverse  1. 
Saunders  v.  Shafto,  [1905]   1   Ch.  126:    74 

[L.  J.  Ch.  110  ;  53  W.  R.  424  ;  91  L.  T.  789— 

C.  A. 

49.  Period  of  ascertainimj  Class  —  Bemote- 
ness.'] — In  1835  a  husband  and  wife,  under  the 
powers  given  them  by  their  marriage  settlement 
dated  1793,  out  of  the  residue  of  the  settled 
funds,  consisting  of  personalty,  and  subject  to 
their  life  interest  therein,  appointed  £1,500  to 
each  of  three  then  unmarried  daughters,  who 
should  thereafter  marry  ;  directed  the  income  of 
the  residue  to  be  paid  to  such  of  them  as  shoidd 
remain  living  and  unmarried,  in  equal  shares  ; 
and  gave  the  residue  itself,  in  case  one  oidy 
married  (which  event  happened),  after  the 
death,  or,  as  the  case  might  require,  the  mar- 
riage of  the  last  daughter  living  and  unmarried, 
to  four  other  children,  and  such  of  the  un- 
married daughters  as  should  marry,  in  equal 
shares.  The  last  surviving  daughter  died  un- 
married in  1897. 

Held— (1)  that  the  final  gift  was  wholly  void 
for  remoteness;  (2)  that  the  gift  of  £1,500  to 
each  of  the  three  daughters  was  also  invalid  ; 
and  (3)  that  there  was  a  good  gift  of  an  equal 
undivided  third  share  of  the  income  to  each  of 
the  three  daughters  so  long  as  she  remained 
unmarried,  but  that  the  gift  over,  which 


".iKhirH  1^"^"''?.'^'^''? ^' '"""  *■'' *''^  youngest  I  the  construction  oTthe  deed"of"appointme*nt"was 
.ittanied  the  age  of  twenty-one.  I  intended,  of  the  share  of  a  daughter  who  married 

to  her  sisters  who  remained  unmarried,  was  also 

void  for  remoteness. 


Held— that  the  appointment  was  good,  and 
..le  property  (which  had  in  fact  not  been  sold) 

must  be  treated  as  converted  into  personalty  at    Re  Gage,  Hill  r.  Gage,  [18981  1  Ch  498  •  67 
tllvi' fv-'onc  '"         youngest  grandchikl  attained        [L.  J.  Cli.  200  ;  78  L.  t'  347  ;  46  W  R  569- 

Kekewich,  J. 
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Power  of  Appointment— f.*/i^/«««/. 

50.  I'owcr  to  '^  demixp"' — Fund  to  Dunces 
JirntJipm  or  Si.sfcrs,  or  tlie'ir  Children,  its  slie 
should  think  proper — Power  executed  iu  Farour 
of  a  Xiece  icho  predeeensed  the  Doner — Res'i- 
duiirij  ^rlft.l — A  testatrix  bequeathed  the  sum 
t)f  iin.OOO  upon  certain  trusts,  and,  amongst 
others,  upon  trust  to  pay  the  interest  on  a  sum 
of  £500,  pnrt  thereof,  to  her  niece  Rebecca,  for 
]ife,  or  until  she  should  have  married,  in  which 
event  she  directed  the  said  sum  of  £500  should 
be  settle!.  The  testatrix  then  declared  the 
trusts  of  other  portions  of  the  £3,000  in  favour 
of  her  nieces  Anne  and  Frances,  and  declared 
that  it  was  her  will  and  desire  that  her  said 
nieces,  or  such  of  them  as  died  unmariied, 
should  have  power  to  demise  (•</(:•)  the  above- 
mentioned  legacies  to  such  of  their  brothers  and 
sisters,  or  their  children,  as  she,  or  they,  should 
think  proper.  The  will  contained  a  residuary 
gift  to  a  sister  of  the  testatrix.  Rebecca  died 
without  having  married.  By  her  wiU  she  left 
the  £.500  so  bequeathed  to  a  sister  who  pre- 
deceased her. 

Held — that  there  was  no  trust  for  tlie  objects 
of  the  power,  and  that  the  sum  of  £oOO  fell  into 
the  residue. 

In  re  Hall,  deceased,   Shetl  r.   Clarke. 
[18'J1)]  1  Ir.  R,  808 -M.R. 


(e)  In  General. 

52.  Generid  Testninentarij  Power — Corenunt 
to  exercise  Power  as  Security  for  Loitn  — 
LiaMlity  of  Appointed  Fund  for  Appointor's 
other  Debts.] — Personalty  appointed  by  will 
under  a  general  power  is  assets  liable  for  pa}-- 
ment  of  the  testator's  debts  in  default  of  other 


was  about  to  be  mirried.  and  it  was  not  cer- 
tain whether  the  trust  funds  would  be  sufficient 
to  provide  for  the  appointment  of  £10.000  to 
that  daughter,  as  the  donees  of  the  powers 
desired,  and  therefore  they  directed  the  trustees 
to  stand  possessed  of  the  remaitiing  funds,  after 
satisfying  the  three  previous  appointments,  in 
trust  for  that  daughter,  indicating  that  they 
intended  her  to  have  £10,000,  because  there  was 
a  proviso  that  she  was  not  to  have  more.  The 
deficiency  was  to  be  made  good  out  of  the  tes- 
tator's estate.  The  time  for  distribution  had 
arrived,  and  the  question  was  how  the  costs  of 
the  trustees  were  to  be  borne.  The  funds  were 
not  sufficient  to  provide  for  the  appointment  of 
£10,000  to  the  fourth  daughter. 

Held — that  all  the  costs  of  the  trustees  in 
relation  to  the  administration  of  the  fund,  in- 
cluding its  distribution,  must  be  borne  by  the 
appointed  funds  rateably. 

Rule  laid  down  by  Chitty.  L.J.  In  re  Situnders 
([1898]  1  Ch.  17,  23  ;  07  L.J.  Ch.  .55  ;  46  W.  R. 
180  ;  77  L.  T.  450)  applied. 

Held,  also,  that  the  deficiency  to  be  supplied 
by  the  testators  estate  was  the  sum  i-equired  to 
make  up  the  gross  amount  of  the  appointment  to 
£40,000. 

Held,  also,  that  the  estate  duty  on  so  much 
of  the  testa'or's  estate  as  was  required  to  make 
up  that  deficiency  was  to  be  borne  by  that 
estate. 

In  re  Gray  ([181)6]  1  Ch.  020;    05  L.  J.  Ch. 
462;  60  J.  P.  314  ;  44  W.  R.  406  :  74  L.  T.  274 
—North  J.)  followed. 
I.V   RE   ChISHOLM,  CrODDABD  r.  BrODIE.  [1902] 

[1  Ch.  457  ;  71  L.  J.  Ch.  289  ;  86  L.  T.  183— 
:  Kekewich,  J. 


L.,  the  donee  of  a  general  testamentary  power  I 
of  appointment  over  £10,000,  in  order  to  secure  > 
a  loan  covenanted  to,  and  did  exercise,  his  power  \ 
in  favour  of  the  lender.  The  rest  of  his  estate 
was  insufficient  to  pay  his  debts.  i 

Held— that  the  lender  had  no  priority  over  \ 
other  creditors  in  respect  of  the  appointed  fund.  \ 

Flemiuy  v.  Buchanan  ((1853)  3  D.  M.  &  G,  976 
— Knight  Bruce,  L.J.)  followed.  > 

Decision  of  C.  A.  suh  now.  In  re  Lairleij,  Zaiser 
V.  Lmcleii  ([1902]  2  Ch.  799  :  71  L.  J.  Ch'.  895  ;  51  ! 
\V.  R.  150  ;  87  L.  T.  536)  affirmed.  I 

Beyfus    and    Axotheu     r.    Lawley    and 

[Another,  [1903]  A.  C.  411  :  72  L.  J.  Ch. 
781  ;  89  L.  T.  3(i9— H.  L.  (E.). 

53.  Successive  Appointments  uj  S/iecific  Sums 
— Appointment  of  Itesidue — Costs  of  administer- 
iny  Fund,  includiuy  Distribution  —  Dome  by 
appointed  Funds  rateably — //oir  De/icicney  to 
he  supplied — Kstatc  Duty — Incidence.] — A  tes- 
tator and  liis  wife,  in  pursuance  of  an  ordinary 
power  of  ai)i)ointmeiit  over  trust  funds,  amongst 
the  children  of  tlic  marriage,  directed  on  three 
several  occasicms  that  the  trustees  should  staiul 
possessed  of  £10,000,  to  be  raised  if  necessary 
out  of  the  funds  in  their  hands  in  trust  for  three 
of  their   daughters.      Tlien   a   fourth   daughter 
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I.  SERVICE  OF  WRIT  OF  SUMMONS. 


1.  Ainendrd    Writ - 
appearrd  —  Perxonal 


Defendant  who  has  not 
Serrlce  —  iJiscretion  of 
Court- li.  S.  r.,  OirL^r.  2  :  Ord.  16,  /'.  13  ; 
Ord.  17,  r.  4  ;  Ord.V.l  r.  10  ;  Ord.  28,  /•/.  1, 10  ; 
Ord.  67,  rr.  4,  5.] — The  rules  make  no  provision 
for  personal  service  of  an  amended  writ.  Such  a 
writ  need  not  always  be  served  personally  upon 
a  defendant  who  has  failed  to  appear  to  the 
original  writ. 

In  the  exercise  of  its  discretion  the  Court  will 
require  such  service  where  otherwise  injustice 
might  be  done  to  the  defendant,  e.f/.,  if  the  claim 
against  him,  as  shown  bj"  the  endorsement,  has 
been  substantially  increased  ;  but  in  other  cases 
the  amended  writ  may  be  served  by  filing  it  with 
the  proper  officer. 

A  defendant  to  an  action  brought  by  a  colonial 
railway  company  and  the  governor  of  the  colony 
(expressed  in  the  statement  of  claim  to  be  suing 
on  behalf  of  the  Government)  did  not  appear. 
The  writ  was  subsequently  amended  by  aiiding 
as  plaintiff  the  name  of  the  governor's  successor 
in  office. 

Held— that  filing  the  amended  writ  was 
sufficient  service. 

In  re  Hartley  (  [1891]  2  Ch.  121  :  39  \V.  R. 
604  ;  64  L.  T.  786)  and  'lUtimi,  Ld.  v.  Blythe 
C[1899]  1  Q.  B.  5.57  ;  68  L.  J.  Q.  B.  350  ; 
47  W.  R.  273  ;  80  L.  T.  44— C.  A.)  discussed 
and  explained.  See  No.  170,  infra. 
Jamaica  Ry.  Co.  r.  Colonial  Bank,  [1905]  2 

[Ch.  677  :  74  L.  J.  Ch.  410  ;  53  W.  R.  564  ;  92 
L.  T.  548— C.  A. 

2.  Enticing  Defendant  tvithin  the  Jurisdiction 
— Setting  aside  Service.] — If  a  person  is  induced 
by  fraud  of  any  kind  to  come  within  the  juris- 
diction for  the  concealed  purpose  of  serving  him 
with  a  writ  in  an  action,  the  Court  will  set  aside 
the  service  as  an  abuse  of  the  process  of  the 
Court. 

Where  an  invitation  was  issued  to  the  de- 
fendant, who  was  a  foreigner  resident  abroad  and 
the  general  manager  abroad  of  an  English  com- 
pany, by  the  directors  of  the  company  to  come 
within  the  jurisdiction  with  a  real  intention  to 
discuss  certain  matters  in  difference  between 
them  and  the  defendant,  although  the  directors 
also  intended  to  serve  him  with  a  writ,  and  the 
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Service  of  Writ  of  Summons — Continued. 
defendant  canie  and  was  served  with  a  writ,  the 
Court  refused  to  set  aside  the  service. 

Watkins    r.  North    American   Land   and 

[Timber  Co.,  Ld.,  (1<J04)  2(i  T.  L.  R.  534— 

H.  L.  (E.). 

3.  ForeU/n  Corjiordthui  resident  iritJiin  Jnrix- 
dietim— Agent  ~1{.  X  C,  1883,  Or(l.d,r.  8.]— If 
a  foreign  eorporation  lease  an  office,  write  up 
their  name,  and  stamp  upon  themselves  and 
upon  their  place  of  business  in  London  the 
assumption  that  they  carry  on  their  business 
there,  then  tiiey  are  resident  within  the  juris- 
diction, s(i  that  the  service  on  their  agent  at  the 
office  in  London  of  a  writ  in  an  Admiralty 
action  in  j/ersonton  for  damage  by  collision  on 
the  hiyh  seas  is  trood  service  on  them  within  the 
meaning  of  Old.'  'J,  r.  8,  of  the  R.  S.  C,  1883. 

Decision  of  C.  A.  (  [1899]  P.  1  :  68  L.  J.  P.  1  : 
79  L.  T.  331  ;  8  Asp.  M.  C.  462  ;  15  T.  L.  R.  28) 
affirmed. 

La  Compagnie  G6nerale  Transatlantique 

1 1:  Thomas  Law  &  Co.,  "La   Bourgogne," 

[1899]   A.  C.  431  ;  68   L.  J.  P.  104  ;  80  L.  T. 

845;    15  T.   L.   R.  424;  8  Asp.  M.   C.  550— 

H.  L.  (E.). 


4.  Foreign  Cor2)oration  resident  icithin  Juris- 
diction— Fifhibition — Person  in  Chart/e — " Head 
Officer''— R.  S.  C,  1883,  Ord.  9,  ?'•.  8.]— The 
defendants  were  a  foreign  company.  They  hired 
an  exhibition  stand  at  the  Crj'stal  Palace,  for  the 
purpose  of  exhibiting  their  wares  at  the  National 
Cycle  Show,  which  lasted  nine  days.  They  were 
vendors  of  motor-cars  ;  on  the  wheels  of  these 
cars  they  had  apparently  pneumatic  tyies,  and 
an  action  was  brought  against  them  liy  the 
plaintiffs  in  respect  of  an  alleged  infringement 
(if  a  patent.  The  difendants  sent  over  a  person 
called  Struck,  who,  with  his  subordinate,  Miiller, 
looked  after  their  interests  at  that  exhibition, 
viz.,  looked  after  iheir  exhibits  and  pushed  the 
.sale  of  the  defendants'  manufactures.  The  writ 
was  served  upon  Miiller.  'Jhe  jtoint  of  service  on 
the  wrong  officer  was  not  raised  in  the  summons, 
and  leave  to  amend  was  refused.  ' 

Held — that  Struck  came  within  the  meaning 
of  "  head  officer"  in  Ord.  9,  r.  8,  as  he  had  to  do  ' 
everything  incidental  to  canying  on  that  part 
of  the  defendants'  business  which  consisted  in 
showing  and  veiuhng  their  wares ;  that  the 
defendants  were  resident  in  England,  as  they 
were  conducting  their  inisiness  in  this  country  at 
some  defined  place,  and  tiiey  had  sent  over  their 
own  servant  to  conduct  their  own  business  and 
nobody  else's  business,  and  to  conduct  it  exclu- 
sively on  premises  rented  by  them  exclusively  for 
their  own  puiposes,  though  only  for  a  period  of 
nine  days. 

DuNi.op  I'Nix'.MATic  Tyrk  Co.,  Ld.  r.  Actien 

[GESEI.LSCHAf  T    FUK    MoTOR,     iVcC,    VORM., 

CUDEM.  A:  Co.,  [19(  2]  1  K.  B.  342  ;  71    L.  .]. 

K.   B.   2K4  ;  50   W.  11.  226  ;  8((   L.   T.  472  ;   18 

T.  L.  K.  229  :   19  R.  V.  C.  46     C.  A. 


5.  Scottish  Corporation — Se.rrice  on  Branch 
Office  in  England — Statutory  Provision  regulat- 
inq  Service  of  Process —  Citation  Amendment 
(ScotlanfP)  Act,  1882  (45  &  46  Vict.  c.  77),  s.  3— 
Ord.  9,  r.  8.] — The  plaintiff,  who  was  resident  in 
Scotland,  brought  an  action  in  England  against 
the  Bank  of  Scotland  to  recover  damages  in 
respect  of  a  cause  of  action  which  arose  in  Scot- 
land. The  bank  was  incorporatetl  by  an  Act  of 
the  Scottish  Parliament,  and  neither  in  that  Act 
nor  in  any  subsequent  Act  dealing  with  the  bank 
was  there  any  provision  as  to  service  of  process 
on  the  Ijank.  1  he  head  office  of  the  bank  was  in 
Scotland,  and  it  had  a  branch  office  in  the  city 
of  London. 

The  writ  was  served  in  the  city  of  London  on 
the  London  manager  of  the  branch. 

Held — that  the  bank,  being  a  Scottish  cor- 
poration, was  in  the  same  jjosition  as  a  foreign 
corporation  carrying  on  business  within  the 
jurisdiction,  and  could  be  sued  here  ;  and  that, 
as  there  was  no  statutory  provision  regulating 
service  of  process,  the  wiit  was  properh'  served, 
under  Ord.  9,  r.  8,  upon  the  manager  of  the 
branch  in  London. 
Logan  r.  Bank  op  Scotland  and  Others, 

[1904]   2   K.  B.  495  ;   73  L.   J.  K.  B.  794  ;  .53 

W.  R.  39;  91   L.  T.  252;    20  T.  L.  R.  640— 

C.  A. 

6.  Writ  for  Service  witliin  the  Jurisdiction — 
Defendant  departing  out  of  Jurisdiction — Suh- 
stitnted  Service— Ord.  9  r.  2.]— A  writ  for 
service  within  the  jurisdiction  was  issued  against 
a  defendant  who  was  then  within  the  juris- 
diction. Before  service  of  the  writ  could  be 
effected  on  him,  he  deiiarted  out  of  the  jurisdic- 
tion, though  not  for  the  purpose  of  evading 
service. 

Held— by  Lord  Halsbury,  L.C.,  and  Collins, 
L.J.  (Rigby,  L.J.,  dissenting),  that,  under  Ord.  9, 
r.  2,  the  Court  had  jurisdiction  to  make  an  order 
for  substituted  service. 

Wilding  V.  Bean  ([1891]  1  Q.  B.  100)  distin- 
guished. 

Jay  r.  Bddd,  [1898]  1  Q.  B.  12  ;  ^,i\  L.  J.  Q.  B. 

[863 ;  77  L.  T.  335  ;  14  T.  L.  U.  1  ;  46  W.  N. 

34     C.  A. 

II.  SERVICE  OUT  OF  JURISDICTION. 

(a)  Breach  of  Contract  performable  within 
Jurisdiction. 

7.  Breach  of  Promise  of  Marriage — Evidence 
of  Corrohoration  of  Promise — Evidence  Further 
Amendment  Act,  18()9  (32  &  33  Vict.r.  68),  s.  2— 
n.  S.  C,  Ord.  11,  r.  1  (e).]-  It  is  a  matter  for 
the  discretion  <if  the  judge  at  chambers  whether 
he  will  give  leave  to  serve  a  writ  to  recover 
damages  for  brejich  of  promise  of  marriage  out  of 
the  jurisdiction  where  the  affidavit  in  support  if 
the  ajiplication  shows  no  evidence  of  corrobora- 
tion of  the  promise. 

!  Franklvn  r.  CHAn.ix.  (11101)  17  T.    L.  R.  S4 

[     -C.A. 


8.  Brcar/i  of  /', 
Itcsiding  Ah  road 


'of.Varriar/c- 
».  r.,  Ord.   11, 


-Defendant 

'•■  1  WO- 
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Service  out  of  Jurisdiction — Continned. 
Upon  an  affidavit  stating  that  the  defendant,  a 
British  subject,  when  in  England  promised  to 
marry  the  plaintiflE,  it  being  agreed  that  the 
marriage  should  take  place  in  England,  and  that 
the  defendant  refused  to  do  so,  the  Court  gave 
leave,  under  Ord.  11,  r.  1  (e),  to  issue  and  serve 
a  vprit  in  an  action  for  breach  of  the  promise  to 
marry  upon  the  defendant,  who  was  residing  out 
of  the  jurisdiction. 

Cooper   v.   Knight,   (1901)    17   T.    L.  R.  299 

[— C.  A. 

9.  Different  Cuvse  of  Action  relied  on  to  tliat 
stated  in  Affidrjrit  on  wJticJi  Lenre  imHyranied — 
Writ  and  Service  set  aside — Ord.  11,  r.  1  (e).] 
— The  plaintiff  having  obtained  leave  to  issue  a 
writ  for  service  out  of  the  jurisdiction  under 
Ord.  11,  r.  1  (e),  upon  an  affidavit  alleging  a 
breach'of  contract  within  the  jurisdiction,  the 
Court,  upon  the  defendants  applying  to  set  aside 
the  writ  and  the  service  upon  "the  ground  that 
that  breach  did  not  occur  within  the  jurisdiction, 
refused  to  allow  the  plaintiff  to  set  up  and  rely 
upon  another  and  distinct  cause  of  action. 
Parker  r.  Schuller  and  Another,  (1901) 

[17  T.  L.  R.  299— C.  A. 

10.  English  Agents  of  Foreign  Insurance  Com- 
pany— Breach  of  Contract — Ord.  11,  ;■.  1  (e).] — 
The  defendants,  a  Spanish  insurance  company 
domiciled  at  Teneriffe,  by  a  contract  entered 
into  at  Teneriffe  appointed  the  plaintiffs,  who 
carried  on  business  in  London,  their  exclusive 
insurance  agents  for  five  years  for  the  United 
Kingdom  and  elsewhere.  The  defendants  bound 
themselves  not  to  undertake  any  business  which 
came  within  the  agreement  except  through  the 
intervention  of  the  plaintiffs,  and  they  undertook 
to  open  banking  credits  at  a  bank  in  London  for 
the  use  of  the  plaintiffs.  The  business  of  the 
agency  was  carried  on  for  a  year  at  the  plaintiffs' 
office  in  London,  when  the  agent-general  of  the 
defendants  came  to  London,  and,  acting  on 
behalf  of  the  defendants,  terminated  the  agree- 
ment of  agency  from  that  date. 

Held — that  it  was  an    implied  term  of  the 

agreement  that  the  defendants  would  do  nothing 

to  prevent  tlie  plaintiffs  from  acting  as   their 

representatives  in  England  ;    that  there  was  a 

breach  within  the  jurisdiction  of  the  contract, 

which,  according  to  the  terms  thereof,  ought  to 

be    performed    within   the    jurisdiction    within 

Ord.  11,  r.  1   (e),  and  leave   could    be  granted 

to   serve  notice  of   a  writ  of    summons  on  the 

defendants  out  of  the  jurisdiction. 

Mutzenbecker  and  Others  r.  La  Asecitra- 

[dora  Espanola,    [190fi]   1    K.  B.  2.54  ;  75 

L.  J.  K.  B.  172  ;  54  W.  1!.  207  :  94  L.  T.  127  ; 

22  T.  L.  R.  175— C.  A. 

11.  Writ  of  Summons — Foreclosure  Action — 
"  Breach  of  Contract  "  —  Action  "  properly 
brought^'  against  Person  tcit/iin  Jurisdiction — 
Ord,  11,  r.  1  (e)  «.«<Z  (g).] — An  action  for  fore- 
closure by  a  first  mortgagee  against  his  mortgagor 
and  the  assignees  of  a  second  mortgagee  as  co- 
defendants  is  not  founded  on  any  "  breach  of 


]  contract  "  within  the  meaning  of  Ord.  11,  r.  1  (e), 
I  between  the  plaintiff  and  defendants,  nor  is  it 
I  an  action  "  properly  brought  "  within  the  mean- 
ing of  Ord.  11,  r.  1  (g),  against  the  assignees 
of  the  second  mortgagee  when  sucli  assignees  are 
merely  trustees  for  the  plaintiff  ;  and  therefore, 
leave  to  serve  notice  of  the  writ  out  of  the  juris- 
diction upon  the  defendant  mortgagor  ought  not 
to  be  given. 

j  Deutsche  National  Bank  v.  Paul.  [1898J  1 

'       [Ch.  28.3  ;  67  L.  J.  Ch.  \r,6  ;  78  L.  T.  35  ;  14 

T.  L.  R.  193  ;  46  W.  R.  243— Stirling,  J. 

12.  '^  Ought"     to    be   performed    within    the 
Jurisdiction — Ord.  11,  r.   1    (e).] — A  writ  will 
not  be  allowed  to  be  served  out  of  the  jurisdic- 
tion under  Ord.  11,  r.  1  (e),  unless  the  contract 
i  in  respect  of  which  the  action  is  brought  is  one 
which  must  be  peiformed  within  the  jurisdic- 
1  tion.     "Ought"    in  that  rule  means    "must." 
;  Where  a  merchant  out  of  the  jurisdiction  con- 
;  traded  to  sell  goods  consigned  to  him,  and  to 
remit  the  proceeds  in  first-class  bank  bills   in 
England  : — 

Held  ("reversing  the  judgment  of  the  Court 
below) — that  no  part  of  the  contract  was  neces- 
sarily to  be  performed  in  this  country,  and  that 
a  writ  could  not  be  issued  for  service  abroad, 
either  for  breach  of  the  contract  or  for  money 
had  and  received. 

Comber   r.    Leyland,   [1898]  A.  C.   524;    67 
[L.  J.  Q.  B.  884  ;  79  L.  T.  180— H.  L.  (E.j. 

1      13.  Person  domiciled  in  Scotland — Agreement 

\for  Service  on  Agent  in  Engln)id — Validiti/ — 
R    S.   a,   Ord.  9,  /•/•.   1,  2;  Ord.  11,   r.  1  (e).] 

!  — In  a  contract  of  sale  made  between  the 
plaintiffs    and    the    defendants    it    was   agreed 

I  that  the  service  of  proceedings  upon  a  party 
residing  or  carrying  on  business  in  Scotland 
or  Ireland  by  leaving  the  same  at  the  office 
of  an  association  in  London,  together  with  the 

I  posting  of  a  copy  of   such  proceedings   to  the 

I  address  in  Scotland  or  Ireland   of  such  party, 

j  should  be  deemed  good  service. 

i  The  defendants  were  domiciled  and  carried  on 
business  in  Scotland.  The  plaintiffs  brought 
this  action  against  the  defendants  in  respect  of 
the  contract  of  sale,  and  the  writ  was  served  in 

i  the  manner  provided  by  the  contract. 

I      Held — that  the  agreement  as  to  service  was 

I  valid  and  binding,  and  that  the  defendants  were 

i  not  entitled  to  have  the  service  of  the  writ  set 
aside. 

Tharsis  SuljjJiur  Co.  v.  Sociite  Industrielle  des 

\  Metau.r  (60  L.  T.  924)  approved. 

I      British    Waggon    Co.,  Ld.   v.    Gray  ((1896)  1 
Q.  B.  35)  distinguished. 
Montgomery,  Jones  &  Co.    v.   Liebenthal 

I      [&Co.  (No.   1),  [1898]   1   Q.  B.  487;  67  L.  J. 

1      Q.  B.  313  ;  78  L.  T.  211  ;   14  T.  L.  R.  201  ;  46- 
W.  R.  292— C.  A. 

j  14.  Place  of  Payment — Agreement  made 
I  Abroad  by  Foreigtwr  to  pay  Money  to  FnglisJi, 
I  Creditor — Debtor  to  seek  his  Creditor — B.  S.  C, 
\  Ord.  11,  r,  1  (e).] — A  French  firm  had  as  agents 
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Service  out  of  Jurisdiction — Cont'mued. 
in  England  a  firm  consisting  of  the  plaintiff  and 
a  partner.  The  plaintiff  was  a  naturalised 
Englishman  who  was  resident  and  domiciled  in 
England.  The  French  firm  took  legal  proceed- 
ings in  France  against  the  English  firm.  While 
these  proceedings  were  pending  the  plaintiff  was 
in  Paris,  where  he  saw  an  agent  of  the  defen- 
dant, and  the  agent  agreed  with  him  that,  if  the 
plaintiff  would  compromise  the  proceedings,  the 
defendant  would  pay  him  £8,000,  and  the  com- 
promise was  effected.  The  plaintiff  sued  on  that 
agreement  in  England. 

Held — that  the  Court  ought  not  to  infer  that 
there  was  an  implied  term  in  the  contract  that 
the  payment  was  to  be  made  in  England  ;  and 
that  the  plaintiff  failed  to  bring  his  case  within 
Ord  11,  r.  1  (e),  so  as  to  allow  service  of  the 
writ  out  of  the  jurisdiction. 

Anger  c  Vasniee,  (1902)  18  T.  L.  R,  596— 

[C.A. 

15.  Place  of  Payment  —  Ord.  II,  ?■.  1  (e).]— 
In  order  to  allow  service  of  a  writ  of  summons 
out  of  the  jurisdiction  under  Ord.  11,  /'.  1  (e), 
it  is  not  necessary  that  the  contract  should  ex- 
pressly state  t  hat  it  is  to  be  performed  within 
the  jurisdiction. 

By  a  contract  made  abroad  the  plaintiffs,  who 
carried  on  business  in  England,  appointed  the 
defendants,  who  were  domiciled  and  canied  on 
business  abroad,  their  agents  to  sell  their  goods 
abroad.  By  the  contract  the  defendants  had  to 
pay  the  net  balance  of  the  price  of  the  goods 
sold,  after  the  necessary  deductions,  to  the  plain- 
tiffs, but  the  contract  did  not  state  where  the 
payment  was  to  be  made.  The  plaintiffs  sought 
to  sue  the  defendants  here  for  moneys  alleged  to 
have  been  received  by  them,  but  not  paid  over. 

Held — that,  as  the  payments  ought  to  have 
been  made  within  the  jurisdiction,  there  was 
power  to  give  leave  to  issue  the  writ  and  to 
serve  notice  thereof  on  the  defendants  out  of  the 
jurisdiction. 

Chaeles  Duval  &  Co.,  Ld.  v.  Gans  and  Pick, 
[1901]  2  K.  B.  685  ;  73  L.  J.  K.  B.  907  ;  91 
L.  T.  308  ;  20  T.  L.  R.  705  ;  53  W.  R.   106— 

C.A. 


16.  Through  Carriage — Contract  alleged  to  be 
made  in  Ireland  ivith  Agent  —  Interpretation — 
Motion  to  set  aside  the  Order— Ord.  11,  r.  1.]  — 
The  plaintiff  entered  into  a  contract  with  a 
steamship  company  in  Ireland  for  the  through 
carriage  of  certain  live  stock  from  Londonderry 
to  York.  The  carriage  necessitated  the  live  stock 
being  taken  to  Liverpool,  and  thence  l)y  two 
lines  of  railway  to  their  destination. 

Held,  on  the  construction  of  the  contract  and 
on  the  facts,  that  there  were  three  independent 
contracts  with  the  steamship  company  and  the 
two  railway  companies  ;  that  the  contracts  with 
the  railway  companies  were  made  and  to  be  per- 
formed in  England  ;  and  that,  consequently,  an 
order  giving  leave  to  issue  and  serve  a  writ  out 
of  the  jurisdiction,  in  an  actiun  for  a  breach  at 

B.D.— VOL.  III. 


York   of  one   of   these   contracts,  could  not  be 
maintained,  and  should  be  discharged, 
M'Gettigan  r.  NoETH  Easteen  Ry.  Co.  of 
[England,  [1899]  2  Jr.  R.  375— Q.  B. 

17.  Wrongful  Dismissal — Letter  of  Dismissal 
written  and  posted  Abroad — B.  S.  C,  Ord.  11, 
r.  1  (e).] — The  plaintiff  was  employed  in  this 
country  by  the  defendant,  who  was  a  foreigner 
resident  abroad,  as  the  London  correspondent  for 
the  European  edition  of  a  newspaper.  Subse- 
quently the  defendant  wrote  and  posted  a  letter 
abroad  addressed  to  the  plaintiff  in  England, 
giving  him  notice  to  terminate  his  employment. 
The  plaintiff  obtained  leave  to  issue  a  writ  and 
serve  notice  thereof  out  of  the  jurisdiction, 
claiming  damages  for  wrongful  dismissal,  and  he 
served  notice  thereof  on  the  defendant  abroad. 

Held — that  the  alleged  breach  of  contract 
of  employment  occm-red  when  the  letter  was 
posted  abroad  ;  that  therefore  there  was  no 
breach  of  the  contract  within  the  jurisdiction 
within  Ord.  11,  r.  1  (e)  ;  and  that  the  notice  of 
the  writ  and  the  service  thereof  must  be  set 
aside. 
Holland  v.  Bennett,  [1902]  1  K.  B.  867  ;  71 

[L.  J.  K.  B.  490  ;  50  W.  R.  401  ;  86  L.  T.  485  ; 
18  T.  L.  R.  510— C.  A. 

(b)  Injunction. 

18.  Action  for  Damages  and  an  Injunction — 
Claim  for  Injunction  not  bona  fide  —  Reasonable 
Probability  of  obtaining  Iiijunction  —  R.  S.  C, 
Ord.  11,  r.  1  (f).] — An  application  under 
Ord.  11  r.  1  (f),  for  leave  to  issue  a  writ 
for  service  out  of  the  jurisdiction  in  an  action 
brought  for  damages  and  an  injunction  will  not 
be  allowed  if  it  appears  that  the  claim  for  an 
injunction  is  made  not  bona  fide,  but  merely  for 
the  purpose  of  bringing  the  case  within  Order 
11.  Neither  will  the  Court  allow  the  application 
if  it  is  satisfied  that  there  is  no  reasonable 
probability  that  the  plaintiff  will  obtain  an 
injunction  even  though  successful  in  his  action. 

Service  of  a  writ  in  a   libel  action  against  a 

Scotch   newspaper  was   set   aside   although  the 

plaintiff   asked    for   an   injunction    to   restrain 

further  publication  within  the  jurisdiction,  the 

defendants  selling  few  copies  of  their  paper  in 

England    and    disclaiming    any    intention    of 

repeating  the  alleged  libels. 

Watson  &  Sons,  Ld.    v.    "  Daily  Recoed  " 

[(Glasgow),  Ld.,  [1907]  1   K.  B.  853  ;  76 

L.  J.  K.  B.  448  ;  96  L.  T.  485  ;  23  T.  L.  R.  333 

—C.A, 

19.  Alleged  Infringement  of  Patent—  R.  S.  (?., 
Ord.\\,r.  ].] — In  an  application  for  leave  to 
serve  a  writ  or  notice  of  a  writ  out  of  the  juris- 
diction, if  the  facts  are  in  dispute  the  judge  must 
try  to  ascertain  from  the  affidavits  whether  the 
plaintiffs  have  made  out  a  good  cause  of  action, 
meaning  thereby  a  prima  facie  probability  of 
their  being  successful  at  the  trial. 

The  actual  words  "good  cause"  need  not  be 
used  in  the  affidavit,  if  as  a  whole  it  sets  out 
sufficient  facts  based  on  satisfactory  sources  of 
information  to  make  it  a  proper  inference  that 
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there  is  a  good  ^cause   of  actiou    in   the   sense 

above  described. " 

Even  if  the  facts  are  admitted,  but  there  is  a 
difficult  point  of  law  arising  out  of  them,  quaere 
whether  he  is  bound  to  hear  and  determine  that 
point  of  law  instead  of  allowing  the  action  to  go 
on  to  trial  in  the  ordinarj^  course. 

Decision  of  Buckley,  J.,  affirmed. 
Badische  Anilin  und  Soda  FAbkik  v.  W.  G. 

[Thompson  &  Co.,  Ld.,  (1903)  88  L.  T.  492,  n. ; 
20  E.  P.  C.  422— C.  A. 

20.  Alleged  Infringement  of  Patent — Affidavits 
founded  on  ^'■Information  and  Belief " — Question 
of  Law — Sufficient  prima  facie  Case  of  Infringe- 
ment—Ord.  11,  r.  1  (f).]— The  evidence  neces- 
sary to  support  an  application  under  Ord,  11, 
r.  1,  discussed. 

The  plaintiffs'  patent  gives  them  the  sole  right 
to  "make,  use,  exercise,  and  vend"  their  inven- 
tion for  making  dyes  within  the  United  Kingdom ; 
their  affidavits,  founded  on  information  and 
belief,  suggested  that  the  defendants  had  through 
travellers  exhibited  samples  and  solicited  orders 
for  dyes,  made  according  to  the  plaintiffs'  patent, 
from  dealers  (but  not  consumers)  in  this  country, 
such  orders  being  executed  by  delivery  abroad 
to  the  purchasers'  agents.  If  these  facts  were 
established,  it  would  be  a  question  of  law  whether 
they  constituted  an  infringement. 

Held — that  leave  had  rightly  been  given  to 
serve  notice  of  writ  out  of  the  jurisdiction. 

Decision  of  C.  A.  (88  L.  T.  490  ;  19  T.  L.  K. 
382  ;  20  E.  P.  C.  413)  affirmed. 
Chemische    Fabrik    Vormals    Sandoz    v. 

[Badische    Anilin    und    Soda    Fabrik 

(1904)  90   L.  T.  733;   20  T.  L.  R.  552;  21 
E.  P.  C,  533— H.  L.  (E.) 

21.  TacTiing  on  Cause  of  Action  not  within 
Ord.  U— Notice  of  Writ  of  Summons— E.  S.  C, 
Ord.  11.  r.  1  (f).]— Where  it  is  intended  to 
serve  notice  of  a  writ  out  of  the  jurisdiction 
under  Ord.  11,  a  cause  of  action  not  within  the 
terms  of  that  order  cannot  be  tacked  on  to  one 
which  does  fall  within  it. 

If  the  plaintiffs  in  such  a  case  make  out  a 
prinid  facie  cause  of  action  within  the  terms  of 
the  order,  and  the  defendants  raise  an  issue  of 
fact,  service  out  of  the  jurisdiction  should  be 
allowed,  and  the  issue  of  fact  reserved  for  the 
trial. 
Badische    Anilin    und    Soda   Fabrik   v. 

[Chemische    Fabrik    Vormals    Sandoz, 
(1904)  21  E.  P.  C.  845— Eady,  J, 

(c)  Miscellaneous. 

22.  Claim  to  have  a  Charging  Order  on  Shares 
enforced  by  Sale—R.  S.  C,  Ord.  11,  r.  1.]— A 
writ  of  summons  claiming  to  enforce  a  charge 
upon  personal  property  in  this  country  cannot 
under  any  existing  rule  be  served  out  of  the 
jurisdiction. 

KOLCHMANN  V.  Meurice,  [1903]   1  K,  B.  534  ; 

[72  L.  J.  K.  B.  289  ;  51  W.  E.  356 ;  88  L.  T. 

369  ;  19  T.  L.  E.  254— C.  A. 


23.  Com2)any  out  of  Jtirisdiction — Sjtecial 
Mode  of  Service — Writ  containing  False  Address 
within  Jurisdiction — R.  S.  C.  (^lrela)id),  Ord.  9, 
rr.  5,  11  ;  Ord.  11,  r.  1.]— Where  there  is  a 
statutory  provision  as  to  service  of  process  on  a 
defendant,  by  which  service  ought  to  be  effected 
at  a  place  outside  the  jurisdiction,  service  on  an 
agent  within  the  jurisdiction  is  bad,  nor  can  an 
order  be  made  for  substituted  service. 

The  head  office  of  a  railway  company  is  the 
office  where  the  government  of  the  company  is 
carried  on  ;  if  such  office  is  in  England  an  Irish 
writ  against  the  company  cannot  be  validly 
served  on  the  person  in  charge  of  the  company's 
office  in  Dublin,  nor  can  an  order  be  made  for 
substituted  service  on  such  person. 

If  a  plaintiff,  knowing  a  defendant's  true 
address  to  be  outside  the  jurisdiction,  deliberately 
inserts  in  a  writ  a  false  address  within  the 
jurisdiction,  the  writ  may  be  set  aside  on  that 
ground, 

Cloket   v.   London  and   North   Western 
[Ey,  Co.,  [1905]  2  K.  B.  251.— K.  B,  D. 

24.  Ex  parte  Order  of  Court  of  Appeal  giving 
Leave  to  serve  Writ  out  of  Jurisdiction — Motion 
to  set  aside — Whe7-e  Ajjplication  to  be  viade.'\  — 
Where  the  Court  of  Appeal  makes  an  order 
ex  jjarte,  giving  the  plaintiff  leave  to  issue  and 
serve  a  writ  out  of  the  jurisdiction,  an  applica- 
tion to  set  aside  that  order  is  properly  made  to 
the  Divisional  Court, 

Johnston  v.  Stoddart,   [18991  2  I.  E.  233— 

[Q.B. 

25.  Summons  for  leave  to  enforce  Award — 
Arbitration  Act,  1889  (52  4'  53  Vict.  c.  49), 
ss.  1,  12.] — A  mercantile  contract  between  the 
appellants  and  the  respondents,  who  were  and 
are  foreigners  resident  out  of  the  jurisdiction, 
provided  for  the  reference  of  disputes  to  arbitra- 
tion. The  appellants,  alleging  that  a  dispute 
had  arisen,  appointed  an  arbitrator,  and  he  made 
an  award  against  the  respondents,  who  failed  to 
appoint  any  arbitrator,  in  their  absence. 

The  appellants,  thereupon,  took  out  a  summons 
for  leave  to  enforce  the  award. 

Held — that  it  could  not  be  served  out  of  the 
jurisdiction.  The  general  agreement  to  refer 
disputes  did  not  amount  to  a  submission  to  the 
jurisdiction  on  the  part  of  the  respondents  ;  and 
no  statutory  enactment  has  authorised  service  of 
such  process  outside  the  jurisdiction. 
Easch  &  Co.  V.  WULFERT,  [1904]  1  K.  B.  118  ; 

[73  L,  J.  K.  B.  20  ;  52  W.  E.  145  ;  89  L.  T. 
493  ;  20  T.  L.  E.  70— C.  A. 

26.  Writ  for  Service  out  of  Jurisdiction — Sub- 
stituted  Service  luithin  Jurisdiction — B.  S.  C, 
1883,  Ord.  10.] — Where  a  concurrent  writ  has 
been  issued  for  service  out  of  the  jurisdiction,  an 
order  for  substituted  service  to  several  addresses, 
some  within  and  some  without  the  jurisdiction, 
may  properly  be  made. 

Western  Suburban,  &c.,  Building  Society 
[v.  EUCKLIDGE,  [1905]  2  Ch.  472  ;  74  L.  J. 
Ch.  751  ;  54  W.  E.  62  ;  93  L.  T.  6G4— Eady,  J, 
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Service  out  of  Jurisdiction— ^W/^/ //»/«/. 
(i)  Necessary  or  Proper  Party. 

27.  Ciiu.se  of  Action  avlxtng  out  of  Jui-ixdiction 
— One  Defendant  Duly  Served  within  Jurisdic- 
tion— Foreigner  Co-defendant —  Concurrent  Writ 
— i^.  S.  C./lSSS,  Ord.  11,  r.  1  (g.)]— A  collision 
occurred  on  the  "  high  seas  "  between  a  British 
steamer  and  a  French  sailing  vessel  in  tow  of  a 
British  tug  :  the  steamship  owners  issued  a  writ 
against  the  owners  of  the  tug  and  of  the  sailing 
vessel :  and,  having  served  it  upon  the  tug 
owners,  obtained  leave  to  issue  a  concurrent 
writ,  and  serve  notice  thereof  upon  the  owners 
of  the  sailing  vessel  in  France. 

Held— that,  as  the  negligence  might  well  be 
(as  the  plaintiffs  alleged)  the  joint  negligence  of 
tug  and  tow,  the  owners  of  the  latter  were 
"proper"  parties;  the  test  is,  "supposing  both 
parties  had  been  within  the  jurisdiction,  would 
they  both  have  been  proper  parties  to  the 
action?  " 

Judgment  of  Lord  Esher  in  Mtttmey  v.  Ilaynes 
(1888)  21  Q.  B.  D.  at  p.  388  ;  .oT  L.  J.  Q.  B. 
521  ;  30  W.  R.  831  ;  :>'d  L.  T.  470)  cited  with 
approval. 

Cause  of  action  arising  out  of  the  Jurisdiction  : 

Held,  also,  that  this  fact  made  no  difference, 
one  defendant  having  been  already  served 
within  it. 

Decision  of  Barnes,  J.   (19  T.  L.  R.  421  ;  51 
W.  R.  271)  affirmed. 
'■The  Due  d'Aumale,"  [1903]  P.  IS  ;  72  L.  J. 

[P.    11  ;    51    W.  R.  332  ;    87  L.   T.   (J74  ;    19 
T.  L.  R.  87;  9  Asp.  M.  C.  359— C.  A. 

28.  Colonial  Company  —  Debenture-holders' 
Action— li.  S.  C,  Ord.  U,  r.l  (g).]— A  colonial 
company  that  has  borrowed  money  in  this 
country  on  debentures  issued  by  it  is  a  "  necessary 
or  proper  "  party  to  an  action  by  the  debenture- 
holders  for  the  protection  of  their  security. 

Decision  of  North,  J.,  reversed. 
Bawtkee   i:  Great   North-West  Central 
[Ry.  Co.,  (1898)  14  T.  L.  R.  448.~C.  A. 

29.  Discretion  of  Court— E.  S.  C,  Ord.  11, 
rr.  1  (g)  2.]^Tlie  Court  has  a  general  discretion 
as  to  service  out  of  the  jurisdiction  under  Ord.  1 1 , 
r.  1.  Although  under  Ord.  11,  r.  2,  the  Couit  is 
obliged  to  consider  specially  the  comparative 
cost  and  convenience,  while  giving  some  weight 
to  those  considerations,  it  will  consider  princi- 
pally whether  the  interests  of  justice  are  best 
served  by  trying  the  question  here  or  leaving  it 
to  a  foreign  tribunal. 

Lopez   r.  Chavarbi,   [1901]   W.  N.   115;   45 

[Sol.  J.  53G  ;  36  L.  J.  (N.c.)  278— 

Farwell,  J. 

80.  English  Debenture  Deed — Foreign  Assets — 
Jlcceicer — Party  out  of  Jurisdiction — If.  S.  C, 
1883,  Ord.  11,  r.  1  (g).]— The  plaintiffs  were  a 
Brazilian  firm,  currying  on  business  in  Bahia  ; 
one  of  the  members  of  the  firm  was  resident  for 
the    time    being   in    England,       Tlie    plaintiffs 


brought  an  action  to  enforce  an  alleged  prior 
equitable  charge  made  in  England,  on  property 
and  assets  in  Brazil.  The  defendants  were  (1)  a 
Dutch  corporation,  the  trustees  of  a  debenture 
deed,  having  no  place  of  business  or  assets  in 
England  ;  (2)  the  receivers  appointed  under  the 
debenture  deed  were  resident  in  England  ;  antl 
(3)  an  English  company  having  assets  and 
property  in  Brazil.  The  plaintiff's  moved  fur  the 
appointment  of  a  receiver  of  the  property  and 
assets  comprised  in  the  debenture  (ietd.  The 
Dutch  corporation  moved  to  set  aside  the  writ, 
to  which  they  had  appealed  under  protest.  It 
was  agreed  that  the  Dutch  corporat inn's  motion 
should  be  dealt  with  as  though  leave  had  been 
given  to  serve  the  notice  of  the  writ  abroad,  and 
the  application  was  to  discharge  the  order  giving 
leave. 

Held — that  the  case  fell  within  the  terms  of 
Ord.  11,  r.  1  (g),  as  the  defendants,  the  trustees, 
were  necessary  or  proper  parties  to  an  action 
properly  brought  against  other  persons  served 
within  the  jurisdiction ;  that  the  application 
ought  not  to  succeed,  as  to  allow  service  in 
accordance  with  the  rule  was  not  to  extend 
jurisdiction,  but  to  enable  the  old  jurisdiction  to 
be  exercised  in  a  case  where,  at  one  time,  it 
could  not  have  been  exercised  by  reason  of  de- 
fective rules  of  procedure  ;  and  that  the  plaintiffs 
were  entitled  to  the  appointment  of  a  receiver 
of  so  much  of  the  property  as  was  within  their 
contract. 
Duder  v.  Amsteedamsch  Trustees  Kantook, 

[1902]    2  Ch.  132;    71    L.    J.    Ch.    618;    50 
W.  R.  551 ;  87  L.  T.  22— Byrne,  J. 

31.  Ex  parte  Order  by  Court  of  Appeal — 
Application  to  Court  of  Jirst  instance  to  .tct  aside 
—It.  S.  C,  Ord.  11,  /'.  1  (g).]— The  Court  of 
Appeal  made  an  order  under  Ord.  11,  r.  1  (g), 
eje  parte  for  the  service  of  a  writ  on  certain 
defendants  in  Scotland.  They  applied  to  Keke- 
wich,  J.,  at  chambers  to  set  aside  the  order. 

Held — upon  the  authority  of  Honduras  Banl<- 
Ing  Co.  V.  Coinpagnie  Generate,  c^'c,  noted  in 
"  Annual  Practice,"  1904,  p.  100,  and  an  article 
in  the  "  Solicitors'  Journal,"  1896,  pp.  288,  289, 
that  the  judge  had  jurisdiction  to  set  aside  the 
order,  but  that,  upon  the  merits,  the  order  was 
rightly  made,  and  would  not  be  disturbed. 
Balfour  r.  Wylie,  [1904],  W.  N.  72;  116 
[L.  T.  Jo.  477  ;  39  L.  J.  (N.c.)  147.— 
Kekewich,  J. 

32.  Infringement  of  Patent — Party  icitkin 
Jurisdiction  supplied  by  Party  ont  of  Jurisdiction 
—11.  S.  C,  1883,  Ord.  11,  /•.  1  (g),(h),  /•.  2.]— In 
an  action  against  M.,  a  vendor  of  cycles  within 
the  jurisdiction,  and  L.  &  F.,  cycle  manufacturers 
in  England,  for  an  injunction  to  restrain  the 
defendants  from  infringing  in  Ireland  the  plain- 
tiffs' patent,  and  for  damages,  it  ajipeared  that 
L.  &  F.  supplictl  M.  with  cycles  having  the  article 
complained  of  as  an  infringement  attached.  The 
plaintiffs  alleged  that  these  cycles  were  sold  by 
M.  as  agent  for  L.  <k  F.,  while  L.  &  F.  alleged 
that  the  cycles  were  sold  by  them  to  JI.  for  re-sale 
by  him.  L.  &  F.  also  alleged  that  the  plaintiffs' 
invention  had  been  anticipated  and  wasnotnovel. 
'2—2 
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Service  out  of  Jurisdiction— Co?jf/«?/e<?. 

M.  had  been  duly  served  with  the  writ  within  the 

jurisdiction. 

Held— that  the  case  came  within  both  clause 
(j)  and  clause  (/t)  of  Ord.  11,  r.  1,  and  that  an 
order  giving  leave  to  issue  a  concuiTcnt  writ,  and 
to  serve  it  on  L.  &  F.  out  of  the  jurisdiction,  had 
been  rightly  made. 
JOYNT  r.  M'Crum,  (1899)  1  Ir.  K.  217— V.-C. 

33.  Insutftdent  Disclosure  of  Facts— Discretion 
of  Court— B.  S.  a,  Ord.  11,  r.  1  (g)].— This  was 
an  action  brought  against  four  persons  for  relief 
in  respect  of  a  breach  of  trust  in  improper 
investment  of  trust  funds.  The  first  three 
defendants  were  partners  in  a  firm  of  solicitors 
practising  in  Calcutta  ;  the  fourth  was  the  legal 
personal  representative  of  the  survivor  of  the 
two  trustees  who  were  alleged  to  be  responsible 
for  the  breach  of  trust.  "He  was  resident  in 
England,  and  had  been  duly  served.  An  order 
had  been  made  for  service  out  of  the  jurisdiction 
upon  the  first  three  defendants  upon  affidavits 
which  only  stated  that  the  money  was  in  their 
hands  when  invested  and  the  investment  was 
really  made  by  them.  The  three  defendants  now 
moved  to  discharge  the  order.  It  appeared  from 
the  evidence  on  this  motion  that  the  defendant's 
firm  had  only  acted  as  solicitors  for  the  trustees, 
the  business  having  been  brought  in  and  entirely 
conducted  by  a  deceased  member  of  the  firm. 

Held— that  the  order  for  service  must  be 
discharged  because  (1)  the  affidavits  on  which 
the  order  was  obtained  did  not  sufliciently  dis- 
close the  facts  ;  (2)  the  first  three  defendants 
were  not  necessary  or  proper  parties  to  the 
action  ;  (3)  the  case  was  not  one  in  which  the 
court  ought  in  the  exercise  of  its  discretion  to 
order  the  case  to  be  tried  in  England. 
Plaskitt  i:  Eddis,  (1898)  79  L.  T.  136.— 
[North,  J. 

III.  SUMMARY  JUDGMENT  ON  SPECIALLY 
INDORSED  WRIT. 

84.  Counterclaim  or  Defence. — In  an  action  by 
a  company,  carrying  on  business  in  Scotland,  for 
the  price  of  goods  delivered,  the  defendant 
alleged  that  under  the  contract  the  goods  ought 
to  have  been  packed  by  the  plaintiff  for  sending 
abroad,  and  this  not  having  been  done  that  he 
was  entitled  to  deduct  from  the  amount  claimed 
in  the  action  the  sum  he  had  spent  in  properly 
packing  them. 

Held — that  the  plaintiff  was  not  entitled  to 
summary  judgment,  and  that  the  defendant 
should  have  leave  to  defend. 

Decision  of  Day,  J.,  reversed. 
United  Gutta-Percha.   Co.,  Ld.    r.  Welch 
[&  Co.,  (1898),  14  T.  L.  R.  154— C.  A. 

35.  Action  on  Foreign  Judgment — Sulstantial 
Question  for  2rial—R.  S.  C,  Orrf,  14.]— Leave 
should  not  be  given  to  sign  judgment  under 
Ord.  14  unless  it  is  clear  that  there  is  no  real 
substantial  question  to  be  tried.     Therefore  when, 


in  an  action  on  a  foreign  judgment,  the  defen- 
dant made  an  affidavit  that  the  judgment  had 
been  obtained  by  fraud  : — 

Held  (reversing  the   judgment  of  the  court 
below)— that  the  plaintiff  should  not  be  allowed 
to  sign  judgment  under  Ord.  14. 
CODD  i:  Delap,  (1905)  92  L.  T.  510.— H.  L.  (E.). 

36.  Bond  conditioned  on  One  Event — Liqui- 
dated Damages  —  Penalty  —  Judgment  under 
Ord.  14,  r.  1—8  &  9  Will.  3,  c.  11,  *.  8.]— To 
enable  the  defendant  to  get  out  of  prison,  where 
he  was  committed  for  disobeying  an  injunction, 
he  executed  a  bond  in  favour  of  the  plaintiff  for 
£100,  whose  object  was  to  secure  obedience  to 
the  injunction.  If  he  obeyed  the  injunction,  he 
would  not  be  called  upon  to  pay  ;  but  if  he  dis- 
obeyed it,  he  was  to  be  liable  under  the  bond. 
He  disobeyed  it. 

Held — that  the  payment  was  conditioned  on 
one  event.  The  payment  was  therefore  in  the 
nature  of  liquidated  damages  and  not  in  the 
nature  of  a  penalty.  The  procedure  of  Ord.  14, 
r.  1,  was  applicable  to  the  recovery  of  the  £100. 
Strickland  r.  Williams,  [1899]  1  Q.  B.  382  ; 

[68  L.  J.  Q.  B.  241  ;  80  L.  T.  4  ;  15  T.  L.  R. 
131— C.  A. 

37.  Co-defendants — Claim  against  Defendants 
Alternatively — Judgment  against  One — Election 
—B.  <S'.  C,  Ord.  14,  r.  5.]— The  last  words  of 
r.  5  of  Ord.  14  (_senihle,  also,  of  r.  4  of  Ord.  13) 
apply  only  to  cases  of  joint  liability,  and  not  to 
cases  of  alternative  liability. 

Therefore,  if  a  claim  be  made  against  two 
persons  as  liable  in  the  alternative  {e.g.,  principal 
and  agent),  the  plaintiff,  by  signing  judgment 
against  one,  loses  his  right  to  recover  against  the 
other.  Where,  however,  the  claim  is  both  joint 
and  in  the  alternative,  the  plaintiff,  after  signing 
judgment  against  one,  may  still  recover  against 
the  other  by  establishing  joint  liability. 

Decision  of   C.  A.  ([1903]    1  K.  B.  64  ;    72 
L.  J.  K.  B.  66  ;  61  W.  R.  290  ;  87  L.  T.  635  ; 
19  T.  L.  R.  43)  affirmed. 
Morel   Bros.  r.   Earl  of  Westmoreland, 

[1904]   A.   C.  11  ;    73  L.  J.  K.    B.     93  ;    52 

W.  R.  353 ;  89  L.  T.  712  ;  20  T.  L.  R.  38— 
H.  L.  (E.). 

88.  Costs  of  Application  under  Ord.  14 — 
Action  Remitted  to  County  Court — Order  made 
for  '■'Costs  in  Cause" — Jurisdiction —  Coxcnty 
Courts  Act,  1888  (51  &  52  Vict.  c.  43),  ss.  65  and 
U&—R.  S.  C,  Ord.  14,  r.  9.]— Upon  an  applica- 
tion for  judgment  under  Ord.  14,  in  an  action  of 
contract  to  recover  £22,  the  defendant  obtained 
leave  to  defend.  Upon  a  subsequent  application 
by  the  plaintiff  at  chambers,  it  was  ordered  that 
the  action  should  be  remitted  to  the  county  court, 
and  that  the  costs  of  the  application  under  Ord.  14 
should  be  "costs  in  the  cause." 

Held — that  there  was  no  jurisdiction  to  make 
the  order  as  to  costs. 
Dunn  r.  Appleton,  [1898]  1  Q.  B.  564  ;  67 

[L.  J.  Q.  B.  428  ;  78  L.  T.  246 ;  14  T.  L.  R. 
264— C.  A. 
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Summary  Judgment  on  Specially  Indorsed  Writ 
—  Continued. 

39.  Joint  Debtors— Effect  of  Summarij  Judg- 
went—Judf/menf  under  Ord.  14  against  One  of 
Several  Joint  Debtors — Xo  Bar  to  further  Pro- 
ceedings against  other  Defendants— If .  ,S.  C, 
Ord.  14,  r.  5.] — A  plaintiff  issued  a  summons  for 
judgment  under  Old.  14  against  three  defendants 
alleged  to  be  jointly  liable  to  him.  Two  of  them 
obtained  leave  to  defend  ;  but  the  third  did  not 
appear  on  the  summons  and  the  plaintiff  obtained 
leave  to,  and  did,  sign  judgment,  against  him. 

Held— that  the  plaintiff  had  not  thereby  lost  ; 
his  right  to  continue  the  action  against  the  other  j 
two  defendants. 

Dictum  of  Lord  Davey  in  Morel  Bros.  v. ! 
Westmoreland,  ([1904]  A.  C.  11  ;  73  L.  J.  K.  B. 
•t.3  ;  2  VV.  R.  353  ;  89  L.  T.  712— H.  L.,  No.  37,  I 
supra")  followed.  [ 

Walton  &;  Co.  r.  Topakyan  and  Others,  [ 
[(190.-))  53  W.  R.  657— C.  A.  ! 

40.  Leave  to  Defend — ^^  Security  to  the  Satis- 
faction of  the  Master'" — Sufficiency  of  Security 
Appeal.] — In  proceedings  under  Ord.  14,  r.  6, 
where  a  defendant  has  been  granted  leave  to 
defend  upon  the  terms  of  giving  security  to  the 
satisfaction  of  the  master,  the  decision  of  the  latter 
as  to  the  sufficiency  of  the  security  given  cannot 
be  questioned  on  appeal. 

HOARE  &   Co.    V.    ilORSHEAD,   (1903)   52   W.    R. 

[87  ;  89  L.  T.  125  ;  19  T.  L.  R.  632— C.  A. 

41.  I^ave  to  Sign  JudgmoU — Leave  to  Defend 
—Merits  of  Case—B.  S.  C,  Ord.  14.]— Unless 
the  Court  is  satisfied  that  the  defendant  has  no  | 
defence,  the  plaintiff  is  not  entitled  to  judgment 
under  Ord.  14.  The  merits  of  the  case  are  not 
to  be  gone  into  upon  an  application  under  this 
order,  and  a  defence  is  not  to  be  shut  out  where 
on  the  disclosed  facts  a  triable  issue  arises. 
Jacobs  r.  Booth's  Distillery  Co.,  (1901)  50 

[W.  R.  49  ;  85  L.  T.  262— H.  L.  (E.). 

42.  Money-lender's  Action — Excessive  Bonus — 
/farxh  and  Unconscionable  Transaction — Ord.li 
—  Money-lenders  Art,  1900  (63  &  64  Vict.  c.  61), 
s.  1.] — The  plaintiff,  who  was  a  money-lender, 
lent  to  the  defendant  at  various  times  sums  of 
money  amounting  in  all  to  £940,  which,  with  a 
cash  bonus  of  £100  agreed  to  be  paid  to  the 
plaintiff,  made  a  debt  of  £1,040.  Upon  each 
advance  the  defendant  gave  to  the  plaintiff  a 
bonus  in  the  shape  of  shares  in  a  company.  In 
this  way  the  plaintiff  received  from  the  defendant 
shares  to  the  value  of  £1,800,  and  he  also  held 
an  undertaking  to  deliver  a  number  of  other 
shares.  The  defendant  brought  an  action  in  the 
Chancery  Divisiim  to  liave  these  transactions  re- 
opened, and  the  plaintiff  sued  in  the  King's 
Bench  Division  to  recover  tlie  £1,040.  Upon  an 
application  in  this  latter  action  for  judgment 
under  Ord.  14,  the  defendant  alleged  that  the 
transactions  were  harsh  and  unconscionable,  and 
that  he  was  entitled  to  relief  under  the  Muney- 
lenders  Act,  1900.  The  Master  and  judge  gave 
the  defendant  leave  to  defend  upon  bringing 
£1,040  into  Court. 


Held — that  the  case  was  not  one  for  Ord.  14, 
and  that  the  defendant  must  have  unconditional 
leave  to  defend. 

Dott  r.  BONNARD,  (1905)  21  T.L.R.  166— C.  A. 
And    .'tee    under    Money    and   Money- 

:  LENDERS. 

■  43.  Unconditional  Leave  to  Defend — Calls  on 
Shares  resisted  on  the  Ground  of  Deception  in 
Prospectus— B.  S.  C,  Ord.  14.]— Where  there  is 
any  question  that  should  be  submitted  to  a  jury 
the  defendant  should  have  unconditional  leave  to 
defend. 

Decision  of  Day,  J.,  at  chambers,  reversed. 
Truffault    Cycle    and    Tube    Manufac- 
fTURiNG  Co.,   Ld.  v.  Saunders,   (1898)  14 
T.  L.  R.  40— C.  A. 
IV.  PAETIES. 

(a)  Attorney-General. 

44.  Alleged  Public  Wrong— Bight  of  Indi- 
viduals to  Sue  ivithout  Attorney- General.'] — 
Plaintiffs  claimed,  on  behalf  of  themselves  and 
other  the  burgesses  of  the  borough  of  Hythe,  an 
injunction  to  restrain  the  borough  council  from 
consenting  to  a  Bill  for  the  construction  of. 
certain  tramways  within  the  borough  otherwise 
than  in  accordance  with  a  certain  resolution 
passed  and  confirmed  by  the  council  on  August  oth 

i  and  August  9th,  1905. 

I  The  preliminary  objection  was  taken  by  the 
I  defendant  council  that,  this  action  involving  a 
public  and  not  a  private  inquiry,  the  Attorney- 
General  should  be  a  party  to  it. 

Held,  following  the  decision  in  Evan  v. 
Corporation  of  Avon,  (1860)  29  Beav.  144— that 
the  objection  was  well  founded,  and  that  the 
action  was  not  properly  constituted. 
Watson  v.  Hythe  Borough  Council,  (1906) 
[70  J.  P.  153 ;  22  T.  L.  R.  245  ;  4  L.  G.  R.  340 
— Warrington,  J. 

45.  When  Entitled  to  Maintain  an  Action.]— 
The  Attorney-General  sues  to  protect  the  rights 
of  the  whole  public,  not  those  of  a  small  ))ortion, 
especially  when  that  portion  can  themselves 
maintain  an  action. 

Therefore,  where  the  Attorney-General  and  a 
district  council  brought  an  action  to  defend 
certain  rights,  and  it  was  eventually  found  that 
such  rights  were  parochial  and  vested  in  the 
l)arish  council  : — 

Held  —  that   the   fact    that    the    Attorney- 
General    was   a    party    did    not   get    over    the 
difficulty  caused  by  the   absence   of  the  parish 
council. 
Attorney -General  and  Spalding  Rural 

[District  Council  r.  Garner,  [1907]2  K.  B. 

480  ;  76  L.  J.  K.  B.  965  ;  71J.  V.  357  ;  97  L.  T. 

486  ;  23  T.  L.    R.    563  ;    5    L.    G.    K.  944  — 
Ciiannel),  J. 

(b)  Compromise. 

46.  Co-jilaintifl'.i — One  Com/irouii.sii/g  Action 
—Defendants  applying  to  Strike  out  yame—Dis- 
cretion  of  Court.]  -One  oi^c\cr^\  plaintiffs  is  not 
entitled  as  of  right  to  have  his  name  struck  out 
if  he  compromises  the  action. 
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Va.rti6a-rontvived  2  Q.  B.  321  ;  65  L.  J.  Q.  B.  18  ;  43  W.  R.  691  ;  73 

Parties     Continvea  ^^^  ^^     ^^  ^  ^  ^  ^^^  .  ^  ^^p_  ^^  ^  3^  .  ^^ 

In  an  action  by  three  plaintiffs  against  three         575_c.  a.)  distinguished, 
defendants  two  of  the  latter  applied  to  strike  out  ^  "  „n  nnAm  t  r-v,  nn 

the  name  of  one  of  the  plaintiffs,  with  her  con-  McCheane  r^  Gyles  (No.  2),  [1902]  1  Ch.  911  ; 
sent,  on  the  ground  that  a  compromise  had  been  [71  L.  J.  Ch.  446  ;  50  W.  K  d87  ;  8b  L.  1. 
arrived  at  between  them.     The  other  plaintiffs  217— ±!uckley,  J. 

opposed  the  application. 

H..B-that  ...e  Couv.  wo.lc,  .efuse  to  .a.e    ^,;f^j^ ^iS:^ ^^^^^^'^^-^f^^ 
any  01  del.  \  Surrivhiff  I'rustee.]  —  An  action   for  breach   of 

In  re  Mathews,  Gates  v.  Mooney,    [1905] '^^.^^j.^,  ^,,^j.  ^^j-^^^gl-i^  j^gj^iu^t  the  executors  of  one  of 

two    deceased    trustees,    without    making    the 


[2  Ch.  460  ;  74  L.  J.  Ch.  656  ;  54  W.  K. 

93  L.  T.  158— Eady,  J. 

47.  Power  of  Court  to  hind  Absent  Persons 


■epresentatives  of  his  co-trustee  (who  had  sur- 
vived him)  parties. 

Held — that  the    action    was    not    properly 
R.  S.  a,  Ord.  16,  r.  9a.]— In  an  action  brought  ;  constituted  ;  and  that  either  the  representatives 
on  behalf  of  the  holders  of  bearer  bonds  of  a  \  ^^^  ^jje  surviving  trustee,    or    new   trustees   (if 
company  against  the  company  and  the  trustees  |  apiiointed)  must  be  added  as  defendants, 
for  the  bondholders,  the  Court  in  1894  sanctioned  '    ^ ' 


In  ke  Jordan,  Hayward  r.  Hamilton,  [1904] 

[1  Ch.  260  ;  73  L.  J.  Ch.  128  :  52  W.  R.  150  ; 

90  L.  T.  223— Byrne,  J. 

50.  Conspiraeij  —  Defendants  joining  Con- 
Sjnrarii  (it  different  Dates — Damages — It.  S.  C. 
(^Ireland),  Ord.  16,  /•;•.  4,  5  ;  Ord.  18,  r.  1.]— An 
action  may  be  jiroperly  brought  against  a  number 
of  defendants  jointly  for  an  illegal  conspiracy 
although  they  joined  the  conspiracy  at  different 
dates  ;  there  is  in  substance  only  one  cause  of 
action. 

In  such  a  case  the  jury  may  assess  the  dam- 
ages against  each  defendant  separately,  taking 
into  account  the  date  at  which  he  joined  the 
conspiracy ;  and,  senible,  a  defendant  is  not 
liable  for  such  damages  as  resulted  from  the 
conspiracy  before  he  joined  it. 
O'Keefe  c.  Walsh  and  Others,  [1903]  2  Ir.  R. 
[681— C.  A. 

51.  County  Couneil  and  Water  Company — 
XegVujent     E.rca  ration  — Separate     Causes    of 

of  trust,  and"  were  under  a  joint  and  several  I  Action — P.  S.  C,  1883,  Ord.  16,  rr.  4,  5,  7.] 
liability  in  respect  of  it.  The  cestui  que  trust  !  — The  plaintiffs  claimed  damages  by  reason 
sued  only  one  of  the  trustees.  The  other  trustee  {  of  the  defendants  having  negligently  exca- 
was  dead,  and  his  legal  personal  representative,  i  vated  the  subsoil  of  the  street  adjoining  the 
Mrs.  C,  was  in  Ireland.  The  trustee  who  was  i  plaintiff's  premises,  and  so  taken  away  the 
sued  asked  that  Mrs.  C.  should  be  added  as  a  I  supjiort  thereof,  thereby  causing  a  part  of  the 
defendant  to  the  action.  The  cestui  que  trust  \  premises  to  subside.  The  defendants,  in  their 
opposed,  and  said  that  he  would  not  himself  add  j  statement  of  defence,  denied  that  the  injuries 
her  as  a  defendant.  \  complained  of  were   caused  by  their  acts,  and 

HELD-that  Mrs.  C.  was  not  a  party  "  who  i^ll^ged  that  the  injuries  were  caused  by  the 
ought  to  have  been  joined  or  whose  presence  I  negligence  of  a  water  company  m  having  heir 
before  the  Court  may  be  necessary  in  order  to  water  mam  msufhciently  stopped.  The  plam- 
enable  the  Court  effectually  and  completely  to  1  ^iffs  thereupon  appbed  to  add  the  water  company 
adjudicate  upon  and   settle    all   tlie    questions 


a  compromise  scheme,  and  ordered  that  the 
scheme  should  be  binding  on  bondholders  not 
parties  to  the  proceedings. 

Held — that  the  Court  had  now  jurisdiction 
to  order  bondholders,  whose  names  were  un- 
known, to  come  in  within  six  months  or  be 
excluded  from  the  Ijenefit  of  the  scheme. 

Decision   of   C.   A.   (suh  mm.   Collinghani  v. 
Slojjer,  [1901]  1  Ch.  769  ;  70  L.  J.  Ch.  361  ;  84 
L.  T.  289  ;  49  W.  R.  404)  reversed. 
Saragossa  and  Mediterranean  Ry.  Co.  r. 

[COLLINGHAM  AND  OTHERS,  [1904]  A.  C.  159  ; 

73  L.  J.  Ch.  568  ;  52  W.  R.  609  :  90  L.  T.  212  ; 

20  T.  L.  R.  354— H.  L.  (E.). 

(c)  Joinder  of  Defendants. 

48.  Adding  Defendant  ^  Breach  of  Trust- 
Trustees  Jointly  and  Severally  Liable — Action 
hrouglit  against  One  'Trustee  only — Right  of 
Defendant  to  join  Co-Trustee— R.  S.  C,  1883, 
Ord.  16,  r.  11.] — Two  trustees  committed  a  breach 


ivolved  in  the  cause  or  matter"  within  Ord.  16, 
r.  11,  and  the  defendant  was  not  entitled  to  have 
Mrs.  C.  joined  as  a  co-defendant  ;  that,  moreover, 
if  Mrs.  0.  was  joined  as  a  defendant,  and  the 
plaintiff  did  not  make  any  allegation  against  her, 
she  might  ask  to  be  dismissed  the  action  ;  and 
that  on  the  gi'ound  that  the  action  was  ready  to 
be  set  down  for  trial  the  order  asked  for  should 
be  refused. 

Dix  \.  Great  Western  Ry.  Co.  ((1886)  55 
L.  J.  Ch.  797  ;  34  W.  R.  712  ;  54  L.  T.  830) 
and  Montgomery  v.  Foy,  Morgan  S,'  Co.  (  [1895] 


as  defendants  in  the  action. 

Held — that  the  causes  of  action  against  the 
defendants  and   the  water  company  were  sepa- 
rate and  distinct,  and  that  therefore  the  water 
company  could  not  be  added  as  defendants. 
Thompson  r.  London  County  Council,  [1899] 

[1  Q.  B.  840  ;  68  L.  J.  Q.  B.  625  ;  47  W.  R. 
433  ;  80  L.  T.  512— C.  A. 

52.  Similar  Slanders — Conspiracy — Indepen- 
dent Causes  of  Action— R.  S.  C,  Ord.  16,  r.  4  ; 
Ord.  18,  r.  1.]— The  plaintiff,  who  was  employed 
by  one  of  the  defendants  to  act  in  a  play  at  a 
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Parties— Continued. 

theatre  of  which  the  other  defendant  was  the 
lessee,  sued  the  defendants  in  the  same  action 
for  a  similar  slander  spoken  by  each  defendant  at 
difiEerent  times,  but  arising  out  of  the  same 
matter,  and  also  for  conspiracy  wrongfully  to 
dismiss  him  from  his  employment. 

Held  —  that  the  claims  against  the  two 
defendants  could  not  be  joined  in  one  action, 
because  the  slanders  were  quite  independent 
slanders  and  were  spoken  at  different  times,  and 
the  claim  for  conspiracy  had  nothing  to  do  with 
the  slanders  which  were  quite  independent. 


Pope   r.  Hawteey  and  Another,  (1901)  85 
[L.  T.  263  ;  17  T.  L.  R.  717— C.  A. 

(d)  Joinder  of  Plaintiffs. 

53.  Epfuml  tojoin  as  Plaintiff— Joint  Promisee 
—Joined  as  Defendant— R.  S.  C,  Ord.  16,  rr.  2, 
11.] — A  joint  promisee,  to  whom  an  indeninity 
against  costs  had  been  offered,  refused  to  join  as 
plaintiff  in  an  action  brought  by  his  co-promisee 
to  enforce  their  joint  rights. 

Held— that  he  might  be  joined  as  a  defen- 
dant. 

CULLEN  V.   Knowles,  [1898]  2  Q.  B.  380 ;  67 
[L.  J.  Q.  B.  821— Bigham,  J. 

54.  ^^Same  Transaction" — Sejyarate  Causes  of 
Action— R.  S.  a,  Ord.  16,  r.  1.]— In  an  action 
against  the  directors  of  a  limited  company  and 
the  company,  the  plaintiff  claimed  damages 
against  the  directors  for  fraudulently  inducing 
him  to  buy  shares  in  the  company  and  in  his  i 
particulars  of  their  alleged  fraud  he  stated  that  I 
they  had  wrongfully  declared  and  paid  an  in- 
terim dividend  which  was  not  paid  out  of  the 
profits  of  the  company.  He  also  claimed  on 
behalf  of  himself  and  the  other  shareholders  of 
the  company  a  declaration  that  such  declaration 
of  the  interim  dividend  was  ultra  vires  and 
illegal,  and  judgment  against  the  directors  for 
repayment  of  such  moneys  to  the  company. 

Held— that  these  two  causes  of  action  did  not 
arise  "out  of  the  same  transaction  or  series  of 
transactions"  within  the  meaning  of  Ord.  16, 
r.  1  ;  and  that  therefore  they  could  not  be  joined 
in  one  action. 

Stroud  v.  Lawson,  [1898]  2  Q.  B.  44  ;  67  L.  J. 
rCQ.  B.)  718  ;  78  L.  T.  729  ;  14  T.  L.  R.  421  ; 
•-  46  W.  R.  626— C.  A. 

55.  ''Same  Transaction"— Common  Cause  of 
Action— R.  S.  a,  Ord.  16,  ?•.  1.]— The  expression 
"the  same  transaction"  in  R.  S.  C,  Ord.  16,  r.  1, 
does  not  necessarily  imply  a  transaction  taking 
place  between  two  parties  ;  and  where  different 
persons  have  causes  of  action  arising  out  of  the 
same  transaction  against  the  same  defendants, 
they  may  be  joined  as  co-plaintiffs. 
Drincqbieb  v.  Wood,   [1899]   1  Ch.  393  ;  68 

[L,  J.  Ch.  181  ;  47  W.  R.  252  ;  79  L.  T.  548  ; 
15  T.  L.  R.  18  ;  6  Manson,  76— Byrne,  J. 

66.  Same  Transaction  —  Common  Question 
of  Fact  or  Laiv—R.  S.  C,  Ord.  16,  r.  1.]— 
R.   S.   C,   Ord.   16,   r.   1,   in   its    present  form 


is  not  intended  to  allow  any  number  of  different 
plaintiffs  to  join  in  one  action  any  number  of 
separate  and  different  causes  of  action,  but  it  is 
intended  merely  to  effect  a  modification  of  the 
old  rule,  by  which  a  limited  liberty  of  joining 
plaintiffs  with  separate  causes  of  action  should 
be  conferred.     By  the  limitation  it  is  necessary 
that  the  right  to  relief  alleged  to  exist  in  each 
plaintiff  should  be  in  respect  of  or  arise  out  of 
I  the  same  transaction,  and  also  that  there  should 
be  a  common  question  of  fact  or  law  in  order 
that  the  case  may  be  within  the  rule.    Where 
the   action   arose  out  of  the  publication  by  the 
defendants  of  a  series  of  books  bearing  the  title 
"The  Oxford  and  Cambridge  Publications,"  or 
"The    Oxford    and    Cambridge    Edition,"    and 
otherwise  bearing   the  name    of   "  Oxford  and 
Cambridge,"  and  the  user  of  those  titles  in  such 
a  manner  as  to  induce  belief  that  the  books  or 
publications  of  the  defendants  were  publications 
of  the  Universities  of  Oxford  and  Cambridge,  or 
emanated  from  the  presses  of  those  universities  : — 
Held — that  the  action  arose  out  of  one  tran- 
saction, or  series  of  transactions,  and  that  there 
was  a  common  question  of  law  or  fact,  and  that 
the  plaintiffs  were  entitled  to  join  in  one  action, 

Stroud  V.  Laicwn  ([1898]  2  Q.  B.  44  ;  67  L.  J 
Q.  B.  718  ;  46  W.  R.  626  ;  78  L.  T.  729— C.  A., 
No.  54,  supra)  followed. 
Oxford  and  Cambridge  (Universities  of) 

[v.  George  Gill  &  Sons,  [1899]  1  Ch.  55 ; 

68  L.  J.  Ch.  34  ;  47  W.  R.  248  ;  79  L.  T.  338  ; 
15  T.  L.  R.  21— Stirling,  J. 


57.  Trade  Union  — Watching  or  Besetting- 
Interlocutory  Injunction — Conspiracy  and  Pro- 
tection of  Property  Act,  1875  (38  &  39  Vict. 
c.  86),  s.  7 — Joinder  of  Parties— Joint  Cause 
of  Action— R.  S.  C,  1883,  Ord.  16,  r.  1.]— 
The  eight  defendants,  who  were  officials  of 
various  trade  unions,  met  men  who  had  been 
brought  over  by  the  plaintiffs  under  contracts 
from  Ireland  to  replace  workmen  on  strike,  at 
the  railway  station  of  their  destination,  and 
persuaded  many  of  them  to  leave  the  place  or  to 
refuse  to  work  for  the  plaintiffs.  The  seven 
plaintiffs  were  several  master  builders  and 
members  of  a  master  builders'  association. 

Held— (1)  that  the  action  was  properly  con- 
stituted, since  the  seven  plaintiffs  were  suing 
the  eight  defendants  on  one  and  the  same  series 
of  transactions,  and  there  was  a  common  question 
of  fact,  as  well  as  law,  to  determine  a  question  of 
combination  ;  (2)  that  the  acts  complained  of  in 
two  out  of  the  eight  cases  were  a  "  watching  or 
besetting"  within  the  meaning  of  sect.  7  of  the 
Conspiracy  and  Protection  of  Property  Act,  1875  ; 
aTul  an  injunction  was  granted  in  those  two  cases 
accordingly. 

Sadler  r.  Great  Western  Ry.  Co.  ([1896)  A.  C. 
450  ;  65  L.  J.  Ch.  462  ;  45  W.  R.  61  ;  74  L.  T. 
561— H.  L.  (E.))  distinguished. 

Charnock  v.  Court  ([1899]  2  Ch.  35  ;  68  L.  J. 
Ch.  5.50  ;  63  J.  P.  456  ;  47  W.  R.  633  ;  80  L.  T. 
504)  followed.    See  Torts,  No.  01. 

Stroud   V.   Lawson  ([1898]    2   Q.   B.   44  ;  67 
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Parties —  Continued. 

L.  J.  Q.  B.  718;  46  W.  R.  626;  78  L.  T.  729, 

C.  A.,  No.  54,  siipra)  applied, 

WALTERS  V.   Geeen,   [1899]     2    Ch.  696 ;    68 

[L.  J.  Ch.  730  ;  63  J.  P.  742 ;  48  W.  R.  23  ;  81 

L,  T.  151  ;  15  T.  L.  R.  582— Stirling,  J. 

(e)  Married  Woman. 

68.  Receiver— Costs  "  Payable  out  of  Mar  vied 
Woma7i's  Separate  Estate,  but  not  otherwise''— 
Equitable  Execution  —  Judicature  Act,  1873 
(36  &  37  Vict.  c.  66),  s.  25,  sub-s.  8.]— A  married 
woman,  in  an  action  unsuccessfully  brought  by 
her,  was  condemned  in  costs  to  be  taxed  and  paid 
to  the  defendants  "  out  of  the  plaintiff's  separate 
estate,  but  not  otherwise."  The  only  separate 
estate  to  which  the  plaintiff  was  entitled  was  a 
reversionary  share  in  some  property  left  to  her 
by  her  sister's  will.  The  share  having  come  into 
possession,  Kekewich,  J.,  on  the  application  of 
the  defendants,  and  before  the  certificate  of  the 
defendants'  costs  had  been  issued,  appointed  a 
receiver  of  the  plaintiff's  share. 

Held— that  apart  from  the  Judicature  Act, 
1873,  s.  25,  there  was  jurisdiction  in  the  Court 
to  appoint  a  receiver  of  the  married  woman's 
separate  estate  for  the  protection  of  the  fund  out 
of  which  the  costs  were  directed  to  be  paid. 

Kearns  v.  Leaf  {{liW),  1   H.  k  M.  681  ;  12 
W.  R.  462  ;  10  L.  T.  185)  followed. 
Cttmmins  r.  Perkins,  [1899]    1  Ch.    16 ;    68 

[L.  J.  Ch.  57  ;  47  W.  R.  214 ;  79  L.  T.  456  ; 

'-  15  T.  L.  R.  76— C.  A. 

(f)  Pauper. 

69.  Appeal — Bespondent  to — Opinion  of  Coun- 
sel—U.  S.  C,  Ord.  16,  r?-.23,  24.]— A  respondent 
to  an  appeal  need  not  produce  an  opinion  of 
counsel  in  order  to  obtain  leave  to  appear  in 
forma  pauperis:  an  affidavit  of  poverty  is 
sufficient. 

Handford  r.  Geo.  Clarke,  Ld.,  [1907]  1 
[K.  B.  181  ;  76  L.  J.  K.  B.  76  ;  96  L.  T.  175— 
^  C.  A. 

60.  Assignment  of  Solicitor — Official  Solicitor 
—R.  S.  C,  Ovd.  16,  r.  26.]— Though  a  judge  has 
jurisdiction,  under  Ord.  16,  r.  26,  to  order  the 
official  solicitor  to  take  up  the  case  of  a  pauper 
plaintiff  or  defendant,  he  ought  not  to  do  so 
except  under  very  special  circumstances,  and 
when  a  pauper  applies  for  leave  to  sue  or  defend 
an  action  in  fovma  j)au.peris,  he  should  put 
forward  the  name  of  some  solicitor  other  than 
the  official  solicitor,  whom  he  suggests  as  a 
proper  person  to  be  appointed  ;  and  then  the 
judge  or  master  will  have  to  consider  whether 
the  person  so  suggested  shall  be  assigned  to  act 
as  solicitor  for  the  pauper. 

MouTRiE  r.  Mitchell,  [1901]  1  Q.  B.  596  ;  70 

[L.  J.  K.  B.  401  ;  49  W.  R.  274  ;  84  L.  T.  187  ; 

17  T.  L.  R.  258— C.  A. 

(g)  Eepresentation. 

61.  Bankruptcy  of  Plaintiff — Plaintiff  suing 
for  Himself  and  other  Creditors — Application  to 


Dismiss  Action— "  Representative  Capacity  — 
R.  S.  C,  Ord.  17,  r.  1.]— A  plaintiff  on  behalf  of 
himself  and  all  other  creditors  of  B.  brought  an 
action  against  B.  and  B.'s  wife  for  an  order 
setting  aside  a  settlement  of  property  made  by 
B.  in  favour  of  his  wife.  Upon  the  plaintiff 
being  adjudicated  bankrupt : 

Held— that  the  action  must  be  dismissed 
unless  the  official  receiver  intervened  within  a 
specified  time.  The  plaintiff  ceased  to  be  a 
creditor  when  his  assets  vested  by  operation  of 
law  in  his  trustee,  and  could  therefore  no  longer 
sue  as  a  creditor,  nor  was  he  trustee  of  the  right 
of  action. 

Held,  further,  that  the  fact  that  an  in- 
junction had  been  granted  and  a  receiver  ap- 
pointed in  the  action  made  no  difference. 

Wolff  r.  Van  BOOLEN,  [1906], 94  L.  T.  602— 
[Kekewich,  J, 

62.  Guardian  ad  litem — Practice — Appear- 
ance in  Pei-son.] — A  guardian  of  infants  ad  litem 
cannot  appear  in  person  on  behalf  of  the  infants. 

In  re  Berrt,  [1903]  W.  N.  125— Kekewich,  J. 

63.  Persons  having  same  Interest  in  Cause  or 
Matter  —  Marhet  Rights  —  Attorney- General — 
R.  S.  C,  1883,  Ord.  16,  rr.  1,  9.]  —  The 
original  right  to  Covent  Garden  Market  was 
conferred  by  letters  patent  to  the  Earl  of 
Bedford  a  great  many  years  ago,  and  was  the 
subject  of  the  Covent  Garden  Improvement  Act, 
1828,  which  recognised  and  specified  various 
classes  of  permanent  stands  of  the  market  under 
the  different  heads  of  "  Casual  Cart  Stands," 
"Yearly  Cart  Stands,"  and  "Yearly  Pitching 
Stands,"  and  by  its  enactments  conferred  on 
"  the  growers  of  fruit,  flowers,  vegetables,  roots, 
and  herbs  "  rights  of  priority  in  the  occupation 
of  the  stands  for  the  purposes  of  their  business 
and  at  certain  rates  scheduled  in  the  Act.  The 
plaintiffs  alleged  that  the  defendant,  the  present 
Duke  of  Bedford,  refused  to  give  the  plaintiffs 
and  other  "  growers  "  the  privileges  of  the  occu- 
pation of  the  various  classes  of  stands  to  which 
they  had  right  under  the  statute,  and  that  when 
they  got  such  occupation  the  rates  charged 
exceeded  those  allowed  by  the  statute.  The 
plaintiffs  claimed  a  declaration  as  to  the  true 
construction  of  the  statute,  an  injunction  to 
restrain  the  infringement  of  their  alleged  statu- 
tory rights,  and  an  account  of  overcharges.  The 
Duke  applied  to  set  aside  the  writ. 

Held — that  the  plaintiffs  had  all  "  the  same 
interest "  in  the  cause  or  matter  or  in  each  of 
the  different  matters  which  were  the  subject  of 
the  action  within  Ord.  16,  r.  9,  and  that  that 
rule  is  not  restricted  to  persons  having  or  claim- 
ing some  beneficial  proprietary  right,  and  that 
the  Attorney-General  need  not  be  made  a  party 
to  the  proceedings. 

Temperton  v.  Russell  ([1893]  1  Q.  B.  435  ;  62 
L.  J.  Q.  B.  300  ;  57  J.  P.  518  ;  41  W.  R.  321  ;  68 
L.  T.  425  ;  9  T.  L.  R.  304— C.  A.)  observed  upon. 

Decision  of  C.  A.  (  [1899]  1  Ch.  494  ;  68  L.  J. 
Ch.  289  ;    47   W.   R.   385  ;    80   L.  T.    332  ;    15 
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Parties —  Cuntmued. 

T.  L.  R.  202)  affirmed  (Earl  of  Halsbury,  L.C, 

and  Lord  Brampton  dissenting). 

Bedford  (Duke  of)  r.  Ellis  [1901]  A.  C.  1  ; 

[70  L.  J.  Ch.  102  ;  83  L.  T.  686  ;  17  T.  L.  R. 

139— H.  L.  (E.). 

64.  Uiiborn  Children  —  Trustees  —  R.  S.  C, 
Ord.  16,  r.  32  (a).] — Upon  a  summons  to  deter- 
mine the  construction  of  a  settlement,  unborn 
children  who  take  an  interest  under  it  are 
sufficiently  represented  by  the  trustees. 

The  Court  cannot  appoint  a  person  to  repre- 
sent a  class  of  which  there  is  no  member  in 
existence. 

In  re  Whiting,   Whiting    r.    de  Rutzen, 
[1905]  1  Ch.  9G— BjT-ne,  J. 

(h)  Substituting  Plaintiff. 

65.  Action  in  Name  of  Wrong  Plaiutif—Bonk- 
&de  Alistake — Others  substituted  as  Plaintiffs — 
E.  S.  C,  Ord.  16,  rr.  2,  11.]— The  plaintiff 
commenced  an  action  against  the  defendants, 
and  a  question  arose  whether  the  plaintiff  had 
made  an  absolute  assignment  of  his  claim 
against  the  defendants,  or  only  an  assignment 
by  way  of  charge  only,  and  on  the  decision  of 
that  point  depended  the  plaintiff's  right  to  bring 
an  action.  Wright,  J.,  took  one  view  of  the 
case,  and  the  Court  of  Appeal  took  another,  viz., 
that  there  had  been  an  absolute  assignment  of 
the  debt  within  sect.  2.5,  sub-sect.  6,  of  the 
Judicature  Act,  1873,  to  Lloyds  Bank.  The 
plaintiff  thereupon  applied  for  an  order  for  the 
substitution  of  Lloyd's  Bank  as  plaintiffs. 

Held — that  the  plaintiff  had  made  a  bond  fide 
mistake  in  commencing  the  action  in  his  own 
name,  and  that  let  iii  the  jurisdiction  of  the 
Court  under  Ord.  16,  r.  2,  to  order  the  substitu- 
tion of  Lloyd's  Bank  as  plaintiffs. 

Hughes  r.  Pump  House  Hotel  Co.  (No.  2), 

[1902]  2  K.  B.  485  ;    71    L.  J.  K.  B.  803  ;  50 

W.  R.  677  ;  87  L.  T.  359— C.  A. 


66.  Change  or  Transmistion  of  Interest— Death 
of  Sole  Plaintiff,  a  Tenant  for  Life,  in  Action  to 
Recover  Land —Xon-Substittition  of  Tenant  in 
Tail  in  Remainder— R.  S.  (.,  Ord.  17,  r.  4.]— The 
plaintiff,  as  tenant  for  life  under  an  indenture  of 
marriage  settlement,  executed  on  the  occasion 
of  his  marriage  in  1869,  sued,  in  an  action  of 
ejectment  on  the  title  to  recover  lands  in  the 
county  (if  Mayo.  During  the  pendency  of  the 
suit,  he  died  in  the  year  1895.  His  eldest  son, 
as  tenant  in  tail  in  remainder  under  the  settle- 
ment, now  applied  to  be  substituted  as  jdaintiff 
in  the  action. 

Held— that  the  ai^plicant  did  not  represent 
the  interest  of  tlie  plaintiff  in  the  action  ;  that 
there  was  no  change  or  transmission  of  the 
interest  of  the  plaintiff  to  the  applicant ;  and 
that  the  application  must  be  refused. 

Ferrall  r.  CORRAN,  [1899]  2  Ir.  R.  470— Q.  B. 


(i)  Third  Party  Procedure. 

67.  Charter-party  —  Indemnity  —  Different 
Question  arising  between  Sets  of  Parties — R.  S.  C, 
Ord.  16,  r.  48.] — A  charter-party  yjrovided 
that  the  shipowner  should  keep  the  charterers 
indemnified  to  the  same  extent  as  the  shipowner 
would  be  indemnified  by  the  Protection  and 
Indemnity  Club,  in  which  the  ship  was  entered, 

j  against  claims  and  risks  covered  by  such 
Indemnity  Club.  Such  claims  and  risks  in- 
cluded damage  to  goods  and  loss  consequent  on 
seizure.  The  vessel  was  seized,  as  trading  with 
an  enemy,  and  claims  were  made  against  the 
charterers  by  the  owners  of  goods  on  board. 

Held — that  the  defendants  were  not  entitled 
to  have  the  shipowners  joined  as  third  parties  as 
questions  might  arise  under  the  rules  of  the  club 
as  between  the  defendants  and  the  shipowners, 
which,  owing  to  many  considerations,  would  be 
quite  different  from  the  questions  which  might 
arise  between  the  plaintiffs  and  the  defendants 
in  the  action. 

Dunn  *-.  Donald  Currie  &  Co.,  (1901)  6  Com. 
[Cas.  118— Bigham,  J. 

68.  Contract  of  Indemnity  -— Policy  of  Re- 
inmirance — R.  S.  C,  Ord.  16,  r. 48.]— A  contract 
of  re-insurance  is  not  a  contract  of  "indemnity" 
within  the  meaning  of  Ord.  16,  r.  48. 

I  Therefore,  an  underwriter,  sued  on  a  policy  of 
marine  insurance,  cannot  bring  in  as  a  third 
1  party  another  underwriter  who  has  re-insured 
the  same  risk. 

Nelson  c  Empress  Assurance  Corporation, 

[Ld.  ;  Faber,  third  party,  [1905]  2  K.  B. 

281  ;  74  L.  J.  K.  B.  699 ;  53  W.  R.  648 ;  93 

L.  T.  62  ;  21  T.  L.  R.  555  ;  10  Com.  Cas.  237; 

10  Asp.  M.  C.  68— C.  A. 

69.  Counter- Claim  —  Plaintiff  bringing  in  a 
Third  Party— Jurisdiction— R.  S.  C,  Ord.  16, 
r.  48.] — There  is  jurisdiction  to  allow  a  plaintiff, 
against  whom  a  counter-claim  has  been  brought, 
to  bring  in  a  third  party  for  contribution  or 
indemnity,  under  the  rules  relating  to  third- 
party  procedure. 

Levi  v.  Anglo-Continental  Gold  Reefs  of 

[Rhodesia,   Ld.,   [1902]  2   K.   B.  481  ;    71 

L.  J.  K.  B.  789  ;  50  W.  R.  625 ;  86  L.  T.  857  ; 

IS  T.  L.  R.  720— C.  A. 


I  70.  Right  of  Appeal  by  Th ird  Party— R.  S.  C, 
Ord.  16,  rr.  48,  52,  53,  55.]  —  In  an  action  by 
!  cargo  owners  against  two  sets  of  defendants, 
I  owners  respectively  of  a  barge  and  a  tug,  the  tug 
I  owners  served  an  indemnity  notice  on  their 
I  co-defendants. 

1  The  plaintiffs  recovered  only  against  the  tug 
!  owners,  who,  however,  obtainetl  their  indemnity 
against  the  barge  owners.  The  latter  sought  to 
appeal  in  respect  of  the  plaintiff's  judgment 
i  against  the  tug  owners,  the  latter  having  entered 
and  abandoned  an  appeal. 

Held— that  they  could  not  do  so,  for  they 

were  not  parties  to  the  judgment  ;  further,  not 

'  having  paid  the  judgment  debt,  they  were  not 

subrogated  to  the  (ug  owner's  rights,  and,  even 
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TcLTtiea—amtinued. 

if  subrogated,  they  could  not  avail  themselves  of 
an  abandoned  appeal  ;  and,  lastly,  no  order  had 
been  made  under  Ord.  16,  r.  53,  as  to  the  extent 
to  which  they  were  to  be  bound  by  the  judgment 
against  their  co-defendants. 
The  Milwall,  [1905]  P.  155  ;  74  L.  J.  P.  61  ; 
[53  W.  R.  471  ;  93  L.  T.  426,  429  ;  21  T.L.R 
346  ;  10  Asp.  M.  C.  110,  113-C.  A. 

71.  Service  out  of  Jurisdiction  —  Judicature 
Act,  1873  (36  &  37  Vict.  c.  66),  s.  24,  sui-s.  3— 
R.  S.  C,  Ord.  11,  rr.  (1)  (g),  2;  Ord.  16, 
rr.  11,  48.]— The  whole  third-party  procedure  is 
the  creation  of  the  Judicature  Act,  1873,  s.  24, 
sub-s.  3,  and  that  Act  treats  the  third-party 
procedure  as  analogous  to  a  cause  instituted  by 
the  defendant  as  plaintiff  against  a  third  party. 
As  the  rules  stand,  the  service  of  a  third-party 
notice  out  of  the  jurisdiction  can  only  be  pro- 
perly sanctioned  when  the  subject-matter  of  the 
claim  of  the  defendant— not  of  the  plaintiff- 
covered  by  the  third-party  notice,  is  of  such  a 
character  that,  if  the  claim  had  been  the  subject 
of  an  independent  action  commenced  by  writ  in 
the  ordinary  way,  an  order  for  service  out  of  the 
]unsdiction  could  properly  have  been  made  in 
accordance  with  the  provisions  of  Ord.  11,  r.  1. 
An  action  for  contribution  not  being  mentioned 
in  Ord.  11,  r.  1,  no  third-party  notice  for  contri- 
bution from  a  single  person  can  be  served  out  of 
the  jurisdiction. 

McCheane  r.  Gyles,  [1902]   1  Ch    287  •    71 
[L.  J.  Ch.  183  ;  50  W.  R.  376  ;  86  L.  T.'  1— 

C.  A. 

V.  JOINDER  OF  CAUSES  OF  ACTION. 

72.  Action  to  Recover  Possession  of  Zatid  — 
Zecn-e  of  Court  or  Judge—Waiver— Irregularity 
—R.  S.  C,  Ord.  18,  r.  2  ;  Ord.  70,  rr.  1,  2  ]— The 
joinder  in  one  action  of  other  claims  with  a  claim 
for  recovery  of  possession  of  land  without  leave 
having  been  obtained  under  Ord.  18,  r  2  is  an 
irregularity  which  maybe  waived  under  o'rd.  70 

Even  if    It    be  not    waived,    leave  may   be 

obtained  to  join  the  causes  of  action  after  the 

writ  m  the  action  has  been  issued. 

Lloyd  v.  Great  Western  and  Metropolitan 

[Dairies,  Ld.,   [1907]    2  K.    B.    727-    76 

L.  J.  K.  B.  924 ;  97  L.  T.  384 ;  23  T.  L.  R 

570— C.  A. 

73.  Several  defendants  — Joint  and  several 
Torts— Claimfor  Damages— R.  S.  C,  Ord.  16,  rr. 
Zt~?,  ^?'  '■•  !•]— Inan  action  against  several 
defendants  claiming  damages  for  a  joint  tort  the 
plaintiff  cannot  join  a  claim  for  another  tort 
committed  by  some  only  of  the  defendants, 
although  both  causes  of  action  may  have  arisen 
out  of  the  same  transaction. 
GOWER  r  Couldridge,  [1898]  1  Q.  B.  348  ;  67 

[L.  J.   Q.  B.   251  ;  77  L.  T.  707  ;  14  T   L    R 
165  ;  46  W.  R,  214— C.  a'. 

VI.  PAYMENT  INTO  COUBT. 

(a)  Acceptance. 
.^^^- ^^^^>^ts— Money  paid  into  Court  in  satisfac- 
.f  Acceptance  ivithiii  four 


days  —  Action  7vithout  pleading.^  —  Short 
cause  —  R.  S.  C,  Ord.  22,  r.  7.]  —  When, 
upon  an  application  for  leave  to  sign  judgment 
under  Ord.  14,  an  order  is  made  that  the  action 
shall  be  tried  as  a  short  cause  without  pleadings, 
and  the  defendant  subsequently  pays  money  into 
Court  which  the  plaintiff  accepts  in  satisfaction 
of  the  whole  of  his  claim,  the  provisions  of 
Ord.  22,  r.  7,  apply,  and  the  plaintiff  is  entitled 
to  his  costs  under  that  rule. 
Lomer  v.  Waters,  [1898]  2  Q.  B.  326;  67 
[L.  J.  Q.  B.  653  ;  79  L.  T.  81— C.  A. 

75.  Costs  —  Rica  of  Tender  before  Action 
hrought— Payment  into  Court  of  Amount  Ten- 
dered imth  further  sum — Recovery  in  the  Action  of 
E.vcessabove  lender— Severable  Items— Ord.  22.] 
—  Where  the  defendant  pleads  tender  before 
action  brought,  and  lodges  the  amount  tendered 
in  Court,  and  also  pleads  payment  into  Court  of  a 
further  sum,  in  addition  to  the  amount  lodged 
under  the  plea  of  tender,  in  full  discharge  of  the 
plaintiff's  claim,  the  plaintiff,  on  drawing  the 
two  sums  out  of  Court  in  satisfaction  of  his  claim, 
has  "recovered  in  the  action"  only  the  excess 
above  the  tender,  where  the  defendant's  tender 
was  made  in  respect  of  specific  items  in  the 
claim  severable  in  themselves,  and  is  only 
entitled  to  costs  accordingly. 

James  v.  Vane  (Lord)  ((I860)  2  E.  &  E.  883  ; 
29  L.  J.  Q.  B.  169  ;  6  Jur.  (n.s.)  731  ;  8  W.  R. 
446)  followed. 
Scott's  Standard  Pneumatic  Tyre  Co.  v. 

[The  Northern  Wheeleries  Cycle  Manu- 
facturing  Co.,  [1892]  2  Jr.  R.  34— Q.  B. 


•  —     >  i/oi/o — uuvaci/  pail 

Hon   before  Defence  — 


(b)  Admitting  Liability. 

76.  Amount  not  to   be   mentioned   to    Jury— 
Ord.   22,   r.   22.]— Where   money   is   paid   into 
Court  with  an  admission  of  liability,  the  amount 
ought  not  to  be  mentioned  to  the  jury. 
Jacques  v.  South  Essex  Waterworks  Co 

[(1904)  20  T.  L.  R.  563— Lord  Alverstone,  C.J. 

77.  Lump  Sum— Liability  admitted  as  to  part 
of  Claim,  and  denied  as  to  Remainder— Plaintiff 
Successful  on  some  Issues— Issues  not  going  to  the 
ivhole  cause  of  Action— Costs— R.  S.  C,  Ord.  22, 
rr.  1,  6.]  —  The  plaintiff  claimed  from  hia 
employers  three  months'  full  pay  and  nine 
months'  half  -  pay  upon  his  dismissal.  The 
employers  admitted  liability  for  three  months' 
full  pay  and  six  months'  half-pay.  They  paid  a 
sum  of  money  into  Court,  and  denied  further 
liability.  On  appeal  from  a  verdict  and  judg- 
ment m  favour  of  the  plaintiff  the  Court  of 
Appeal  decided  in  his  favour  upon  the  issue  of 
nine  (as  against  six)  months'  half-pay  ;  but  upon 
another  point  (the  date  at  which  a  valid  notice 
to  quit  was  given)  they  decided  against  him,  and 
held  that  he  was  entitled  to  less  than  the  sum 
paid  into  Court. 

Held— that  the  defendants,  though  entitled 
to  the  general  costs  of  the  action,  must  pay  the 
costs  of  the  issue  decided  against  them,  although 
It  did  not  go  to  the  whole  cause  of  action. 

Wagstaffe  v.  Re?itley  ([1902]  1  K.  B  124  • 
71  L.  J.  KB  55  ;  85  L.  T.  744-C.  A.,  No.  83,' 
infra)  applied.  ' 
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Payment  into  Coxirt—Contitmed. 

Seiiihle,  a  defendant  cannot,  as  a  defence,  rely 
upon  payment  into  Court  of  a  lump  unappor- 
tioned  sum  coupled  with  a  denial  of  liability  as 
to  part  of  the  claim. 
HuBBACK   v.  British    Nobth   Borneo    Co., 

[1904]    2    K.  B.  473  ;  73  L.  J.  K.  B.  654  ;  53 
W.  K.  70;  91  L.T.  (572— C.  A. 

78.  Substantial  Counter-claim  —  Money 
ordered  to  be  retained  in  Court  —  R.  S.  C. 
(Ireland),  Ord.  22,  r.  6.]— Defendants,  sued  for 
£320  balance  of  freight  by  plaintiffs  resident  out 
of  the  jurisdiction,  but  who  had  given  security  j 
for  costs,  admitted  liability  and  paid  the  money  j 
into  Court.  They  counter-claimed  for  £860  in 
respect  of  damage  to  the  particular  cargo. 

Held — that  the  money  should  be  retained  in 
Court  until  the  counter-claim  was  disposed  of. 
Fabre  &  Co.  r.  Hall  &  Co.,  [1905]  2  Ir.  R.  132 
[— K.  B.  D. 

(c)  Denying  Liability. 

79.  Order  for  Particulars  of  the  Items 
Making  up  the  Sum — Discretion  of  Court.'] — 
Underwriters  brought  an  action  against  a  firm  of 
shipowners  and  other  persons  alleging  that  for 
a  series  of  years  manipulated  accounts  had  been 
made  up  and  laid  before  average  adjusters,  in 
consequence  of  which  the  underwriters  had  paid 
sums  largely  in  excess  of  the  amounts  actually 
expended  in  repairing  the  vessels  insured  by 
them. 

The  defendant  firm  pleaded  that  they  had 
only  recently  discovered  that  excessive  amounts 
had  been  claimed,  and  that  they  had  placed  all 
their  books,  &c.,  at  the  underwriters'  disposal  ; 
they  also  brought  into  Court  a  sum  of  £1,500 
with  a  denial  of  liability. 

Held—  that  the  nature  of  the  contract 
imposed  upon  the  defendants  the  duty  of  full 
disclosure  ;  that  they  must  have  based  their 
figures  upon  entries  in  the  documents  ;  and 
that  the  Court,  in  its  discretion,  would  order 
them  to  give  the  best  particulars  they  could  of 
the  admitted  overcharges  making  up  the  £1,500. 

BOULTON  AND  OTHERS  r.  HOULDEK  BROS.  &  CO. 

[AND  Others,  (1903)  19  T.  L.  K.  685  ;  9  Com. 
Cas.  75— C.  A. 

80.  Price  of  Peace — Admission  —  Counter- 
claim —  Injunction  —  Damages  —  //.  S.  C. 
1883,  Ord. '22,  rr.  1,  6,  7.]  —  The  object  of 
payment  into  Court,  where  all  liability  is 
denied,  is  to  enable  a  defendant  to  deny  a 
plaintiff's  right  to  sue,  yet  to  offer  a  sum  as 
the  price  <;f  peace  and  for  the  prevention  of 
future  litigation.  Such  an  offer  is  not  an  admis- 
sion of  the  plaintiff's  title,  and  cannot  be  con- 
verted into  such  by  the  plaintiff  accepting  the 
sum  paid  in. 

If  the  entire  claim  or  cause  of  action  is  satis- 
fied by  payment  into  Court,  it  would  seem  that 
the  proceedings  are  not  available  for  a  i)lea  of 
resjudicat((,hnt'\i{i'\t\\cv\>&viy  wen;  to  attempt 
to  reopen  the  matter,  the  appropriate  defence 
of  the  otlicr  would  bean  application  to  tlic  Court 


to  stay  proceedings  either  under  r.  6  of  Ord.  22, 
or  as  an  abuse  of  the  process  of  the  Court. 

Decision  of  Stirling,  .1.  ([1899]  2  Ch.  93  ;  68 
L.  J.  Ch.  508  ;  47  W.  E.  489  ;  80  L.  T.  697) 
affirmed. 

CooTE  r.  Ford,  [1899]  2  Ch.  93 :  68  L.  J.  Ch. 

[508  ;  47  W.  R.  548  ;  80  L.  T.  697  ;  15  T.  L.  R. 

379— C.  A. 

81.  Separate  Defences — Payment  into  Court  by 
One  Defendant — Negligence  —  Employment  of 
Contractor — Contractor's  Negligence — Obligation 
of  District  Council — Verdict  for  less  than  Sum 
paid  in — Costs.] — A  district  council  employed  a 
contractor  to  make  up  a  road,  which  was  being 
used  by  the  public,  under  sect.  150  of  the  Public 
Health  Act,  1875.  In  the  course  of  the  work  the 
contractor  negligently  left  a  heap  of  earth  un- 
fenced  and  unlighted  on  the  road,  over  which 
one  of  the  public,  while  passing  along  the  road 
at  night,  fell  and  was  injured.  In  an  action 
against  the  district  council  and  the  contractor  to 
recover  damages  for  the  personal  injuries  so 
sustained  : — 

Held — that  as  the  work  which  the  contractor 
was  employed  to  do  would,  unless  precautions 
were  taken,  cause  danger  to  the  public  passing 
along  the  road,  an  obligati(jn  was  thrown  upon 
the  district  council  to  see  that  the  necessary 
precautions  were  taken,  and  they  were,  therefore, 
liable  for  the  negligence  of  their  contractor  in 
not  taking  proper  precautions,  such  negligence 
not  being  merely  a  casual  or  collateral  act  of 
negligence. 

The  defendants  delivered  separate  defences, 
both  denying  liability.  The  contractor,  with  a 
denial  of  liability,  paid  £75  into  Court.  The 
district  council  did  not  pay  money  into  Court, 
but  pleaded  that  their  co-defendant,  while  deny- 
ing liability,  had  paid  £75  into  Court,  and  that 
sum  was  sufficient  to  satisfy  the  jilaintiff's  claim. 
The  jury  found  a  verdict  for  the  plaintiff  for  £50. 

Held — that  as  the  district  council  had  not 
paid  money  into  Court,  the  plaintiff  was  entitled 
to  judgment  against  them  ;  but  as  the  £50  had 
been  recovered  from  their  co-defendant,  the 
judgment  must  be  limited  to  costs. 

Judgment  of  Bruce,  J.  ([1898]  2  Q.  B.  212  ; 
67  L.  J.  Q.  B.  754  ;  62  J.  P.  682  ;  78  L.  T.  748  ; 
14  T.  L.  R.  477)  affirmed. 

Penny  r.  "Wimbledon  Urban  District  Coun- 

[CIL,  [1899]  2  Q.  B.  72  ;  68  L.  J.  Q.  B.  704  : 

63  J.    P.   106  ;  47  \\ .  R.  565  ;  80  L.  T.  615  ; 

15  T.  L.  R.  348— C.  A. 

82.  Verdict  for  Amount  Paid  in  —  Costs  of 
Issucs—P.  S.  ('.,  Ord.  65,  r.  l.]--In  a  running 
down  action  the  jilaintifi"  recovered  £.50.  The 
dcfcnilants  had  paid  tliat  sum  into  Court,  deny- 
ing liability  ;  and  in  their  defence  had  denied 
negligence. 

Held — that  the  defendants  must  pay  to  the 
plaintiff  his  cost  of  the  issue  as  to  negligence. 

Poiccll  \.  I'icars,  Sons  and  Maj-im,  Ld.  (No. 
85,  infra)  followed. 

Fitzgerald  r.  Thomas  Tilling,  Ld.,  (1907) 
[96  L.  T.  713-C.  A. 
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Payment  into  Court — Continued. 

83.  Verdict  for  a  Less  An)ount  than  that  paid 
in— Costs  of  issues  Mind  in  Plaintiff's  Favour— 
Ord.  22,  rr.  1,  6.]— The  plaintiffs  brought  an 
action  founded  on  the  negligence  of  the  defen- 
dants. The  defence  denied  any  negligence, 
alleged  contributory  negligence,  and,  alterna- 
tively, the  defendants,  while  denying  liability, 
brought  into  Court  £80  as  sufficient  to  cover  any 
claim  of  the  plaintiffs.  The  plaintiffs  did  not 
take  that  sum  out  of  Court  in  satisfaction,  and 
the  trial  resulted  in  a  verdict  for  the  plaintiffs 
for  dgS.'J.  Judgment  was  entered  for  the  defen- 
dants with  costs. 

Held— that  the  plaintiffs  were  entitled  to 
have  the  costs  incurred  with  relation  to  the 
issues  of  negligence  and  contributory  negligence 
taxed  in  their  favour. 

Wagstaffe  r.  Bentley,  [1902]  1  K.  B.  124  ; 
[71  L.  J.  K.  B.  hi>  ;  85  L.  T.  744— C.  A. 

84.  Verdict  for  Amount  less  than  that  paid  in— 
Costs  of  Issues  on  ichich  Plaintiff  succeeded — 
Costs  before  Paynmit  iiito  Court.']— Ihe  plaintiff 
brought  an  action  for  damages  tor  trespass  and 
wrongful  conversion  of  the  plaintiff's  goods, 
chattels  and  household  furniture.  The  proceed- 
ings arose  out  of  a  wrongful  distress.  Lincoln 
was  the  bailiff  and  Furnace  and  Wickman  were 
his  men.  While  denying  liability,  Lincoln,  on 
behalf  of  himself  and  Furnace  and  Wickman,  paid 
into  Court  the  sum  of  £5,  and  said  that  that  sum 
was  sufficient  to  satisfy  the  plaintiff's  claim  against 
the  three.  Furnace  and  Wickman  also  each  paid 
into  Court  the  sum  of  hs.  on  his  own  account 
personally.  The  jury  found  in  favour  of  Wick- 
man, but  for  the  plaintiff  against  Furnace  and 
assessed  the  damages  against  him  at  one  far- 
thing. They  also  found  for  the  plaintiff  against 
Lincoln,  and  assessed  the  damages  against  him 
at  £.5. 

Held — that  Wickman  was  entitled  to  judg- 
ment against  the  plaintiff,  with  costs  ;  that,  as 
against  Lincoln  and  Furnace,  the  plaintiff  was 
entitled  to  the  costs  of  action  uj)  to  the  time  of 
the  payment  into  Court  by  them  ;  that  from 
that  time  the  defendants  were  to  have  the 
costs  of  the  action,  but  the  costs  of  the 
issues  raised  by  Lincoln  and  Furnace  found 
against  them  the  plaintiff  was  entitled  to,  and 
that  the  Master  was  to  deal  with  those  issues  on 
taxation. 

Wheeler  v.  United  Telephone  Co.  ((1884)  13 
Q.  B.  D.  597  ;  .53  L.  J.  Q.  B.  4(56 ;  33  W.  R.  295  ; 
50  L.  T.  749— C.  A.)  and  Wagstaffe  v.  Bentley 
([1902)  1  K.  B.  124;  71  L.  J.'K.B..55  ;  85  L.  T. 
744 — C.  A.,  supra)  followed. 
lilDOUT  r.GREEN  AND  OTHERS  (1902)  87  L.  T. 

[679  ;  18  T.  L.  R.  709- Bruce,  J. 

85.  Verdict  for  a  Less  Amount  than  that  paid 
in — Costs  of  Issues  on  which  Plaintiff  Succeeded 
— Payment  out  of  Money  in  Court — Discretion — 
n.  S.  C,  Ord.  22,  r.  0  (c).]— Where  the  defen- 
dant with  a  denial  of  liability  pays  money  into 
Court  as  sufficient  to  satisfy  the  plaintiff's  claim, 
and  the  plaintiff  does  not  take  the  money  out 
in  satisfaction,  but    proceeds   with   the  action 


and  recoTers  a  sum  not  exceeding  the  amount  so 
paid  in,  the  plaintiff  is  entitled  to  the  costs  of 
i  the  action  up  to  the  time  of  the  payment  into 
\  Court,  and  to  the  subsequent  costs  of  the  issues 
'  on  which  he  has  succeeded,  and  the  defendant  is 
'  entitled  to  the  general  costs  of  the  action  after 
■  the  time  of  payment  in. 

'  In  such  a  case  prima  facie  so  much  of  the 
1  money  in  Court  as  will  satisfy  the  plaintiff's 
I  claim  ought  to  be  paid  out  to  him,  but  he  is  not 
!  entitled  as  of  right  to  an  order  of  payment  out, 
I  and  the  judge  has  a  discretion  in  a  proper  case 
and  upon  proper  evidence  to  order  the  money  to 
remain  in  Court. 

Where,  therefore,  judgment  was  entered  for 
the  plaintiff  for  the  costs  of  the  action  up  to  the 
time  of  payment  into  Court,  and  for  the  subse- 
quent costs  of  the  issues  on  which  he  had  suc- 
ceeded, and  for  the  defendants  for  the  general 
costs  of  the  action  after  the  payment  into  Court, 
j  the  costs  to  be  set  off  against  each  other,  the 
I  mere  suggestion  by  the  defendants  that  when  the 
i  costs  were  taxed  and  set  off  against  each  other 
j  a  sum  might  be  found  to  be  due  to  them  in 
i  respect  thereof  was  held  not  enough  to  justify  an 
'  order  that  the  money  should  remain  in  Court 
j  until  further  order. 

I  Powell  r.  Vickers,  Sons,  and  Maxim,  Ld., 

[1907]  1  K.  B.  71  ;  76  L.  J.  K.  B.  122  ;  95  L.  T. 

774  ;  23  T.  L.  R.  78— C.  A. 

(d)  Generally. 

j  86.  Fact  of  Payment  in  Communicated  to  the 
Jury—B.  8.  C,  Ord.  22,  r.  22.]— In  opening  the 
plaintiff's  case  the  plaintiff's  counsel  mentioned 
I  the  fact  that  payment  into  Court  had  been  made 
t  by  the  defendant.  On  objection  being  taken,  the 
Chief  Justice  remarked  that  in  his  opinion  Ord.22, 
r.  22  was  a  very  foolish  one  and  worked  very 
inconveniently,  and  then  suggested  that  the 
actual  amount  paid  in  should  be  stated,  which 
was  done  and  the  hearing  of  the  case  thereupon 
continued. 

Klamboeowski  r.  Cooke  (1898)  14  T.  L.  R.  88— 
[Lord  Russell,  C.  J. 

87.  New  Trial — Money  paid  into  Court  by 
Defendant  pending  his  Application — Order  that 
such  be  paid  out  to  him.]— The  Court  having 
granted  the  defendant's  application  for  a  new 
trial,  ordered  that  money,  paid  by  him  into  a 
bank  pending  the  application,  should  be  paid 
out  to  him,  although  the  plaintiff  was  instituting 

I  an  appeal  to  the  House  of  Lords  from  the  order 
j  directing  a  new  trial. 

[  Seaton  f.  BuRNAND,  (1900)  15  T.  L.  R.  342— 

I  [C.  A. 

[This  case  is  here  noted  on  a  point  of  practice 

only,  which  does  not  seem  to  be  affected  by  the 

subsequent  decision  of  the  House  of  Lords  on  the 

merits.     See  Insurance,  No.  27.] 

88.  Separate  causes  of  Action — Particulars  of 
cause  of  Action  in  respect  of  which  Money  paid  in 
—B.  S.  C,  Ord.  22,  rr.  1,  2,  G.]— The  plaintiffs, 
who  were  shipowners,  claimed  against  the  defen- 
dants who  were  the  charterers  of  one  of  the  plain- 
tiff's ships— (1)  the  balance  of  freight  under  the 
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Continued.  ]  satisfy  the  plaintiff's  claim.    The  plaintiS  pro- 

ura  alleged  to  have  been  '  ceeded  with  the  action,  and  did  not  take  the 


Before  trial  the  defendant 
died,   and   the    action,    therefore,   abated.     His 


Payment  into  Court 

charterparty  ;  (2)  a „__ .    t  n      <. 

overpaid  to  the  defendants'  stevedores,  who  were    money  out  ot  Court. 

employed  by  the  plaintiffs  at  the  port  of  loading  I  ^led,   and   the    act  ,      .,    . 

in  pursuance  of  the  charterparty  upon  the  faith    ^^^e^^itors  thereupon   apjjlied  for  an  order  that 

that  they  charged  no  more  than  other  stevedores  '  ^he  money  should  be  paid  out  to  them. 

of  good  standing  at  those  ports  ;  and  (3)  damages  I      Held — that  the  Court  had  power  under    its 

for  demurrage.     The  defendants,  while  denying  i  general  jurisdiction  to  make  an  order  as  to  the 

liability,  brought  into  Court  £250  as  sufficient  [  disposal   of    the    money   in    Court  ;     and   that, 

to  satisfy  the   plaintiffs'  claim.     The  plaintiffs    though  the  money  did  not  become  the  plaint 


applied  for  an  order  for  particulars  of  the  pay- 
ment into  Court. 

Held — that,  as  the  three  claims  were  in 
respect  of  separate  causes  of  action,  the  plaintiffs 
were  entitled  to  particulars  stating  how  much 
was  paid  into  Court  in  respect  of  each  head  of 
claim. 

The  James  Tucker  Steamship  Co.,  Ld.  v. 
[Lamport  axd  Holt,  (1906)  23  T.  L.  R.  10— 

C.  A. 


money  when  paid  into  Court,  prima  facie,  the 
proper  order  to  make  was  to  order  the  money  to 
be  paid  out  to  him. 

Brown  v.  Feeney,   [1900]    1  K.  B.  563;  75 

[L.J.  K.  B.  494  ;  54  W.  K.  445  ;  94  L.  T.  4C0  ; 

22T.  L.  R.  393-C,  A. 

92.  Death  of  Plaintiff— So  Denial  if  Liabiliti/ 
— Abatement  of  Action— Jurisdiction  to  Order 
Payment  out  to  Plaintiffs  Executor — It.  ,S.  C, 
Ord.  22,  rr.  1,  5-.]— The  defendant  in  an  action 
of  libel  paid  a  sum  of  money  into  Court  without 
a  denial  of  liability.  The  plaintiff  did  not  take 
the  money  out,  and  he  died  before  the  case  came 


89.  Sereral    Plaintiff's — Separate     Causes    of 
Action— B.  S.  a,  Ord.  22,  r.  2.]— Several  plain- 
tiffs, being  a  mortgagor  and  his  mortgagees  in  pos-  j  ^^.-     ^^^  ^^^  ^^^..^^  ^^^^^,^^    ^^^^^^^ 
session  respectively  of  certain  houses,  brought  an  '  ■' 
action  against  the  defendants  to  recover  damages  j      Held— that  the   Court  had    jurisdiction    to 
for  injuries  done  to  the  houses  in  consequence  of  a  |  order  that  the  money  in  Court  be  paid  out  to  the 


flood  caused  by  the  negligence  of  the  defendants 
The  defendants  did  not  deny  liability,  and  paid 
£100  into  Court  without  apportioning  the 
amount  between  the  claims  of  the  several 
plaintiffs.  The  action  was  referred  to  the  official 
referee,  who  awarded  each  of  the  plaintiffs  a 
small  sum,  amounting  in  all  to  £79  lO*,,  and 
gave  the  defendants  the  costs  of  the  action  after 
the  date  of  the  payment  into  Court.  The  plain- 
tiffs contended  that  the  plea  of  payment  into 
Court  was  bad  under  Ord.  22,  r.  2,  inasmuch  as 
it  did  not  apportion  the  amount  paid  in  amon 


plaintiff's  executor. 

Brown   v.    Feeney  ([1906]   1  K.  B.   563;  75 
L.  J.  K.  B,  494  ;    54  W.  R.  ±45  ;    94  L.  T.  460  ; 
22  T.  L.  R.  398— C.  A.,  No.  91,  supra)  applied. 
Maxwell   v.   Viscount    Wolseley,    [1907] 

[1  K.  B.  274  ;  70  L.  J.  K.  B.  163  ;    ' 
23  T.  L.  R. 


96  L.  T.  4 
157— C.  A. 


(f)  Trustees. 


Purchase-money     of    Shares  —  Payment 


were  entitled  to  the  costs  of  the  action, 

Held — that  the  plea  was  good,  and  that,  if 
the  plaintiffs  considered  the  plea  to  be  embar- 
rassing, they  ought  to  have  applied  at  chambers 
to  have  the  sum  paid  into  Court  apportioned 
among  the  various  claims. 

Benning    and   Others  v.  Ilford  Gas  Co., 

[Ld.,  [  1907]  2  K.  B.  290  ;  76  L.  J.  K.  B.  081  ; 

97  L.  T.  102  ;  23  T.  L.  R.  485— Div.  Ct. 


the   several  plaintiffs,  and  that   therefore  they  i  «"-«y '« '^^"^  i?^«7^/i-r«*v#t'ie«^  6fa^««^«^]- 

^       '        '■      "   ■  •  A  trustee,  m  answer  to  a  motion  that  he  should 

pay  into  Court  money  arising  fi'om  the  sale  of 
shares  forming  part  of  the  trust  property,  swore 
that  he  in  good  faith  paid  away  the  purchase- 
money  in  the  belief  that  he  was  entitled  thereto, 
and  no  part  thereof  was  then  in  his  hands  and 
he  had  no  power  over  the  shares. 

Held— that,  as  the  terms  of  the  affidavit  did 
not  show  that  the  trustee  had  no  control  over 
the  purchase-money,  he  must  bring  the  sum  into 
Court. 

In  KB  Benson,  Elletson  r.  Fillers,  [1899] 

[1  Ch.  39  ;  08  L.  J.  Ch.  5  ;   47  W.  R.  264  ;    79 

L.  T.  590— North,  J. 


(e)  Libel  Action. 

90,  Newspaper— Libel  Act,  1843  (6  &  7  Vict. 
c.  90),  s.  2— S  k  9  Vict.  c.  7o—R.  S.  C,  Ord.  22, 
r.  1.] — Where  in  a  libel  action  money  has  been 
paid  into  Court  simply  as  part  of  a  plea  under 
Lord  Campbell's  Act,  it  cannot  be  treated  by 
the  defendant,  after  the  trial  of  the  action,  as  a 
payment  into  Court  under  Ord.  22,  r.  1. 
Oxley  r.WlLKS,  [1898]  2  Q.  B.  56  ;  67  L.  J.  Q.  B, 

[078  ;  78  L.  T.  728  ;  14  T.  L.  R.  402— C,  A. 

91.  Death  of  Defendant  Pending  Action — Lia- 
bility not  Denied — Jurisdiction  to  order  Money 
to  be  Paid  out— It.  S.  C,  Ord.  22,  r.  5.]— In  an 
action  for  libel  the  defendant,  without  denying 
liability,  paid  money  into  Court  as  sufficient  to 


94.  Writ  nc  exeat  rc<^no —Aon-complia nee 
hi/  Trustee  with  Order  to  Pay  Money  into 
Court  — Eridencc  of  Actual  Iteceipt—  Debtors 
Act,  1809  (32  k  33  Vict.  c.  62),  s.  4  (3).]— 
The  circumstances  under  which  the  Court  will 
allow  a  writ  ne  exeat  regno  to  issue  must  be  such 
as  would  justify  the  issiieof  a  writ  of  attachment, 
and  in  addition  the  evidence  as  to  the  intention 
of  the  defendant  to  leave  the  country  must  be 
direct  and  une(iuivocal.  An  affidavit  by  a  solici- 
tor as  to  his  belief  founded  on  ini'ornuitiou  given 
to  him  by  persons  unwilling  to  have  their  names 
mentioned  was  held  insufficient. 
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Payment  into  Couvt— Continued. 

Decision  of  Joyce,  J.  affirmed. 
In  ke  Underwood,  In  re  Bowles,  U.  r.  W., 
[(1903)  51  W.  R.  335— C.  A. 

VII.  PAYMENT  OUT  OF  FUND  IN  COURT. 

95.  Administration  Action— Fund  to  the  Credit 
of  an  Estate — Procedure — Petition — R.  S.  C, 
Ord.  55,  r.  2  (1).]— R.  2  (1)  of  Orel.  55,  which 
provides  that  applications  for  payment  out  of 
Court  can  be  made  in  chambers  "  where  the  title 
depends  only  upon  proof  of  the  identity  or  the 
birth,  marriage,  or  death  of  any  person,"  applies 
only  to  cases  where  the  fund  is  carried  over  to 
the  separate  account  of  a  particular  person.  So, 
where  a  fund  has  been  carried  over  in  an  action 
to  the  credit  of  a  separate  account  entitled 
"  Residuary  estate  of  John  Birkin,  deceased,"  it 
was  held  that  payment  out  could  only  be  made 
on  petition. 

In  re  Birkin,  [1901]  W.  N.  33— Farwell,  J. 

96.  Defective  Title — Petition^Distribution  of 
Fu7id  in  Court — Assignment  of  Share — Subse- 
quent Acquisition  of  good  7'?YZ<?.]— Where  a 
person  purports  to  convey  one-sixth  of  a  fund  in 
Court  representing  real  estate,  though  only 
entitled  to  one-ninth  share,  and  afterwards 
becomes  entitled  to  one-sixth,  the  Court  will 
make  the  good  title  subsequently  acquired 
available  to  make  the  assignment  effectual. 

Noel  v.  BewJeti  ((1829)  3  Sim.  103)  followed. 

A  complete  distribution  of  a  fund  paid  into  j 
Court  depending  on  the  solution  of  such  a 
question  as  the  above  can  be  determined  on 
petition,  and  the  Court  would  be  extremely 
unwilling  to  put  the  parties  to  the  expense  and 
delay  of  an  action. 

In  re  Hoffe's  Estate  Act,  1885,  48  W.  R. 
[507  ;  82  L.  T.  556— Kekewich,  J. 

97.  Interest  under  Will  —  Malting  Trustees 
Resjjondents.] — Where  a  petition  was  presented 
for  payment  out  of  a  fund  in  Court  standing  to 
the  "Account  of  M.  (widow)  with  remainder 
over,"  being  the  interest  of  M.  under  a  will : — 

Held — that  in  order  to  bring  any  incum- 
brances of  which  the  trustees  had  notice  before 
the  Court  the  trustees  should  be  made  respon- 
dents. 

Allnutt  r.  Allnutt,  [1907]  122  L.  T.  Jo.  367 
[—Joyce,  J. 

98.  Married  Woman  Petitioner  —  Marriage 
Settlement  —  Funds  in  Court  not  affected  by 
Settlement— Ccrtijieute  of  Counsel.]— A.  certifi- 
cate of  counsel  is  necessary  to  prove  that  funds 
in  Court,  for  payment  out  of  which  a  married 
woman  is  a  petitioner,  are  not  (so  far  as  con- 
cerns her  share)  affected  by  the  trusts  of  her 
marriage  settlement. 

Re  Smith,  Smith  v.  New,  (1907)  51  Sol.  Jo.  673 
—Warrington,  J. 


99.  Nomiiiee  of  Persons  entitled.'] — A  number 
of  {lersons  entitled  to  a  fund  in  Court  petitioned 
for  payment  out  to  two  persons  as  nominees 
who  were  not  entitled  as  trustees.  At  first  no 
power  of  attorney  was  produced,  but  at  the 
second  hearing  it  was  produced  and  accepted  as 
sufficient. 

Held — that  it  is  not  the  practice  of  the  Court 
to  pay  to  persons  other  than  the  persons  actually 
entitled  except  on  the  usual  power  of  attorney 
required  by  the  Paymaster-General.  The  only 
exceptions  are  (I)  in  the  case  of  corporations 
where  the  petition  is  sealed  with  the  corporate 
seal ;  (2)  in  the  case  of  the  Mayor,  ice,  of 
London,  on  whose  unsealed  petition  payment 
may  be  made  to  the  City  Chamberlain. 
In  re  Brettingham,  Melhado  v.  Woodcock, 
[1901]  W.  N.  168— Farwell,  J. 

100.  Payment  to  Persons  not  entitled — Stop 
Order — Default  of  Paymaster- General — Court 
of  Chancery  (Funds)  Act,  1872  (35  &  36  Vict, 
c.  44),  s.  5.  J — A  person  who  is  interested  in  a 
fund  in  Court,  who  never  obtains  any  stop 
order,  and  never  requires  any  notice  to  be  given 
to  him,  cannot  complain  of  any  default  as 
against  him  on  the  part  of  the  Paymaster- 
General,  e.g.,  payment  of  the  fund  to  persons 
not  entitled  to  receive  it. 

Jones  v.  Jones  ((1879)  unreported  —  Lord 
Cairns,  L.C.)  followed. 

Decision  of  Kekewich,  J.  ([1901]  1  Ch.  460; 
70  L.  J.  Ch.  270;  49  W.  R.  341  ;  84iL.  T.  107) 
affirmed. 

Bath  r.  Bath,  (1902)   71    L.  J.  Ch.  500 ;    50 
[W.  R.  535— C.  A. 

101.  Personalty  —  Affidavit  of  no  Incum- 
brance.]— The  rule  requiring  an  affidavit  of  no 
incumbrance  does  not  apply  to  personal  estate. 
There  may  be  cases  in  which  such  an  affidavit 
would  be  required. 

Edwards  v.  Grove,   (1907)  51   Sol.  Jo.  27— 
[Kekewich,  J. 

102.  Person  Entitled  to  talie  out  Letters  of 
Administration — Fund  under  £20.] — Where  a 
person  entitled  to  a  fund  in  Court  has  died 
intestate,  the  Court  will  not  allow  the  fund  to 
be  paid  out  to  the  person  entitled  to  take  out 
letters  of  administration  to  the  estate  of  the 
intestate,  but  who  has  not  done  so,  even  although 
the  fund  is  under  £20. 

Frogley  r.  Phillips,  (1902)  50  W,  R.  184— 
[Byrne,  J. 

103.  Petition  affecting  Fund — ^'■Account  of 
A.  B. 7vith  Remainder  Over'' — JVoticeto  Trustees.] 
— On  the  hearing  of  a  petition  for  payment  out 
of  Court  of  a  fund  standing  to  the  "  account  of 
A.  B.  with  remainder  over,"  the  trustees  must  be 
served,  inasmuch  as  they  might  have  received 
notice  of  assignments  or  dealings  with  the  fund. 
Practice  Note,  [1907]  W.  N.  44— Joyce,  J. 

104.  Petition  by  Tenant  for  Life — Reversion 
assigned  by  Wife— Affidavit  of  no  Settlement.] — 
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Payment  out  of  Fund  in  CoviTt—Conti7iued. 

On  a  petition  for  jiaynient  out  of  Court  by  a 
tenant  for  life  of  a  fund  who  had  taken  assign- 
ments of  all  the  reversionary  interests,  one  of 
the  reversioners,  who  was  a  married  woman,  and 
her  husband  refused  to  make  an  affidavit  of  no 
settlement. 

Held — that  the  fund  might  be  ordered  to  be 
paid  out  on  an  affidavit  of  no  settlement  by  a 
person  likely  to  be  well  informed. 

Rowhi>id  V.  Oaklei/  ((18uO)*14  Jur.  (n.s.)  845) 
followed. 

Timothy   v.    Crowx,  (1900)  82  L.  T.  142— 
[Cozens-Hardy,  J. 

105.  Premniptioii    of   Death  —  Ei-'idence.']  — 
Where  an  application  is  made  for  the  payment 
out  of  Court   of  funds  by   ])ersons  claiming  as 
upon  the   presumption   of  death   by  reason  of 
seven   years'   absence  of   the   person   to  whose 
credit  the  funds  stand,  and  the  Court  is  satisfied 
with  the  evidence,  it  is  not  in  accordance  with  ! 
modern  jjractice  for  the  Court  to  require  security  ! 
to  refund  before  making  the  order  for  payment 
out.  I 
Ix  EE  B.'s  Trusts,  (1905)  53  W.  R.   491— 

[Warrington,  J. 

106.  Service  of  Petition — Assignment  under 
Mortgagee's  Power  of  Sale  —  Pispetising  loith 
Sen-ice  on  Mortgagor.]  —  Where  there  was  a  j 
mortgage  of  the  reversionary  interest  of  a  fund  j 
in  Court  with  a  power  of  sale  which  had  been  \ 
properly  exercised,  and  there  was  no  question 
about  the  title  of  the  mortgagee,  and  it  was 
found  impossible  to  ascertain  the  whereabouts 
of  the  mortgagor. 

Held — on  a  petition   for   payment  out,  that 
service  of  the  petition  on  the  mortgagor  might 
be  dispensed  with. 
Catteeson  v.  Clark  (1),  [1905]  W.  N.  173. 

VIII.  ACTION  FOR  DECLAKATION. 

107.  Intemled  to  Assist  Plaintiffs  in  Action 
Abroad.] — The  plaintiflEs  were  first  mortgagees 
of  The  Manar,  and  as  such  took  possession  in 
March,  1902  ;  they  then  chartered  her  for  a 
voyage  from  C.  to  St.  Nazaire.  On  her  arrival 
there  she  was  arrested  by  the  defendants,  who  had 
obtained  an  English  judgment  for  necessaries, 
and  had  made  it  "  executory  "  \n  France.  The 
plaintiffs,  in  order  to  obtain  the  release  of  the 
vessel,  had  to  give  bail ;  and  they  intervened  in 
the  French  proceedings  :  they  then  issued  writs 
in  England  against  the  mortgagors  and  the 
creditors,  claiming  a  declaration  of  their  rights 
to  the  vessel  and  her  freight  as  against  the 
creditors.  Both  defendants  applied  to  stay  the 
proceedings. 

Held — that  the  action  against  the  creditors 
should  proceed,  for  it  had  not  been  clearly  estab- 
lished that  the  declaration  asked  for  by  the 
plaintiflEs  would  not  assist  them  before  the 
French  tribunal  ; 

But,  that,  as  the  mortgagors  had  not  yet 
attempted  to  dispute  the  mortgage,  the  action 
against  them  should  be  stayed. 


Brooking  v.  Maudslay,  Son  *<•  Field  ((1888) 
38  Ch.  D.  636  ;  57  L.  J.  Ch.  1001  ;  36  W.  R. 
664  ;  82  L.  T.  378— dictum  of  Stirling,  J.) 
followed. 

"  The  Manar,"  [1903]  P.  95  ;  72  L.  J.  P.  41  ; 

[51  W.  R.  687  ;  89  L.  T.  218  ;  9  Asp.  M.  C. 

482— Bucknill,  J. 

The  action  subsequently  came  on  for  hearing  ; 
and  a  declaration  was  made  that  according  to 
English  law  the  plaintiflfs  were  in  March,  1902, 
entitled  to  take  possession,  and,  upon  doing  so, 
to  retain  the  freights  subsequently  earned  by  the 
vessel. 

"  The  Manak,"  (1903)  72  L.  J.  P.  64  ;  89  L.  T, 
[26  ;  19  T.  L.  R.  617— Bucknill,  J. 

108.  Limits— R.  S.  C,  Ord.  25,  r.  5.]— The 
right  to  bring  an  action  for  a  declaration  alone 
under  Ord.  25,  r.  5,  is  not  unrestricted,  and  is 
subject  to  the  discretion  of  the  Court. 

North  Eastern  Marine  Engineering  Co., 

[Ld.  r.  Leeds  Forge  Co.,  Ld.,  [1906]  1  Ch. 

324  ;  75  L.  J.   Ch.  178  ;   54  W.  R.   370  ;    94 

L.  T.  56  ;  22  T.  L.  R.  178— Joyce,  J. 

109.  When  Maintainable— B.  S.  C,  Ord.  25, 
r.  5.] — The  mere  fact  that  a  highway  authority 
have  disputed  a  plaintiff's  right  to  a  piece  of 
roadside  waste  does  not  entitle  him  to  bring  an 
action  for  a  declaratory  judgment. 

Offin  r.  RocHFORD  Rural  District  Council 

[1906]  1  Ch.  342  ;  70  J.  P.  97  ;  54  W.  R.   244 

— Warrington,  J. 

IX.  DISCONTINUANCE. 

110.  Auxiliary  Proceedings — Incidental  Costs 
— Costs  of  Adjournment — R.  S.  C,  Ord.  26,  r.  1 
—B.  S.  C,  Ord.  55,  rr.  15,  15a.]— The  right  of 
every  suitor  in  the  Chancery  Division  to  have 
any  question  determined  by  the  judge  personally 
is  beyond  question,  and  an  adjournment  to  the 
judge  is  not  in  the  nature  of  an  appeal.  All 
orders  in  the  Chancery  Division  are  made  by  the 
Court  or  by  a  judge,  either  personally  or  through 
a  Master. 

All  orders  made  in  chambers  are  orders  of  the 
judge,  though  taken  without  the  parties  actually 
going  before  him. 

Some  orders  nmst,  under  the  rules,  be  made  by 
the  judge  in  person  (see  Ord.  55,  rr.  15,  15a),  and 
matters  in  which  such  orders  are  sought  for  are 
brought  before  the  judge  as  a  matter  of  coui-se. 
If  orders,  not  being  of  the  nature  last  referred  to, 
are  applied  for,  ami  when,  before  the  Master,  he 
is  prejjared  to  make  for  the  judge  a  proper  order, 
if  at  the  instance  of  the  jxirty  resisting  such 
order,  the  matter  is  adjourned  to  the  judge, 
whether  in  Chambers  or  in  Court,  the  costs  of 
the  adjournment  are  in  the  discretion  of  the 
judge. 

Es})ecial  care  should  be  taken  in  reference  to 
the  costs  of  the  adjournment  in  cases  where,  from 
the  nature  of  the  application,  it  is  clear  that  the 
proper  necessary  costs  of  the  application  must 
be  borne  by  the  applicant. 

Judges  are  careful  not  to  check  reasonable  and 
proper  adjournments  to  themselves  by   visiting 
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rS  L.  T.  311; 


Discontmuance —  Continued. 
the  party  at  whose  instance  the  adjournment 
is  taken  with  costs  simply  because  he  is  un- 
successful. 

A  plaintiff  seeking  to  discontinue  an  action 
upon  terms  of  paying  the  defendant's  costs  in 
that  action,  will  not  be  compelled  as  part  of  his 
bargain  to  pay  the  costs  incurred  by  the  defen- 
dant in  auxiliary  proceedings  taken  by  the 
plaintiff  before  another  tribunal  arising  out  of 
the  same  case,  and  the  result  of  which  caused 
the  plaintiff  to  discontinue  his  action. 
Lloyd's  Bank,  Ld.  r.  Princess  Royal  Col- 

[LIERY  Co.,  (1900)  48  W.  R.  427,  460  ;    82 
L.  T.  559— Byrne,  J. 

111.  Noimdt—R.  S.  a,  Ord.26,r):  1—4.]— A 
plaintiff  can  no  longer  elect  to  be  nonsuited. 
Should  he  wish  to  discontinue  the  action  at  the 
trial,  he  must  do  so  under  Ord.  24,  r.  1,  by 
leave  of  the  judge. 

Deciiion  of  C.   A.  ([1898]   1  Q.  B.  636  ;   67 
L.  J.  Q.  B.  454  ;    46  W.  R.  340  ;  7 
14  T.  L.  R.  280)  affirmed. 
Fox  V.  Star  Newspaper  Co.,   [1900]   A.  C. 

[19  ;  69  L.  J.  Q.  B.  117  ;  48  W.  R.  321  ;  81 
L.  T.  562  ;  16  T.  L.  R.  97— H.  L.  (E.). 

112.  Notice  of  Discontinuance  after  Close  of 
Pleadings—Validity— B.  S.  C,  Ord.  26,  r.  1.]— 
By  Ord.  26,  ?'.  1,  a  plaintiff  may  give  notice  of 
discontinuance  before  receipt  of  defence,  or  after 
receipt  thereof  before  taking  any  other  pro-  j 
ceeding  in  the  action  (save  an  interlocutory  ] 
application).  i 

The  fact  that  a  plaintiff,  after  receipt  of  j 
defence,  does  nothing,  but  allows  the  pleadings  i 
to  be  closed  automatically,  and  the  defendant  to 
give  notice  of  trial,  does  not  prevent  him  from 
subsequently  giving  a  valid  notice  of  discon- 
tinuance. 

De  Jong   r.  United   Motor  Co.,  (1903)  20 
[R.  P.  C.  472— Kekewich,  J. 

113.  Notice  to  Proceed — Befendant  not  aiipear- 
ing  to  Writ  of  Summons — No  Proceedings  for  a 
Year— Personal  Service — R.  S.  C,  Ord.  64, 
r.  13.]— Where  a  defendant  has  been  duly 
served  and  has  not  appeared,  and  there  has  been 
no  proceedings  for  a  year  against  him,  the  filing 
of  a  month's  notice  to  proceed  is  a  sufficient 
compliance  with  Ord.  64,  r.  13,  and  personal 
service  is  unnecessary. 

Jamaica   Rg.  Co.  v.  Colonial  Bank  ([1905] 

1  Ch.  577,^0.  1,  supra')  approved. 

Morrison  r.  Telfer,  [1906]   "W.  N.  31  ;   120 

[L.  T.  Jo.  383  ;  41  L.  J.  (n.c.)  10.5— 

Eady,  J. 

113a.  Biscontinuance — Terms  as  to  a  Second 
^cito/*.]— Where  a  plaintiff  applies  for  leave  to 
discontinue  an  action,  the  Court  will  consider 
whether  they  should  not  make  it  a  condition 
that  he  should  not  be  at  liberty  to  bring  another 
action. 

Hess  v,  Labouchere,  (1898)  14  T.  L.  R.  350 

-[C.  A. 


X.  TRIAL. 


(a)  Miscellaneous. 


114.  Affidavit  by  One  of  the  Jury  at  the 
Trial — Inadmissibility  on  Application  for  New 
Trial.] — A  juryman  cannot  be  heard  to  com- 
plain of  a  verdict  to  which  he  has  been  a  party 
after  he  has  left  the  jury-box.  He  must  protest 
in  the  jury-room  or  in  the  Court.  Two  days  after 
the  verdict  of  the  jury  was  pronounced  in  Court, 
one  of  the  jury  wrote  to  the  Lord  Chief  Justice, 
who  tried  the  case,  stating  that  he  had  not  agreed 
to  the  verdict  as  pronounced.  This  juryman  had 
since  made  an  affidavit. 

Held — that  the  affidavit  was  not  admissible 
on  an  application  for  a  new  trial. 
Nesbitt  I'.  Parrett  and  Another,  (1902) 
[18T.  L.  R.  510-C.  A. 

115.  Certificate  for  a  Special  Jury.] — An 
application  for  a  certificate  for  a  special  jury 
should  be  made  immediately  upon  the  conclusion 
of  the  trial. 

Griffiths  v.  Griffiths  (Queen's  Proctor 

[showing  cause),  (1898)  14  T.   L.   R.   184.— 

Barnes,  J. 

116.  Citation  of  Beports — "  Weekly  Notes."] 
— The  "  Weekly  Notes  "  should  only  be  cited  on 
points  of  practice,  or  as  interim  reports  of  cases 
pending  publication  in  the  Law  Reports, 

In   re   Smith's  Settlement;  Williams  v. 
[Smith,  [1903]  1  Ch.  373— Eady,  J. 

117.  Hearing  in  camera — Biterests  of  Justice.] 
— Whenever  it  is  reasonably  clear  that  justice 
cannot  properly  be  done  unless  a  case  is  heard 
in  mmera,  every  Court  has  an  inherent  juris- 
diction to  so  hear  it. 

The  necessity  for  this  course  may  arise  in 
different  classes  of  cases  :  e.g.,  patent  cases, 
cases  connected  with  wards  of  Court,  and  matri- 
monial cases  of  such  a  type  that  real  investiga- 
tion of  the  facts  is  impossible  before  a  mixed 
audience. 
Druce  r.  Druce  and  Gibbs,  [1903]   P.   144  ; 

[72  L.  J.    P.  51  ;  88  L.  T.  573  ;  19  T.  L.  R. 
387— Jeune,  P. 

118.  Jury  expressing  Opinion  in  favour  of 
Plaintiff  after  hearing  Plaintiffs  Case  only — 
Biglit  of  Befendant  to  New  Trial.] — The  mere 
communication  by  the  jury  who  are  trying  an 
action  for  an  opinion  in  favour  of  the  plaintiff 
during  or  at  the  close  of  the  plaintiff's  case 
before  the  defendant's  evidence  is  heard  is  not  of 
itself  such  misconduct  on  the  part  of  the  jury  as 
will  justify  counsel  for  the  defendant  in  refusing 
to  go  on  with  the  case  before  "that  jury  and 
entitle  the  defendant  to  a  new  itrial. 
Campbell    v.  The    Hackney    Furnishing 

[Co.,  Ld.,  (1906)  22  T,  L,  R,  318— Div,  Ct, 

119.  Right  of  Reply — Two  Befendants — One 
Befendant  not  calling  Witnesset.] — At  the  trial 
of  an  action  for  libel  against  two  defendants, 
one     defendant    called     witnesses     who     gave 
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evidence  material  to  the  cases  of  both  defendants, 

and  the  other  defendant  called  no  evidence. 

Held — that  the  defendant  who  had  not  called 
witnesses  had  the  right  to  address  the  jury  after 
the  plaintiff's  concluding  speech. 

Eyland  v.  Jackson  and   Brodie,  (1902)  18 
[T,  L.  R.  574— Bruce,  J. 

(b)  Notice  of  Trial, 

120.  Summons  for  Directions — Assizes — Ten 
Days' Xotice—B.  S.  C,  Onl. 30,  rr.\,2—0rd.  36, 
rr.  14,  18,  18A.] — It  is  competent  for  a  judge, 
when  a  case  comes  before  him  on  a  summons  for 
directions,  under  Ord.  30,  r.  1,  to  order  that  notice  I 
of  trial  may  be  given  for  the  next  assizes,  but 
that  the  case  shall  not  come  on  for  trial  till  such 
time  as  wiU  give  the  defendant  ten  days'  notice 
of  trial. 

Lasliier\.  Tekeian  {(IS02')  67  L.  T.  121— Div. 
Ct.)  distinguished. 
Baxter  i\  Holdsworth,  [1899]  1  Q.  B,  266  ; 

[68  L.  .J.  Q.  B.  1.54  ;  47  W.  R.  179  ;  15  T.  L.  R. 
84— C.  A. 

121.  Sunnnon.'ifor  Directions — Setting  down/or 
Trial  as  Short  Cause — Length  of  Notice — R.S.  C, 
Ords.  16,  r.  21  ;  30,  r.  2,  ;  36,  r.  14  ;  40,  r.  1  ; 
52,  r.  5.]  —  Upon  a  summons  for  directions 
the  Master  ordered  a  debenture  holder's  action 
to  be  set  down  for  trial  without  pleadings  to 
be  heard  as  a  short  cause  :  judgment  to  be 
applied  for  on  minutes,  evidence  to  be  taken  by 
affidavit. 

Held— that  the  order  should  have  given  the 

plaintiff  leave  to  serve  notice  of  trial,  and  that 

ten  days'  notice  would  be  necessary. 

Re  Pringle  &  Co.,  Ld.  ;  Pawnall  r.  Pringle 

[&  Co.,  (1904)  89  L.  T.  743— Buckley,  J. 

(c)  Place  of  Trial. 

122.  Change   of   Venue — Assi-es — Discretion.] 

■ — The  Court  of  Appeal  ought  always  to  require 
an  overwhelmingly  strong  case  before  they  inter- 
fere with  the  discretion  of  a  judge  at  chambers 
as  to  the  place  where  an  action  should  be  tried. 
In  an  action  of  ejectment  with  regard  to  land 
in  Cornwall,  prima  facie  Cornwall  is  the  right 
place  in  which  to  try  it ;  and  circuit  cases  should 
be  tried  on  circuit.  If,  however,  it  can  be  shown 
that  there  is  a  great  balance  of  convenience  in 
favour  of  trying  the  case  elsewhere,  that  would 
De  a  gi'ound  for  asking  for  an  order  for  a  change 
ji  venue. 

Decision  of  Day.  J.  affirmed. 
FoxwELL  V.  Van  Grutten,  (1898)  14  T.  L.  R. 

[145. 

123.  Discretion  of  Judge  in  Chambers — Appeal 
—R.  S.  C,  Ord.3G,r.  1.]— The  Court  of  Appeal 
will  not  interfere  with  an  order  of  a  judge  at 
chambers  fixing  the  place  of  trial  of  an  action, 
unless  a  clear  case  is  made  out  against  it. 
Thorogood    v.  Newman  and  Others,  (1906) 

[23  T.  L.  K.  97  ;  .51  Sol.  Jo.  81.— C.  A. 

B.D. — VOL.    III. 


124.  Transfer  of  Action  — Selection  of  Tri- 
bunal —  Attorney- General's  Discretion.]  — In 
the  above  case  the  Attorney-General  never 
intended  to  exercise  any  prerogative  right,  and 
did  not  wish  to  interfere  with  the  discretion  of 
the  Court  in  any  way. 

It  has  never  been  the  practice  of  the  Attorney- 
General  to  exercise  in  such  manner  the  pre- 
rogative of  the  Crown,  assuming  him  to  have  it. 
All  that  he  does  is  by  his  fut  to  authorise  the 
relators  to  go  on  with  the  matter  involving 
public  interest,  so  long  as  he  thinks  it  right  that 
they  should  be  permitted  to  go  on.  He  does  not 
clothe  them  with  the  prerogative  of  the  Crown. 
He  has  no  intention  of  doing  so. 

Decision  of  Kekewich,  J.  ((1900)  49  W.  R. 
152  ;  83  L.  T.  569)  reversed. 

Attorney-General  r.  Wilson,  (1901)  70  L.J. 
[Ch.  234  ;  49  W.  R.  195  ;   83  L.  T.  647— C.  A. 

(d)  Right  to  Jury. 

125.  Counter-claiming  Defendant — Action  for 
Specific  Performance  commenced  in  Chaneerg 
Division — Counter-claim  by  Defendant  for  Relief 
in  respect  of.  Slander,  Libel  and  Malicious 
Prosecution — AjypUcation  for  Transfer  of  ivhole 
Action  and  Counter-claim,  to  King's  Bench  Divi- 
sion to  be  Iried  with  a  Jury — Trial  in  that  Form 
of  Particular  Issues  raised  by  Counter-claim — 
Judicature  Act,  1873  (36  &  37  Vict.  c.  66), 
s.  lOa—Ord.  19,  rr.  3— Ord.  27,  r.  11  — Ord.  36, 
rr.  2-7.] — On  the  true  construction  of  rule  2  of 
Ord.  36,  "  action  "  does  not  include  a  counter- 
claim, and  "plaintiff"  does  not  include  a 
defendant  who  is  seeking  relief  by  means  of  a 
counter-claim. 

Where,  therefore,  the  defendant  to  an  action 
seeks  by  a  counter-claim  relief  in  respect  of  any 
of  the  matters  specified  in  that  ride  [e.g.  libel), 
he  is  not  entitled  as  of  right  to  have  the  whole 
action  and  counter-claim  tried  by  a  judge  with 
a  jui-y  ;  but  there  is  strong  ground  for  an  ai)pli- 
cation  to  the  judge  to  exercise  the  wide  discretion 
given  to  him  by  rule  7  (a)  of  the  same  order  to 
allow  particular  issues  raised  in  the  counter- 
claim to  be  so  tried. 

Decision  of  Warrington,  J.  affirmed. 
Kinnaird  v.  Field  (No.  2),  [1905]  2  Ch.  361  ; 

[74  L.  J.  Ch.  692  ;  54  W.  R.  85  ;  93  L.  T.  190  ; 
21  T.  L.  R.  682— C.  A. 

126.  Ireland — Action  in  Chancery  Division — 
Damages  for  Conspiracy  and  Injunction — D'ls- 
cretion  of  Court  below  —  Judicature  (Ireland) 
Act,  1877  (40  ic  41  Vict.  c.  57),  s.  48.]— The 
plaintiff  brought  an  action  in  the  Irish  Chancery 
Division  for  damages  for  ct)nspiracy,  and  an 
injunction  against  boycotting  and  similar  matters. 
The  V ice-Chancellor  rejected  the  defendants' 
contention  that  they  were  entitled  as  of  right  to 
a  jury,  and  refused  an  order  for  one  ;  but  it  was 
not  clear  whether  the  question  of  discretion  (as 
distinct  from  right)  was  argued  before  him. 

The  C.  A.  in  the  exercise  of  their  discretion 
ordered  a  trial  before  the  Vice- Chancellor  and  a 
jury- 

Held  (Earl  of  Halsbury,   L.C,  dissenting)— 
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that  the  order  of   the   C.  A.  ought  not  to  be 

distui'bed. 

Per  the   L.C.,    the  V.-C.   had  exercised   his 

discretion,   and   therefore  the  C,  A.  should  not 

have  interfered  with  his  order. 

Lord    de    Fheyne  v.   Johnston,    (1904)  20 

[T.  L.  R.  454— H.  L.  (Ir.). 

127.  Leave  to  Defend  given  without  any 
Co?idition  or  Direction  as  to  Mode  of  Trial  — 
Right  of  Defendant  to  Trial  with  a  Jury — 
B.  S.  C,  1883,  Ord.  14,  rr.  6,  d,~Ord.  36,  r.  6.]  — 
Where  on  a  summons  under  Ord.  14  an  order 
has  been  made  giving  the  defendant  leave  to 
defend  vi^ithout  any  condition  or  direction  as  to 
the  mode  of  trial,  the  judge  at  chambers  cannot 
on  a  subsequent  summons  deprive  the  defendant 
of  his  right  under  Ord.  36,  r.  6,  to  have  the  action 
tried  with  a  jury. 

WooLFE  r.  De  Braam,  (1899)  48  W.  R,  161  ; 
[81  L.  T.  533  ;  16  T.  L.  R.  61— C.  A. 

XI.  MOTION  FOR  NEW  TKIAL. 

(a)  Costs. 

128.  3Iisdireetio7i — Costs  of  First  Trial  and 
A2)2)lication  for  New  I'rial.'] — Where  a  new  trial 
is  granted  on  the  groimd  of  misdirection,  the 
Court,  as  a  general  rule,  will  order  the  costs  of 
the  first  trial  and  of  the  application  for  a  new- 
trial  to  abide  the  event  of  the  new  trial. 
Jones  r.  Richards,  (1899)  15  T.  L.  R.  398— 

[C.  A. 

129.  Successful  Application.'l — In  the  absence 
of  special  circumstances  the  costs  of  a  successful 
application  for  a  new  trial  should  be  borne  by 
the  party  opposing  such  application. 

Hamilton  v.  Seal,  [1904]  2  K.  B.  262  ;   73 

[L.  J.  K.  B,  560  ;  52  W.  R..581  ;  90  L.  T.  592 

— C.  A. 

(b)  Grounds  for  Ordering  New  Trial. 

130.  Excessive  Damages— Prospective  Loss  of 
Income — Professional  Earnings.'] — The  Coiu-t 
will  not  order  a  new  trial  merely  because  the 
damages  awarded  are  larger  than  the  Court 
would  have  given.  The  verdict  must  stand 
unless  the  damages  are  so  excessive  that  twelve 
reasonable  men  could  not  have  given  them,  or 
unless  it  can  be  seen  that  the  jury  have  dis- 
regarded some  direction  of  the  judge,  or  have 
considered  topics  which  they  ought  not  to  have 
considered. 

A  juiy  in  awarding  damages  for  loss  of  earnings 
ought  not  to  merely  capitalise  the  income,  but 
should  allow  for  accidents,  &;c. 

A  young  engineer  with  prospects  of  a  good 
api)ointment  was  incapacited  by  a  railway  acci- 
dent from  following  his  profession,  and  a  jury 
awarded  him  £3,000. 

Held  —  that  a  new  trial  ought  not  to  be 
ordered. 

Praed  v.  Graham  ((1890)  24  Q.  B.  D.  53,  and 


Phillips  V.  L.  S-  S.  W.  By.  Co.,  (1879)  5  Q.  B.  D. 
78)  applied. 

Johnston  v.  G.  W.  Ry.  Co.,  [1904]  2  K.  B.  250  ; 

[73  L.  J.  K.  B.  568  ;  50  W.  R.  612  ;  91  L.  T. 

157  ;  20  T.  L.  E.  455— C.  A. 

131.  Excessive  Damages — Order  for  New  Trial 
unless  Smaller  Damages  accej)ted — Jurisdiction.] 
— In  an  action  of  tort,  if  the  C.  A.  consider  the 
damages  awarded  excessive,  there  is  no  juris- 
diction without  the  defendant's  consent  to  order 
that  there  should  be  a  new  trial  unless  the 
plaintifE  agi-ee  to  accept  a  lesser  sum  fixed  by 
the  Court. 

Opinion  of  C.  A.  in  Belt  v.  Lawes  ((1884)  12 
Q.  B.  D.  356  ;  53  L.  J.  Q.  B.  249  ;  32  W.  R.  607  ; 
50  L.  T.  441)  overruled. 

Per  Lord  Halsbury,  L.C.  Even  in  mitigation 
of  damages  you  cannot  go  into  evidence  which,  if 
proved,  would  constitute  a  justification. 

A  new  trial  has  been  gi-anted  because  counsel 
for  the  plaintiff  read  to  the  jury  the  amount  of 
damages  claimed. 
Watt  v.  Watt,  [1905]  A.  C.  115  ;  74  L.  J.  K.  B. 

[438  ;  69  J.  P.  249 ;  53  W.  R.  547  ;  92  L.  T. 
480  ;  21  T.  L.  R.  386— H.  L.  (E.). 

132.  Inconsistent  Findings.] — In  an  action 
brought  by  the  respondent  (who  sued  both  in 
person  and  as  tutor  to  his  minor  son)  against  the 
appellants  for  causing  the  death  of  his  wife  and 
his  son's  mother  by  negligently  supplying  tartar 
emetic  instead  of  bismuth,  the  jury  found — 
(1)  that  the  wife's  death  was  accelerated,  but  not 
to  any  appreciable  extent,  by  her  taking  a  dose 
of  tartar  emetic  in  mistake  for  bismuth  ;  (2)  that 
the  respondent  had  not  suffered  any  damage  by 
reason  of  his  wife's  death  ;  but  (3)  that  the  child 
had  suffered  damage  to  the  extent  of  one  thousand 
dollars. 

Held — that  the  second  and  third  findings 
were  not  inconsistent,  but  that  it  was  for  the 
Coiu't  to  say  whether  on  all  the  facts  the 
respondent  could  recover  the  damages  from  the 
appellants,  and  as  the  jury  had  found  that 
the  death  of  the  wife  was  not  accelerated  by  the 
poison  to  any  appreciable  extent,  it  followed  as 
a  legal  consequence  that  the  damage  attributable 
to  the  appellants  was  inappreciable,  and  that,  it 
could  not  be  appreciable  for  the  boy  any  more 
than  for  his  father,  and  that  the  order  of  the 
Court  of  Queen's  Bench  for  Lower  Canada 
gTanting  a  new  trial  must  be  reversed. 
Kerry  v.  Encland.  [1898]  A.  C.  742  ;  67 
[L.  J.  P.  C.  150— P.  C. 

133.  Misdirection —  Omission  of  Counsel  to 
suggest  Questions  to  Judge  at  Trial.] — At  the  end 
of  his  summing  up  the  judge  asked  counsel 
whether  they  wished  any  other  questions  put  to 
the  jury.  Counsel  on  either  side  answered  in 
the  negative.  On  an  application  for  a  new  trial, 
it  was  objected  that  the  defendant  could  not  raise 
the  question  of  misdirection,  as  his  counsel  had 
suggested  no  further  question. 

Held — that  there  had  been  no  misdirection, 
but  (per  Vaughan  Williams,  L.J.)  that  the  fact 
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that  the  judge  asks  counsel  whether  they  have 
any  further  questions,  and  they  reply  in  the  nega-  i 
tivc,  cannot  prevent  it  being  said  on  amotion  for 
a  new  trial  that  there  was  some  other  important 
question  which  ought  to  have  been  submitted  to 
the  juiy, 

Weiser  r.  Segar,  [1904]  W.  N.  93  ;  117  L.  T. 
rJo.  8  ;  48  Sol.  Jo.  457  ;  39  L.  J.  N.  C.  237— 

C.  A. 

134.  Xetv  EcidfHce  discovered — Conclnisifene)<.s 
—  Verdict  of  J^(o-«,r.l— The  rule  as  to  granting 
a  new  trial  in  order  to  enable  a  party  to  adduce 
new  evidence  after  an  action  has  once  been 
decided  by  a  jury  is  that  a  new  trial  may  be 
granted  if  new  evidence,  which  could  not  have 
been  obtained  before,  has  been  discovered  which, 
if  it  had  been  adduced  at  the  trial,  would  have 
been  conclusive,  so  that  the  verdict  must  have 
been  otherwise  than  it  was. 

YouxG  r.  Kershaw.  Burton   c  Kershaw, 
[(1899)  81  L.  T.  531  ;  16  T.  L.  K.  52— C.  A. 

135.  Setting  Aside  Verdict  against  Ecideiwe — 
Malicious  Prosecution.']— ^Qlora  setting  aside 
the  verdict  of  a  jury  the  Court  must  be  satisfied 
that  upon  the  evidence  it  was  unreasonable  and 
almost  perverse  for  a  jury  to  find  such  a  verdict 
when  properly  instructeil  by  the  judge. 

A  plaintiff  obtained  a  verdict  for  damages  for 
having  been  adjudged  bankrupt  maliciously  and 
without  reasonable  and  probable  cause.  It 
appeared  that,  even  assuming  that  he  was  not 
intentionally  avoiding  his  creditors,  yet  there 
was  evidence  on  which  a  reasonable  man  might 
conclude  that  he  was  doing  so. 

Held— that  (the  onus  being  on  the  plaintiff) 
the  verdict  was  rightly  set  aside. 
Cox  V.  English,  Scottish,  and  Australian 

[Bank,  Ld.,  [190.'5]  A.  C.  168  ;  74  L.  J.  P.  C. 
62  ;  92  L.  T.  483— P.  C. 

136.  Verdict  against  Ucidence.] — Where  a 
question  of  fact  is  left  to  the  jury,  and  they  have 
answered  it  reasonaVjly,  their  verdict  cannot  be 
disturbed.  But  where  the  verdict  is  one  that 
could  not  reasonably  have  been  found  if  the 
attention  of  the  jury  had  been  directed  to  the 
whole  of  the  facts  of  the  case,  or  if  the  Court  is  not 
satisfied  that  the  real  question  to  be  determined 
was  so  left  to  them  that  their  verdict  was  given 
ujjon  the  determination  of  that  ipiestion,  the 
Court  may  set  aside  the  verdict  and  order  a  new 
trial. 

Judgment  of  C.  A.  reversed. 
Jones   ,:  Spencer,  (1898)   77  L.  T.   536;    M 
[T.  L.  K.  11-H.L.  (E.). 

(c)  Time  for  Serving  Notice. 

137.  Claim  of  Time  for  Appeal  under  Ord.^H 
—B.  S.  C,  Ord.  39,  r.  4  ;  Ord.  .=i8,  /•.  15.]— A 
litigant  in  person  had  allowed  the  time  tu  expire 
within  which  he  ought  to  have  brought  an  appeal 
from  judge  and  jury  under  Ord.  39,  r.  4.  He 
claimed  the  right  to  the  longer  period  of  three 


months  in  whicli  to  appeal  as  provided  by 
Ord.  58,  r.  15.  On  objection  by  counsel  for  the 
respondent. — 

Held — that  he  was  out  of  time,  such  appeals 
being  governed  by  Ord.  39  alone. 
Fryer    r.    Church    Agency,  Ld.,   (1903)  47 
[Sol.  Jo.  361— C.  A. 

138.  Findings  of  Jury — Reference  for  Report 
as  to  Amount  Due — Judqment  at  a  Later  Date — 
R.  S.  6'.,  Ord.  39,  r.  '4.]— At  the  trial  of  an 
action  the  jury  answere(l  ceitain  questions  in 
favour  of  the  plaintiff,  and  the  judge  directed 
that  the  amount  to  be  paid  by  the  defendant  to 
the  plaintiff  should  be  referred  for  assessment  to 
a  referee,  who  should  report  to  the  judge.  The 
referee  having  reported,  the  judge  gave  judg- 
ment for  the  plaintiff  for  the  amount  assessed. 
The  defendant  then  gave  notice  of  motion  for  a 
new  trial. 

Held — that  the  notice  was  too  late,  as  the 
time  specified  in  Ord.  39,  r.  4,  ran  from  the 
date  of  the  findings  of  the  jury  and  not  from  the 
judgment  of  the  judge. 

Greene  c.  Croome,  (1907)  24  T.  L,  R.  89— 

[C.A. 

Xll.  ENTRY   OF   JUDGMENT. 

139.  Consent  to  Perpetual  Injunction — Method 
of  giviiuj  Consent  in  Chancery  Division — R.  S.  C, 
Ord.  41,  rr.  9,  10.] — In  an  action  for  an  injunc- 
tion, the  defendants  appeared  to  the  writ  by  a 
solicitor.  On  the  plaintiffs  applying  for  an 
interlocutory  order,  the  defendants  did  not 
appear,  but  signed  a  consent  to  a  perpetual 
injunction  which  was  attested  by  their  solicitor. 

j  By  Ord.  41,  rr.  9,  10,  an  order  for  judgment  by 
consent  cannot  be  made  unless  tiie  defendant 
j  either  attends  before  the  judge  and  gives  his 
I  consent  in  writing,  or  unless  his  written  consent 
is  attested  by  a  solicitor. 

Held — that  according  to  the  practice  in  the 
Chancery  Division,  an  order  could  not  be  made 
'  unless  the  defendant   attended  in    person    and 
[  signs  the  registrar's  book. 

I  Elliman  r.  Sequah.  [1903]  W.  N.  187— 
I  [Farwell,  J. 

140.  Cndertaking  ^  Breach  of  Undertaking 
embodied  in  Order — Serrice  of  Order — Commit- 
tal or  Attachment— B.  S.  C,  1883.  Ord.  42,  /•.  7  ; 
Ord.  44,  /•/•.  1,  2.]— Where  defendants  in  an 
action  committed  a  breach  of  an  undertaking 
given  by  them  anil  embodied  in  an  order  of  the 
Court  which  was  not  served  on  them  personally, 

j  plaintiffs  iisked  for  leave  to  issue  a  writ  of 
attachment. 

Held — that  the  order  might  bo  enforced  by 
committal  without  service,  and.  that  the  proper 
remedy  for  the  breach  of  an  undertaking  is  by 
committal,  and  not  by  attachment. 
D.  v.  A.  k  Co.,  [1900]  1  Ch.  4S4  :  69  L.  J.  Ch. 
I  [382;  48  W.  U.  429;  82  L.  T.  47— Cozens- 
I  Harily,  J. 

141.  Undertaking  to  execute  Indenture — 
\  Breach  — Attachment  —  Rules  of    Court,   1883, 

3—2 
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Entry  of  Judgment — Continued. 


I  — Receive?- — 
I  &  32  Vict.  c. 


Tudgments  Extension  Act,  1868  (31 
54),  ss.  3,  4.] — When  a  certificate 


Ord  il,  r.  5.]-By  a  judgment  all  farther  pro-                                -   .      ^^-     .^^^^  ^^^  ^^^^  registered 
ceedings  in  an  action  were  stayed,  the  defendants  !  .     .,     -,-r.  ,    ^.__^, ., ..x,_  ^,.!'  t...i„ 


in  the  High  Court  in  accordance  with  the  Judg- 
ments Extension  Act,  18(58,  there  is  power  to 
appoint  a  receiver  of  the  debtor's  life  interest  in 
settled  funds,  by  way  of  equitable  execution. 
Thompson  and  Another  r.  Gill,  [1903]  1 
[K.  P..  760  ;  72  L.  J.  K.  B.  411  ;  51  "'  ' 
484  ;  88  L.  T.  714  ; 


K.  B.  411  ;  51    W.  K. 
19  T.  L.  R.  366— C.  A. 


(c)  Sequestration. 

146.  Local  Authoritij  causing  Nuisance  from 
Sewage — Injunction — Disoledience — Application 
to  Si-questrate  —  Costs.']  —  Costs  as  between 
solicitor  and  client  may  sometimes  be  given  to 
the  party  moving,  by  way  of  indemnity,  instead 
of  committing  the  respondent. 

In  July,  1901,  an  injunction  was  granted 
restraining  a  sanitary  authority  from  allowing 
sewage  to  flow  into  a  certain  stream  so  as  to  be 
a  nuisance  to  the  plamtiif.     In  July,  1902,  the 


undertaking  forthwith  to  execute  a  certain 
indenture.  On  a  motion  by  the  plaintiff  that 
he  might  have  leave  to  issue  a  writ  of  attach- 
ment against  the  defendants  for  breach  of  their 
undertaking  : — 

Held — that  in  the  case  of  an  undertaking  of 
this  kind  there  ought  either  to  be  service  in 
accordance  with  Ord.  41,  r.  5,  or  an  order  in 
the  nature  of  a  four-day  order.  The  use  of  the 
word  "  forthwith  "  dispenses  with  the  necessity 
for  fixing  a  time. 

Halford  r.    Hardy,   (1900)   81   L.  T.   721— 
[Kekewich,  J. 

142.  Undertaking  to  Pay  Money — Partnership 
Action — Breach  of  Undertahing — Committal — 
Debtors  Act,  1869  (32  &  33  Vict.  c.  62),  .?.  4.]  — 
An  undertaking  in  a  partnership  action  to  pay 

money  into  Court,  or  into  a  banking  account,    ^^  ^^^^^^^^^^^  ^^  ^^^^     ,^^,^^^,^. 

cannot  be  enforced  by  attachment  or  committal,  |  iarteripplied"for'''leaVrto  sue"  out  rwdt"of 
as  it  does  not  fall  withm  the  exceptions  m  i  sequestration  on  the  ground  of  the  authority's 
sect.  4  of  the  Debtors  Act,  1869.  '  disobedience,  and  the  Court  directed  an  expert 

Carter    r.    Egberts,    [1903]   2  Ch.   312;   72  ;  to  report  upon   their  sewage   works.     On  the 
[L.  J.  Ch.  6.")5  ;  89  L.  T.  239 — Byrne,  J.  :  presentation  of  this  report  the  Court  made  an 

order  for  sequestration  ;  but  directed  the  writ  to 

lie  in  the  office  for  six  months  on  the  authority 

I  undertaking  to  carry  out  the  works  recommended 

i  by  the  expert,  and  on  their  paying  the  costs  of 

,.„      ,  ,    ,.      ^,    ,       T.-        J-        J-   r   7  and  incidental  to  the  motion,  including  the  fees 

U3.  Appeal  Jor  Cbsts-~P>scret ton  of  Judf^^^^  ^^^   plaintiff's    expert    and    of    the    expert' 

Ea'amxnation    of    Beltor    as    to    nieans-Crar.    ^^ppointed  by  the  Court.  ^ 

nishee   Order  —  Costs  —  Judicature    Act,    1873      ^^  -^ 

(36  &  37  Vict.  c.  66),  s.  49— ii.  S.  C,  1883,  Lee  r.  Aylesbury  Urban  District  Council, 
Ord.   42,   rr.   32,   34;     Ord.  45,   r.    9.]— There  [(1903)  19  T.  L.  R.  106— Buckley,  J. 

is  no  appeal  from  the  decision  of  a  judge,  without 

his  leave,  refusing  to  order  the  costs  incident  to  146a.  Breach  of  Cndertahing  by  Cotnpany — 
the  examination  of  a  judgment  debtor  as  to  his  -  Application  to  Commit  Directors — JR.  S.  C,  Ord. 
means  under  Ord.  42,  r.  32,  and  the  costs  i  52,  r.  31.] — Where  there  was  a  breach  of  an 
incident  to  the  application  for  a  garnishee  order  undertaking  by  the  defendant  company  to  make 
under  Ord.  45  to  be  paid  by  the  debtor,  such  !  up  a  road  given  at  the  hearing  of  an  action,  an 
costs  being  in  the  discretion  of  the  judge.  j  application   was   made   to  commit   two  of    the 

The   Court  of  Appeal  cannot   give  leave  to  [  directors  under  Ord.  52,  r.  31. 

appeal  in  such  a  case.  HELD-that  having  regard  to  the  fact  that 

Semble,  there  is  no  reason  why  the  examiiia-  ,  this  was  an  undertaking,  though  the  directors 

tion  of  a  judgment  debtor  as  to  means  should  be  I  ^ere  not  morally  justified  in  not  carrying  it  out, 

considered  as  a  luxury,  the  costs  of  which  must  i  the  Court  could  not  make  an  order  under  Ord. 


XIII.  EXECUTION. 

(a)  Discovery  in  Aid. 


be  paid  by  the  creditor  in  any  event. 

Adlington  t.  Coningham,  [1898]  2  Q.  B.  492  ; 

[67  L.  J.  Q.  B.    926  ;    79   L.    T.   292— C.  A. 

144.  Judgment  ugain-st  Company — Power  to  ' 
examine  Retired  Officer— R.  S.  C,  Ord.  42,  ■ 
r.  32.] — Where  judgment  has  been  signed 
against  a  company  there  is  power  under  Ord.  42, 
r.  32,  to  examine  an  officer  of  the  company,  who  I 
has  retired,  as  to  its  assets  and  book  debts,  &c.  ! 
Societe    Genekale   du    Commerce    et    de  \ 

[l'Industrie  en  France  r.  Johann  Maria 

Farina  &  Co.,  [1904]  1  K.  B.  794  ;  73  L.  J. 

K.  B.  355  ;  52  W.  R.  404  ;  90  L.  T.  472  ;  20 
T.  L.  R.  367— C.  A. 


(b)  Scotch  Judgment. 
145.  Decreet  of  Court  of  Session 


Cei-tijicate 


42,  r.  31.  There  would,  however,  be  an  order 
that  the  company  do  the  work  within  three 
months. 

Attorney-General  r.  S.  Wheatley  &  Sons, 
[(1903)  116  L.  T.  Jo.  153— Joyce, -J. 

147.  Xotice  (f  Writ  of  Sequestration  —  Effect 
on  Cho.'<e  in  Action  in  hands  of  Third  Party — 
Banher.] — Mere  notice  of  a  writ  of  sequestration 
does  not  bind  a  chose  in  action  in  the  hands  of  a 
third  party. 

A  defendant  in  an  administration  action  was 
ordered  to  pay  a  sum  of  £136  odd  into  Court  to 
the  credit  of  the  action.  Failing  to  do  so,  a  writ 
of  sequestration  was  issued  against  him  on  May 
20th,  1902.  The  sequestrators  attended  at  the 
defendant's  bank  on  the  same  day  and  gave  notice 
of  the  writ ;  and  demanded  payment  to  themselves 


registered  im  High   Court-^ Equitable  Execution  |  of   the   amount  (which  consisted  of  £204  odd) 


PRACTICE   AND   PROCEDURE. 


74 


Execvition—CoJifhiJied. 

standing  to  defendant's  credit  at  that  date.  The 
bank  undertook  not  to  deal  with  defendant's 
account  pending  consultation  with  their  solicitors. 
Notwithstanding  the  undertaking,  the  defendant 
was  permitted  to  draw  on  his  account,  and  on 
May  22nd  his  balance  was  reduced  to  £137  odd. 
On  May  22nd  the  sequestrators  gave  formal 
notice  in  writing  of  the  writ  to  the  bank,  and 
took  out  a  summons  asking  that  the  bank  might 
be  ordered  to  pay  to  them  the  amount  standing 
to  defendant's  credit  in  the  books  of  the  bank  on 
May  20th,  11»U2. 

Held— that  an  order  could  not  be  made  for 
the  full  sum  of  £204  standing  to  defendant's 
credit  in  the  books  of  the  bank  on  May  20th, 
but  an  order  was  made,  without  costs,  for  the 
amount  standing  to  defendant's  credit  at  the 
bank  on  May  22nd,  1902. 

Ix  RE  Pollard,  Pollard  *•.  Pollard,  (1902) 

[51  W.  R.  Ill  ;  87  L.  T.  61  ;  18  T.  L.  R.  717 

—Joyce,  J, 

148.  Order  far  jjaiji/ieNt  of  Costs  ■ —  Sercice  — 
B.  S.  C,  Ord.  U,'r.  :>—Ord.  43,  rr.  6,  7.]— 
Ord.  41,  r.  .5,  and  Ord.  43,  r.  6,  do  not  apply  to 
the  case  of  an  application  for  leave  to  issue  a 
sequestration  to  enforce  payment  of  costs.  Ord, 
43,  r.  7,  is  the  rule  applicable  to  such  a  case. 
An  order  for  a  sequestration  to  issue  for  costs 
can  be  made  on  special  application  to  the  judge 
without  any  four-day  order  having  been  made. 
The  judge  should  be  satisfied  that  the  order  for 
payment  of  costs  had  come  to  the  knowledge  of  ! 
the  person  against  whom  the  application  was 
made,  and  that  the  failure  to  comply  with  the 
order  was  contumacious.  \ 

In  re  Lvmleij,  Ex  parte  Cathcari  ([1894]  2  | 
Ch.  271  ;  63  L.  J.  Ch.  435  ;  42  W.  R.  401  ;  70 
L.  T.  780 ;  7  R.  179--C.  A.)  followed.  j 

In  re  Deakin,  Ex  parte  Cathcart,  [1900]  2 

[Q.  B.  478  ;  69  L.  J.  Q.  B.  797  ;  83  L.  T.  39— 

C.  A. 

149.  Wilful  Disoiedience  of  Order  of  Court— 
Submission  after  Notice  of  Motion — R.  iS.  C, 
Ord.  42,  r,  31.] — Upon  an  application  for 
sequestiation  the  only  question  for  the  Court  is 
whether  a  contemjit  has  been  committed.  The 
defendants  submitted  to  an  injunction  restraining 
them  from  infringing  the  phiintitf's  patent,  and 
subsequently  committetl  an  alleged  infringement 
in  circumstances  which  were  held  not  to  amount 
to  an  intentional  disobedience  of  the  injunction. 

Held — that  the  Court  could  not  make  any 
declaration    as    to   whether    the    facts    alleged 
amounted  to  an  infringement  of  the  patent. 
Meters,  Ld.  r.  Metropolitan  Gas  Meters,  I 
[Ld.,  (1907)  51  Sol.  Jo.  499— Joyce,  J.  I 


Act,  1869,  is  that,  if  a  plaintiff,  who  has  obtained 
judgment  in  an  action  in  the  High  Court,  goes  to 
the  County  ('ourt,  and  accepts  an  order  theie 
for  payment  of  the  judgment  debt  by  instal- 
ments, he  thereby  consents  to  have  the  judgment 
of  the  High  Court  modified  to  the  extent  of  that 
order,  and  he  is  not  entitled  to  afterwards  issue 
execution  upon  the  judgment  in  the  High  Court, 
without  at  any  rate  getting  the  order  made  by 
the  County  Court  discharged. 

Jones  V.  Jenner  (2r>  J..  J.  Ex.  319),  a[)proved 
and  followed. 

Dictum  of  Cave,  J.  in  lie  Ires ;  JJ.r  parte 
Addinffton  (16  Q.  B.  I).  665,  at  pp.  670,  671)  dis- 
sented from. 

Decision  of  Darling,  J.  affirmed. 

Montgomery  &  Co.  c  De  Bulnes,  [1898]  2 

[Q.  B.  420  ;  67  L.  J.  Q.  B.  768  ;  78  L.  T.  671  ; 

47  W.  R.  22— C.  A. 


(e)  Writ  of  Possession. 

151.  Receirer — Order  to  deliver  Possession  — 
JVo  Time  Limited — Xo  Power  to  issue  Writ  of 
Possession— R.  S.  C,  Ord.  41,  /•.  5  ;  47,  /•.  2.]  — 
Where  in  an  order  for  delivery  of  possession  of 
premises  to  a  receiver  by  error  no  time  was 
limited  : — 

Held — that,  without  obtaining  a  "  four  days  " 
order,  the  receiver  was  not  entitled  to  sue  out  a 
writ  of 


(d)   Stay. 

150.  Judgment  in  Iliyh  Court  —  Order  in 
Count  11  Court  for  paijineut  of  judgment  debt  by 
Instalments  —  Subsequent  proeeedinqs  to  lery 
ejteeution— Debtors  Act,  1869  (32  &  33  Vict.  c. 
62),*-.  5.]— The  effect  of  sect.  5  of  tiio   Debtors 


Savage  r.  Bentley,   (1904)   9o   L.  T.  641— 
[Farwell,  .1. 

152.  Riylit  to  Costs— Judicature  Act,  WJ0(p3 
k  54  Vict.  c.  44),  s.  .5.]— Where  a  landlord  has 
recovered  judgment  for  possession  of  premises 
and  has  issued  a  wi-it  of  possession,  the  Court  or 
a  judge  has  jurisdiction  under  sect.  5  of  the 
Judicature  Act,  1890,  to  order  the  defendant  to 
pay  the  taxed  costs  of  the  writ  of  possession  as 
being  costs  of  and  incident  to  a  proceeding  in 
the  Supreme  Court. 

The  Dartford  Brewery  Co.,  Ld.  r.  Mosely, 

[1906]     1    K.  B.    462;    75    L.  J.   K.  B.    279; 

54  W.  R.  333  :  94  L.  T.  263  :  22  T.  L.  R.  304 

— C.  A. 

XIV.  ATTACHMENT  OF  DEBTS. 

153.  Action  ujiou  Caruislirc  Order— Judy ment 
—  Windiny-up  R.  S.  C,  1883,  Ord.  42,  /•.  24  ; 
Ord.  45,  'rr.  I,  2,  7,  Form  40.]— Though  a  gar- 
nishor who  has  not  received  payment  from  tjie 
garnishees,  u  limited  company,  is  not  thereliy 
entitled  to  petition  for  a  winding-u)),  he  can 
bring  an  action  under  Ord.  14  on  the  garnishee 
order,  and  obtain  a  judgment  against  the  gar- 
nishees, which  may  be  made  the  foundation  of 
winding-up  proceedings. 

In   re     Combined    Weiqhiiyj    and    Advertlsinq 
Mac/line  Co.  ((1889)  43  Ch.  D.  99  :   59  L.  J.  Ch. 
26  ;  38  W.  R.  (i7  :  61  L.  T.  582)  discusse.l. 
IMUTCHETT  r.  ENOLLSH  AND  COLONIAL  SY.NDI- 

[CATE.   [1899]   2  Q.  B.  428  :  68  L.  J.  Q.  B. 
801  ;    17  W.  K.  577  :  81  L.  T.  206 -C.  A. 
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Attachment  of  Debts—  Continued. 

154.  Apportionment  —  Bent  —  Garnishee 
Order.']  —  It  is  not  possible  even  since  the 
Apportionment  Act,  1870  (33  &  34  Vict.  c.  35), 
s.  2,  to  attach  rent  under  the  garnishee  order 
before  it  is  payable. 
Barnett  v.  Eastman,  (1898)  67  L.  J.  Q.  B.  .517 

[-Day,  J. 

155.  "  Dcht'''— Garnishee  Order— Money 
Di'btor  in  Haiuh  of  Public  Official— IMation 
Debtor  and  Creditor — I'roceedinij  to  obtain  Pay- 
ment— Surplus  Afisets  of  Company  in  Liquidation 
—  Companies  Liquidation  Account — li.  S.  C, 
Ord.  4.5,  r.  1 — Companies  (Winding-up')  Act, 
1890  (.53  tf-  54  Vict.  c.  63),  .«.  11,  1.5.]— It  was 
sought  by  a  judgment  creditor  to  attach  a  sura 
of  money  which  constituted  part  of  the  surplus 
assets  of  a  company  in  liquidation.  The  com- 
pany's assets  were  more  than  sufficient  for  the 
payment  of  their  debts,  and  therefore  the  surplus 
became  distributable  amongst  the  shareholders. 
One  of  the  shareholders  was  the  judgment 
debtor,  and  the  liquidator  in  due  course  gave 
him  notice  that  the  sum  of  money  was  payable 
to  him.  He  paid  no  attention  to  the  notice,  and, 
under  the  provisions  of  sect.  15,  sub-sect.  3,  of 
the  Companies  (Winding-up)  Act,  1890,  this 
sum  due  to  him  was  paid  by  the  liquidator  to 
the  companies  liquidation  account  at  the  Bank 
of  England.      A  garnishee  order    absolute  was 


of  the  garnishee  proceedings,  the  assignment  has 
not  yet  been  executed  by  the  assignee,  provided 
that  he  afterwards  assents  to  and  executes  the 
same,  when  its  validity  relates  back  to  the  date 
of  its  execution  by  the  assignor. 

Since  choses  in  action  became  attachable  by 
sects.  60  et  seq.  of  the  Common  Law  Procedure 
Act,  1854,  an  assignment  of  them  may  be  void 
under  13  Eliz.  c.  5,  as  tending  to  defeat,  hinder, 
i  or  delay  creditors. 
of  J  If  the  effect,  not  necessarily  the  object,  of  the 
of\  assignment  is  to  defeat,  hinder,   or  delay  one 


particular  creditor  only,  the  assignment  will 
void  under  the  statute. 

A  garnishee  is  not  on  notice  of  a  garnishee 
order  nisi  bound  to  stop  payment  of  a  cheque 
already  given  by  him  to  the  judgment  debtor, 
bi;t  after  notice  of  the  order  he  cannot  make 
payment  to  the  judgment  debtor  of  any  monies 
in  his  hands  covered  by  the  order,  although 
exceeding  the  sum  attachable. 

Edmujtds    v.    Edmunds,  St.    James,  West- 

[minster    Union    (Garnishees),     [1904] 

P.   362 ;    73   L.   J.    P.    97  ;    91    L.   T.    568— 

Bai'nes,  J. 

157.  Garnishee  Lssue  —  Practice  —  Parties — 
Property.'] — The  right  of  a  judgment  creditor 
obtaining  a  garnishee  order  against  the  fund 
attached  is  similar  to  that  of  an  assignee  taking 
subject  to  all  equities  against  the  assignor  ;  it  is 


obtained  by  the  judgment  creditor  against  the  |  therefore  not  necessary  that  the  judgment  debtor 
,-„o...„f„..  ^^„„,.oi  ,•„  ^^rv,.,a,i,-oc  i,v,n,vioH\.n      On    should  bc  a  party  to  an  issue  stated  to  determine 


inspector-general  in  companies  liquidation.     On 
appeal  by  the  latter  :— 

Held — that  the  only  proceeding  open  to 
obtain  payment  of  the  money  in  question  was 
that  provided  by  sub-sect.  3  of  sect.  15  of  the 
Companies  (Winding-up)  Act,  1890,  and  there- 
fore there  was  no  "debt"  due.  either  from  the 
Board  of  Trade  or  from  any  of  their  officials,  to 
the  judgment  debtor,  and  that  Ord.  45,  r.  1,  did 
not  apply. 
Spence  v.  Coleman,  [1901]  2  K.  B.  199  ;  70 

[L.  J.  K.  B.  632  ;  49  W.  R.  516  ;  84  L.  T.  703  ; 
17  T.  L.  R.  469— C.  A. 


party  to  an  issue  stated  to  determine 
whether  the  judgment  creditor  or  the  person 
seeking  to  enforce  such  an  equity  has  the  better 
right  to  the  fund  in  dispute. 
Levene  r.  Maton,  (1907)  51  Sol.  Jo.  532— 
[Joyce,  J. 

158.  Garnishee  Order  Ab.solute  —  Power  tu 
set  aside  for  Mistake.] — The  Court  has  power  tc 
set  aside  a  garnishee  order  absolute,  even  though 
it  has  been  acted  upon,  where  it  appears 
that  the  evidence  on  which  it  was  made  was 
mistaken. 

31oore  v.  Peachey  (No.  2)  ((1892)  60  L.  T.  198 

ICO    ri  7*    /I    •  i  A     ■  ^   ^' — Div. Ct.)  followed. 

156.  Debts  Owing  or  Accruiny — As-tignntent  of 

Choses    in   Action,  L'.recufed  bi/ Assignor  ow^y,  j  MARSHALL   v.   James,    [1905]    1   Ch.    432;  74 

Validated  by  .^ub.sequent  E.veddion  by  Assignee  !       [L.  J.  Ch.  279  :  53  W.  R.  303  ;  92  L.  T.  681- 

— As.signment  of  Choses  in  Actum  Void  against  <  Joyce,  J 

Creditors— n  Eliz.  c.  n— Effect  of  A.'^signment  to  j 

Defeat  Lndividual  Creditor — Itight  of  Garnishee  .      159.  Incomplete    Discharge    of    Garnishee  — 

to   make   Payment  after   Notice    of    Garnishee  j  Liability  to  be  sued  by  Judgment  Debtor — Dis 

Order  nisi —  Obligation   to   Stop   Payment   oflcretionofCourt — M.  S.  C,  Ord.  io,  r.  1.] — Th( 

Cheque.]  —  The   fees  of  a   j^ublic   vaccination  j  Court  in  its   discretion  will    refuse  to  make  i 

officer,  under  a  contract  specifying  that  he  shall  \  garnishee  order  when  such  order  will  notamoum 

perform  certain  -ministerial  acts  jirior  to  becom-  !  to  a  valid  discharge  to  the  garnishee,  and  wil 

ing  entitled  to  payment,  and  fees  for  registering  i  leave  him  liable  to   an  action  in  respect  of  th( 

births  and  deaths  under  the  Registration  Act,  I  money  attached. 

1836,    which     prescribes     verification     of     the  [      The  defendant,  a  German,  residing  in  Berlin 

accounts   of    the    fees    by   the    superintendent  ]  appealed  to  the  House  of  Lords  against  a  judg 

registrar,   are  debts  accruing  due  so  as   to  be  j  ment,  and  for  the  purpose  of  the  appeal  he  ha( 

attachable  as  soon  as  the  work   is   performed,  i  to  find  a  person  to  enter  into  a  recognizance 

and  although  the  time   for  payment    may  not    for  £500.     A  Berlin  bank,  which  had  an  offid 

have  arrived.  |  in    London,     entered     into     the    recognizance 

An  assignment  by  a  judgment  debtor  may  be    through  their  London  branch,  upon   the  defen 

valid  in  garnishee  proceedings  against  the  claim    dant  paying  to  them  in  Berlin  the  sum  of  £500 

of  the  judgment  creditor,  although  at  the  time  I  The  defendant's  appeal  was  unsuccessful,   an( 
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Attachment  of  Debts — Continued. 
£300  was  required  for  payment  of  the  costs,  and 
there  remained  a  balance  of  £200  due  from  the 
bank  to  the  defendant.  The  plaintiff  in  the 
action  applied  for  a  garnishee  order  attaching 
the  sum  of  £200  to  answer  the  judgment. 

Held — that  the  judgment  creditor  had  not  a 

right  to  the  order  ex   dehito  justitlrp,  and  that, 

as  the  bank  would  still  remain  liable  to  be  sued 

by  the  defendant  in  Berlin  to  recover  the   £200 

notwithstanding  the  order,  the  Court  would  not 

make  a  garnishee  order  for  payment  of  the  £200 

by  the  bank  to  the  plaintiff. 

Martin    v.  Nadel,    The    Dresdnek   Bank 

[(Garnishees),    [1906]   2    K.    B.    26 ;    75 

L.  J.  K.  B.  620  ;  54  W.  R.  525  ;  95  L,  T.  16  ; 

22  T.  L.  R.  561— C.  A. 

•  160.  Ireland — Judgment  obtained  in  England 
—  Garnishee  Order — Judgments  Extension  Act,  '. 
1868  (31  &  32  Vict.  c.  54).]— A  garnishee  order 
may  be  made  in  respect  of  an  English  judg- 
ment registered  in  Ireland  under  the  Judgments 
Extension  Act,  1868. 

Johnstone  v.  Bucknall,  [1898]  2  Ir.  R.  499 
[ — Gibson,  J. 

XV.  CHARGING  ORDEES. 

And  see  Fraudulent  and  Voluntary 
Conveyances. 

161.  Application  to  Enforce  hy  Sale — Fresh 
Action  Necessary.']— A  charging  order  upon 
shares  in  this  country  cannot  be  enforced  by  an 
order  for  sale  in  the  original  action.  A  fresh 
action  for  the  purpose  is  necessary,  and  leave 
cannot  be  given  to  serve  the  writ  therein  out  of 
the  jurisdiction. 

Leggott  v.  Western  ((1884)  12  Q.  B.   D.  287  ; 
53  L.  J.  Q.  B.  316  ;  32  W.  R.  460)  followed. 
KOLCHMANN  V.  Meurice,  [1903]  1  K.  B.   534  ; 

[72  L.  J.  K.  B.  289  ;  51  W.  R.  356  ;  88  L.  T. 
369;  19  T.  L.  R.  254— C.  A. 

162.  Death  of  Judgment  Debtor — Leave  to  issue 
Execution  against  Executor — Judgments  Act, 
1838  (1  &  2  Vict.  c.  110),  ss.  14,  15  — 
It.  S.  a,  Ord.  28,  r.  11  ;  Ord.  42,  r.  23; 
Orrf.  46.  r.l.]— The  effect  of  obtaining  leave  to 
issue  execution  against  an  executor  under  Ord.  42, 
r.  23,  is  to  dispense  with  the  necessity  of 
obtaining  a  judgment  against  the  executor, 
but  is  not  ciiuivalent  to  obtaining  a  judgment 
against  him.  A  charging  order  under  Ord.  46, 
r.  1,  has  ordy  such  effect  as  is  provided  by 
the  Acts  1  &  2  Vict.  c.  110,  ss.  14,  15,  and  3  &  4 
Vict.  c.  82,  s.  1.  Under  these  Acts  a  charging 
order  can  only  be  made  against  a  person  against 
whom  a  judgment  has  been  obtained. 

It  followa,  therefore,  that  a  creditor  who  has 
obtained  judgment  against  a  debtor  cannot,  after 
the  death  of  the  debtor,  obtain  a  charging  order 
w/>iagainsttheexccutorof  the  deceased  judgment 
debtor  without  first  obtaining  judgment  against 
the  executor. 

Ilaly  v.  Barry  ((1868)  L.  R.  3  Ch.  462  ;  37 
L.  J.  Ch.  723  ;  16  W.  R.  654  ;  18L.T.(N.S.)491) 
and  Finney  v.  Ilindc  ((1S7'.>)  4  Q.  H.  U.  102  ;  48 


L.  J.  Q.  B.  275  ;  27  W.  R.  413  ;  40  L.  T.  193) 
commented  on. 

Decision  of  Stirling,  J.  ([1900]  1  Ch.  386  ;  69 
L.   J.  Ch.  174  ;    48  W.  R.  233  ;  81  L.  T.  807), 
affirmed. 
Stewart  v.  Rhodes,  [1900]    1  Ch.   386  ;   69 

[L.  J.  Ch.  174  ;  48  W.  R.  354  ;  82  L.  T.  337  ; 
16  T.  L.  R.  203— C.  A. 

163.  Ireland — Equitable  Execution — Appoint- 
ing Plaintiff  Receiver — Stop  Order — Priority.] 
—On  September  16th,  1897,  A.,  who  had 
recovered  judgment  against  B.,  obtained  an  order 
in  the  Queen's  Bench  Division,  appointing  him- 
self I'eceiver  by  way  of  equitable  execution,  on 
entering  into  security  before  the  Master,  over 
the  beneficial  interest  of  B.  in  a  sum  of  £250 
Consols,  standing  to  the  credit  of  this  suit 
pending  in  the  Court  of  the  Vice-Chancellor, 
and,  on  December  17th,  1897,  A.  obtained  a 
stop  order  from  the  Vice-Chancellor,  but  he 
omitted  to  perfect  his  security  until  1901. 

On  November  2nd,  1897,  C,  another  judg- 
ment creditor  of  B.,  obtained,  in  the  Queen's 
Bench  Division,  an  order  charging  the  interest 
of  B.  in  the  £250  Consols  to  the  credit  of  the 
present  action,  and,  on  December  8th,  1897, 
entered  notice  of  the  order  in  the  books  of  the 
Accountant-General. 

Held,   affirming    the  decision  of   the   Vice- 
Chancellor,  that  C.  was  entitled  to  be  paid  his 
debt,  out  of  the  share  of  B.  in  the  Consols  in 
priority  to  A. 
Fahey  r.  TOBIN,  [1901]  1  Ir.  R.  511— A.  C. 

164.  Interest  in  Stock — Debtor  entitled  to  a 
Share  of  Invested  Capital  in  Six  Years'  Time — 
Judgments  Acts,  1838  and  1840  (1  &  2  Vict. 
c.  110),  5.  14;  (3  &  4  Vict.  c.  82),  s.  1.]— 
An  American  lady  by  her  will  directed  her 
executor-trustees  to  collect  all  her  assets  in 
England,  both  capital  and  income,  and  to  invest, 
re-invest  and  manage  the  whole  fund  ;  the 
income  was  to  be  accumulated  for  six  years.  At 
the  end  of  that  period  one-third  of  the  capital 
then  in  their  custody  was  to  be  paid  to,  and 
become  the  absolute  property  of  C. 

A  judgment  creditor  of  C.  applied  before  the 
end  of  six  years  for  a  charging  order  on  C.'s 
interest  in  the  Transvaal  Government  Stock,  in 
which  the  funds  were  investetl. 

Held — that,  as  the  trustees  were  not  bound  to 
sell,  and  C.  might  demand  his  share  of  the  stock 
i«  specie,  he  had  "an  interest  in  the  stock,"  and 
that  a  charging  order  should  be  made. 

Dixon  V.  Wrench  ((1869)  L.  R.  4  Ex.  154  ;  38 
L.  J,  Ex.  113;  20  L.  T.  492  ;  17  W.  R.  591) 
distinguished. 

Such  order  would  not  interfere  with  the  exer- 
cise by  the  trustees  of  their  discretionary  power 
of  reinvesting. 
Bolland  v.  Young,  [1904]  2  K.  B.  824;  73 

[L.  J.  K.  B.  1030 ;  53  VV.  R.  67  ;  91  L.  T.  746 
— C.  A. 

166.  Notice  of  Motion  —  Form,  of  Title  — 
Motion  to  restrain  Dealing  tvith  Fund — Court  of 
Chancery  Art,  IS II    (f.    Vict.   c.   5),    s.    -J.]— A 
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Charging  Oiieia— Continued. 
notice  of  motion  under  the  Court  of  Chancery 
Act,  1841,  s.  4,  to  restrain  the  bank  until  the 
hearing  of  an  originating  summons  from  trans- 
ferring or  paying  dividends  on  a  fund  standing 
in  the  names  of  the  testatrix  and  her  niece 
should  be  entitled  "  In  the  matter  of  the  Court 
of  Chancery  Act,  1841,  and  in  the  matter  of  the 

trusts  of  the  ■will  of " 

In  re  Pike, 


[1902]  W.  N.  42  ;  37  L.  J.  (n.c. 
[110  ;  112  L.  T,  Jo.  383— Byrne,  J 


166.  Receiver  apjjointed previously — Priority. '\ 
— A  residuaiy  legatee  under  a  will  brought  an 
action  to  administer  the  estate.  She  had  incum- 
bered her  interest  under  the  will  up  to  its  full 
value.  The  personal  estate  was  realised,  and  the 
proceeds  paid  into  Court.  Before  the  adminis- 
tration action  was  commenced,  one  of  the 
incumbrancers  who  had  recovered  judgment 
obtained  a  receivership  order  by  way  of  equitable 
execution  and  gave  notice  thereof  on  the  same 
day  to  the  executor  of  the  will.  Subsequently 
some  of  the  other  incumbrancers  obtained  stop 
orders  and  charging  orders  on  the  fund  in 
Court. 

Held — that  the  creditor   who  had  obtained 
the  receivership  order  had    priority    over  the 
other  iacumbrancers. 
In  ee  Marquis  of  Anglesey,  De  Galve  v. 

[Garner,  [1903]  2  Ch.  727  ;  72  L.J.  Ch.  782  ; 
19  T.  L.  E.  719— Eady,  J. 

167.  "  Stock  or  Shares  " — No  Power  to  cliarge 
Belentures — P.  S.  C,  Ord.  46,  r.  1 — Judgments 
^c^,  1838  (1  &  2  Vict.  c.  110),  j?.  14.]— Deben- 
tures issued  by  a  company  are  not  "  stocks  "  or 
"  shares "  within  the  meaning  of  R.  S.  C, 
Ord.  46,  r.  1,  or  sect.  14  of  the  Judgments  Act, 
1838,  and  therefore  a  charging  order  cannot 
be  made  in  respect  of  them  under  the  Order  in 
question. 

Sellar  v.  Charles  Bright  &  Co.,  Ld.,  [1904] 

[2  K.  B.  446  ;  73  L.  J.  K.  B.  643  ;  52  W.  R. 

563  ;  91  L.  T.  9  ;  20  T.  L.  R.  586^C.  A. 

XYI.  EQUITABLE   EXECUTION. 

168.  Ex  parte  Injunction — Receivers — R.  S.  C, 
Ord.  50,  r.  15  (a),  Ajjj).  X.,  Form  61  (a),]— Upon 
the  issue  of  a  summons  for  the  appointment  of  a 
receiver  by  way  of  equitable  execution,  an  order 
was  made  ex  i^arte  restraining  the  judgment 
debtors  fi-om  dealing  with  the  property  before 
the  hearing  of  the  summons. 

Held — that  such  an  order  should  only  be 
made  upon  some  proof  that  there  was  a  danger 
of  the  property  being  made  away  with. 

LLoros  Bank,  Ld.  v.  Medway  Upper 
[Navigation  Co.,  [1905]  2  K.  B.  359;  74 
L.  J.  K.  B.  851  ;  54  W.  R.  41  ;  93  L.  T.  224— 

C.  A. 

169.  Judgment  Debtor  a  Foreigner  Abroad— 
Belts  owing  to  Judgment  Debtor  in  England — 
Receiver— R.  S.  C,  Ord.  45,  r.  1  ;  Ord.  50,  r.  16  ; 
Appendix  B.,  Form   2o— Judicature  Act,   1873 


(36  &  87  Vict.  c.  66),  s.  25,  sub-s.  8.]— The 
plaintiff  recovered  judgment  against  the  defen- 
dants, who  were  a  limited  company  incorporated 
and  canying  on  business  in  Germany,  for  an 
account  of  the  commission  due  to  him  as  the  sole 
agent  of  the  defendants  in  the  United  Kingdom. 
The  costs  having  been  taxed,  the  plaintiff  applied 
for  the  appointment  of  a  receiver  of  the  debts 
due  and  to  become  due  to  the  defendants  from 
their  customers  in  England,  and  he  made  an 
affidavit  in  support  of  the  application  which 
stated  that  the  defendants  had  no  place  of  busi- 
ness in  this  country  and  no  assets  or  property 
which  could  be  taken  by  any  ordinary  process 
of  execution  ;  that  the  only  assets  which  they 
had  here  were  the  debts  due  and  to  become  due 
from  the  persons  to  whom  they  had  supplied 
goods  ;  that  he  was  informed  by  several  of  those 
persons  that  the  defendants'  representative  had 
since  the  judgment  called  upon  them  to  obtain 
payment  of  their  accounts,  and  he  believed  that 
the  defendants  intended  to  collect  all  the  moneys 
due  to  them  in  England,  and  thus  {)revent  the 
plaintiff  from  obtaining  the  fruits  of  his  judg- 
ment. Though  the  plaintiff  knew  who  the 
customers  of  the  defendants  in  this  country 
were,  he  did  not  know  whether  any  debts  were 
due  from  them,  or  the  amounts  of  the  debts, 
if  any,  and  therefore  could  not  take  garnishee 
proceedings. 

Held — that  there  were  special  circumstances 
in  the  case  which  rendered  it  just  or  convenient 
to  appoint  a  receiver. 

GOLDSCHMIDT    V.    OBEERHEINISCHE    METALL- 

[WERKE,  [1906]   1  K.  B.  373  ;  75  L.  J.  K.  B. 
300  ;  54  W.  E.  255  ;  94  L.  T.  303  ;  22  T.  L.  R. 

285— C.  A. 

170.  No  Appearance  entered — Judgment  signed 
— Service  of  Sumvionsfor  the  Appointment  of  Re- 
ceiver—R.  S.  C,  Ord.  67,  rr.  4,  5.]— Where  the 
defendant  has  not  entered  an  appearance  to  the 
writ  in  the  action,  and  judgment  has  been  signed 
for  default,  a  summons  for  the  appointment  of  a 
receiver  cannot  be  served  upon  him  by  filing  it 
at  the  Central  Office,  under  Ord.  67,  r.  4,  but 
must  be  served  personally,  or  an  order  obtained 
for  substituted  service. 

TiLLiKG,  Ld.  r.  Blythe,  [1899]  1  Q.  B.  557  ; 

[68  L.  J.  Q.  B.  350  ;  47  W.  R.  273  ;  80  L.  T. 

44  ;  15  T.  L.  R.  205— C.  A. 

171.  Pension — Royal  Irish  Constabulary — 
Receiver.'] — The  Court  has  power  to  appoint  a 
receiver  over  the  pension  of  a  retired  officer  of  the 
Royal  Irish  Constabulary.  The  proper  form  of 
such  an  order  settled. 

Manning  v.  Mullins,    [1898]  2    Ir.    R.  34— 

[C.A. 

XVII.  ACTIONS  BY  AND  AGAINST  FIKMS. 

172.  Dissolution  —  Receiver  —  Fxecutiv?i 
of  Judgmerit  against  Firm  — Charging  Order 
—  Ord.  48  a,  r.  8.]  —  A  partnership  was 
dissolved  by  a  consent  judgment  in  an  action 
in  the  Chancery  Division,  and  a  receiver 
of   the   partnership   assets   was    appointed    by 
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Actions  by  and  against  liima—Conti/nied. 
the  Court.  After  the  dissohition  an  action 
was  brought  in  the  King's  Bench  Division  against 
the  partnership  in  the  firm  name,  and  judgment 
was  recovered,  upon  bills  of  exchange  accepted 
by  the  firm  before  dissolution,  but  falling  due 
after.  Some  of  the  partners  had  not  been  served 
with  the  writ  and  had  not  entered  an  appearance 
personally.  The  judgment  creditor  thereupon 
obtained,  in  the  partnership  action  in  the 
Chancery  Division,  a  charging  order  against  the 
partnership  assets  in  the  hands  of  the  receiver. 
The  partners  who  had  not  been  served  with  the 
writ  in  the  action  in  the  King's  Bench  Division 
moved  to  discharge  this  order. 

Held — that  it  had  been  rightly  made  against 
the  partnership  assets  under  Ord.'  48a,  r.  8. 
Brand  v.  Sandground,   (1901)  85  L.  T.  517  ; 
[18  T.  L.  R.  96— Farwell,  J. 

173.  Execution — Judgment  against  Firm — 
Application  to  Issue  Execution  against  Partner 
— Issue  whether  a  Person  ^'loas,  or  has  held 
himself  out  to  be,  aPaHner  "— ^.  -S".  C,  Ord.  48a, 
r.  8.] — A  writ  was  issued  against  a  firm, 
and  served  upon  a  manager  at  their  place  of 
business  ;  appearance  was  entered  for  "  H.  H. 
sued  as  H.  &  Co."  Judgment  having  been 
signed,  the  plaintiff  applied  under  Ord.  48A, 
r.  8,  against  one  S.  M.  H.,  and  the  Master 
ordered  an  issue  to  determine  "whether  the 
said  S.  M.  H.  was,  or  has  held  himself  out  as,  a 
partner  in  the  defendant  firm. 

Held — that  no  valid  objection  could  be  taken 
to  the  terms  of  the  issue  as  ordered  by  the 
Master. 

Davis  r.  Hyman  &  Co.,  [1903]  1  K.  B.  8.54  ;  72 

[L.   J.  K.  B.  426  ;  51  W.  R.   598  ;  88  L.  T. 

284;  19T.  L.  R.  348— C.  A. 

174.  Parties  —  Names  of  Parties  —  Action 
brought  in  name  of  Firm — Affidavit  disclosing 
Names  of  Partners — Conclusiveness  of  Affidavit —  l 
B.  S.  <?.,  Ord.  48a,  rr.  1,  2.]— Where  an  action 
has  been  brought  in  the  name  of  a  firm;  and  the 
plaintiffs  have  in  accordance  with  Ord.  48a 
stated  upon  affidavit  the  names  of  the  partners 
composing  the  firm,  the  statement  is  conclusive  ; 
there  is  no  power  to  cross-examine  the  deponent, 
or  to  direct  an  issue  to  determine  what  partners 
in  fact  constitute  the  firm. 

Abrahams  k.  Co.  v.  Dunlop  Pneumatic  Tyre 

[Co,,  Ld.  and  Others,  (1904)  91  L.  T.  11  ; 

[1905]  1  K.  B.  46;  74  L.  J.  K.  B.  14— C.  A. 

175.  Partners  Sued  in  Firm's  Name — Death 
of  a  Partner  after  Appearance  —  Defence  of 
Sole  Surviving  Part7ier—Il.  S.  6'.,  Ord.  48a,  j 
r.  5.] — Two  partners  were  sued  in  the 
name  of  their  firm.  After  appearance  and  | 
before  defence  delivered  one  of  the  jiartners 
died,  and  the  surviving  partner,  R.  C.  Nesbitt,  ' 
delivered  a  defence  headed  witli  the  title  of  the 
action,  followed  by  the  words,  "  Defence  of  the 
defendant,  R.  C.  Nesbitt." 

Held — that  the  defence  was  wrong  in  form, 
as  it  was  not  a  defence  of  the  firm,  but  of  the 


surviving  partner  in  his  individual  capacity,   in 

which  capacity  he  was  not  sued. 

Ellis  r.  Wadeson,    [1899]  1  Q.   B.   714;  68 

[L.  .J.    Q.    B.  604  ;  47   W.  R.   420  ;  80  L.  T. 

508  ;  15  T.  L.  R.  274— C.  A. 

176.  Writ  of  Summons — Service  on  Manager — 
Motion  to  .let  aside  Service — It.  S.  C,  Ord.  48A, 
rr.  1,  3,  11.] — The  writ  in  an  infringement 
action  against  the  defendant  company  was  served 
on  C.  as  its  manager.  K.  moved  to  set  aside  the 
service  on  the  ground  that  the  business  was  that 
of  K.,  an  individual  trading  in  Germany  as  a 
firm,  and  that  K.  did  not  carry  on  business  in 
England,  C.  being  only  an  agent  to  collect 
orders. 

Held — that  though  C.  might  have  no  right  to 
hold  himself  and  his  firm  out  as  the  defendant 
company,  yet,  as  he  had  done  so,  he  had  been 
properly  served  ;  and  that  further,  as  K.  was  not 
a  party  to  the  proceedings,  his  motion  was 
misconceived. 

Morgan  Crucible  Co.  r.  Vulcan  Crucible 
[Co.,  (1906)  23  R.  r.  C.  229— Kekewich,  J. 

XVIII.  TRANSFER   OF  ACTIONS. 

177.  Action  in  Queen's  Bench  Division  under 
the  Fatal  Accidents  Act,  1846  (9  &  10  Vict.  c.  93) 
— Decree  limiting  Lialiility  in  Admiralty  Divi- 
sion—Merchant Shipping  Act,  1894  (57  &  58  Vict, 
c.  60),  s.  503— Ord.  49,  r.  3.]— An  action  was 
brought  by  the  plaintiff  against  shipowners  in 
the  Queen's  Bench  Division,  under  Lord  Camp- 
bell's Act,  to  recover  damages  for  the  loss  of  her 
husband.  The  plaintiff  desired  to  have  her 
damages  assessed  by  a  jury,  as  provided  by 
sect.  2  of  that  Act.  The  defendants  brought  an 
action  in  the  Admiralty  Division  for  the  limita- 
tion in  accordance  with  sect.  503  of  the  Merchant 
Shipping  Act,  1894,  of  their  liabihty  in  respect 
of  claims  made  or  to  be  made  against  them,  and 
they  obtained  a  decree  limiting  their  liability. 
The  defendants  applied  for  an  order  transferring 
the  plaintiff"s  action  to  the  Admiralty  Division. 

Held — that  a  jury  was  the  proper  tribunal  for 
assessing  the  damages,  and  not  the  registrar  and 
merchants. 

The  ''Nereid"  ((1889)  14  P.  D.  78  ;  58  L.  J.  P. 
51  ;  37  W.  R.  688  ;  61  L.  T.  339)  followed. 
Roche  r.  London  and  South  Western  Rail- 

[WAY,   [1899]    2  Q.   B.  502  ;  68  L.  J.  Q.  B. 

1041  ;  48  W.  R.  1  ;  81  L.  T.  315  ;  15  T.  L.    R. 
514  ;  8  Asp.  M.  C.  C.  588— C.  A. 

178.  Chancery  Division — Action  to  set  aside 
Promissory  Note  retained  in.] — An  action  for  the 
cancellation  of  promissory  notes  is  an  action  for 
the  cancellation  of  a  written  agreement  within 
the  Judicature  Act,  and  was  therefore  retained 
in  the  Chancery  Division. 
Collyer-Bristow  v.  Leslie,  [1907]  L.  T.  Jo. 

[343-Kady,  J. 

179.  Commercial  Cause— Order  for  Entry  of 
Cau^ein  the  Commercial  List— Bight  of  Appeal.  ] 
—There  is  a  right  of  appeal  against  an  order  for 
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the  entry  of  a  cause  in  the  commercial  list  if  the 

cause  is  not  really  a  commercial  cause. 

Barry  \ .  Pemi-ian  Corporation  ([1896]  1  Q.  B. 
208  ;  65  L.  J.  Q.  B.  191  ;  44  W.  R.  487  ;  73  L.T. 
678  ;  12  T.  L.  R.  133  ;  1  Com.  Cas.  269— C.  A.) 
followed. 
Sea  Insurance  Co.  v.  Cark,  [1901]  1  K.  B.  7  ; 

[69  L.  J.  K.  B.  954  ;  49  W.  R.  55 ;  83  L.  T. 
517  ;  17  T.  L.  R,  6  ;  6  Com.  Cas.  11— C.  A. 


must  be  served  on  the  defendant  with  the  notice 
of  motion  and  affidavit. 

ROSENBAUM   )'.  BelsOxN,  [1901]  W.  N.  124  ;  36 
[L.  J.  (N.C.)  308  ;  111  L.  T.  1.57— Byrne,  J. 


184.  Motion  to  Commit — Exhibits  to  Affidavits 
— Service  of  Cojyies  u})on  Resjwndent — R.  S.  C, 
Ord.  52,  r.  4.] — An  exhibit  to  an  affidavit 
is  not  part  of  the  affidavit  within  the  terms  of 
Ord.  52,  r.  4,  and  that  rule  does  not  require  copies 
of  exhibits  to  be  served  upon  the  respondent  to  a 
motion  for  committal.  But  the  respondent  ought 
to  have  notice  of  the  evidence  intended  to  be  used 
against  him,  and  if  the  party  moving  omits  to 
180.  Abandoned  Motion— Right  of  Counsel  to  \  furnish  him  with  copies  of  such  exhibits  as  are 
save  jl/o^io?i.]— Where  counsel  has  been  duly  i  necessary  to  enable  him  to  know  fairly  the 
instructed  to  move  on  the  day  mentioned  in  a  I  nature  of  this  evidence,  the  motion  may  be 
notice  of  motion,  he  may  save  the  motion  by  j  ordered  to  stand  over,  and  in  some  cases  the 
mentioning  it  at  any  time  before  the  rising  of  ;  application  may  be  dismissed  at  once, 
the  Court,  although  the  judge  may  have  finished  ;  carter  v.  Roberts,  [1903]  2  Ch.  312  ;  51  W.  R. 
.u_  v.__,- ^  — x;„-,„  ^.^o  .  89  L.  T.  239— Byrne,  J. 


XIX.  MOTIONS. 


the  hearing  of  motions. 

Statement  to  the  contrary  in  In  re  Compton- 


Smith    ((1857)   23   Beav.  284)  not  followed 
Gapp  r.  Williams,  [1901]  W.  N.  91  ;  36  L.  J. 


185.  Registration— Motion  for  Leave  to  Rectify 

Register  of  Debentures— Companies  Act,  1900  (63 

[(N.C.)  239— Byrne  J.  I  *^  6^  ^ic*-  ^-  ^^)>  «*•  1*'  15.]— A  motion  for  leave  to 

'    '  !  file  debentures  outside  the  twenty-one  days  pro- 

,     ,^.       ^.  ,^,     ,        ,      „    ,;  vided  by  the  Companies  Act,  1900,  s.  14,  must  be 

Breach  of  Injunctwyi- Attachment— Oral  ^^^^^^^  t^   ^   particular  judge  by   ballot.     It 

ce— Oral  Evidence  as  to  Breaches  not  men- \^^^^^^T^^^^  ^^  ^^^  ^o  th^  seiji^  judge  of  the 

Chancery  Division. 

In  re  Legal  and  General  Investment  Co., 
[1901]  W.  N.  72— Farwell,  J. 


181 

Evidence 

tioned  in  Affidavits — Admissibility — Surprise — 
R.  S.  C,  Ord.  52,  r.  4.] — On  a  motion  to  sue  out 
a  writ  of  sequestration  against  the  defendant 
company  for  breach  of  an  injunction  to  restrain 
them  from  causing  a  nuisance,  owing  to  the  con- 
flicting nature  of  the  affidavits,  the  motion  was, 

by  consent,  ordered  to  be  heard  with  witnesses.  ,         .,  .     . 

At  the  hearing,  the  plaintiffs  sought  to  adduce  ;  leave,  should  state  that  leave  was  obtained  to 
evidence  of  breaches  and  injuries  other  than  those  I  serve  the  notice  on  a  certain  day  for  a  certain 
specified  in  their  affidavits.  The  defendants,  '\  day.  So  where  a  plaintiff  obtained  leave  on 
relying  on  Ord.  52,  r.  4,  objected  that  the  plain-  !  June  8th  to  serve  the  defendant  with  short  notice 
tiffs    could    only  substantiate   what    they   had  t  of  motion  for  the  10th,  the  following  notice  (dated 

"" "  '  June  8th)   was   held   bad  :   "  Take   notice  that 

special  leave  has  been  this  day  obtained  to  serve 
you  with  this  notice  for  the  10th  inst." 


186.  Short  iXot  ice  of  Motion— R.  S.  C,  Ord.  52, 
r.  5.] — A  short  notice  of  motion,  served  by  special 


alleged  in  their  affidavits, 

Held — that  the  evidence  was  admissible,  the 
rule  in  question  having  no  application  where  a 
motion  launched  on  affidavit  evidence,  is  ordered 
to  be  heard  with  witnesses ;  and  that  the  defen- 
dants could  have  obtained  all  necessary  informa- 
tion by  applying  for  particulars  ;  but  that,  if  1 
they  were  taken  by  surprise  an  adjournment 
might  be  granted.  . 

Chester  (Dean,   &c.,  of)  v.  Smelting  Cor-  ! 

[PORATION,  [1902]  W.N.  5;  112  L.  T.  Jo.  311  ;; 

46  Sol.  Jo.  196— Farwell,  J. 


Alexander  v.  McGowski,  [1898]  105  L.  T.  Jo. 
[154— North,  J. 

XX.  ORIGINATING  SUMMONS. 

187.  Application  for  Sale  -Judgmoit  Debt — 
Sutnmons—R.  S.  C,  Ord.  55,  ?•.  9b.]— According 
to  R.  S.  C,  Ord.  55,  r.  9b,  the  application  by  a 
judgment  creditor  for  a  sale  under  sect.  4  of  the 
Judgments  Act,  1864,  for  the  recovery  of  his 
debt,  should  be  made  by  summons,  not  by 
petition . 

In  re  Harrison  and  Bottomley,  [1899]  1 
[Ch.  465— North,  J. 


182.  Copy  of  Petition  for  use  of  the  Court — 
Quality  of  Paper — Costs.] — Where  the  copy  of  a 
petition  supplied  for  the  use  of  the  Coiu-t  was 
typewritten  on  such  thin  paper  that  the  letters 

on  the  second  page  could  be  seen  through  the       ,„„     ,,  .  .      „        i.      j-    m      . 

first,  one  third  of  the  costs  of  the  copy  were  ,^^^-  <^''"«""^«  Account-Breach  of  frust- 
disallowed,  and  it  was  intimated  that  in  future  h^"T''^'""  ^'^'"^^^'"^"'^  ^^  Trustee.]-Bj  an  order 
all  costs  woiUd  be  disallowed  in  such  a  case.  !  made  on   an   origniatmg  summons,  an  account 

was  director  of  the  capital  of  the  personal  estate 


Powell   r.  Hellicar, 


[1903]   W.    N.    154— 
[Byrne,  J. 


183.  Motion  for  Attachment  —  Affidavit  in 
supjiort—Ej.-hibits.]~Copies  of  exhibits  to  the 
affidavit  in  support  of  a  motion  for  attachment 


of  a  testator  and  the  proceeds  of  a  sale  of  real 
estate.  The  Master  disallowed,  as  against  the 
surviving  trustee,  a  sum  of  £500  invested  on 
second  mortgage.  The  surviving  trustee  asked 
that  the  certificate  might  be  varied  by  allowing 
the  £500  as  a  payment.     It  was  contended  that 
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Originating  SummouB—Contiin/ed. 
investment  on  second  mortgage  was  not  neces- 
sarily a  breach  of  trust  and  that  in  proceedings 
under  a  common  account,  the  question  whether  a 
[layment  was  a  breach  of  trust  couUl  not  be 
considered. 

Held — that  the  investment  was  a  breach  of 
trust  and  that  upon  a  common  account  it  is  the 
duty  of  the  trustee  not  oidy  to  bring  in  an 
account  of  his  receipts,  but  to  discharge  himself 
as  regards  those  receipts,  and  show  that  he  had 
done  with  the  money  received.  The  summons  ! 
was  therefore  refused. 

Dictum    of   Stirling,   J.,    in  Smith   v.  Smart 
((1896)  74  L.  T.  546),  followed. 
Re  Newland,  Bush  v.  Summers,  [1904]  "W.  N. 

[181  ;    117  L.  T.  Jo.  tm  ;    49  Sol.  Jo.   14  ;  39 
L.  J.  (N.  c.)  563  -Kekewich.  J. 

189.  Construct  um  of'  Deed,  Will  or  Other  In- 
strument"—R.  S.  d,  Ord.  54a.]— Under  the 
power  reserved  to  the  Court  by  Ord.  54a  to 
determine  on  originating  summons  any  question 
of  construction  arising  under  a  deed,  &;c.,  it  was 
decided  that  a  series  of  letters  passing  between 
a  lessor  and  his  lessee  did  not  amount  to  an 
agreement  by  the  lessee  to  take  a  further  lease. 
BossERT  r.  Jones,  (1904)  117  L.  T.  Jo.  285  ;  48 

[Sol.  Jo.  636— Joyce,  J. 

190.  Construction  of  Instrument — Person  In- 
terested —  Right  of  Repurchase  —  Trustee  in 
Bankruptcy— R.  S.  C,  Ord.  54a,  rr.  1,  4.]— By 
Ord.  54a,  r.  1,  any  person  claiming  to  be  inte- 
rested, under  a  deed,  will,  or  other  written 
instrument,  may  apply  for  the  determination  of 
any  question  of  construction  arising  under  the 
instrument. 

Held — that  the  word  "instrument"  was 
meant  to  receive  a  wide  construction,  and  that 
it  would  apply  to  any  written  document  under 
which  any  right  or  liability,  whether  legal  or 
equitable,  exists,  e.g.,  mercantile  instruments, 
and  that  a  written  contract  for  the  sale  of  a  lease 
is  such  an  instrument. 

Held,  also,  that  the  word  "interested"  was 
a  wide  one,  and  ought  to  extend  to  the  claim  of 
any  person  who  has  an  interest  of  any  sort, 
whether  vested  or  contingent,  absolute  or 
defeasible,  in  possession  or  reversion. 

The  trustee  of  a  bankrupt  claimed  an  interest 
under  a  contract  for  the  sale  of  certain  real 
estate,  and  to  exercise  the  right  of  repurchase 
conferred  on  the  l^ankrupt,  and  took  out  a 
summons,  asking  questions  as  to  rights  which 
involved  the  construction  of  the  contract. 

Held— that  the  trustee  had  an  interest  within 
the  meaning  of  the  rule,  Buckland  v.  Papillon 
((1866)  L.  K.  2  Ch.  67  ;  30  L.  J.  Ch.  81  ;  15 
W.  R.  92  ;  15  L.  T.  (N.s)  378  ;  12  Jur.  (N.s.)  992)  ; 
that  the  rule  or  order  was  not  limited  to  cases 
where  an  action  might  be  brought  in  respect  of 
the  instrument ;  antl  that  the  conveyance  by  a 
formal  deed  in  pursuance  of  the  contract  did  not 
put  an  end  to  the  right  of  repurchase  conferred 
by    the    contract    itself.      Palmer   v.    Johnson 


((1884)  13  Q.  B.  D.  351  ;  .53  L.  J.  g.  B.  348  ;  .33 
W.  R.  36  ;  15  L.  T.  211— C,  A.). 
Mason  r.  Shuppisser,  (1899)  si  l.  j'.  h7_ 
[Stirling,  J. 

191.  Construction  of '^  Written  Instrument  " — 
Articles  of  Association — Preference  Shareholders 
as  a  Class— R.  S.  C,  1883,  Ord.  16,  r.  32  (*)  ; 
Ord.  54a,  rr.  1,  2.] — An  originating  summons 
was  issued  under  Ord.  54a,  r.  1,  against  the 
defendant  only,  as  '•  a  holder  of  pieference 
shares  issued  by  the  plaintiff  company,  sued  on 
behalf  of  himself  and  all  others  the  holders  of 
similar  preference  shares,"  for  the  determination 
of,  amongst  other  ciuestions,  the  question  whether, 
in  ascertaining  the  amount  by  which  the  issue 
of  preference  shares  va.\\k\x\'^  ])tiri  passit,  with  the 
original  preference  shares  issued  by  the  company 
might  be  increased  under  the  articles  of  associa- 
tion on  the  purchase  of  any  new  or  additional 
property,  the  company  was  entitled  to  take  into 
account  all  or  any  part  of  the  moneys  expended 
upon  the  construction  and  completion  of  new 
buildings  upon  vacant  land. 

Held— that  the  Court  could  only  decide  the 
questions  as  between  the  company  and  the 
present  defendant  ;  and  that  if  the  Court  was 
asked  to  bind  all  preference  shareholders,  a 
meeting  of  them  must  lirst  be  called,  and  they 
could  nominate  some  one  to  act  for  them  whom 
the  Court  would  nominate  to  represent  them  on 
the  hearing  of  the  summons. 
Morgan's  Brewery  Co.  v.  Crosskill,  [1902] 

[1  Ch.  898  ;  71  L.J.  Ch.  585  ;  10  Manson,  235— 
Buckley,  J. 

192.  Co.sts  —  Trustee  and  cestui  que  Trust — 
Rules  for  Guidance  of  Court.'\ — Where  trustees 
apply  by  originating  summons  to  the  Court 
to  construe  an  instrument  for  their  guidance, 
and  in  order  to  ascertain  the  interests  of  the 
beneficiaries  or  to  have  determined  some  question 
arising  in  the  administration  of  the  trust,  the 
costs  are  incurred  for  the  benefit  of  the  estate, 
and  the  Court  will,  as  a  general  rule,  direct 
them  to  be  taxed  as  between  solicitor  and  client 
and  paid  out  of  the  estate.  Again,  where  the 
application  is  of  the  same  character,  but  is  made 
by  some  of  the  beneficiaries,  and  not  by  the 
trustees,  because  such  a  course  is  consitlereil 
more  convenient,  the  same  rule  as  to  costs 
applies.  But  where  the  application  is  made  by  a 
beneficiary  in  respect  of  a  claim  which  isadvei-se 
to  other  beneficiaries,  and  the  applicant  takes 
advantage  of  the  procedure  by  originating 
summons  to  get  determined  a  ([ucstion  which, 
but  for  that  procedure,  would  pioperly  form  the 
subject  of  an  action  and  fall  within  the  term 
litigation,  the  Court  will  order  the  unsuccessful 
party  to  pay  the  costs. 

In  rk  Buckton,  IUckton  c.  Buckton,  [1907] 

[2  Ch.  40(i  :  76   l>.  J.  Ch.  584  ;  97  L.  T.  332; 

23  T.  L.  R.  6!t2— Kekewich,  J. 

193.  Parties — Trustee  and  Jieneticiarij  Repre- 
sented hy  the  same  Counsel — Separate  Represcnta- 

i  tion  Necessary.^ — On  an  originating  summons  to 
j  decide  whether  a  certain  bonus  paid  to  the 
trustees  of  a  will  was  capital  or  income,  a  trustee 


87 


PEACTICE  AND   PROCEDURE. 


88 
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who  had  no  interest  and  the  life  tenant  were 

represented  by  the  same  counsel. 

Held— that  this  was  irregular,  inasmuch  as 

the  trustee's   counsel   was   bound  to  assist  the 

Court,  and  could  not  argue  for  a  beneficiary. 

Re  Burton,  [19011  W.  N.  202  ;  112  L.  T.  Jo.  33 

[— Farwell,  J. 

194.  Questiojis  loth  of  Law  and  Fact  involved 
—Procedure— B.  S.  C,  Ord.  54a,  rr.  1,  4.]— An 
originating  summons  under  Ord.  54a  is  not  the 
proper  mode  of  procedure  when  questions  both 
of  law  and  of  fact  are  involved,  and  when  a 
decision  of  the  questions  in  law  will  not  (what- 
ever the  decision)  end  the  litigation. 

Lewis  r.  Green,  [11)05]  2  Ch.  340  ;  74  L.  J.  Ch. 
[682  :  54  W.  R.  93  ;  93  L.  T.  303— Warring- 
ton, J. 

XXI.  CHAMBERS  IN  CHANCERY  DIVI- 
SION. 

195.  Jccou/it—3faster\i  Certificate — Summons 
to  Vtiri/— Judge's  Jurisdiction  to  Vary.] — Upon 
a  summons  to  vary  a  certificate  of  a  Master  it  is 
open  to  the  judge  in  Court  to  reconsider  what 
he  or  another  judge  has  done,  and  he  may  arrive 
at  a  different  decision  as  much  as  if  a  motion 
were  made  to  vary  or  discharge  an  order  made 
by  a  judge  in  chambers,  upon  an  ordinary 
summons. 

Hewlings  r.  Graham,  (1901)  70  L.  J.  Ch.  568  ; 
[84  L.  T.  497— Joyce,  J. 

196.  Admi nitration  Action— Creditors'  Deed 
Action  for    Account — Discretion    of    CouH — 

R.  S.  C,  1883,  Ord.  55,  r.  10.]— The  Coiu't  will 
in  the  exercise  of  its  discretion  under  Ord.  55, 
r.  10,  not  order  an  account  of  the  dealings  and 
transactions  of  the  trustee  under  a  creditor's  deed 
of  arrangement,  where  it  can  determine  the 
questions  between  the  parties  without  such  order, 
and  where  such  order  would  have  mischievous 
results,  notwithstanding  that  the  trustee  may 
have  been  guilty  of  some  misconduct  in  his 
duties. 

Campbell  v.  Gillespie,  [1900]  1  Ch.  225  ;  69 

[L.  J.  Ch.  223  ;  48  W.  R.  150  ;  81  L.  T.  514— 

Cozens-Hafdy,  J. 

197.  Discharge  or  Variation  of  Order— Motion 
to  Discharge  Order.] — An  order  made  by  a 
Master  in  chambers  cannot  be  varied  or  dis- 
charged by  motion  in  Court. 

Harrington  v.  Ramage,  (1907)  51  Sol.  Jo.  514 
[ — Kekewich,  J. 

198.  Further  Consideration — Evidence  to  be 
used  before  the  Judge.] — Where,  upon  a  further 
consideratiou  in  the  Chancery  division,  there  is 
a  dispute  between  the  parties,  evidence  not  before 
the  Master  ought  not  to  be  used,  first,  without 
notice,  and,  secondly,  without  the  consent  of  the 
Court. 

Re  Watson,  (1904)  49  Sol.  Jo.  54  ;  118  L.  T.  Jo. 
[87— Kekewich,  J. 


XXII.  APPEALS. 

(a)  Appeals  to  Court  of  Appeal. 

199.  Appeal  from  Inferior  Court  —  Eight  to 
Appeal  from  Diferior  Court  to  Court  of  Appeal — 
Jurisdiction  to  give  Leave  to  Appeal— Judicature 
Act,  1S73  (36&  37  Vict.  c.  66),  s.  ib— Judicature 
Act,  1894  (57  &  58  Vict.  c.  16),  s.  1,  suh-s.  5.]  — 
Where  a  Divisional  Court,  after  deciding  an 
appeal  fi-om  an  inferior  Court,  refuses  leave  to 
appeal,  the  Court  of  Appeal  has  jurisdiction  to 
grant  leave  to  appeal. 

GODMAN  r.  Moses,  (1900)  69  L.  J.  Q.  B.  823  ; 
[48  W.  R.  689  ;  83  L.  T.  46 ;  16  T.  L.  R.  534— 

C.  A. 

200.  Appeal  from  Inferior  Court— "■  Right  of 
Appeal"  —  Appeal  from  Divisional  Court  to 
Court  of  Appeal  by  Leave — Judicature  Act,  1894 
(57  &  58  Vict.  c.  16),  s.  1  (5).] — In  a  case  where 
a  county  court  judge  gives  leave  to  appieal  (such 
leave  being  necessary),  he  creates  a  "  right  of 
appeal"  within  the  meaning  of  sect.  1  (5)  of  the 
Judicature  Act,  1894  ;  therefore  the  conditions  of 
a  further  apjieal  are  governed  by  that  section, 
and  the  Court  of  Appeal  can  give  leave  for  such 
further  appeal  after  the  Divisional  Court  has 
refused  it. 

Moore  Nettlefold  &  Co.  r.  Singer  Manu- 

[FACTUEING  Cc,  [1904]  1  K.  B.  820;  73  L.J. 

K.  B.  457  ;   68  J.  P.  369  ;    52  W.  R.  385  ;   20 

T.  L.  R.  366— C.  A. 

201.  Appeal  turning  on  question  of  Fact — 
Action  tried  without  a  Jury — Rehearing — 
Credibility  if  Witnesses.]— The  practice  in  regard 
to  appeals  from  a  judge  sitting  without  a  jury, 
where  the  appeal  tiu-ns  on  a  question  of  fact, 
explained. 

CoGHLAN  V.  Cumberland,  [1898]  1  Ch.  704  ; 
[67  L.  J.  Ch.  402  ;  78  L.  T.  540— C.  A. 

202.  Case  stated  under  Baine's  Act — The 
Quarter  Sessions  Act,  1849  (12  &  13  Vict.  c.  45), 
A-.  U— Judicature  Act,  1873  (36  &  37  Vict.  c.  66), 
s.  19.] — An  appeal  lies  to  the  Court  of  Appeal 
from  a  decision  of  the  Divisional  Court  upon  a 
special  case  stated  under  sect.  11  of  the  Quarter 
Sessions  Act,  1849  (12  &  13  Vict.  c.  45),  and  this 
right  of  appeal  is  not  affected  by  judgment  being 
entered  under  that  section,  at  quarter  sessions, 
in  accordance  with  the  decision  of  the  Divisional 
Court. 

The  Corporation  of  Peterborough  v.  The  Over- 
seers of   Wilsthorpe   (12   Q.   B.  D.  1)  and  The 
Guardians  of  Holboni   Union  v.  The  Guardians 
of  Chertsey  Union  (15  Q.  B.  D.  76)  followed. 
Lodge  v.  Huddersfield  Corporation,  [1898] 

[1  Q.  B.  859  ;  62  J.  P.  515  ;  67  L.  J.  Q.  B.  571  ; 
78  L.  T.  582— C.  A. 

203.  Copies  of  Judge's  Xotes.] — On  appeal  to 
the  Court  of  Appeal  copies  of  the  judge's  notes 
must  be  provided  for  the  use  of  the  Court. 
Costs  thrown  away  by  an  omission  to  supply  the 
notes  may  have  to  be  paid  by  appellants' 
solicitors. 

Lewis  r.  Cory,  [1906]  W.  N.  95 ;  121  L.  T.  Jo. 
[39— C.  A. 
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204.  Copies  of  Material  Documents  for  the 
n.'ie  of  fhc  Court— Affidarits— Costs— R.  S.  C, 
Ord.  58,  r.  8.] — Where  an  ajipeal  is  brought, 
office  copies  of  aflBdavits  are  prima  facie 
sufficient,  and,  if  on  any  appeal  further  copies 
are  made  for  the  use  of  the  learned  judges  of  the 
Court  of  Appeal,  that  Court  should  be  asked  at 
the  time  to  allow  them  ;  and  unless  the  Court  is 
asked  to,  and  does  allow  such  copies,  the  taxing 
Master  properly  disallows  the  costs  thereof. 

Decision  of  Kekewich,  J.  affirmed. 
Re  Rollason's  Design,  (1898)  78  L.  T.  511 ; 
[15  R.  P.  C.  231— C.  A. 

205.  Leave  to  appeal.'] — Applications   to   the 
Court  of  Appeal  for  leave  to  appeal  from  the 
Divisional  Court  should  be  made  ex  parte. 
Dorset  County  Council  v.  Pethick  Bros., 

[(1898)  U  T.  L.  R.  183— C.  A. 

206.  Opinion  of  Assessor  —  Reasons  for 
Opinion — Adinissihility  on  Hearing  of  Appeal — 
Patents,  Designs  and  Trade  Marks  Act,  1883 
(46  &  47  Vict.  c.  57),  s.  2S— Judicature  Act, 
1873  (36  &  37  Vict.  c.  66),  s.  56.]— Where  a  trial 
takes  place  before  a  judge,  assisted  by  an 
assessor,  and  the  assessor  has  given  his  opinion 
to  the  judge,  upon  an  appeal  from  the  decision 
of  the  judge,  the  Court  of  Appeal  has  power  to 
consider  the  opinion  given  by  the  assessor,  and 
the  reasons,  if  any,  stated  by  him  for  that 
opinion. 

Hattersley  &  Sons,  Ld.  *•.  George  Hodgson, 
[Ld.,  (1905)  21  T.  L.  R.  178— C.  A. 

207.  ShortTuind  Xotes — Use  of  in  Court  of 
Appeal — Agreement  in  Court  below  icith  Consent 
of  the  Judge  —  Supplying  Judge's  Notes  on 
Appeal,'] — Where  at  the  trial  of  an  action  the 
parties  agree,  with  the  consent  of  the  judge,  that 
a  shorthand  note  shall  be  taken  in  place  of  notes 
by  the  judge,  the  Court  of  Appeal  maybe  referred 
to  the  shorthand  notes  alone  ;  but  where  the 
judge  has  himself  taken  a  note  of  the  evidence, 
the  parties  cannot,  upon  an  appeal,  agree  to  use 
shorthand  notes  alone,  and  so  to  deprive  the 
Court  of  the  advantage  of  seeing  the  judge's 
notes. 

Yorkshire   Laundries  r.    Pickles,    [1901] 

[  W.  N.  28  ;  36  L.  J.  (n.  c.)  72  ;  110  L.  T.  Jo. 

57— C.  A. 

208.  Stag  of  Execution — Jurisdiction  of  Court 
of  Appeal— R.  S.  C,  Ord.  58, /v.  16,  17.]— An 
appeal  having  been  entered  in  the  list  for  hearing, 
an  application  was  made  to  the  Court  of  Appeal 
for  a  stay  of  execution,  no  application  having 
been  previously  made  to  the  judge  who  tried  the 
case,  he  being  away  on  circuit. 

Held— that      the     Court    of     Ai)i)cal     had 
jurisdiction  to  hear  the  application. 
Brown  v.  Brook,  (1902)  18  T.  L.  R.  383— C.  A. 

(b)  Appeals  to  House  of  Lords. 

209.  Costs — Stag  of  Execution — Undertaking 
hg   Res/iondents'    Solicitors    to    Return    Costs — 


"Special  Circumsta7ices."]~Pl^mtiS,  who  had 
been  unsuccessful  in  the  Court  below  and  the 
Court  of  Appeal,  applied  for  a  .stay  of  execution, 
unless  the  defendants'  solicitors  would  give  an 
undertaking  to  return  costs  paid  or  to  be  paid,  in 
the  event  of  an  appeal  to  the  House  of  Lords 
being  successful. 

Held — that  there  is  no  general  rule  as  to 
giving  or  not  giving  an  undertaking,  each  case 
depending  on  its  own  special  circumstances. 
The  plaintiff  not  showing  special  circumstances 
the  application  must  be  dismissed. 
SCHWEPPES,  Ld.  c.  Gibbens,  [1904]  W.  N.  208  • 

[118  L.  T.  Jo.  177  ;  39  L.  J.  (n.  c.)  702— C.  A. 
(Reported  on  other  points,  22  R.  P.  C.  113.) 

210.  Co.^ts  —  Verdict  not  Warranted  hg 
Evidence  —  Appeal  hg  Plaintiffs  —  No  Cross- 
appeal  hg  Defendant  —  Judgment  entered  for 
Defendant.] — Where  there  is  a  verdict  which  is 
certainly  not  warranted  by  the  evidence,  and  no 
evidence  to  go  to  the  jury  and  no  cross-ajjpeal  in 
the  House  of  Lords,  but  only  an  appeal  by  the 
plaintiffs,  an  order  ought  to  be  made  that 
judgment  should  be  entered  for  the  defendant, 
and  that  the  plaintiffs  should  pay  to  the 
defendant  the  costs  in  the  House  of  Lords  and 
below. 

IBO  Syndicate,  Ld.  v.  Wyler,  (1902)  87  L.  T. 
[83  ;  51  W.  R.  320— H.  L.  (E.). 

211.  Irish  Common  Law  Court — Interlocutorg 
Order — Appellate  Jurisdiction  Act,  1876  (39  & 
40  Vict.  c.  59),  ss.  3,  \2— Supreme  Court  oj 
Judicature  Act  {L-eland),  1877  (40  &:  41  Vict. 
e.  57),  s.  86.] — There  was  not  any  power  to  bring 
up  an  interlocutory  order  of  a  common  law 
Court  by  way  of  appeal  to  the  House  of  Lords; 
the  mode  in  which  it  can  be  done  at  present  is 
by  specific  legislation,  viz.,  the  Appellate  Juris- 
diction Act,  1876,  sects.  3,  12,  in  respect  to 
England.  There  is  no  such  specific  legislation 
with  regard  to  Ireland,  and,  therefore,  as  regards 
Ireland,  the  law  remains  as  it  was. 

Earl  of  Gosford  r.  Irish  Land  Commission, 

[1899]  A.  C.  435  ;  68  L.  J.  P.  C.  69  ;  81  L.  T. 

330  ;  15  T.  L.  R.  429— H.  L.  (Ir.). 

212.  Irish  Common  Law  Court — Certiorari — 
Appellate  Jurisdiction  Act,  187(>  (39  &  40  Vict. 
c.  59),  ss.  3,  12 — Supreme  Court  of  Judicature 
Act  ^Ireland),  1877  (40  &,  41  Vict.  c.  57),  *\  m.] 
— The  manifest  intention  of  sect.  86  of  the  Irish 
Judicature  Act,  1877,  is  that  in  future  there 
should  be  no  appeal  to  the  House  of  Lords  in 
cases  in  which  up  to  that  time  and  under  the 
then  practice  there  was  no  appeal. 

Earl  of  Gosford  v.  Irish  Land  Commission 
([1899]  A.  C.  435;  68  L.  J.  P.  C.  69  ;  81  L.  T. 
330  ;  15  T.  L.  R.  429— H.  L.  (Ir.).  supra)  followed, 
Reg.  r.  Barton,  [1902]  A.  C.  •l&'i  ;  71  L.  J.  P.  C. 

[80  ;  87  L.  T.  82  ;  18  T.  L.  R.  574— H.  L.  (Ir.). 

(c)  Arbitration  Appeals. 

218.  Action  referred  to  Master  hg  Consent — 
Appeal  from  his  Decision — R.  S.   C,  Ord.   14, 


91 


PRACTICE   AND   PROCEDURE. 


92 


Appeals— Cb?t;i«2/e^. 

r.  7  ;  40,  rr.  6,  6a  ;  59,  r.  3— Arbitration  Act, 
1889  (52  &  53  Vict.  c.  49),  sa.  14,  15.]— Where 
an  action  is  by  consent  referred  to  a  Master  for 
trial  under  Ord.  14,  r.  7,  an  appeal  from  his 
decision  lies  to  the  Divisional  Court. 

Decision  of  Div.  Ct.  ([1904]  2  K.  B.  245  ;  73 
L.  J.  K.  B.  816  ;  53  W.  R.  47  ;  90  L.  T.  709  ;  20 
T.  L.  R.  437— Div.  Ct.)  reversed. 
Fraseu  v.  Fraser,  [1905]  1  K.B.368  ;  74  L.  J. 

[K.  B.  183;  53  W.  R.  310;  92  L.  T.  341  ;  21 
T.  L.  R.  186— C.  A. 

214.  Award  hy  Arbitrator  appuinted  by 
County  Court  Judge — Cluster  and  Servant — 
Accident — Compensation — No  Appeal  direct  to 
Court  of  Appeal — Workmen^ s  Compensation  Act, 
1897  (60  &  61  Vict.  c.  37),  Sched.  2,  cl.  (2),  (3), 
and  {i).'] — An  appeal  will  not  lie  direct  to  the 
Court  of  Appeal  from  the  award  of  an  arbitrator 
appointed  by  a  county  court  judge  under  the 
Workmen's  Compensation  Act,  1897,  Sched.  2, 
cl.  2. 
Gibson  r.  Wormald  and  Walker,  Ld.,  [1904] 

[2  K.  B.  40 ;  73  L.  J.  K.  B.  491  ;  68  J.  P.  382  ; 

52  W.  R.  661  ;    91  L.  T.  7  ;    20  T.  L.  R.  452— 

C.  A. 


215.  Case  Stated  by  Arbitrator — Jurisdiction — 
Arbitration  Act,  1889  (52  &  53  Vict.  c.  49), 
s.  19.] — No  appeal  lies  from  a  decision  upon  a 
special  case  stated  by  an  arbitrator  with  respect 
to  a  question  of  law  arising  in  the  course  of  the 
reference  under  sect.  19  of  the  Arbitration  Act, 
1889. 

In  re  Kyiight  and  Tabernacle  Permanent 
Building  Society  ([1892]  2  Q.  B.  613  ;  62  L.  J. 
Q.  B.  33  ;  67  L.  T.  403  ;  41  W.  R.  35  ;  8  T.  L.R. 
783— C.  A.)  followed. 

Shrewsbury  f.  Shrewsbury,  (1907)23  T.  L.  R. 
[224— C.  A. 

216.  Case  Stated  by  Arbitrators — Alternative 
Award — Matter  to  go  bach  to  Arbitrator  in  otie 
Event — Consultative  Jurisdiction  of  Court — Arbi- 
tration Act,  1889  (.52  &  53  Vict.  c.  49),  ss.  7, 19.]— 
An  arbitrator,  to  whom  certain  diflEerences  were 
referred,  stated  a  special  case,  which  he  headed 
"  Award  in  form  of  special  case,"  and  he  asked 
the  Court  whether  his  construction  of  certain 
contracts  on  two  points  was  correct  ;  and  the  case 
stated  that  if  both  points  were  correctly  decided 
the  award  was  to  stand,  but  if  either  point  was 
wrongly  decided  the  matter  was  to  be  remitted  1 
to  him  to  give  effect  to  the  true  construction  of 
the  contracts  in  his  final  award.  The  High  Court 
held  that  the  arbitrator  had  decided  both  points 
correctly.    Upon  appeal  :  — 

Held— that  as  the  arbitrator  had  not  stated 
the  case  so  that,  whichever  way  the  question 
was  answered,  the  rights  of  the  parties  would 
have  been  finally  determined,  but  had  reserved 
the  matter  for  himself  in  the  event  of  the  ques- 
tion being  answered  in  one  particular  way, 
the  case  was  not  an  award  in  the  form  of  a 
special  case  within  sect.  7  of  the  Arbitration  Act, 
1889,    but    was    a    special   case    stated    under 


sect.  19,  and  the  jurisdiction  of  the  High  Court 

was  consultative   only,  and  was  not  subject  to 

appeal. 

In  kk  The  Holland  Steamship  Co.,  The 
[National  Steamship  Co.,  and  The  Bris- 
tol Steam  Navigation  Co.,  (1906)  23 
T.  L.  R.  59  ;  95  L.  T.  769— C.  A. 

217.  Eiiforcing  Award  —  Appeal  Direct  to 
Court  of  Appeal— Arbitration  Act,  1889  (52  &  53 
Vict.  c.  49),  ss.  1,  12  ;  Judicature  Act,  1894  (57 
k  58  Vict.  c.  16),  s.  1,  sub-s.  4.] — An  application 
to  enforce  an  award  under  sect.  12  of  the  Arbitra- 
tion Act,  1889,  is  a  matter  of  practice  and  pro- 
cedure within  the  meaning  of  sect.  1 ,  sub-sect.  4, 
of  the  Judicature  Act,  1894,  and  an  appeal  from 
an  order  made  thereon  by  a  judge  at  chambers 
lies  direct  to  the  Court  of  Appeal. 

In  re  Colman  and  Watson,  (19U7)  24  T.  L.  R. 
[39— C.  A. 

218.  Order  to  Arbitrator  to  State  a  Case- 
Arbitration  Act,  1889  (52  &  53  Vict.  c.  49),  s.  19 
—Judicature  Act,  1894  (57  &  58  Vict.  c.  16),  s.  1, 
sub-s.  4.] — Proceedings  in  an  action  in  the  High 
Court  were  stayed  upon  the  ground  that  there 
was  a  submission  of  the  matters  in  dispute  to 
arbitration,  and  the  matters  were  accordingly 
referred  ;  in  the  course  of  the  reference  an  order 
was  made  in  chambers  under  sect.  19  of  the 
Arbitration  Act,  1889,  directing  the  arbitrator  to 
state  a  case  for  the  opinion  of  the  Court  upon 
certain  questions  of  law  which  arose  in  the  course 
of  the  reference. 

Held — that  this  was  not  a  matter  of  practice 

and  procedure  within  sect.  1,   sub-sect.  4  of  the 

Judicature   Act,   1894,    and    that  therefore   an 

appeal  did  not  lie  to  the  Court  of  Appeal. 

In  re  Frere  and  Stavelet  Taylor  &  Co.  and 

[the  North  Shore  Mill  Co.,  Ld.,  [1905]  1 

K.  B.  366  ;  74  L.  J.  K.  B.  208  ;  53  W.  R.  242  ; 

92  L,  T.  194  ;  21  T.  L.  R.  188— C.  A. 

(d)  DiTisional  Court. 

219.  Appeal  from  Judge  at  Chambers — Pro- 
hibition to  County  Court  Judge— Supreme  Court 
of  Judicature  {^Procedure')  Act,  1894  (57  &  58 
Vict.  c.  16),  s.  1,  sub-s. i.] — An  application  for  a 
writ  of  prohibition  to  restrain  an  inferior  Court 
from  exceeding  its  jurisdiction  is  not  a  matter  of 
practice  or  procedure  within  the  meaning  of 
sect.  1,  sub-sect.  4,  of  the  Supreme  Court  of 
Judicatui'e  (Procedure)  Act,  1894,  and  an  appeal 
fi'om  an  order  of  a  judge  at  chambers  is  to  the 
Divisional  Court  of  the  Queen's  Bench  Division, 
and  not  to  the  Court  of  Appeal  in  the  first 
instance. 

Watson  v.  Petts,  [1899]  1  Q.  B.  54  ;  67  L.  J, 

[Q.  B.  970  ;  47  W.   R.  68  ;  79  L.  T.  330  ;  15 

T.  L.  R.  31— C.  A. 

220.  Appeal  from  Judge  at  Chambers — ^'Prac- 
tice and  Procedure" — Claim  for  Compensation 
under  the  Lands  Clauses  Act,  I8i5— Order  for 
Trial  in  High  Court — Regulation  of  Railways 
^c?',  1868  (31  &  32  Vict.  <7.  119),  s.  4:1— Supreme 
Court  of  Judicature  {Procedure)  Act,  1894  (57  & 
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58  Vict.  c.  16),  s.  1,  subs.  4.]— The  defendants 
applied  under  sect.  41  of  the  Regulation  of 
Railways  Act,  1SG8,  to  the  judge  in  chambers  for 
an  order  for  the  trial  in  the  High  Court  of  a 
claim  for  compensation  under  the  Lands  Clauses 
Consolidation  Act,  1845.  The  judge  made  the 
order  and  the  claimant  appealed. 

Held — that  the  appeal  should  be  made  to  the 
Divisional  Court  and  not  to  the  Appeal  Court,  on 
the  gi-ound  that  when  the  application  was  made 
to  the  judge  in  chambers  there  was  no  cause  or 
matter  in  the  High  Court  to  which  it  could 
relate,  and  therefore  it  was  not  "practice  or 
procedure "  in  a  cause  or  matter  in  the  High 
Court  within  sect.  1,  sub-sect.  4,  of  the  Judicature 
Act,  1894. 

Watson  \.  Petts  ([1899]    1   Q.  B.  54  ;  67  L.  J. 

Q.  B.  970  ;  47  W.  R.  68  ;  79  L.  T.  330  ;  15  T.  L. 

R.  31— C.  A.,  No.  219,  supra)  followed. 

Long  v.  Great  Northern  and  City  Ry., 
[1902]  1  K.  B.  813  ;  71  L.  J.  K.  B.  598  ;  50 
W.  R.  402  ;  86  L.  T.  440  ;  18  T.  L.  R.  478— 

C.  A. 

221.  "  Criminal  Cause  or  Matter''' — Order  for 
Demolition  of  Building — General  Line  of  Build- 
ings—London  Building  Act,  1894  (57  &  58  Vict. 
c.  ccxiii.),  s.  22— Judicature  Act,  1873  (36  &  37 
Vict.  c.  66),  s.  47.] — A  magistrate,  upon  a  sum- 
mons charging  a  person  with  having  erected  a 
new  building  beyond  the  general  line  of  buildings 
in  a  street  contrary  to  the  Loudon  Building  Act, 
1894,  having  made  an  order  for  the  demolition  of 
the  building,  the  Divisional  Court  refused  to 
grant  a  rule  nisi  calling  upon  him  to  state  a  case 
for  the  opinion  of  the  Court. 

Held — that  the  decision  of  the  Divisional 
Court  was  in  a  "criminal  cause  or  matter" 
within  sect.  47  of  the  Judicature  Act,  1873,  and 
no  appeal  lay. 

Rex  r.  D'Eyncourt,   (1901)   85  L.  T.  501  ;  18 
[T.  L.  R.  53— C.  A. 

222.  Divisional  Court  Specially  Constituted — 
Power  to  Review  Decisions.] — A  specially  consti- 
tuted Divisional  Court  appointed  by  the  Lord 
Chief  Justice  of  England  has  jjower,  in  cases 
where  there  is  no  appeal  from  Divisional  Courts, 
to  review  previous  decisions  of  Divisional  Courts 
upon  the  same  subject. 

Kruse  v.  Johnson,  [1898]  2  Q.  B.  91  ;  62  J.  P. 

[469  ;  67  L.  J.  Q.   B.  782  ;  78  L.  T.  647;  14 

T.  L.  R.  416  ;  46  W.  R.  631— Div.  Ct. 

(e)  Final  and  Interlocutory  Orders. 

223.  Final  or  Interlocutory  Order — Applica-  I 
tion  for  Solicitors  to  deliver  Lists  of  Securities, ; 
^c. — Appeal  from  Dismissal  if  Order — Length 
of  Notice  of  Appeal— R.  S.  C,  Ords.  52,  /•.  25  ;  \ 
58,  r.  3.] — On  an  application  for  an  order  under 
Ord.  52,  r.  25,  to  direct  the  defendants,  a  firm  of 
solicitors,  to  deli  vera  list  of  securities  and  to  bring 
them  into  Court,  and  to  deliver  a  cash  account  | 
to  the  plaintiffs,  the  Master  refused  to  make  an  | 
order,  and  tlie  judge  atRrmed  his  decision.     On  . 


appeal  to  the  Court  of  Appeal,  a  four-day  notice 
was  given  as  if  the  order  was  interlocutory.  It 
was  objected  that  the  order  was  really  final,  and 
that  j)ursuant  to  Ord.  58,  r.  3,  fourteen  days' 
notice  should  have  been  given. 

Held— following  i^e  Herbert  Reeves,  [1902] 
1  Ch.  29,  that  the  order  was  final.  The  time  for 
appealing  would  be  extended. 

Haydon  r.   Cartwkight,   [1902]  W.  N.  163; 
[13  L.  T.  Jo.  353  ;  37  L.  J.  420— C.  A. 


224.  Final    or     hiterlocutory    Order — Order 

Disposing  finally  of  Action.] — An  order  is  a  final 
order  if  it  finally  disposes  of  the  rights  of  the 
parties  ;  if  it  does  not  it  is  interlocutory — per 
Lord  Alverstone,  C.J. 

Where  an  order  has  been  made  in  an  action 
that  the  question  of  liability  only  be  tried  first, 
the  question  of  damages  (if  any)  to  go  to  a 
referee,  and  the  judge,  who  tries  the  question  of 
liability,  finds  against  the  plaintiff,  his  order 
dismissing  the  action  is  a  final  and  not  an  inter- 
locutoiy  order. 

Shuhrook  v.  Tufnell  ((1882)  9  Q.  B.  D.  621  ; 
30  W.  R.    740)   followed  ;  Salaman  v.    Warner 
([1891]    1   Q.  B.  734  ;    60  L.  J.  Q.  B.  624  ;  39 
W.  R.  547— C.  A.)  not  followed. 
BozsoN   V.   Altrincham    Urban    District 

[Council,  [1903]  1  K.  B.  547  ;  72  L.  J.  K.B. 

271  ;  67  J.  P.  397  ;  51  W.  R.  337  ;  19  T.  L.  R. 
266  ;  1  L.  G.  R.  639— C.  A. 


225.  Final  or  Interlocutory  Order — Order 
setting  aside  an  Aioard.] — An  award  was  stated 
in  the  form  of  a  special  case ;  but  before  such 
case  was  argued  a  successful  application  was 
made  to  a  Divisional  Court  to  set  aside  the 
award  on  the  ground  of  some  technical  miscon- 
duct on  the  part  of  the  arbitrator. 

Held — that  such  order  of  the  Divisional  Court 
was  an  "  interlocutory "  and  not  a  "  final " 
order. 

In  re  Croasdell  and  Cammell,  Laird  &  Co., 
[1906]  2  K.  B.  569  ;  75  L.  J.  K.  B.  769  ;  54 
W.  R.  620  ;    95  L.  T.  441  ;  22  T.  L.  R.  759— 

C.  A. 

226.  Final  or  Interlocutory  Order — Summons 
to  Review  Taxation  of  Solicitor's  Bill — Refusal 
to  Review— Judicature  (Procedure)  Act,  1894(57 
&  58  Vict.  c.  16),  s.  1.] — An  order  dismissing  a 
summons  to  review  taxation  of  a  solicitor's  bill, 
under  the  Solicitors  Act,  1843,  is  an  interlocutory 
order.  Leave  to  appeal  therefrom  is  conse- 
quently necessary  under  sect.  1  of  the  Judicature 
(Procedure)  Act,  1894. 

In  re  Jerome,  [1907]  2  Ch.  145  ;  76  L.  J.  Ch. 
[432  ;  96  L.  T.  866— C.  A. 

227.  Interlocutory  Order — Leave  to  Appeal — 
Striking  out  Claim  as  Frivolous  and  Vexatious — 
Claim  fur  a/i  Injunction — Judicature  Act,  1894 
(57  &  58  Vict.  c.  16),  s.  1,  sub-s.  (1)  (b).]— An 
order  striking  out  a  statement  of  claim  as  dis- 
closing no  reasonable  cause  of  action  and  dis- 
missing the  action  as  frivolous  and  vexatious,  is 
an  interlocutoi-y  order,  and   leave   to  appeal  is 
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necessary,  and  this  is  so  though  an  injunction  is 
claimed. 

Charles  Bright  &  Co.,  Ld.  v.  River  Plate 

rCONSTRUCTION  Co.,  Ld.,  (1901)  17  T.  L.  R. 

708— C.  A. 


Interlocutor II  Order — Leare  to 
Liberty    of  the   Subject — Refusal   to 


to  prevent  the  process  of  the  Court  fi-om  being 
used  to  establish  a  claim  which  ought  not  to  be 
enforced. 

But  in  a  case  in  which  a  Court  of  Appeal, 
after  argument  and  before  judgment,  raised  of 
its  own  motion  the  question  of  the  illegality  of 
the  contract  upon  which  the  action  was  brought, 
which  had  not  been  raised  in  argument  before 
them,  the  Judicial  Committee,  though  consider- 
ing the  circumstances  very  suspicious,  declined  to 


Supreme  'CoiLvt  of  Judicature  ^Procedure)  Act, ,  give  judgment  upon  questions  which  had  not 
1894  (57  &  58  Vict.  c.  16),  s.  1  (b),  (i.).]— Leave  .  been  raised  in  the  Court  below,  and  sent  the  case 
to  appeal  from  the  refusal  of  a  judge  to  order  1  back  for  a  new  trial. 

the  committal  of  the  defendants  for  an  alleged  i  CoNNOLLY  AND  ANOTHER  r.  CONSUMERS  CORD- 
breach  of  an  undertaking  given  by  them  to  the  j  ^j^^^  Co.,  (1903)  89  L.  T,  347— P.  C. 

Court  was  refused  by  the  judge. 

Held— that  the  liberty  of  the  subject  was  not  1 
concerned  in  the  matter,  and  therefore  leave  to  1 


Interest    on    Judgment    Debt — Decision 


Appeal  saw  no  reason  for  giving  leave 
BowDEN  V.  Yo^ALL,  [1901]  1  Ch.  1  ;  70  L.  J 


apre;YTarrequired,''^anT^kaT'The"Co^      of    ajirmcd-lnfcrior    Court  subsequently  ordering 
A^^l^ti  .„„ ^„„c<.„  4-^,.  r.;„ir.r.  i^o^ro  Pdymcnt  of  Interest  on  Judgment  Debt— Jurisdic- 

tion— J)iscretion.]—The  plaintifEs  had  obtained 
a  colonial  judgment,  affirmed  by  the  Privy 
Council,  ordering  the  defendant  to  rei)ay  to  them 
a  certain  sum  of  money.  In  this  action  the 
statement  of  claim  included  no  prayer  for 
interest,  and  the  question  of  interest  was  not 
raised  at  any  stage  of  it. 

Subsequently,  on  further  directions,  the  Court 


[Ch.   5  ;   49  W.  R.   247 


83  L.  T.  419  ;  17 
T.  L.  R.  43— C.  A. 


229.  Summons  for  Beliveri/  and  Taxation  of 
Solicitor's  Bill  of  Costs— R.  S.  C,  Ord.  58,  rr.  3, 
9, 15.]— A  client  took  out  an  originating  summons 

in  the  common  form,  asking  that  a  solicitor  who  ^  of  Appeal,  affirming  the  Court  of  first  instance, 
had  acted   for  him  in  that  capacity  might    be  j  directed  pajanent  of  interest, 
ordered  to  deliver  a  bill  of  costs,  and  that  the  1      jjj,LD-that  the  Court  had  discretion  to  do  so 
same  nught  be  taxed.  j 

Held— that,  whether  the  summons  was  dis- ! 
missed  or  granted,  there  was  a  final  order,  and  a 


fourteen  days'  notice  of  appeal  was  necessary 

In  re  Herbert  Reeves  &  Co.,  (1901)  85  L.  T. 

[495  ;  [1902]  1  Ch.  29  ;  71  L.  J.  Ch.  70  ;  50 

W.  R.  252— C.  A. 

(f)  Miscellaneous. 

230.  Action  of  Reriew  —  Attempt  to  Review 
Charging  Order — Error  in  Law  upon  Face  of 
Judgment.']— T\ie  Court  has  still  jurisdiction  to  \ 


m  a  proper  case  ; 

But  that  any  mention  of  interest  had  been 
intentionally  omitted  from  the  original  order  of 
the  Privy  Council  with  a  due  regard  to  the 
merits  of  the  case  ;  and  that  therefore  interest 
should  only  run  from  the  date  of  the  original 
decision  of  the  Court  of  Appeal,  and  not  from  the 
date  when  the  liability  arose. 
Burland  v.  Earle  &  Sons,  [1905]  A.  C.  590  ; 
[93  L.  T.  313— P.  C. 

233.  Interest  loliere  Judgment  Reversed — Claim, 
deal  by  a  fresh  action  with  some  matters"  which  '  M  Damages— Action  dismissed  at  Trial— Judg- 
would  have  formerly  been  the  subject  of  a  biU  of  \  m^nt  entered  for  Plaint  i^g  on  Appeal— Time  from 
review,  e.g.,  where  a  judgment  has  been  obtained  w^^icji  Interest  runs  —  Antedating  Judgment— 
by  fraud,  or  where  material  evidence,  not  procur-  Ord.  41.  r.  3  ;  Ord.  58,  rr.  1,  4.]— The  plamtiS 
able  before,  has  been  obtained  since  judgment,      i  brought   an   action     to     recover     unliquidated 

But  the  old  jurisdiction  to  discharge  by  bill  damages  for  mjmy  to  a  cargo  of  meat  arising 
of  review  an  order  on  the  gi-ound  of  error  i  from  a  breach  of  contract.  At  the  trial  ]udg- 
appearing  upon  its  face  no  longer  exists.  The  ment  was  given  for  the  defendants.  Upon 
remedy  is  by  appeal ;  and,  if  the  time  for  appeal- !  appeal  the  judgment  was  reversed  and  entered 
ing  has  expired,  the  Court  may  in  a  proper  case  !  for  the  plaiutifE  for  an  amount  of  damages  to  be 
extend  it. 

Decision    of    Wright,   J.    (19   T.  L.   R.   623) 
affirmed  on  different  grounds. 
Charles  Bright  &  Co.,  Ld.  r.  Sellar,  (1903) 

[72 L.  J.  Ch.  921  ;  89  L.  T.  431  ;  20  T.  L.  R. 
12  ;  [1904]  1  K.  B.  6  ;  52  W.  R.  148— C.  A. 

231.  lUegalitij  in  Proceedings  —  Power  of 
Court  to  take  notice  of  Illegality — New  Trial — 
Questio7is  not  raised  in  Court  Below.'] — It  is  the 
right  and  duty  of  the  Court  at  any  stage  of  a 


assessed  by  a  referee.  The  parties  having  sub- 
sequently agreed  upon  the  amount  of  the 
damages,  the  plaintiff  claimed  interest  upon 
that  amount  from  the  date  of  the  original  judg- 
ment at  the  trial. 

Held— that  the  judgment  of  the  Coui-t  of 
Appeal  pronouncing  the  plaintiff  entitled  to 
damages  must  be  regarded  as  of  the  date  ou 
which  it  was  pronounced  and  not  as  of  the  date, 
upon  which  the  judgment  at  the  trial  was 
pronounced  ;  that  though  the  Court  had  power, 
under  Ord.  41,  r.  3,  to  antedate  its  judgment, 
cause  to  consider,  and,  if  it  be  proved,  to  act  |  no  ground  had  been  shown,  such  as  a  wrongful 
upon,  an  lillegality  which  may  be  fatal  to  the  i  withholding  of  the  damages,  for  antedating  it ; 
contention  of  either  party  to  the  litigation,  so  as  !  and  that,  therefore,  the  plaintiff  was  only  entitled 
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to  interest  from  the  date  of  the  judgment  of  the 
Court  of  Appeal. 

BoRTHWiCK   r.    Elderslie  Steamship  Co., 

[Ld.,  [1905]  2  K.  B.  516  ;  74  L.  J.  K.  B. 

772  ;  53  W.  R.  043  ;  93  L.  T.  387  ;  21  T.  L.  R. 

630  ;  10  Asp.  M.  C.  121— C.  A. 

231  ^otU-e  of  Appeal  —  Personal  Serrice  — 
Wiereahouts  of  Respondent  nnhnown  — Substi- 
tuted iSferc/uf.]— Where  it  is  impossible  to  effect 
personal  service  of  a  notice  of  appeal  to  the  Court 
of  Appeal,  service  by  registered  letter  to  the  last 
known  address  will  be  allowed.  AVhere  such  a 
letter  was  returned  through  the  dead  letter 
office,  i)ublication  in  Lloyd's  Weeldij  Kewsrtiper 
was  held  sufficient. 

Ix  RE  London  County  Council,  [1901]  W  N 
[7  ;  110  L.  T.   Jo.  264  ;  36  L.  J.   M.  C.  31— 

C.  A. 

234a.  (Jfl'er  by  Defendants— Refusal  without 
wore— Costs  since  date  of  Offer.]— Where  defen- 
dants, who  were  sued  for  an  injunction  to 
restrain  them  using  a  certain  firm  name,  after 
writ  issued  offered  an  undertaking  not  to  con- 
tinue the  acts  complained  of,  each  party  to  bear 
their  own  costs,  but  the  plaintiff  refused  the 
offer  and  continued  the  action,  the  defendants  at 
the  hearing  gave  a  perpetual  undertaking. 

Held,  on  the  question  of  costs,  that  the 
plaintiff,  having  acted  oppressively  and  un- 
reasonably in  declining  the  offer  without  more, 
should  pay  the  defendants  their  costs  as  from 
the  date  of  the  offer.  Plaintiffs  to  have  costs 
up  to  that  date. 

Weight  r.  Ransom,  (1902)  47  Sol.  Jo.  92. 

235.  Setting  aside  Judgment  on  the  Ground  of 
Perjury.]— Mere  proof  that  a  judgment  has  been 
obtained  by  perjury  is  not  sufficient  to  induce  the 
Court  to  set  that  judgment  aside  in  an  action 
subsequently  brought  for  that  purpose. 
Baker  v.  Wadswoeth,  (1898)  67  L.  J.  Q.  B 

[301— Div.  Ct.' 

236.  Special  Leave  to  Appeal— Terms  Im- 
^vo^e^.  ]— Special  leave  given  to  the  petitioners  to 
appeal  upon  the  condition  of  their  submitting  to 
pay  to  the  respondent  his  costs  of  the  appeal  in 
any  event,  if  so  directed  on  the  determination  of 
the  appeal. 

Montreal  Gas  Co,  v.  Cadieux,  Ex  parte 

[Montreal  Gas  Co.,  [1898]  A.  C.  718  ;  (1898) 

67L.  J.  P.  C.  115— P.  C. 

(g)  Official  Referee. 

237.  Action  referred  by  Judge  of  Chancer// 
Dinsion  to  Official  Referee  —  Appeal  froin 
Referee— To  what  Court.]— 'Whew  an  action  in 
the  Chancery  Division  has  been  referred  by  the 
judge  to  an  official  referee  for  trial,  and  judg- 
ment has  been  entered  in  accordance  with  the 
referee's  direction,  an  appeal  from  his  decision 
(whether  on  law  or  on  the  facts)  lies  to  the  judge 
who  referred  the  action,  and  not  direct  to  the 
Court  of  Appeal. 

B.D. — VOL.    III. 


Duylish  v.  Barton   ([1900]    1   Q.  B.  284  ;  68 
L.  J.  Q.  B.  1044  ;  48  W.  R.  50  ;  81  L.  T.  551— 
C.  A.,  infra)  disapproved. 
Wynne-Finch  v.  Chaytor,  [1903]  2  Ch.  475  ; 

[72  L.  J.  Ch.  723  ;  52  W.  R.  24  ;  89  L.  T.  123  ; 
19  T.  L.  R.  631— C.  A. 

238.  "  Right  of  Appeal  to  the  High  Court  from 
any  Court  or  Person  " — Application  to  Set  Aside 
or  Vary  the  Findings  of  an  Official  Referee — 
Judicature  Act,  1894  (57  cSc  58  Vict.  c.  16),  «.  1, 
suh-s.  5.] — Where  an  action  has  been  tried  before 
an  official  referee,  and  an  application  is  made  to 
a  Divisional  Com't  to  set  aside  or  vary  the  find- 
ings of  the  official  referee,  the  decision  of  the 
Divisional  Cf)urt  is  final  ;  and  there  is  no  appeal 
to  the  Court  of  Appeal  without  leave. 
Daglish  v.  Barton.  [1900]  1  Q.  B.  284  ;  68 

[L.  J.  Q.  B.  1044  ;  48  W.  R.  50  ;  81  L.  T.  551— 

C.  A. 
Disapproved    in     Wgnnr-Finrh     v.     Chayler, 
supra. 

(h)  Security  for  Costs. 

239.  Company  Appealinr/  —  Companies  Act. 
1862  (25  &  26  Vict.  c.  89)^  s.  69.]— A  company 
appealing  in  an  action,  which  it  has  defended 
unsuccessfully,  is  not  a  "  plaintiff  or  pursuer  in 
an  action,"  &c.,  within  the  meaning  of  sect.  69  of 
the  Companies  Act,  1862,  and  cannot  be  ordered 
under  that  section  to  give  security  for  the  costs 
of  the  appeal. 

Sinclair  v.  Glasgow  and  London  Contract 
[Corporation,  Ld.,  (1905)  6  F.  818— Ct.  of 

Sess. 

240.  Compani/  opposing  Appeal — Companies 
Act,  1862  (24  &25  Vict.  c.  89), .?.  69.]— Where  a 
company  is  successful  in  an  action,  and  an  appeal 
is  lodged,  the  company  is  not  "  plaintiff  or  pur- 
suer" within  the  meaning  of  sect.  69  of  the 
Companies  Act,  1862,  so  as  to  be  required  to  give 
security  for  costs. 

Star  Fire  and  Burglary  Insurance  Co.  r. 
[Davidson,  (1903)  4  F.  997— Ct.  of  Sess, 

240a.  Default  of  Appearance — Application  to 
Restore — Plaintiff'  Kcrt  Friend  of  Infants — 
lerms  of  Order  to  Restore— R.  S.  C,  Ord.  27, 
r.  15.] — Where  the  plaintiff's  solicitor  in  an 
action  was  ignorant  of  the  fact  that  the  case  had 
been  transferred  to  the  list  of  another  judge,  the 
defendant  obtained  judgment  by  default  of 
appearance.  The  plaintiff  was  the  next  friend 
of  certain  infants,  on  which  ground  it  was 
urged,  on  an  application  to  restore,  that  he 
should  be  ordered  to  give  security  for  costs. 

Held  (following    Cockle  v.  Joyce,  37   L.   T. 

428) — that  on  the  payment  within  seven  daj-s  of 

the  costs  thrown  away,  and  of  the  costs  ut"  the 

application,  the  case  should  be  restored. 

i  Foakes  r.  Miller,  (1900)  108  L.  T.  Jo.  346— 

[Cozens-Hardy,  J. 

241.  Motion  for  JS'eu)  Trial — Divorce  Petition 
— Same  Rule  applied  in  K.  B.  D.  and  P.  D. 
A.  D.- Judicature  Act,  1890  (53  .^  54  Vict.  c.  44), 
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s.\,  E.  S.  a,  Ord.  58,  r.  15.1— The  rule  laid 

dovvu  in  Hechsher  v.  Crossley,  [1891]   1   Q.  B. 

244,   namely,    that    since   the   Judicature   Act, 

1890,  security  will  not  be  ordered  for  the  costs  of 

a  motion  in  the  Court  of  Appeal  for  a  new  trial 

of  an  action  in  the  Queen's  Bench  Division,  also 

applies  to  the  case  of  a  motion  for  a  new  trial  of 

a  divorce  petition. 

KlCKABY  r.  RICKABY,  [1901]  W.  N.  45— C.  A. 

242.  Motion  for  New  Trial— R.  S.  C,  Ord.  58, 
,..  i5.]_The  Court  wiU  now  order  security  for 
the  costs  pf  a  motion  for  a  new  trial  in  the  same 
circumstances  as  security  for  the  costs  of  any 
other  appeal  will  be  ordered. 

Eule  in  Recksher  v.   Crossley  ([1891]   1  Q.  B 
224  :  60  L.  J.  Q.  B.  75  ;  39  W.  R.  211— C.  A.) 
no  longer  binding. 
WiGHTWiCK  r.  Pope,  [1902]  2  K.  B.  99  ;  71 

f  L.  J.  Ch.  709  ;  50  W.  R.  531  ;  86  L.  T.  750  ; 
18  T.  L.  R.  639— Div.  Ct. 

243.  Official  Referee— Appeal  //•t(wt.]— There 
is  power  to  order  security  for  costs  to  be  given 
by  a  person  who  appeals  from  an  official  referee 
to  the  King's  Bench  Division. 
BiLLINGTON,  Ld.  r.  Billington,  [1907]  2  K.  B. 

[106  ;  76  L.  J.  K.  B.  664  ;  96  L.  T.  665  ;  23 
T.  L.  R.  473— Div.  Ct. 

244.  Practice  the  same  in  hoth  Chancery  and 
King's  Bench  Divisions.']  —  The  practice  with 
regard  to  orders  for  security  for  the  costs  of 
appeals  from  the  King's  Bench  Division,  as  to 
directing  that  the  security  be  approved,  will  in 
future  be  the  practice  with  regard  to  appeals 
from  the  Chancery  Division — viz.,  to  the  satis- 
faction of  the  judge  in  chambers. 

Hope  v.  Hope,  (1902)  86  L.  T.  363— C.  A. 

246.  Workmen's  Compemation — Appeal  from 
County  Court —  Workmen's  Compensatio7i  Act., 
1897  (60  &  61  Vict.  c.  37).]— A  county  court 
judge  held  that  the  father  of  a  young  man 
killed  by  an  accident  was  not  a  "dependant" 
within  the  meaning  of  Sched.  I.  to  the  Work- 
men's Compensation  Act,  1897.  The  father 
appealed,  and  the  employer  applied  that  the 
appellant  might  be  ordered  to  give  security  for 
the  costs  of  the  appeal. 

Held — that  security  to  the  amount  of   £15 
must  be  given,  as  the  appeal  was  not   in  the 
nature  of  a  motion  for  a  new  trial. 
In  re  Haewood  and  Abrahams,   [1901]   2 

[K.  B.  304  ;  70  L.  J.  K.  B.  746  ;  84  L.  T.  857 
— C.  A. 

246.  Woi'kmeii's  Compensation  —  Rule  as  to 
requiring  Security  for  Costs.]  —  The  general 
rules  as  to  ordering  security  for  costs  apply  to 
an  appeal  against  an  award  of  compensation 
under  the  Workmen's  Compensation  Act,  1897  ; 
it  does  not,  therefore,  follow  that  security  wiU 
not  be  ordered  because  a  stay  of  execution  has 
been  granted  by  the  county  coiut  judge. 


Hubball  V.  Eceritt  o]-  Sons,  Ld.  ((1900)  16 
T.  L.  R.  168,  see  Master  and  Servant,  272) 
explained. 

See  Master  and  Servant,  No.  272. 
Shea  v.  Deolenvaux  and  Another,  (1903) 
[88  L.  T.  679  ;  19  T.  L.  R.  473— C.  A. 

247.  Workmen's  Compensation — Necessity  for 
Previous  Request  for  Security — Appeal  under 
Workmen's  Compensation  Act,  1897.]  —  Before 
applying  to  the  Court  for  security  for  the  costs 
of  an  appeal  under  the  Workmen's  Compensation 
Act  upon  the  ground  of  the  appellant's  poverty 
the  respondent  ought  first  to  apply  to  the 
appellant  for  security. 

Stanland  r.  The  North-Eastern  Steel  Co., 
[Ld.,  (1906)  23  T.  L.  R.  1— C.  A. 

(i)  Time  for  Appeal. 

248.  "  Any  other  Matter  not  being  an  Action  '' 
— R.  S.  C,  Ord.  58,  r.  9.]— An  appeal  from  an 
order  made  on  a  summons  under  the  Vendor  and 
Purchaser  Act,  1874,  s.  9,  for  the  rescission  of  a 
contract  and  for  the  return  of  deposit  conies 
under  the  head  of  "  any  other  matter  not  being 
an  action  "  within  the  meaning  of  Ord.  58,  r.  9, 
and  that  rule  as  to  time  for  appeal  applies 
accordingly. 

Walker  r.  Oakshott,  [1902]  W.  N.  147  ;  37 
[L.  J.  N.  C.  388— C.  A. 

249.  Final  Order  in  Matter  not  being  an 
Action — Decision  of  DicisioiMl  Court  on  Case 
stated  by  Magistrate  under  Merchant  Shipjring 
Act,  1894—^.  S.  C,  Ord.  58,  r.  15.]— An  order 
of  a  Divisional  Court  affirming  the  decision  of  an 
alderman  of  the  City  of  London  upon  a  summons 
for  the  recovery  of  wages  taken  out  by  a  seaman 
under  sect.  164  of  the  Merchant  Shipping  Act, 
1894,  is  a  "  final  order  in  a  matter  not  being  an 
action  "  within  the  meaning  of  Ord.  58,  r.  15,  and 
therefore  no  api)eal  to  the  Court  of  Appeal  from 
such  an  order  can  be  brought  after  the  expiration 
of  fourteen  days. 

Austin  Friars  Steam  Shipping  Co.,  Ld.  c. 

[Strack,  [1906]  2  K.  B.  499  ;  75  L.  J.  K.  B. 

658  ;  70  J.  P.  528  ;  94  L.  T.  875  ;  22  T.  L.  R. 

701— C.  A. 

250.  Infant  AjJj^ellant— Extension  of  Time- 
Subsequent  Expression  of  a  Different  View  by 
other  Judges— R.  S.  C,  Ord.  18,  r.  15.]  —An 
infant  sought  leave  to  appeal  from  a  decision  of 
Kekewich,  J.,  although  out  of  time,  on  the  grounds 
that  (a)  the  applicant  was  an  infant ;  (b)  there 
was  £20,000  at  stake ;  and  (c)  that  other  judges 
had  dissented  from  the  views  expressed  by 
Kekewich,  J. 

Held— that  the  discretion  given  to  the  Court 
by  Ord.  18,  r.  15,  should  only  be  exercised  on 
the  principles  stated  by  Cotton,  L.J.,  in  In  re 
Manchester  Economic  Building  Society,  (1883) 
24  Ch.  D.  488  ;  and  that  none  of  the  grounds 
stated  in  the  appHcation  were  "  special  grounds  " 
which  would  influence  the  Court  to  exercise  its 
discretion. 
In  re  Bradshaw,  Bradshaw  v.  Bradshaw, 

[1906]  W.    N.    86  ;    120  L.  T.  Jo.   591  ;    50 
Sol.  Jo.  439  ;  41  L.  J.  N.  C.  294— C.  A. 
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251.  Mistake — Eu-temiou  of  Time — Discretion 
of  Court.'] — The  judgment  in  this  action  was 
delivered  on  March  litth.  1902,  and  the  judge 
granted  a  stay  of  execution  on  the  terms  of  the 
money  being  brought  into  Court.  The  defen- 
dants took  up  a  position  of  observation,  and  did 
not  pay  the  money  into  Court.  They  gave  notice 
of  ai)peal  on  the  last  available  day,  and  it  was 
not  set  down  in  time  owing  to  some  discussion 
between  the  town  and  country  solicitor.  The 
period  during  which  the  appeal  had  to  be  set 
down  was  interrupted  by  certain  holidays.  The 
defendants  applied  to  extend  the  time  for  setting 
down  the  appeal. 

Held — that  as  the  defendants  refused,  or  were 
unable  to  oifer  any  immediate  prospect  of  bring- 
ing the  money  and  the  taxed  costs  into  Court, 
the  application  must  be  refused. 
Illingworth  r.  Melbourxe  Parish  Council, 
[(1902)  18  T.  L.  R.  775— C.  A. 

252.  Mistake  of  Connsel — Futension  of  Time — 
Special  Leave  to  Appeal — B.  S.  C,  Ord.  .58,  r.  15.] 
— The  fact  that,  owing  to  a  mistake  on  the  part 
of  counsel,  notice  of  appeal  was  not  served 
within  the  proper  time  is  not  a  ground  upon 
which  the  Court  of  Appeal  will  give  special  leave 
to  appeal  under  Ord.  58,  r.  15. 

In  re  Helsiy  ([1894]  1  Q.  B.  742  ;  63  L.  J.  Q.  B. 
265 ;  42  \V.  K.  218  ;   70  L.  T.  144  ;    1  Manson,  4 
— C.  A.)  followed. 
Ix  RE  Coles  and  Ravenshear,  [1907]  1  K.  B. 

[1  ;    76  L.  J,  K.  B.  27;    95  L.  T.  750;    23 
T.  L.  R.  32— C.  A. 

253.  Mistake  of  Legal  Adviser — E.vtension  of 
Time— Ord.  58,  r.  15.]— The  fact  that  the  legal 
adviser  of  a  workman  was  at  the  time  of  opinion 
that  it  was  impossible  in  the  circumstances 
successfully  to  appeal  against  a  certain  order 
made  under  the  Workmen's  Compensation  Act, 
1897,  is  no  gi-ound  for  subsequently  extending 
the  time  for  appealing  from  that  order. 
Nicholson  v.  Piper,  (1907)  24  T.  L.  R.  16— 

[C.  A. 

XXIII.  COSTS. 

And  see  Barristers,  2 — 14. 
(a)  Appeal. 

254.  Action  of  lieview — Judgment  ly  Consent 
obtained  by  False  Statement  in  Affidarit—Costs 
of  First  Action— Costs  of  Action  of  Review.']^ 
L.  sued  8.  for  money  lent,  and  applied  for  sum- 
maiy  judgment  under  Ord.  14,  and  in  support  of 
his  a[)plication  made  certain  statements  in  an 
atlidavit.  Relying  on  these  statements,  S.  con- 
sented t(i  an  onier,  and  judgment  was  signetl. 
S.  afterwards  discovered  that  the  statements 
were  false,  and  brought  an  action  of  review  to 
set  aside  the  consent  order  and  the  judgment. 
Had  the  truth  been  disclosed  in  the  action  L. 
would  have  had  to  j)ay  S.  his  costs  in  that  action 
as  between  party  and  party. 

Held— -that  S.  ought  to  be  placed  in  the  same 
position  as  if  the  first  action  had  been  brought 


to  its  legitimate  conclusion,  and  that  he  was 
entitled  to  recover  the  party  and  party  costs  of 
such  action  and  also  the  costs  of  the  action  of 
review. 

Sturrock  v.  Littlejohn,  (1899)  68  L.  J.  Q.  B. 
[165— Div.  Ct. 

255.  Appeal  as  to  Costs — Discretion  of  Judge.] 
— In  an  action  by  the  assignee  of  an  equitable  life 
estate  in  a  freehold  farm,  the  plaintifiE  sought  to  be 
let  into  possession  or  receii)t  of  the  rents.  The 
Court  made  the  order  desired,  subject  to  condi- 
tions, but  directed  that  the  plaintiff  must  {lay  the 
costs  of  the  trustees  and  the  remaindermen. 

Held,  on  appeal  as  to  costs,  that  the  judge 
of  first  instance  had  exercise<l  his  discretion  and 
that  there  was  no  right  of  appeal  from  his  decision 
in  that  respect. 

In  BE  Hunt,  [190l]  \V.  N.  144;  45  Sol.  Jo. 
i  [652— C.  A. 

256.  House  of  Lords— Set-off— R.  S.  C,  Ord.  65, 
I  r.  14 — Application  of  in  House  of  Lords.] — 
j  Under  Ord.  65,  r.  14,  a  set-off  for  damages  or  costs 

between  parties  may  be  allowed,  notwithstanding 
the  solicitor's  lien  for  costs  in  the  particular 
cause  or  matter  in  which  the  set-off  is  sought. 
This  rule  does  not  apply  to  the  House  of  Loixls. 
After  a  final  judgment  in  the  House  of  Lords, 
the  Appeal  Committee  will  not  set  off  costs  due 
;  by  an  appellant  against  costs  due  to  him  in  the 
Court  of  Appeal. 

Russell   v.  Russell,  [1898]  A.  C.  307  ;  67 
[L.  J.  P.  69— H.  L.  (E.) 

I  267.  Official  Referee — Discretion  as  to  Costs — 
1  Leave  to  Appeal  as  to  Costs — Judicature  Act, 
\  1873  (36  &  37  Vict.  c.  66),  s.  49— ii.  S.  C,  Ord. 

36,  r.  55,  (b)  ;  Ord.  65,  r.  1.] — An  action  was 
1  refen-ed  to  the  official  referee  for  trial,  with  all 
I  the  powers  of  certifying  and  amending  of  a  judge 

of  the  High  Court.  He  decided  as  to  the  costs, 
j  but  gave  no  leave  to  appeal  from  his  order  as  to 

costs.     The  plaintiffs  appealed. 

Held — that  where  there  is  no  right  to  costs, 

and  they  are  in  the  discretion  of  the  persons  who 

have  to  award  them,  there  is  no  apitciil  except 

by  leave  ;  and  that  therefore  the  appeal  did  not 

lie. 

Minister  &  Co.   r.  Apperly,  [19o2]  1  K.  B. 

[643  ;  71   L.  J.  K.  B.  452  ;  50  \V.   R.  51(i;  86 

L.  T.  625— Div.  Ct. 

258.  Portion  if  Judgment  reversed — Repag- 
\  ment  of  Portion  of  Cost. i.]— Where  a  party  who 
I  has  been  ordered  to  i)ay,  and  has  paid,  the  costs 
!  of  a  trial  appeals  successfully  against  one  portion 
I  of  the  decision,  the  Court  of  Appeal  may  itself 

examine  the  taxed  bill,  and  fix  the  amount  tolw 

repaid  to  the  appellant    in   respect   of  the  point 

wrongly  decided  against  him. 

In  BE  Geipet/s  Patent,   [19ii4]   1  Ch.  239— 

[C.  A. 

269.  Repagmcnt  of  Costs  on  successful  Appeal 
— Interest  upon  siich  Costs — Judgments  Act.  1838 
(1  &  2  Viet.  r.  110),  .•«.  17.]— An  action  having 

4—2 
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been  dismissed  with  costs,  the  plaintiff  in  March, 

1902,  paid  to  the  defendants  £1 ,042.  their  taxed 

costs. 

In  July,  1902,  his  appeal  was  allowed  and  the 
defendants  repaid  the  £1,042  with  interest 
thereon. 

In  November,  1903,  the  House  of  Lords  restored 
the  original  order. 

Held— that    the    plaintiff    must    repay   the 
amount  paid  to    him    in    July,    1902,    together 
with  interest    from    July,    1902,    to   November, 
1903. 
ASHWOETH  r.  English  Card  Clothing  Co., 

[LD  (2),  [1904]  1  Ch.  704  ;  73  L.  J.  Ch.  282  ; 
'  90  L.  T.  2(i3  ;  21  R.  P.  C.  355— Joyce,  J. 

(b)  Apportionment. 

260.  Cliiincri-ij   Birision—R.  S.   C,    Ord.   65, 

,.    2.1 Ord.  t;5,  r.  2.  as  amended  in  1902,  still 

leaves  unaltered  the  practice  as  to  taxation  of 
costs  in  the  Chancery  Division,  laid  down  jn 
JenMn^v.Jachxnn,  [1891]  1  Ch.  89;  60  L.  J. 
Ch.  20(i  :  39  W.  R.  242  ;  63  L.  T.  688— C.  A. 

If  the  plaintiff  is  given  his  costs  of  one  part  of 
the  claim,  and  the  defendant  his  costs  of  another, 
the  taxini;-  Master  divides  the  general  costs 
intci  moieties,  but  gives  to  each  party  such  part 
of  every  affidavit  or  document  as  relates  to  that 
part  of  the  claim  on  which  he  succeeded,  dis- 
allowing the  rest. 

The  addition  to  Ord.  65,  r..2,  was  intended  to 
sanction  the  practice  of  ordering  one  party  to 
bear  a  fractional  part  of  the  entire  costs  m 
order  to  avoid  the  expense  of  an  exact  appor- 
tionment. 

In  an  action  for  trespass  and  an  injunction, 
the  plaintiffs  accepted  the  damages  paid  into 
Court,  and  it  was  ordered  that  the  defendants 
should  pay  the  plaintiffs  their  costs  of  the  action 
so  far  as  related  to  the  claim  for  trespass,  and 
that  the  rest  of  the  plaintiffs'  action  be  dismissed 
without  costs. 

Held— that  the  taxing  Master  ought  to  allow 
t  the  plaintiffs  only  one  moiety  of  the  costs 
common  to  both  issue's  in  the  action,  and  not  the 
whole  of  the  general  costs. 

Decision  of    Farwell,   J.   (  (1903)    51  W.    R. 
333  ;  87  L.  T.  710)  affirmed. 
Todd  and  Another  r.  North  Eastcrn  Ry. 
[Co.,  (1903)  88  L.  T.  112— ('.  A. 

261.  Proportlomte  Method  uf  ApportUmment— 
Pra<'f/('P.]—]n  cases  where  a  party  is  liable  to 
pay  a  large  portion  of  the  costs  of  an  action  but 
is  not  liable  to  pay  the  whole,  it  is  often  con- 
venient, with  a  view  to  saving  expense,  and 
possible  to  say  that  the  party  who  is  to  pay  costs 
shall  pay  a  certain  proportion  of  the  whole. 

In  re  Pollard,  Pollard  r.  Pollard,  [1902] 
[W.  N.  49  ;  46  Sol.  Jo.  290— Kekewich,  J. 

(c)  Discretion  of  Judge. 

262.  Depriving  Successful  Defendant  of  Costs 
—  ■■Good    Cause"  —  Plea   of  Gammg  Acts  — 


Ord.  65,  r.  1.] — The  fact  that  a  man,  when  sued 
in  respect  of  betting  transactions,  pleads  and 
relies  on  the  Gaming  Acts  is  no  "  good  cause," 
within  the  meaning  of  R.  S.  C,  Ord.  65,  r.  1,  for 
depriving  him  of  his  costs. 

Decision  of  Ridley,  J.,  reversed. 
Granville  v.  Frith,  (1903)  72  L.  J.  K.  B. 
[1.52;  88L.  T.  9;  19  T.  L.  R.  213 

263.  Deprifing  Successful  Defendant  of  Costs 
—Jurisdiction— Aj)peal—R.  S.  C,  Ord.  65,  r.  1.] 
— A  successful  defendant  cannot  be  deprived 
of  costs  on  the  ground  of  improper  conduct  {e.g., 
misrejiresentation  to  the  public)  not  connected 
with  the  issue  between  the  parties. 

The  plaintiffs  claimed  an  injunction  to  restrain 
the  defendants  from  selling  dried  soup  prepara- 
tions not  of  the  i)laintiffs'  manufacture  in  packets 
only  colourably  differing  from  those  used  by 
plaintiff's,  and  from  passing  off  their  goods  as 
and  for  the  plaintiffs'  goods.  The  plaintiffs' 
packets  contained  references  to  exhibition  awards 
gained  by  the  plaintiffs  for  their  soups.  The 
defendants'  ijackets  contained  references  to  gold 
medals  awarded  to  them,  which  were  anterior  in 
date  to  the  time  when  they  commenced  to  sell 
i  soup  i)rei)arations,  and  were  in  fact  awarded  for 
other  goods.  Kekewich,  J.,  gave  judgment  for 
the  defendants,  but  he  dei)rived  them  of  costs 
upon  the  ground  that  the  reference  to  the  medals 
on  the  defendants'  packets  was  such  as  to  lead  to 
the  inference  that  they  had  been  gained  in  respect 
of  the  soup  preparations. 

Upoir  appeal,  the  Court  affirmed  the  judgment 
for  the  defendants,  but  held  that,  even  if  the 
defendants  had  made  a  misleading  statement  on 
their  ))ackets  about  the  medals,  it  was  not  a 
ground  upon  which  they  could  be  deprived  of 
costs  ;  and  further,  that  the  statement  on  the 
packets  as  to  the  medals  was  not  misleading. 

King  &  Co.,  Ld.  r.  Gillard  &;  Co.,  Ld.,  [1905] 

12  Ch    7  :  74  L.  J.  Ch.  421  ;  53  W.  R.  598  ;  92 

i  L.  T.  605  ;  21  T.  L.  R.  398— C.  A. 

264.  Dejjriving  Successful  Defendant  of  Costs 
—Judge  actinq  on  Irrelemnt  Materials— Leave 
of  Judge  to  Appeal— Judicature  Act,  1 873  (36  &  37 

I  Vict.  (■.  66),  s.  49.]— Where  a  judge  who  tries  an 
I  action  without  a  jurj  deprives  the  successful 
party  of  costs  without  having  really  exercised 
I  his  judicial  discretion  at  all  in  the  matter,  as,  for 
I  instance,  where  there  are  no  materials  before 
him  upon  which  he  can  exercise  his  discretion, 
an  appeal  will  lie  to  the  Court  of  Appeal  without 
leave. 

In  an  action  of  waste  against  a  tenant  who 
had  converted  part  of  a  dwelling-house  into  a 
shop  and  built  a  stable  at  the  back  of  the 
premises,  the  judge,  who  tried  the  action  with- 
out a  jury,  gave  judgment  for  the  defendant : 
but  he  deprived  iier  of  costs  upon  the  ground 
that,  in  his  opinion,  before  doing  what  she  had 
done  she  ought  to  have  approached  her  landlord 
upon  the  matter. 

Held  —  that  this  was  a  matter  which  was 
irrelevant  to  the  question  to  be  adjudicated 
upon  in  the  action,  and  that  the  judge  had  no 
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power  upon  that  ground  to  deprive  the  defendant 
of  costs. 

Edmund  axd  Others  r.  Maktell,  (1907)  24 
[T.  L.  R.  25— C.  A. 

265.  Beprivhig  Successful  Plaintiff  of  Costs — 
Misconduct  —  Exaggeration  hy  Witnesses.'\  — 
Though  a  plaintiflE,  who  is  successful,  may  be 
deprived  of  costs  for  some  misconduct  ilirectly 
connected  with  the  subject-matter  of  the  action, 
the  fact  that  some  of  his  witnesses  have  been 
guilty  of  exaggeration  is  not  sufficient  reason  for 
exercising  this  power. 

LiPMAX  r.  PULMAN  A:  Soxs,  Ld..  (1<J04)  91  L.T. 
[132— Kekewich,  J. 

266.  Ueprlcing  Successful  Plaintif  of  Costs— 
"  Good  Cause"— R.  S.  C,  Ord.  65,  'r.  1.]— In  an 
action  for  breach  of  promise  of  marriage  the  jury, 
who  were  invited  by  counsel  for  the  plaintiff  and 
by  the  judge  to  award  moderate  damages,  found 
a  verdict  for  the  plaintiff  for  £10.  The  judge 
deprived  the  plaintiff  of  costs.  There  was  no 
suggestion  of  any  opi)ression  or  misconduct  on 
the  part  of  the  plaintiff  in  bringing  the  action 
or  in  the  conduct  of  it. 

Held — that  there  was  no  "good  caiise  "  for 
depriving  the  plaintiff  of  costs. 
Tipping  r.  Jepson,  (1906)  22  T.  L.  II.    743— 

[C.  A.  I 

267.  Separate  Issues — '■  Event "' — Judgment — 
Pi.  S.  C,  Ord.  65,  r.  1.] — In  an  action,  tried  with 
a  jury,  for  damages  for  trespass  to  land  and  for 
cutting  down  and  removing  a  tree,  the  jury 
awarded  damages  for  trespass,  but  found  that 
the  tree  was  not  on  the  plaintiffs'  land.  The 
judge  directed  judgment  to  be  entered  for  the 
plaintiffs  for  the  damages  and  the  general  costs 
of  the  action,  and  upon  being  asked  to  direct 
judgment  for  the  defendants  upon  the  issue  as  to 
the  tree  on  which  they  had  succeeded,  he  said 
that  he  would  make  no  order.  Before  the  judg- 
ment was  drawn  up  the  defendants  appealed, 
contending  that,  unless  judgment  was  directeil 
for  them  upon  the  issue  as  to  the  tree,  they  would 
not  get  the  costs  of  that  issue  upon  taxation. 

Held — that  upon  the  certificate  of  the  asso-  I 
ciate,  setting  out  the  findings  of  tlie  jury  and  the  [ 
judgment  directed  by  the  judge,  being  taken  to 
the  office,  inasmuch  as  the  judge  had  not  made 
any  order  dei)riving  the  defendants  of  the  costs 
nl  the  issue  as  to  the  tree,  the  costs  would  follow 
the  event,  and  the  i)roperform  of  judgment  to  be 
drawn  up  would  be  one  giving  the  defendants 
the  costs  of  that  issue,  and  that,  therefore,  the 
appeal  was  unnecessary. 
HOYES  v.  Tate,  [1907]  1    K.   I'..  656;  76  r..  ,J. 

[K.  B.  408  ;  96  L.  T.  419  :  23  T.   I,.  11.  2!ll-- 

('.  .\. 

268.  Trudhii  J.uhir  alone— Appral—n.  S.    C, 
Ord.  [■,:,,  r.  l—JiidirafurcAef.  IK>0  (53  .V:  54  Vict. 
c.  44),  .V.  5.] — Where  a  judge,  who  tries  a  case 
without  a  jury,  deprives   a    successful   litigant  i 
of   liis  costs,  tlie  C!nurt  uf  A|)pcal  wdl  interfere 


if  it  appears  that  the  judge  in  so  doing  exercisetl 

no  discretion  or  iiad  no   materials  before   him 

upon  which  he  could  exerci.se  his  discretion. 

I      The  fact  that  a  party  insists    upon  trying  a 

!  case,  instead  of  leaving  the  matter  in  the  hands 

;  of  the  judge  as   arbitrator,  is   no    ground   for 

not  allowing  him  his  costs. 

I  Civir,    Sekvice    Co-operative    Society    c. 

!      [General  Stea.m  Navigation  Co.,  [] 903] 

2   K.  B.  756  ;  72   L.  J.   K.  B.  933  :  52  W.  K. 

ISl  ;  89  L.  T.  429  ;  20  T.  L.  K.  10— C.  A. 

269.  Appeal— Costs,  Charqcs  and  Ej-pcnses— 
Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  49— 
R.  S.  C,  Ord.  65,  /•.  1.]— Though  the  costs  may 
be  in  the  discretion  of  the  Court,  yet,  if  it 
appears  that  the  discretion  was  not  exercised, 

I  but  the  Court  applied  a  rule  instead  of  exercising 
I  its  discretion,  the  case  is  appealaljle  without 
leave. 

I  The  City  of  J/anchester  (^(_1880)  5  P.  D.  221  ; 
49  'L.  J.  P.  81  ;    27  W.  R.  697 ;    42  L.  T.  521— 

'  C.  A.)  followed. 

An  appeal  without  leave  does  not  lie  as  to 
costs  only  if  there  is  nothing  wrong  with  the 
order  as  to  charges  and  expenses. 

Charles  v.  Jones  ((1886)  33    Ch.  D.  80;  56 
L.  J.  Ch.  161  ;  35  W.  R.  88  ;  55  L.  T.  331— C.  A.) 
i  followed. 

In  re  Chennell  ((1878)  8  Ch.  D.  492;  47 
L.  J.  Ch.  80  ;  26  W.  R.  595  ;  38  L.  T.  494— Hall, 
V.-C.)  not  followed. 

Bew  r.  Bew,   [1899]  2  Ch.  467  ;    6^  L.  J.  Ch. 
[657  ;  48  W.  R.  124  ;  81  L.  T.  284— C.  A. 

(d)  Documents. 

270.  Copies  of  Docuuienfs  for  the  Judge — 
Ta.rafu>n.] — Where  the  Court  is  asked  to  con- 
strue the  terms  of  a  document,  a  copy  should  be 
provided  for  its  use,  and  the  costs  of  such  cop\' 
should  be  allowed  on  taxation. 

In  he  Houston's  Settlement  ;   Spaukes  v. 

[HUTCHELL,   (1904)  52  W.    R.  61  ;    89  L.   T. 

469— Farwell,  J. 

271.  Shorthand  Aotes—lJl.yjute  as  to  Liability 
to  Pay  for — Power  of  Conrt  to  decide  Dl.ipute.] 
—Where  there  is  a  dispute  as  to  the  liability  of 
parties  to  pay  the  costs  of  a  shorthaiul  note,  the 
Court  can  only  deal  with  the  matter  by  taking 
evidence  as  to  what  the  agreement  really  was, 
and  will  not  order  the  costs  to  be  costs  in  the 
action. 

East  London   Hv.  Co.  c  Thames  Conskkva- 

[ToHs,  (!!»(i|)  39  L.  .1.  N.C.  262  :  117L.  T.  Jo. 

:.!>  :   IS  SoL.lo.  492— Farwell.  J. 

272.  Shorthand  \otes~  'fran.icrl/d-Ta.ratlou 
—  iJlscreflon  of  T(i,rlng  Master.] — Shorthand 
notes  are  an  unusual  expense,  and  will  not,  as  a 
general  rule,  be  allowed  even  on  a  solicitor  and 
client  taxation  against  a  fund  or  estate,  but  tiie 
taxing  Masters  have  a  discretion,  though  it  is 
exercised  very  sparingly. 

Re  1)e  Nicols,  Dk  Nicols  v.  (Tumkr,  (,19o7) 
[51  Sol.  .In.  17— Kckcwi.^h,  .1. 
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(e)  Independent  Proceedings. 

273.  Costx  before  Action— Threat  of  Proceed-  I 
rngs — Costs  Incurred  vpon  Beceipt  of — R.  S.  C,  [ 
Ord.  65.  r.  27  (29).]— A  defendant,  who  is  i 
threatened  with  an  action  in  respect  of  a  fraud  j 
disclosed  in  a  previous  action  to  which  he  was  a 
party,  and  who,  in  order  to  defend  such  threatened 
action,  obtains  at  once  a  complete  transcript  of  i 
the  proceedings  in  the  first  action,  does  so  at  his 
own  risk.  If  the  threatened  action  is  launched  I 
and  dismissed  with  costs,  he  will  only  be  allowed  j 
on  taxation  the  cost  of  so  much  of  the  evidence  ^ 
and  judgment  as  related  to  the  issue  in  the 
second  action. 

Bright's  Tuustee  v.   Sellar,  [1904]  1  Ch. 

r369  ;    73  L.   J.  Oh.  245  ;    90  L.  T.  155  ;  20 

T.  L.  R.  210— Eady,  J. 

274.  Set-off — Equitable  Jnrlsdlctlon  of  Court 
—  R.  S.  a',  Ord.  65,  rr.  14,  27  (.21).]— The 
plaintiff  recovered  judgment  in  the  High  Court 
by  default  against  A.  and  B.,  and  in  the  county 
(after  remission)  against  C.,in  respect  of  a  debt  due 
from  an  unincorporated  club  and  guaranteed  by 
them.  He  then  tried  in  the  High  Court  to 
garnishee  money  due  from  the  club  to  A.,  and 
standing  at  a  bank  in  the  names  of  A.,  C,  and 
others  as  trustees,  but  failed,  and  was  ordered 
to  pay  the  costs  of  C. 

Upon  an  application  by  the  plaintiff  to  set  off 
these  costs  against  the  costs  due  to  him  under 
his  judgment : — 

Held — that  there  was  no  power  to  allow  such 
a  set-off,  for 

(1)  Ord.  65,  r.  14,  does  not  apply  to  costs  in 
distinct  and  independent  proceedings  (see 
Edwards  v.  Hope  (188.5)  14  Q.  B.  D.  922— 
Div.  Ct.). 

(2)  Ord.  65,  r.  27  (21),  is  similarly  restricted 
in  its  application  (see  Barker  v.  Hemming 
(1880)  5  Q.  B.  609— C.  A.). 

And  (3)  Theequitable  jurisdiction  of  the  Court 
to  allow  a  set-off  is  limited  to  the  case  of  parties 
suing  or  being  sued  in  their  own  right. 

David  v.  Rees  and  Others,  [1904]  2  K.B.  435  : 

[73  L.  J.  K.  B.  729  ;    52  W.  R.  579  ;  91  L.  T. 

244;  20  T.  L.  R.  577— C.  A. 

275.  Set-off— Effect  of  Consolidation  Order— 
B.  S.  C,  Ord.  65.  rr.  14, 27  (21).]— The  provisions 
of  Ord.  65,  rr.  14,  27  (21),  as  to  set  off  of  costs  do 
not  apply  to  costs  in  independent  proceedings. 

David  V.  Bees  ([1904]  2  K.  B.  435  ;  73  L.  J. 
K.  B.  729  ;  52  W.  R.  579  ;  91  L.  T.  244  ;  20 
T.  L.  R.  577— C.  A.)  followed. 

The  plaintiff  obtained  a  foreclosure  order  nl.il 
in  respect  of  five  charges.  He  subsequently 
applied  by  motion  for  a  sixth  charge  to  be  in- 
cluded, but  his  application  was  dismissed  with 
costs.  He  then  commenced  new  foreclosure  pro- 
ceedings in  respect  of  all  six  charges  ;  the  defen- 
dant took  out  a  summons  to  stay  such  proceedings 
on  the  ground  of  res  judicata  ;  this  application 
was  dismissed  with  costs,  and  the  plaintiff's  two 
proceedings  were  consolidated  hj  order  of  a 
Master,  which  directed  taxation  of  the  costs. 


The  plaintiff  then  applied  for  an  order  that  the 
costs  payable  to  him  upon  the  defendant's  sum- 
mons should  be  set  off  against  those  payable  by 
him  on  his  unsuccessful  moiion. 

Held — that  his  application  must  be  dismissed 
with  costs,  since  (notwithstanding  the  consolida- 
tion order)  the  proceedings  were  independent 
ones  ;  but  that  these  last-mentioned  costs  might 
be  set  off  against  the  costs  under  the  consolidation 
order. 

Bake  r.  French,  [1907]  1  Ch.  428  ;  7'6L.  J.  Ch. 
[299  ;  96  L.  T.  496— Parker,  .1. 


(f)  Miscellaneous. 

276.  Action  Settled— Effect  on  Orders  as  to 
Costs  preriously  made  in  Interlocutory  Pro- 
ceedings.']— An  action  was  settled  on  the  terms  : 
"  Record  withdrawn.     No  costs  on  either  side." 

Held — that  the  defendants  were  entitled  to 
taxation  and  payment  of  costs  ordered  in  various 
interlocutory  proceedings  to  be  paid  to  them  by 
the  plaintiff. 

Walter  r.  Bewicke,  Moreing  &  Co.,  (1904) 
[90  L.  T.  409— C.  A. 

277.  Disagreement  of  Jury — Action  for  Kegll- 
gence  —  Charge  of  Fraud  abandoned  —  Co.^ts  — 
Judgment.] — Where  in  an  action  for  damages  for 
negligence  and  fraud  the  charge  of  fraud  is 
abandoned,  and  the  jury  disagree  as  to  their 
verdict  and  are  discharged,  the  defendant  is 
entitled  to  the  costs  occasioned  by  the  charge  of 
fraud,  but  not  to  judgment  in  respect  thereof. 
Danby    r.    P..  (1907)    51    Sol.    Jo.    307— Lord 

[Alverstone,  C.J. 

278.  Clahn  and  Counter-claim — Judgment  for 
Defendant  on  Claim  and  for  Plaintiff  on  Counter- 
claim—  General  Costs  of  Action.] — A  plaintiff 
who  has  to  pay  or  to  receive  the  general  costs  of 
an  action  cannot  throw  on  his  opponent  or  have 
thrown  on  himself  any  part  of  such  costs. 

Whether  both  parties  fail,  or  whether  both 
succeed,   or   whether  one  fails  and  the    other 

j  succeeds,  makes  no  difference  in  principle. 

I      In  an  action  for  damages  for  libel  the  defen- 

I  daiit  counter-claimed  for  damages  for  libel  on 
himself  by  the  plaintiff.     The  action  was  tried 

1  with  a  jury,  and  judgment  was  entered  for  the 
defendant  on  the  claim  with  costs,  and  for  the 
plaintiff  on  the  counter-claim  with  costs.  The 
taxing  Master  apportioned  some  of  the  costs  of 
the  action  between  the  plaintiff  and  the 
defendant. 

Held — that  in  considering  what  were  the 
costs  of  the  action,  the  counter-claim  as  dis- 
tinguished from  the  defence  ought  to  be  dis- 
regarded and  the  costs  taxed  as  if  there  were  no 
counter-claim,  and  that  the  plaintiff  was  only 
entitled  to  such  extra  costs  as  were  actually 
occasioned  by  the  counter-claim. 

Saner  v.  Bllton  (40  L.   T.   314  ;   11    Ch.    D. 

416)  and  Shrapnel  v.   Lalng  (58  L.  T.  705  ;  20 

Q.  B.  D.  334)  considered. 

Atlas  Metal  Co.  r.  Miller,  [1898]  2  Q.  B. 

[.500  ;  67  L.  J.  Q.  B.  815  ;  79  L.  T.  5  ;  46  W.  R. 

657— C.  A, 
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279.  Coatx  Feserved — 3/ofum  for  Judgment — 
Judgment  bij  Default — Power  of  Court.'] — The 
Court  has  power  to  make  orders  as  to  costs 
reserved,  as,  e.g.,  costs  of  an  application  for  an 
interim  injunction,  even  although  such  costs  are 
not  mentioned  in  the  statement  of  claim. 

Beckley  v.  Colley,  [1904]   48  Sol.  Jo.  261— 
[Byrne,  J. 

280.  General  Costn — Costs  of  Particular  Issue.] 
— In  an  action  for  damages  for  the  obstruction 
of  a  right  of  way,  claimed  alternatively  as  a 
public  and  as  a  privajte  right  of  way,  the  jury 
found  in  favour  of  the  plaintiffs  in  respect  of  the 
claim  founded  on  the  public  right  of  way,  judg- 
ment being  directed  for  the  defendant  in  respect 
of  the  claim  founded  on  the  alleged  private  right 
of  way. 

Held— that  the  plaintiffs  were  entitled  to  the 
general  costs  of  the  action,  and  the  defendant 
only  to  the  costs  of  the  issue  on  which  he  suc- 
ceeded. 
Smyth  v.  Wilson,  [1904]  2  Ir.  40— K.  B.  Div. 

281.  Notices  after  Summons  for  Directions — 
R.  S.  C,  1883,  App.  N.,  item  ol—Ord.  Go,  r.  38.] 
— The  R.  S.  C,  App.  N.,  item  51,  apply  to  notices 
taken  out  after  a  summons  for  directions  has 
been  issued. 

MacGuare  r.  MiLLTGAN,  (1902)  -51  W.  R.  74  ; 
[19  T.  L.  R.  44— Eady,  J. 

282.  Becoverij — Order  of  County  Court  to  Pay 
— Action  in  High  Court  to  Recover.] — An  action 
cannot  be  maintained  in  the  High  Court  upon 
an  order  of  a  county  court  for  the  payment  of 
costs.    . 

FuRBER  V.  Taylor,  [1900]  2  Q.  B.  719;   69 
[L.  J.  Q.   B.  898  ;    48  W.  R.  689  ;  83  L.  T. 
308— C.  A. 
(g)  Security  for  Costs. 

283.  Action  for  Libel  against  a  Newspaper — 
Previous  nn.iucce-isful  Action  against  other  News- 
paper— Banliruptcy  of  Plaintiff — -Nc  (j  round  for 
ordering  Security.] — In  an  action  fdi-  lil)cl  .■i-aiiist 
a  newspaper.it  is  no  ground  for  departing  fnuu 
the  ordinary  rule  and  ordering  security  for  costs 
that  the  plaiiitili"  has  failed  in  a  previous  action 
in  respect  of  the  same,  or  similar,  words  against 
another  paper,  and  has  become  bankrupt  without 
paying  the  costs  of  such  action. 

Le  Mesurikr  r.    Ferguson  and  Another, 
[(1904)  20  T.  L.  R.  32— C.A. 

284.  Action  referred  to  Official  Referee  — 
Application  for  FuHher  Security — How  made — 
R.  S.  ('.,  Ord.  30,  rr.  2,  5;  Or'd.  6.1,?-.  6.]— An 
action  in  which  the  plaintiff  had  given  sccui'ity 
for  costs  was  referred  to  an  official  referee  to 
report  on  certain  transactions  and  accounts. 
Thereupon  the  defendants  applied  by  notice 
luider  the  summons  for  directions  for  further 
security  to  be  given. 

Held — that  in  a  proper  case  such  an  applica- 
tion might  be  entertained  upon  a  summons  under 


Ord.  65,  r.  6  ;  but  tliat  the  summons  for  direc- 
tions had  ceased  to  be  of  any  effect  after  the 
action  had  come  on  for  trial  and  had  been  referred 
to  the  referee,  and  that  therefore  a  notice  of 
application  under  it  was  ineffectual. 
Brown  v.  Haig,  [1905]  2  Ch.  379  ;  74  L.  J.  Ch. 
[591  ;  54  W.  R.  26  ;  93  L.  T.  99— Kekewich,  J. 

285.  Bond  of  Foreign  Company — Ord.  65,  r.  7.] 
—  There  is  no  general  rule  that  the  bond  of  a 
foreign  company  will  not  be  accepted  as  security 
for  costs.  In  each  case  it  is  a  matter  for  dis- 
cretion, taking  all  the  circumstances  into 
account. 

Aldrich  v.  British  Grtfpen  Chilled  Iron 

[AND  Steel  Co.,  Ld.,  [1904]  2  K.  B.850  ;  74 

L.  J.  K.  B.  23  :  53  W.  R.  1 ;  91  L.  T.  729  ;  21 

T.  L.  R.  1— C.  A. 

286.  Inmlvent  suing  as  nominal  Plaintiff  for 
the  Benefit  of  Third  Person.]  —Security  for  costs 
is  required  in  the  case  of  an  insolvent  who  is 
suing  as  a  mere  nominal  plaintiff  for  the  benefit 
of  third  party. 

The  plaintiff,  being  insolvent,  had  executed 
an  assignment  of  all  his  property,  with  one 
apparently  insignificant  exception,  including 
specifically  the  subject-matter  of  the  action,  in 
these  words  :  "  All  the  beneficial  interest  and 
property  of  the  debtor  of  and  in  an  action 
commenced  by  him  against  the  Hathern  Station 
Brick  Co.,  Ld.,  but  the  right,  property,  or  interest 
of  the  trustee  therein  shall  not  arise  until  judg- 
ment has  been  obtained  by  the  debtor  or  the 
debtor  has  effected  terms  of  settlement." 

Held — that  the  plaintiff  was  merely  a  nominal 
plaintiff  who  had  no  beneficial  interest  in  the 
result  of  the  action  himself,  and  he  was  suing  a 
third  party  ;  that  he  was  suing  for  the  benefit  of 
the  trustee,  or  rather  for  that  of  the  creditors ; 
and  that  he  must  give  security  for  costs. 
Lloyd  v.  Hathern  Station  Brick  Co.,  Ld., 
[  (1901)  85  L.  T.  158— C.  A. 

287.  Shorthand  Notes  of  Evidence — Time  for 
maliing  Application.]  —  An  application  for  the 
costs  of  a  transcript  of  the  shorthand  notes  of 
the  evidence  taken  at  the  trial  must  be  made 
before  the  judgment  or  order  of  the  Court  has 
been  drawn  up. 

The  Turret  Court,  (1901)  84  L.  T.  331  ;  17 
[T.  L.  R.  339  ;  9  Asp.  M.  C.  162— Jeune,  P, 

288.  Limited  Company — Plaintiff's  in  Action — 
^'Sufficient  Security" — Companies  Act,  1862  (25 
&  2(J  Vict.  c.  89),  s.  69.]— Tiie  security  for  costs 
required  to  be  given  by  a  i>laintiff  company,  under 
sect.  69  of  the  Companies  Act,  1862,  must,  as 
that  section  provides,  be  "sufficient" — neither 
illusory  nor  oppressive — having  regard  to  the 
probable  costs  likely  to  be  incurred  by  the 
defendant. 

Dominion    Brf.weky,  Ld.  v.   Foster,   (1898) 
[77  L.  T.  507— C.  A. 

289.  Ordinary  Inquiry  as  to  Fund  in  Court — 
Claimant  a  Foreigner  resident  Abroad.] — A 
person  claiming  under  an  ordinary  inquiry  under 
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CoBtB—Conthiiied. 

ordinary   circumstances   cannot   be    ordered   to 

give  security  for  costs.  i 

Wiiere  solicitors  had  been  ordered  to  pay  into  i 
Court  a  sum  of  money  in  their  hands  belonging  | 
to  their  client— p.  Sirs.  G. — upon  which  S.,  who  i 
was  resident  abroad,  alleged  he  had  a  charge  : — 

Held — that  in  substance  S.  was  in  the  position  j 
of  a  plaintiff,  and  not  of  a  defendant,  and  as  S. 
was  resident  out  of  the  jurisdiction,  he  must  give  j 
security  for  costs.  I 

In  ee  Milwaed  &  Co.,  [1900]  1  Ch.  405  ;  69  i 
[L.  J.  Ch.  247  ;  82  L.  T.  339— C.  A. 

290.  Relator— No  Visible  Mea7is.']— Where  the 
relator  in  an  action  by  the  Attorney-General  for 
the  carrying  out  of  a  public  trust  or  settlement 
of  a  charitable  scheme  has  no  visible  means,  he 
will  be  required  to  give  security  for  the  costs  of 
the  action,  if  it  appears  that  there  is  some  ques- 
tion to  be  tried. 
Attoeney-General  r.  Allman  and  Others, 

[1906]  1  Ir.  E.  473— C.  A. 

291.  Staij  of  Proceedings  7mtil  Security— Costs 
incurred  in  preparing  Evidence — Company —  i 
Voluntary  Winding-iq^  —  Dissolution  —  Com- 
panies  Act,  1862,  ss.  142,  143.]— The  plaintiff 
company  brought  this  action  for  infringement  of 
patent,  and  gave  notice  of  motion  for  an  injunc- 1 
tion  for  June  18th,  1897.  i 

The  motion  stood  over  for  a  fortnight,  and  on 
the  same  day  an  order  was  made  that  the  plain- 
tiffs should  give  security  for  costs,  and,  until 
security  was  given,  should  take  no  further  pro- 
ceedings against  the  defendant. 

No  security  was  ever  in  fact  given,  and  on 
August  5th  the  action  was  dismissed  with  costs 
for  want  of  prosecution,  the  costs  of  the  motion 
for  the  injunction  to  be  costs  in  the  action. 

On  the  taxation  of  costs  under  this  order  the 
Master  disallowed  costs  of  preparing  evidence 
after  the  date  of  the  order  for  security  for  use  on 
the  hearing  of  the  motion,  on  the  ground  that 
the  defendant  was  not  justified  in  incurring  any 
expense  after  the  order  until  the  plaintiff  had 
given  security. 

The  defendant  took  in  objections  ;  the  taxing 
Master's  answers  were  given  on  January  28th, 
1898,  and  on  February  4th,  1898,  the  defendant 
took  out  a  summons  to  review  the  taxation. 
Owing  to  the  block  in  business  this  summons  did 
not  come  on  for  hearing  until  July  16th. 

The  plaintiff  company  had  been  dissolved  on 
April  14th,  a  resolution  for  voluntary  winding- 
up  having  been  passed  in  May,  1897,  the  final 
meeting  for  passing  liquidator's  accounts  held 
on  January  8th,  and  the  return  to  the  registrar 
made  on  January  14th,  1898,  as  required  \yj 
sects.  142  and  143  of  the  Companies  Act,  1862. 

Held — that  the  taxing  Master  was  wrong  in 
disallowing  all  costs  incurred  by  the  defendant 
in  preparation  of  evidence  for  the  motion  after 
the  order  for  security,  and  the  bill  must  be 
referred  back  to  him. 

Held,  also,  that  the  Court  had  jurisdiction  to 
make  the  order  notwithstanding  that  the  com- 


pany had  been  dissolved  pending  the  proceed- 
ings. 

lie  CrooVharen  Mining  Co.  (L.  K.  3  Eq.  69) 
held  not  to  be  overruled  by  Be  Pinto  Silver 
Mining  Co.  (8  Ch.  Div.  273)  ;  Ee  London  and 
Caledonian  Marine  Insurance  Co.  (11  Ch.  Div. 
141),  and  followed. 
Whiteley  Exerciser,  Ld.  v.  Gamage,  [1898] 

[2    Ch.  405  ;    79  L.  T.  20  ;   5  Manson.  249— 
North,  J. 

292.  Trustee  of  Deed  for  Creditors— Insolvent 
Plaintiff.]— An  insolvent  plaintiff,  who  sues  as 
the  trustee  of  a  deed  executed  by  a  debtor  for 
the  benefit  of  his  creditors  to  recover  a  debt  due 
to  the  debtor,  and  who  is  not  beneficially  inte- 
rested in  the  subject-matter  of  the  claim,  will  be 
ordered  to  give  security  for  the  costs  of  the 
action. 

Such  a  person  is  not  within  the  exemption 
recognised  in  the  case  of  a  trustee  in  bankruptcy, 
liquidator,  or  legal  personal  representative  ;  and 
he  is  not  beneficially  interested  merely  because 
the  deed  empowers  him  to  retain  his  costs, 
charges,  and  expenses  out  of  the  assets. 
Greener  v.  Kahn  &  Co.,  Ld.,  [1906]  2  K.  B. 

[374  ;  7.5  L.  J.  K.  B.  660  ;  95  L.  T.  481  ;  22 
T.  L.  R.  694— C.  A. 

(h)  Taxation  Generally. 
And  see  Bankruptcy,  6. 

293.  Action  referred  to  Master  by  Consent — 
Costs  of  Reference — Costs  of  Action — Whether 
Digh  Court  or  County  Court  Scale — Poivers  of 
Master— R.  S.  C,  Ord.  1.4,  r.  l—Connty  Courts 
Act,  1888  (51  &  52  Vict.  c.  43),  s.  116.]— Where, 
upon  the  hearing  of  a  summons  for  judgment 
under  Ord.  14,  an  action  is  by  consent  referred 
to  a  Master  for  trial  under  r.  7,  the  Master  has 
the  same  power  of  awarding  and  certifying  for 
costs  as  an  ordinary  arbitrator  ;  and  therefore  he 
can  award  to  a  plaintiff  costs  of  the  reference 
and  award  to  be  taxed  on  the  High  Court  scale, 
although  the  sum  recovered  is  less  than  £50  (in 
an  action  of  contract). 

But  with  regard  to  the  costs  of  the  action  in 
such  a  case  his  position  is  different :  a  judge 
alone  can  extend  the  time  allowed  by  sect.  116 
of  the  County  Courts  Act,  1888,  and,  if  the 
twenty-one  days  have  elapsed  between  service  of 
the  writ  and  judgment,  the  Master  has  no  power 
to  give  costs  of  the  action  on  the  High  Court 
scale. 

Seiuble,  the  Master  may  allow  a  fixed  sum  for 
such  county  court  costs  ;  but  such  sum  must  be 
less  than  that  allowed  for  "  fixed  costs  "  on  the 
High  Court  scale. 
Haycocks,  Ld.  r.  Mulholland,  [1904]  1  K.  B. 

[145  ;  73  L.  J.  K.  B.  125  ;  52  W.   R.  400  ;  90 
L.  r.  88— Phillimore,  J. 

294.  Assessment  of  Lumj)  Sum — Duty  of  Tax- 
ing Officer — No  Objections  carried,  in— Summons 
to  Review— R.  S.  C,  Ord.  65,  r.  27,  sub-r.  38A.] 
— Where  a  taxing  officer  assesses  a  lump  sum  for 
costs,  in  lieu  of  taxing,  under  Ord.  65,  r.  27, 
sub-r.  3Sa,    he  ought  to   state    explicitly  in  his 
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Coats— Conti/iucd. 

certificate  that  he  has  done  so,  aud  his  reasons 
for  so  doing.  His  discretion  in  the  matter  is  a 
very  delicate  one,  and  only  to  be  exercised 
judicially  upon  evidence  of  special  circum- 
stances. 

A  taxing  ofiicer  purported  to  tax  a  bill  of 
costs,  but  in  fact  assessed  a  lump  sum  under  this 
sub-rule  : — 

Held — that  although  no  objections  had  been 
carried  in,  yet,  as  he  had  nut  taxed  according  to 
the  rules,  the  bill  of  costs  must  be  sent  back  for 
taxation. 
In  re  Johnston,  Mills  r.  Johnston,  [1904]  1 

[Ch.  132  ;  73  L.  J.  Ch.   17  :  89  L.   T.  497— 
Farwell,  J. 

295.  "  Costs  of  the  Action  " —  Costs  of  the  Aj^pli- 
cation  not  dealt  loith  in  Order — "  Costs  reseried" 
—  Costs  '■'■in  any  event" — ^'' Costs,  Charges,  and 
Expenses  of  Trustee.""] — It  is  the  duty  of  a  taxing 
Master  to  include  in  "  the  costs  of  the  action  "  all ! 
costs  expressly  disposed  of  in  that  way,  and  the 
costs  of  applications,  the  costs  of  which  are  not  { 
expressly  reserved  by  the  order.  Where  costs 
are  expressly  reserved  by  any  order  (whether 
costs  of  a  trustee  or  beneficiary  or  both),  such 
costs  must  be  expressly  dealt  with  by  the  judge, 
and  the  effect  is  that  the  incidence  of  those 
costs,  not  only  as  between  the  plaintiff  and 
defendant,  is  reserved,  and  it  is  the  duty  of  the 
taxing  Master  to  see  they  are  not  included  in  the 
bill  without  further  direction  from  the  Court. 

A  trustee  who  makes  an  unsuccessful  applica- 
tion which  is  dismissed  with  costs  to  the  other 
party  "  in  any  event ' '  cannot  obtain  reimburse- 
ment of  his  own  costs  under  the  order  giving 
him  costs,  charges,  and  expenses  properly  in- 
curred ;  the  result  being  that  the  trustee  must 
pay  personally  not  only  his  opponent's  costs,  but 
his  own. 

General  observations  by  the  Court  on  the 
proper  method  of  dealing  with  "costs  of  the 
action." 

How  r.  WiNTEBTON  (Earl),  (1905)  91  L.  r.763 
[ — Kekewich,  J. 


J96.   Guardian    ad   litem  —  Official  Soli 
Party     and     Party     Costs  —  P.     S. 


ritor 
C, 
Ord.  (to.  r.  13.]  —  An  action  was  brought 
by  a  schoolmaster  against  one  of  his  pupils 
(an  infant),  claiming  damages  for  tlie  defen- 
dant's wrongful  act  in  setting  fire  to  the 
plaintiff's  house  and  furniture.  The  writ  was 
served  on  the  defendant's  father,  but  no  appear- 
ance was  entered  by  him  on  behalf  of  the  defen- 
dant. On  the  application  of  the  plaintiff,  the 
official  solicitor  was  assigned  as  the  defendant's 
guardian  ad  litem,  and  he  delivered  a  defence  on 
behalf  of  the  defendant.  The  jury  awarded  the 
plaintiff  damages.  Judgment  was  entered 
accortlingly,  and  it  was  ordered  that  the  jilaintiff 
should  pay  the  costs  of  the  guardian  ad  litem,  to 
be  taxed  by  the  Master. 

Held — that  in  the  absence  of  a  special  direc- 
tion to  allow  solicitor  and  client  costs,  tlie  costs 
of  the  guardian  ad  litem  should  be  taxed  on  tiie 


party  and  party  footing — i.e.,  that  the  costs  pay- 
able by  the  plaintiff  to  the  guardian  ad  litem 
should  be  those  costs  to  which  the  guardian 
ad  litem  would  on  taxation  be  entitled  against 
the  plaintiff,  assuming  him  to  be  a  successful 
party  in  the  litigation  with  the  plaintiff. 
Eady  c.  Elsdon,  [1901]  2  K.  B.  460;  70 
[L.  J.  K.  B.  701  :  49  W.  R.  59.5  ;  84  L.  T.  G15 
— Div.  Ct. 

297.  Higher  Scale — Importance,  Diffieulty  or 
Urgency— Special  Gronnd  Allegation  of  Fraud 
—P.  S.  C,  1883,  Ord.  65,  r.  9.]— The  mere  fact 
of  an  allegation  of  fraud  being  made  in  an 
action  by  the  unsuccessful  party  is  not  a  special 
ground  for  obtaining  costs  on  the  higher  scale 
under  Ord.  65,  r.  9,  even  when  the  amount  in 
dispute  is  large,  and  the  questions  of  law  and 
fact  raised  are  diflicult.  The  meaning  of  the 
rule  is  that  it  is  to  apply  where  the  nature  and 
importance  or  the  ditficulty  or  urgency  of  the 
case  necessitate  the  expenditure  of  more  money. 
Assets    Development    Co.,     Ld.    r.    Close 

[Bros.  &  Co.,  [1900]    2   Ch.   717;  69   L.   J. 

Ch.    715  ;    48  AV.   R.   699  ;  83  L.  T.  162 

— Buckley,  J. 

Inquiry  under  tlie  Lands  Clauses  Act — 

Taxation  by  Chancery  Jfaster — Lands  Clauses 
Consolidation  Act,  1845  (8  &  9  Vict.  c.  18),  s.  52 
—Ord.  65,  rr.  18,  27  (2.5)— J?.  S.  C,  January, 
1902.]  —The  R.  S.  C,  January,  1902,  have 
established,  under  the  naine  of  the  Supreme 
Court  Taxing  Office,  one  taxing  department  of 
the  central  office,  of  which  both  the  Masters  of 
the  King's  Bench  Division  and  the  Chancery 
taxing  Masters  are  officers,  each  class  having 
power  to  perform  the  duties  hitherto  performed 
only  by  the  other  class  ;  and  therefore  Chancery 
taxing  Masters  have  now  power  to  tax  the  costs 
of  an  inquiry  under  the  Lands  Clauses  Act, 
1845,  as  well  as  Masters  of  the  King's  Bench 
Division. 

Covington  r.  Metropolitan  District  Ry. 

[Co.,  [1903]  1  K.  B.  231  ;    72  L.  J.  K.  B.  93  : 

50  W.  R.  428  ;    87  L.  T.  649  ;    19  T.  L.  K.  142 

—Div.  Ct. 

298.  I/is2)ection  of  Projjerty  —  Xo  Order  for 
such  In.sjiecfion — Power  to  allow  Costs  of — 
P.  S.  C,  Ord.  50,  ;•.  3.] — A  taxing  officer  may 
in  a  proper  case  allow  the  costs  of  an  inspection 
of  property  (e.*/.,  the  machinery  forming  the 
subject  of  a  patent  action),  although  there  has 
been  no  order  for  such  inspection  under  Ord.  bO, 
r.  3,  and  no  agreement  between  the  parties  that 
such  costs  shall  be  costs  in  the  action. 
Ashworth  v.  English  Card  ClothixVG  Co., 

[Ld.  (1),  [1904]  1  Ch.  702  ;  73  L.  J.  Ch.  274  ; 

.'2  \V.  R.  :.i)7  ;   HO  L.  T.  262  ;    21  R.  P.  C. 

353 — Joyce,  J. 

299.  Objections.]— The  general  rule  of  taxa- 
tion is  that  you  can  only  get  rid  of  the  taxing 
Master's  certificate  if  you  carry  in  objections 
thereto. 

Craske  r.  Wade,  (1899)  SO  L.  T.  380— C.  A. 
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300.  Order  for  Pin/menf  of  Co.sts  to  Successful 
Party,  except  so  far  as  increased  by  certain 
Issues—  Affidavit  relating  to  loth  General  and 
Excepted  Issues— Rule  in  Common  Law  Actions 
—  Chancery  B.ule.]—An  order  of  Byrne,  J.,  con- 
tained a  direction  as  to  the  taxation  of  costs,  and 
W.  C.  &  Co.  were  ordered  to  pay  to  the  R.  B.  P. 
Co.  all  their  costs  except  so  far  as  such  costs  had 
been  increased  by  the  issues  of  fact  found  against 
the  R.  B.  P.  Co.— namely,  the  issues  of  user  or 
non-user  of  the  trade  mark  before  1875  and  the 
abandonment  of  the  trade  mark  subsequently. 
The  R.  B.  P.  Co.  were  ordered  to  pay  to  W.  C.  & 
Co.  their  costs  so  far  only  as  they  were  increased 
by  those  particular  issues.  Upon  the  taxation 
of  the  costs  of  a  witness  who  had  been  brought 
over  from  America  to  be  cross-examined  at  the 
suggestion  of  W.  C.  &  Co.,  the  R.  B.  P.  Co. 
objected  to  the  disallowance  of  those  costs  on 
the  ground  that  the  affidavit  did  not  relate 
solely  to  the  excepted  issues. 

Held— that  the  decision  of  the  taxing  Master 
was  right ;  and  that  the  rule  which  is  found 
applicable  in  common  law  actions  where  a 
witness  is  called  and  examined  viva  voce  is  not 
to  be  applied  to  an  affidavit,  the  costs  of  which 
are  allowed  at  so  much  a  folio. 
Re  Weight,  Crossley  &  Co.,  (1902)  86 
[L.  T.  280— C.  A. 

301.  0)-der  to  Tax  Costs,  including  Costs  and 
lieimmeration  of  Eeceirers  wnd  Manager 
Bahince  to  lie  irrtlfied—Beference  of  Costs  of 
Beceirers  n/ii/  J/inuii/ers  to  blaster  hi  Ordinary 
—  SeiNuuite  Cert  if  rate  —  R.  8.  C,  Ord.  65, 
?'.  27,  suh-v.  25.]  —An  order,  amongst  other 
things,  ordered  that  "  it  be  referred  to  the 
taxing  Master  to  tax  the  costs  of  the  plaintiffs 
.  .  .  of  this  action  up  to  and  including  judgment 
including  the  costs  and  remuneration  of  the 
receivers  and  managers  ...  to  tax  the  costs  of 
the  said  defendants  ...  to  deduct  the  said 
costs  of  the  said  defendants  from  the  plaintifEs' 
costs  hereinbefore  directed  to  be  taxed  and  to 
certify  the  balance  .  .  ." 

The  taxing  Master  did  not  certify  the  balance 
as  directed  by  the  judgment,  but  he  issued  a 
separate  certiiicate  stating  that  he  had  not 
included  the  costs  and  remuneration  of  the 
receivers  and  managers,  as  he  thought  it  was 
a  proper  case  to  have  them  ascertained  by  the 
Master  in  Ordinary,  and  therefore  had  sent  the 
matter  to  him,  and  it  was  still  pending. 

Held,  by  Byrne,  J.,  that  the  taxing 
Masters  certificate,  not  being  according  to  the 
exigency  of  the  order,  must  be  taken  off  the  file, 
and  the  amounts  thereby  certified  included  in 
the  taxing  Master's  final  certificate  to  be  made 
in  the  action. 

Held,  on  appeal,  that  the  order  was  right. 
Silkstone  and   Haigh   Moor  Coal   Co.  v. 
[Edey,  [1901]  2  Ch.  652  ;  70  L.  J.  Ch.  774  ; 
85  L.  T.  300—0.  A. 

302.  Originating  Summons — Instructions  for 
Originating     Summons  —  B.    S,    C,    January. 


1902,  r.  10  —  Ord.  65,  rr.  8,  27  (29) 
(37)  _  App.  vY.,  A'^o.  65.]  —  The  effect  of 
the  alteration  made  in  Ord.  65,  r.  27  (29),  by 
r.  10  of  R.  S.  C,  January,  1902,  is  that  the  tax- 
ing Master  is  no  longer  restricted  to  the  allow- 
ances mentioned  in  App.  N. 

On  taxing  the  costs  of  an  originating  summons 
the  Master  was  of  opinion  that  a  charge  of  five 
guineas  was  reasonable  for  taking  instructions 
for  the  summons  ;  and  it  was  held  that  he  had 
now  a  discretion  under  Ord.  65,  r.  37  (29),  to 
allow  such  charge,  and  that  he  was  not  now 
limited  to  the  charge  of  £1  1^.  fixed  by  R.  S.  C, 
App.  N.,  No.  65. 

Ord.  65,  r.  27  (37),  enables  the  taxing  Masters 
to  draw  up  regulations  as  a  guide  to  each  other 
in  order  to  assimilate  allowances  and  secure 
uniformity,  but  such  regulations  known  as  the 
"  Blue  Book  "  cannot  fetter  the  discretion  given 
by  r.  27  (29). 

Mclver,  Id.  v.  Tate  Steamers,  Ld.  ([1902] 
2  K.  B.  184  ;  71  I-.  J.  K.  B.  717  ;  50  W.  R.  642  ; 
87  L.  T.  320— C.  A.,  see  Solicitors,  61)  followed. 
Re  Ermen,  Tatham  r.  Ermen,  [1903]  2  Ch.  156 ; 

[72  L.  J.  Ch.  492  ;  51  W.  R.  474  ;  88  L.  T. 
352— Farwell,  J. 

(i)  Trustees  and  Executors. 

303.  Administration  Action — Attached  Trustee 
— Employment  of  Two  Counsel.'] — A  hostile 
attack  being  made  in  a  creditor's  administration 
action  against  one  of  two  trustees  and  defen- 
dants, the  attacked  trustee  was  allowed  to 
appear  .separately,  and,  the  attack  having  sub- 
stantially failed,  was  given  his  costs  as  between 
solicitor  and  client.  The  plaintiff  had  employed 
two  counsel. 

Held — that  the  attacked  trustee  was  to  be 
allowed  his  costs  of  employment  of  two  counsel. 
In  re  Maddock,  Butt  r.  Wright,  [1899]  2 

[Ch.  .588  ;  (iS  L.  J.  Ch.  655  ;  47  W.  R.  684  ;  81 
L.  T.  320— Cozens-Hardy,  J. 

304.  Administration  Action — Beal  and  Per- 
sonal Estate— Apportionment  of  Costs— Land 
Transfer  Act,  1897  (60  &  61  Vict.  c.  65),  s.  1, 
suh-s.  1,  2,  sub-s.  3.] — The  Land  Transfer  Act, 
1897,  by  vesting  real  estate  in  the  personal 
representative  and  by  directing  the  real  estate 
to  be  administered  in  the  same  way  as  personal 
estate,  has  made  no  difference  in  the  former 
settled  practice  of  the  Chancery  Division  that 
the  costs  of  an  administration  action,  so  far  only 
as  they  have  been  increased  by  the  administra- 
tion of  the  real  estate,  are  to  be  borne  by  that 
real  estate. 

In  re  Middleton  ((1882)  19  Ch.  D.  552 ;    51 
L.  J.  Ch.  273  ;  30  W.  R.  293  ;  46  L.  T.  359— 
C.  A.)  followed. 
In  re  Jones,  Elgood  v.  Kinderley  ;  Elgood  v. 

[Jones,  [1902]  1  Ch.  92  ;  71  L.  J.  Ch.  6  ;  50 
W.  R.215  ;  85  L.  T.  608— Buckley,  J. 

305.  Construction  of  Will — Aj^peal- Costs  of 
Appearance  of 'Irustees of  B'/ZZ.]— The  trustees  of 
a  will  were  served  in  the  ordinary  course  with 
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lift 


CoBtB— Continued. 


iifliciii  relating  to  the  con- 
(l  110  intimation  was  given 


notice  of  aiii)eal  in  ; 

struction  of  the  will, „ ..,,.. j, i  f      i     f 

to  them   that  their  appearance  at  the  hearing  |  „._;"_^"J^^^ 
would   not   be  expected  ;  they  accordingly  ap-    "*"'"  '"" 
peared  thereat  by  separate  counsel,  who  was  not, 
however,  in  the  events  which  happened,  called 
upon  to  take  any  part  in  the  proceedings  or  to 
assist  the  Court  in  any  way. 

Held — that  they  were  entitled  to  their  costs 
of  appearance. 

Cnrroll   v.    (ira/iaiii.    ([1905]   1  Ch.   478;    74 
L.  J.  Ch.  398  ;  .53  W.  R.  549  ;  92  L.  T.  66— C.  A. , 
xee  Trusts,  105)  distinguished. 
Cattkrson  r.  Clark,  (1906)  95  L.  T.  42— C.  A. 


(2)  That  on  appeal  it  was  too  late  to  raise  for 
the  first  time  an  objection  to  the  jurisdiction  to 
try  an  action  alleging  several  torts  against  two 
In  any  event,  Ord.  16,  rr.  4,  7, 
applies  to  actions  of  tort,  as  well  as  of  contract. 

Sanderwii  v.  Blyth  Theatre  Co.  ([1903"|  2 
K.  B.  533  ;  72  L.  J.  K.  B.  761  ;  52  W.  K.  33  :  89 
L.  T.  159;  19  T.  L.  R.  660— C.  A.,  No.  313, 
infra')  applied. 

Sadler  v.  Great  Western  Ry.  Co.  ([1896]  A.  C. 
450  ;  65  L.  J.  Q.  B.  462  :  74  L.  T.  561  ;  45  \V.  K. 
51 — H.  L.)  distinguished. 

Decision  of  Bray,  J.  (22  T.  L.  H.  244)  affirmed. 

Bullock  r.  London  General  Omnibus  Co., 

[Ld.,  [1907]  1  K.  B.  264  :  76  L.  J.  K.  B.  127  ; 

95  L.  T.  905  ;  23  T.  L.  K.  62— C.  A. 


306.  Sii)iniio)i/i  hij  Executor  to  determineQuestion  \ 
of  Construction — Berises — Hcir-at-Law — Costs—  j  309.  Enforcing  CoMrihution.']  —  Where  an 
lAind  Transfer  Act,  1897  (60  &  61  Yict.  c.  65).]  I  order  for  costs  is  made  against  several  co-defen- 
— The  executors  of  the  will  of  a  testator,  who  \  dants,  and  one  of  them  pays  the  whole  of  such 
died  after  the  Land  Transfer  Act,  1897,  came  |  costs,  he  can  enforce  his  right  to  contribution  in 
into  operation,  asked  for  the  determination  of  j  the  action  without  any  necessity  for  taking 
the  question  whether,  under  the  terms  of   the  :  independent  proceedings. 


will,  a  certain  pieceof  freehold  land  was  included 
in  the  specific  devise,  or  went  to  the  heir-at-law.  i 
The  will  did  not  contain  any  general  devise  of 
real  estate. 

Held — that  the  piece  of  land  passed  to  the 
heir-at-law,   and  as  the  devisees  had  failed   to 


Newry  Salt  Works  Co.,  Ld.  r.  Macdonnell 
[AND  Others,   [19U3]  2  Ir.  R.  454— K.  B. 

Div. 

310.  Injunction  (ujainst  One  of  Two  Defendants 
Kith    Costs— Whole   of  the   Costs  of  t/ie  Action 


action  under  the  old  law. 

In  re  Peel,   Woodcock  v. 
[81  L.  T. 


make   out   their   title,   they   were   in   the  same  •■  ciUowcd.] — The  plaintiffs  obtained  an  injunction 
ition  as  to  costs  as  if  they  had  brought  an  :  against  the  defendant  Gavin  with  costs  in  an 

action  to  restrain  the  infringement  of  a  copy- 
HOLROYD,  (1899)  I  right.  No  relief  was  granted  against  the  co- 
504— Keke'wich" J.  defendant  corporation,  Lloyds',  the  plaintiffs 
were  not  given  any  costs  against  them,  and  were 
not  ordered  to  pay  any  costs.  An  order  embody- 
ing the  judgment  was  drawn  up  and  the  defen- 
dant Gavin  attended  at  its  drawing  up.  The 
taxing  Master  allowed  against  the  defendant 
Gavin  the  whole  of  the  plaintiffs'  costs  of  the 
action.  This  was  objected  to  by  Gavin.  On  a 
I  summons  to  review  : — 

Held — that  as  the  order  had  been  drawn  up, 
passed,  and  entered,  the  Court  was  bound  by  it 
1  as  it  stood  ;  that  the  Court  could  not  mould  or 
'\  re-frame  the  order ;  and  that  the  taxing  Master 
had  taken  a  correct  view  of  what  tlie  order 
meant. 


307.  Tender  for  Costs — Chancery  Petition — 
Service  on  Trustee— B.  S.  C,  Ord.  65,  r.  27  (19).]  | 
— Ord.  65,  r.  27  (19),  as  to  a  tender  for  costs  on 
service  of  a  petition,  does  not  apply  to  a  trustee 
whose  duty  it  is  to  appear  and  protect  the  trust 
fund,  the  subject-matter  of  the  petition.  I 
Lowe    r.    Moore,  (1906)  22  T.   L.   R.    640— 

[Eady,  J.  I 

(k)  Two  Defendants. 

308.  Altermitira  Claims  for  Tort—Poioer  to 
Order  Unsuccessful  Defendant  to  i)ay  all  Costs 
— Joinder  of  Causes  of  Action — 11 .  S.  C,  Ord. 
16,  rr.  4,  7;  Ord.  65,  /•.  1.] — In  an  action 
in  the  High  Court  to  recover  damages  against 
two  defendants  either  jointly  or  severally  for 
personal  injuries  caused  in  a  collision  by  the 
alleged  negligence  of  both  or  either  of  them  in 
the  management  of  their  respective  vehicles, 
the  jury  found  a  verdict  against  one  defendant, 
and  in  favour  of  the  other.  The  judge  ordered 
that  the  costs  of  the  successful  defendant  should 
be  added  to  the  costs  of  the  unsuccessful  defen- 


Kelly's    Directories,  Ld. 
[Lloyds',   [1901]  2  Ch.  763 
786  ;  85  L, 


GAVIX     AND 

70    L.  .J.  Ch. 
T.  399— Byrne,  .1. 


311.  Proceedings  stayed  by  Consent  against 
one  Defendant — Order  on  other  Defendant  to 
pay  Plainti/fs  Costs— Costs  incurred  against 
First  Defendant  —  Whether  included.]  —  An 
action  was  brought  against  a  company  and  an 
individual  for  infringement  of  a  patent.  By 
,    ,      , ,  ,  .  ,  ,      ^,      ,  .^  i      consent  proceedings  against  the  company  were 

lanl,  and  should  be  paid  by  the  latter,  so  as  to  ,  ^^        ,     ^^  ^^^^  ^^.-.^^^  ^l,^   (,^,,^.,   ^jefoudant  was 

ordered  to  pay  the  plaintiffs  costs. 


enable  the  plaintiff  to  recover  all  the  costs  from 
tlie  unsuccessful  defendant 


Held — (1)  that  he  had  power  to  do  so,  and 
also  that,  as  the  attitude  taken  u\)  by  the 
unsuccessful  defendant  made  it  reasonable  for 
the  plaintiff  to  join  the  successful  defendant,  the 
order  was  rightly  made. 


Held — that  in  the  absence  of  any  special 
direction  in  the  order  the  costs  incurred  by  the 
plaintiff  against  the  company  were  properly 
included  in  the  taxation. 

Kelly's  Directories  \.  (,'arinand  Lloyds'  ([19ol] 
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Costs — Cuntiimed. 

•1   Ch.   763  ■;  70  L.  J.  Cli.  78(i  ;  85  L.  T.  399— 

Byrne,  J.,  suj)ra)  followed. 

Badische  Anilin  und  Soda  Fabrik  v.  Hick- 
[SON,  (1906)  23  R.  P.  C.  149— Warrington,  J. 

312.  Same  Solicitor  appearing  for  Two'  Defen- 
ditntit — Judgment  for  One  Defendant  icith  Costs 
— Dixagreenient  of  Jury  as  to  other  Defendant.] 
Where  in  an  action  on  a  contract  two  defendants 
appear  and  defend  by  one  solicitor,  and  judg- 
ment with  costs  is  entered  for  one  of  such 
defendants,  the  jury  disagreeing  as  to  the  other, 
the  successful  defendant  is  only  entitled  to  an 
aliquot  portion  of  the  general  costs  of  the  defence, 
notwithstanding  that  the  action  is  undeterniiued 
as  to  the  remaining  defendant. 

McGowAN  r.  Hamilton,  [1903]  2  Ir.  K.  311— 
[K.  B.  Div. 

313.  Second  Defendant  added  'm  conseipience 
of  First  Defendant' s  Defence — Costs  of  Successful 
{added)  Defendant  to  he  paid  hy  Plaintijf — 
Power  to  Order  Cnsinuwssfiil  (original)  Defen- 
dant to  repaij  tlinsr  ('„4s  )„  Plaintiff— Ord.  65, 
/•.  \— Judicature  Act,  1890  0>3  &  54  Vict.  c.  44), 
.V.  5.] — The  plaintiff  brought  an  action  against  a 
company  to  recover  the  price  of  work  done  for 
tbem  at  the  request  of  their  agent.  The  com- 
pany in  their  defence  denied  that  they  or  their 
agent  ordered  the  work.  The  plaintiff  there- 
upon joined  the  agent  as  a  defendant,  and 
claimed  against  him  in  the  alternative  the  same 
sum  as  damages  for  breach  of  warranty  of 
authority.  The  company  amended  their  defence, 
alleging  that  the  agent  had  no  authority  to 
employ  the  plaintiff.  At  the  trial  the  jury  gave 
a  verdict  for  the  plaintiff  against  the  company, 
and  the  judge  entered  judgment  for  the  plaintiff 
against  the  company,  and  for  the  agent,  and 
ordered  the  plaintiff  to  pay  the  agent's  costs, 
and  that  the  plaintiff  should  recover  his  costs 
against  the  company,  including  the  costs  which 
the  plaintiff  was  adjudged  to  pay  to  the  agent. 

Held — that  the  judge  had  jurisdiction  to 
make  the  order,  as  the  conduct  of  the  company 
had  necessitated  the  joinder  of  the  agent  as  a 
defendant. 

Sanderson    v.    Blyth    Theatre    Co.    and 

[Hope,   [1903]   2  K.  B.  533  ;    72   L.  J.  K.  B. 

761  :  52  W.  R.  33  ;    89  L.  T.  159  ;    19  T.  L.  R. 

660— C.  A. 


314.  Unsuccessful  Defendant  to  pay  Costs  of 
Successful  Defendant — Jurisdiction — Discretion 
—R.  S.  C,  Ord.  16,  r.  4  ;  Ord.  65,  r.  1.]— There 
is  jurisdiction  to  order  an  unsuccessful  defendant 
to  pay  the  plaintiff  the  costs  of  the  successful 
defendant.  But  the  judge  has  discretion,  which 
he  ought  to  exercise  judicially,  whether  under 
the  circumstances  he  ought  to  make  such  an 
order. 

Mullen  r.  London  County  Council,  (1907) 
[51  Sol.  Jo.  82— Jelf,  J. 


XXIV.  STAY  OF  PROCEEDINGS. 

And  see  title  Arbitration. 
(a)  Actions  in  Different  Courts. 

315.  Action  in  Foreign  Country— Application 
to  stay  Action  in  England.] — There  is  no  autho- 
rity for  staying  an  action  in  this  country  merely 
on  account  of  there  being  an  action  pending  in 
a  foreign  country  in  respect  of  the  same  subject- 
matter  ;  and  certainly  it  will  not  be  done  when 
the  plaintiffs  are  not  the  same  in  the  two 
actions,  and  the  proceedings  are  not  vexatious 
or  oppressive. 

In  the  Goods  of  Bryan,  Board  of  Edu- 

[CATION     r.    Reubell,    Hand    intervening, 

(1904)  20  T.  L.  R.  290— Jeune,  F. 

316.  Action  in  King's  Bench  Division — Defen- 
dant comwencing  Action  in  Chancery  Division — 
Cnis.s  A  i-f I lu/.s — Refusal  to  stay  Clmneery  Pro- 
fcciliiig.s.  Itcdxons  for.] — A  money-lender  issued 
in  the  Kind's  Bench  Division  a  specially  indorsed 
writ  claiming  £450  on  a  promissory, note  signed 
by  the  defentlant. 

The  borrower  admitted  the  facts,  but  said  that 
various  transactions  between  him  and  the  money- 
lender were  harsh  and  unconscionable,  and  a 
week  after  the  issue  of  the  writ  in  the  King's 
Bench  Division  issued  a  writ  against  the  money- 
lender in  the  Chancery  Division  asking  that 
these  transactions  might  be  reopened  and  for 
an  account. 

On  a  motion  by  the  money-lender  that  the 
Chancery  action  might  be  dismissed  with  costs, 
as  an  abuse  of  the  process  of  the  Court,  or 
stayed  : — 

Held — that  the  motion  failed.  Although  the 
money-lender's  proceedings  in  the  King's  Bench 
Division  came  first  in  point  of  time,  and  although 
the  King's  Bench  Division  could  decide  all  other 
questions  between  the  parties  on  a  counter-claim 
by  the  borrower,  yet  the  Chancery  Division  had 
the  better  machinery  for  taking  accounts,  which, 
moreover,  was  assigned  to  it  by  the  Judicature 
Act,  1873,  s.  34,  sub-s.  3,  and  as  a  general  rule  it 
was  preferable  to  allow  that  action  to  go  on 
in  which  the  burden  of  proof  rested  on  the 
plaintiff. 

Both  actions  must  continue,  unless  the  King's 
Bench  transferred  or  stayed  the  King's  Bench 
action,  or  until  the  Court  of  Appeal,  which 
controlled  both  divisions,  had  pronounced 
judgment. 

Tliomson  v.  South-Fastern  Ry.  Co.  ((1883)  9 
Q.  B.  D.  320  ;  57  L.  J.  Q.  B.  322 ;  30  W.  R.  537  ; 
46  L.T.  513— C.  A.)  approved. 

Rechnitzer  v.  Samuel,  (190(;)  75  L.  T.  75— 
[Buckley,  J. 

On  appeal,  the  C.  A.  directed  all  points  to 
be  decided  in  the  King's  Bench  action,  on  learn- 
ing that  the  borrower  had  consented  to  an 
order  for  that  action  to  be  set  down  for  trial 
forthwith. 

317.  Conflicting  Orders— English  and  Colonial 
CouHs — Judicature  Act,  1873  (36  &  37  Vict. 
c.   66),    .s'.   24.] — An   order   was    made    b}'    the 
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stay  of  Proceedings — Continued. 
Supreme  Court  of  Natal  on  September  8th.     In 
ignorance  of  this  order  the  vacation  judfre  made 
a  conflicting  order  on  September  inth. 

Held — that  there  was  no  jurisdiction  to  set 
aside  the  second  order. 
Naval,  Military,  and  Civil  Service  Co- 

[OPERATIVE  Society  op  South  Africa  v. 

Services,    Ld.,   (1!)()7)    r,i    Sol.    Jo.    1.3  — 
Warrington,  .1. 

(.b)  Frivolous  and  Vexatious  Actions. 

318.  Cause  of  Action  ariiting  in  Scotland — 
Inconvenience  causing  Injustice — Jurisdiction  of 
Court."] — Where  an  action  of  a  transitory  nature 
is  without  good  reason  brought  in  England  by  a 
person  domiciled  abroad  against  a  jiersou  also 
resident  abroad  upon  a  cause  of  action  arising 
out  of  the  jurisdiction,  if  the  Court  is  of  opinion 
that  there  is  such  vexation  and  oppression  in 
bringing  the  action  here  that  the  defendant 
would  be  subjected  to  injustice  to  which  he 
would  not  be  subjected  if  the  action  were  brought 
in  another  accessible  and  competent  Court,  the 
Court  ought  to  stay  the  action. 

Logan    c.    The    Bank    of    Scotland    and 

[Others  (2\  [1906]   1   K.  B.  lil  ;  7.5  L.  .J. 

K.  B.  218  :  .-)4  W.  R.  270  :  94   L.  T.  153  ;  22 

T.  L.  R.  187— C.  A. 

319.  Causr  of  Action  arising  out  of  Juris- 
diction —  Inconvenience  causing  Injustice  to 
Befetidant.] — In  1902  a  deed  of  separation  was 
executed  between  a  husband  and  wife,  who  were 
then  resident  in  India,  the  husband  being  an 
American.  A  solicitor  practising  in  India  was  the 
trustee  under  the  deed.  The  husband  having 
made  default  in  paying  the  allowance  due  under 
the  deed,  the  wife  brought  an  action  in  England 
against  the  solicitor,  alleging  that  he  had  so 
negligently  conducted  proceedings  against  her 
husband  in  India  that  she  had  been  unable  to 
recover  the  moneys  due  in  respect  of  the  allow- 
ance. The  wife  at  the  time  when  the  writ  was 
issued  was  temporarily  staying  at  an  hotel  in 
England,  and  the  solicitor  was  served  with  the 
writ  when  he  happened  to  be  in  England.  The 
wife  knew  of  her  alleged  cause  of  action  when 
she  was  resident  in  India.  Upon  an  application 
by  the  solicitor  to  stay  or  dismiss  the  action  : — 

Held — that  the  proper  place  for  the  action 
(n  be  brought  was  India,  the  liability,  if  any, 
arising  under  the  law  of  India  :  that  the  action 
was  not  brought  bond  fde  in  this  countiy  ;  and 
that  there  was  such  injustice  to  the  solicitor  in 
biinging  the  action  in  this  country  that  the 
Court  would  order  it  to  be  dismissed. 

Logan  v.  Bank  of  Scotland  ([1906]  1  K.  B.  141  ; 
7.5  L.  J.  K.  B.  218  ;  94  L.  T.  153  :  54  W.  R.  270  : 
22  T.  L.  R.  187— C;.  A.,  supra)  applied. 
Egbert    v.    Short.    [1907]    2    Ch.   205;    76 

[L.  J.  Ch.  520  :  97  L.  T.  90 ;  23  T.  L.  R.  5.-.8— 
Warrington,  ,T. 

320.  Conditions  —  JiLri.Mliction  of  Judtic  — 
/.'.  S.  C,  Ord.  19.  /•.  27.]--On   an  appli.ation  lo 


stay  proceedings  as  frivolous  and  vexatious  and 
an  abuse  of  the  process  of  the  Court,  the  judge 
has  no  jurisdiction  to  impose  conditions  on  his 
assent  to  or  refusal  of  the  application. 

Bright  c.  Killey,  (1900)  16  T.  L.  R.  559— 

[C.  A. 

321.  Dismissal.] — A   vexatious  action   ought 
to  be  dismissed  and  not  merely  stayed. 


Harrington 


Ram  age,  (1907)  51  Sol.  Jo.  514 
[Kekewich,  J. 


322.  Interlocutory  Proceedings — Order  to  Pre- 
veM — Costs.] — A  defendant  made  twenty-four 
interlocutory  applications  in  a  pending  action, 
mo«t  of  which  were  dismissed,  others  proving 
abortive  owing  to  defective  service  or  his  own 
failure  to  attend.  He  had  paid  none  of  the  costs 
incurred  in  such  applications. 

Held — that  the  Court  had  jurisdiction  to 
make  an  order  prohibiting  any  further  applica- 
tions by  him  under  the  summons  for  directions 
or  on  matters  of  procedure  except  by  leave  of  a 
judge  in  chambers. 

Grepe  v.  Loam  ((1887)  37  Ch.  D.  168  ;  57 
L.  J.  Ch.  435  :  58  L.T.  100— C.  A.)  followed. 

KiNNAiRD  (Lord)  v.  Field.  [1905]  2  Ch.  306  ; 
[74  L.  J.  Ch.  554  :  54  W.  R.  3  :  93  L.  T.  147— 

C.  A. 


323.  Interlocutory    Order  in  County  Corut — 

Sui-iequent  Action  in    High    Court — Identical 

Questio7i — Inherent  Jurisdiction  of  Court.] — The 

judgment  creditor  under  an  action  in  a  county 

court  agreed  to  accept  from  the  judgment  debtor 

i  a  smaller  sum  than  that  which  was  due  under 

j  the  judgment,  and  accordingly  executed  a  deed 

'  releasing  the  judgment  debtor  from  the  judgment 

debt  and  costs,  and  covenanting  not  to  tax  his 

costs  or    take    further   proceedings  under  the 

judgment. 

Subsequently  he  discovered  that  the  deed  had 
been  obtained  from  him  by  misrepresentation, 
and  applied  to  the  county  court  judge  for  an 
order  to  tax  his  costs. 

Upon  hearing  evidence  on  both  sides,  the 
I  county  court  judge  held  that  the  deed  had 
been  obtained  through  the  fraud  of  the  judgment 
I  debtor,  and  he  ordered  the  bill  to  be  taxed  and 
I  paid  by  the  judgment  debtor,  together  with  the 
j  balance  due  under  the  judgment. 

An  action  was  then  commenced  by  the  judg- 
ment debtor  in  the  High  Court  for  a  declaration 
j  that  he  had  been  released  by  the  judgment 
creditor  from  the  judgment  debt,  and  for  an 
injunction  to  restrain  him  from  further  proceed- 
ings to  enforce  payment. 

'  Upon  a  summons  to  stay  the  High  Coiirl 
action  : — 

!  Held — that  since  tiie  county  court  judge  Iiad 
jurisdiction    to  decide  upon,   and  had   decided 

'  upon,  the  validity  of  the  deed  of  release,  and  the 
question  raised  in  the  High  Court  action  was 
identical  with  that  decided  by  the  county  court 
judge,   the  action  ought  to  be  stayed  as  frivolous 
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stay  of  Proceedings — Continued. 
and  vexatious  and  an  abuse  of  the  process  of  the 
Court. 

Stephenson  v.  Garnett,  [1898]  1  Q.  B.  677  ; 

[67  L.  J.  Q.  B.  447  ;  78  L.  T.  371  ;  46  W.  K. 

410— C.  A. 

324.  Interlocutory  Order  in  County  Court — 
Subsequent  Action  raising  same  Point.]  —  The 
Court  is  slow  to  dismiss  an  action  as  frivolous 
and  vexatious. 

In  1880  W.  let  premises  to  M.  for  95  years. 
In  1881  M.  demised  the  term  less  three  days  at 
a  peppercorn  rent  to  H.  to  secure  advances  now 
amounting  to  £8,000.  In  1882  M.  bought  the 
fee  and  in  1885  conveyed  it  for  value  to  F.  sub- 
ject to  the  lease  of  188U. 

In  1902  in  M.'s  bankruptcy  the  county  court 
registrar  ordered  that  H.'s  representatives  should 
be  excluded  from  all  interest  in  the  lease  unless 
they  accepted  a  vesting  order  with  a  rent  equal 
to  that  payable  by  M.  They  did  not  appeal,  but 
now  asked  for  a  declaration  that  a  merger  took 
place  in  1882,  and  that  the  only  subsisting  term 
was  that  created  in  1881. 

Held — that  there  was  a  question  to  be  tried, 
and  that  the  action  ought  not  to  be  stayed  as 
frivolous  and  vexatious. 

Decision  of   Eady,  J.,  ((1904)  89  L.   T.   744) 
affirmed. 
Lea  v.  Thubsby,  (1904)  90  L.  T.  265— C.  A. 

325.  Vexatious  Actions  Act,  1896  (59  &  60 
Vict.  c.  51),  s.  1.] —  The  defendants,  members 
of  the  Wellington-borough  Permanent  Allotments 
Association,  in  the  actions  brought  by  the  plain- 
tiff, were  all  persons  in  the  same  rank  of  life  as 
the  plaintiff,  men  of  humble  position.  The 
plaintiff  had  issued  five  writs,  and  had  filed  five 
statements  of  claims  in  respect  of  the  same 
subject-matter.  Every  one  of  these  actions  had 
been  stayed,  and  the  last  was  dismissed  as  frivo- 
lous and  vexatious.  There  was  also  a  statement 
in  the  affidavit  made  by  the  secretary  of  the 
association,  registered  under  the  Industrial  and 
Provident  Societies  Act,  1876,  that  the  plaintiff 
said  that  he  had  no  means  and  meant  to  make 
the  association  spend  its  money. 

Held — that  as  the  effect  of  the  order  asked  for 
would  not  be  to  stop  the  plaintiff  altogether 
from  taking  any  proceedings,  but  to  enable  the 
plaintiff  to  obtain  the  leave  of  a  judge  before 
instituting  fresh  proceedings,  an  order  must  be 
made  that  no  legal  proceedings  should  be  insti- 
tuted by  the  plaintiff  unless  he  obtained  the 
leave  of  a  judge,  after  having  satisfied  him  that 
such  legal  proceedings  were  not  an  abuse  of  the 
process  of  the  Court,  and  that  there  was  i)rima 
facie  ground  for  them. 

In  re  Jones,  (1902)  18  T.  L.  K.  476— Div.  Ct. 

(c)  Miscellaneous. 

326.  Abuse  of  Process — V Iter ior  Motive. ^—The 
motive  of  a  party  who  commences  proceedings 
before  a  Court,  however  reprehensible,  is  not 
enough  to  make  it  an  abuse  of  proQess  or  a  fraud 


upon  the  Court,  unless  it  be  shown  that  the 
remedy  would  be  unsuitable,  and  would  enable 
the  person  obtaining  it  fraudulently  to  defeat 
the  rights  of  others. 

King  v.  Henderson,    [1898]   A.  C.  720;  67 

TL.  J.  P.  C.  134  ;  79  L.  T.  37  ;  14  T.  L.  R.  490  ; 

47  W.  R.  157— P.  C. 

327.  Amount  tendered  by  Judgment  Debtor 
and  refused — Act  of  Bankruptcy  already  com- 
mitted —  Jurisdiction  to  stay  Proceedings  —  Dis- 
cretion.]— The  plaintiff  had  signed  two  judgments, 
for  £32  and  £41  respectively,  against  the  defen- 
dant, and  served  a  banki'uptcy  notice  in  respect 
of  the  latter.  The  defendant  then  tendered  the 
amount  clue  on  the  smaller  judgment,  and,  upon 
the  plaintiff  refusing  to  accept  it,  applied  to  the 
judge  in  chambers. 

The  judge  made  an  order  staying  all  pro- 
ceedings on  the  £32  judgment  upon  payment  of 
that  sum  ;  he  knew  that  at  the  time  the  defen- 
dant had  committed  an  available  act  of  bank- 
ruptcy. 

Held — that  the  order  was  improperly  made. 
Brook  v.  Emerson,  (1907)  95  L.  T.  821— C,  A. 

XXV.  MISCELLANEOUS. 

328.  District  Registrar  —  Jurisdiction  — 
R.  S.  C,  Ord.  35,  rr.  1—6.]— Under  Ord.  35,  r.  6, 
a  district  registrar  has  a  concurrent  jm'isdiction 
to  set  aside  a  final  judgment  which  has  been 
obtained  in  the  district  registry. 

Hood  4-  So?is  V.    Yates  {[18M]  1   Q.  B.  240) 
considered. 
Townend  v.  Kirkman,  [1898]   1  Q.  B.  51  ;  67 

[L.  J.  Q.  B.  5  ;  77  L.  T.  419  ;  46  W.  R.  65— 

C.  A. 

329.  Middlescd-  Registry  —  Rectification  of 
Register — Jurisdiction — Land  Registry  (Middle- 
sex Deeds)  Act,  1891  (54  &  55  Vict.  c.  64),  s.  1— 
Land  Transfer  Act,  1875  (38  &  39  Vict.  C  87), 
s.  95— La7id  Traiisfer  Act,  1897  (60  &  61  Vict. 
c.  6.5),  s.  7,  suh-s.  2.] — The  Court  now  has  power 
to  order  the  Register  of  Middlesex  Deeds  to  be 
rectified,  and,  in  exercise  of  this  jurisdiction, 
ordered  the  registration  of  certain  forgeries  pur- 
porting to  be  assignments  of  leaseholds  in  Middle- 
sex, dated  in  1887,  and  also  the  registration  of 
certain  mortgages  dated  in  1898  of  the  same 
property  to  be  vacated. 

Stephenson  v.  Yorke,  [1900]  1  Ch.  505  ;  69 

[L.  J.  Ch.  253  ;  48  W.  R.  430  ;  82  L.  T.  55— 

Buckley,  J. 

330.  Receicer — Ejectment  Action  —  Defendant 
in  Possession — Disputed  Title — Tenants — Discre- 
tion—Judicature Act,  1873  (36  &  37  Vict.  c.  66), 
s.  25,  svb-s.  8.] — On  applications    in  ejectment 

I  actions  for  the  appointment  of  a  receiver  the  cir 
cumstances  of  each  particular  case  must  be  con- 
sidered, and  where  it  appeared  to  the  Court  that 
the  plaintiff  would  probably  succeed,  and  the 
defendant  was  a  person  of  small  means,  so  that 
the  tenants  were  exposed  to  the  risk  of  being 
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Miscellaneous —  Continued. 

called  oil  to  pay  their  rent  twice  over,  the  Court 

appointed  a  receiver  until  the  trial  of  the  action. 

Foxwell  V.  Van   Gruttcn    (  [1897]    f  Ch.  64) 
considered. 
John  r.  John,  [1898]  2  Ch.  573  ;  67  L.  J.  Ch. 

[616 ;  79  L.  T.  362  ;  14  T.  L.  R.  583  ;  47  W.  R. 
52— C.  A. 


PRESCRIPTION. 


Sec  Easements;  Highways;  Mines 
AND  Minerals  ;  Real  Pkopekty 
AND  Chattels  Real  ;  Wateks 
AND  Watercourses. 


331.  Short  Causes  without  Pleadings —  Copies 
of  Affidarits for  Judge.']— \i\  actions  coming  on 
as  short  causes  without  pleadings  or  notice  of 
motion  copies  of  the  affidavits  should  be  left  with 
the  papers  for  the  use  of  the  judge. 

In  re  Church  Stretton  Mineral  Water 
[Co.,  Ld.,  (1904)  52  W.  R.  375— Byine,  J. 

332.  Liahility  to  Apjily — Implied  where  Judg- 
ment not  final— Correction  of  Or^c?-.] —Although 
in  all  orders  of  the  Court,  where  the  order  is  not 
final,  liberty  to  apply  is  implied  though  not 
expressed,  the  Court  will  in  a  proper  case  correct 
the  order  under  Ord.  28,  r.  11,  by  adding  to  it  the 
words  "  liberty  to  apply." 

Websdell  r.  Jenkins,  (1902)  46  Soh  J.  484— 

Byrne,  J. 

333.  Commission       to     examine     Witnesses  — 
Libert;/  to   Other  Part;/  to  also    examine    Wit- 
nesses—Pariii   vhtnin'mg    Order   to  Pag  in   the 
First  Instanrr  all  Fees  and  E.rjwnses—E.  S.  C, 
Ord.  37,  r.   50.]— Where  one  party  obtains  an  ' 
order  for  the  examination  of  witnesses  before  aii  | 
examiner,  and  the  order   gives   liberty   to   the  j 
other  side  to  also  examine  witnesses,  the  party 
obtaining  the  order  may,  upon  the  true  construe-  \ 
tion  of  Ord.  37,  r.  50,  be  ordered  to  pay  in  the 
first  instance  to  the  examiner  all  his  fees  and 
expenses,   including  those   attributable   to    the 
examination  of  the  witnesses  of  the  other  party. 
Linley  v.  Houlder,  (1903)  88  L.  T.  829— C.A. 

i 

334.  Exaiinnatliiu  at'  \\",tiir.-is,:-<  nut  ofjurisdic-  I 
tion— Order  fii  .s,',al  Proper/ 1/  in  Dispute  for  In- \ 
spection  hg  U'ltuesses-  ./uri.sdietion—R.  S.  C.A 
Ord.  37,  ?•.  5  ;  Ord.  50,  r.  3.]— The  Court  or  a  I 
judge  has  power,  under  Ord.  37,  r.  5,  and  Ord.  50,  | 
r.  3,  to  order  that  property,  the  subject  of  a 
cause  or  matter,  shall  be  sent  out  of  the  juris- 
diction for  inspection  by  witnesses  who  are  to 
be  examined  by  commission. 

Chaplin  v.  Puttick,  [1898]  2  Q.  B.  160;  67 

[L.  J.  Q.  B.  516  :  78  L.  T.  410  ;  14  T.  L.  R. 

365  ;  46  W.  R.  481— C.A. 

335.  Witness  —  Prematurelg  Serring  —  Sub- 
l)aena  ad  testificandum— -i^yw.ve  of  Process  of 
Court— li.  S.  C,  1883,  Ord.  37,  rr.  26-34.]  — 
Although  a  snhpwna  ad  testificandum  may  be 
issued  at  any  time,  the  Court  will  set  aside  the 
service  of  a  svhpcena  which  is  issued  at  a  time 
when  it  cannot  be  eiiective  by  any  possibility, 
and  can  only  be  oppressive  to  the  witness. 
London  and  Globe  Finance  Corporation  c 

[Kaufman,  (1900)  69  L.  J.  Ch.  196  ;  48  W.  R. 
458  ;  16  T,  L.  R.  63— North,  J. 


PRESS  AND   PRINTING. 

See  also  GAMING  AND  Wagering  ;  Libel  ; 
Practice  and  Procedure,  90 ; 
Torts,  7, 

1.  Action  against  New.yjaper  —  Conspiring  to 
keep  Advocate's  Name  out  of  Newspaper — Peports 
of  Cases.] — An  action  will  not  lie  by  a  solicitor 
against  the  proprietors  of  Sunday  newspapers 
for  conspiring  to  keep  his  name  out  of  reports  of 
cases  in  which  he  has  been  engaged  as  advocate. 
Sharp  c.  Feeney  &  Co.,  (1898)  14  T.  L.  R.  185 

[ — Hawkins,  J. 

2.  Action  against  Newspaper  for  Libel  — 
Apology  ivith  Payment  into  Court.] — The  defen- 
dants in  an  action  of  libel  pleaded  an  apology 
which  was  admitted  to  be  insufficient,  with 
payment  into  Court  of  the  sum  of  £50  under 
6  &  7  Vict.  c.  96.  The  plaiutifE  recovered  judg- 
ment for  £35. 

Held — that  the  defence  had  failed  and  that 
the  plaintiff  was  entitled  to  his  costs. 
Sley   v.  Tillotson,  (1898)  62  J.   P.   505  ;  14 

[T.  L.  R.  545 — Bruce,  J.,  Manchester  Assizes. 

3.  Newspaper  girlng  Advice — Negligence  — 
Damages — Remoteness  —  Intervening  Crime.] — 
The  plaintiff  bought  a  copy  of  a  newspaper 
which  was  owned  and  published  by  the  defen- 
dants, and  in  which  the  City  editor  gave  advice 
to  intending  investors  and  upon  application 
recommended  stockbrokers  to  them.  The  plain- 
tiff wrote  to  the  newspaper  asking  for  a  safe 
investment  paying  5  per  cent.,  and  also  for  the 
name  of  a  stockbroker,  and  the  City  editor 
handed  the  plaintiff's  letter  to  an  "outside" 
broker,  asking  him  to  answer  it  and  authorising 
him  to  introduce  himself  to  the  plaintiff.  The 
broker  thereupon  wrote  to  the  plaintiff  and 
recommended  him  to  purchase  certain  stocks  (as 
to  which  no  question  was  raised),  and  upon  the 
plaintiff  sending  him  the  money  the  broker,  who, 
unknown  to  the  defendants  or  their  City  editor, 
was  an  undischarged  bankrupt,  applied  it  to  his 
own  use  and  did  not  invest  it.  In  an  action  io 
recover  from  the  defendants  the  amount  sent  to 
tiie  broker  it  was  admitted  that  (he  dtfendaiits 
had  committed  a  breach  of  contract  or  duty 
towards  the  plaintiff,  but  it  was  contended  that 
the  damages  claimed  were  too  remote. 

Held— that  even  if  the  broker  committed  a 
criminal  offence  by  converting  the  money  to  his 
own  use.  the  defendants'  negligence  or  breach  of 
contract    in    recommending   the   broker   to    the 
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Press  and  Printing — Continued. 
plaintiff  was  the  primary  and  substantial  cause 
of  the  loss,  and  that  therefore  the  plaintiff  was 
entitled  to  recover. 

Decision  of  Lord  Alverstone,  C.  J.,  ([1907]  1 
K.  B.  48.3  ;  76  L.  J.  K.  B.  309  ;  96  L.  T.  425  ;  2.3 
T.  L.  R.  264)  affirmed. 

De  la  Bere  t'.  C.  A.  Pearson,  Ld.,  (1907),  24 
[T.  L.  R.  120— C.  A. 

4.  Newspaper  —  Puhlication  —  "  Sporting 
Paper  "—Bacinf/  InteUhience — Betting  Odds — 
Amateur  Athletics.] — A  newspaper  is  published 
when  and  where  it  is  offered  to  the  public,  and 
may  be  published  at  more  than  one  place  at  the 
same  time.  A  newspaper  which  excludes  racing 
and  betting  intelligence  is  not  a  "sporting 
l)aper"  within  the  meaning  of  an  agreement 
framed  to  protect  the  copyright  of  papers 
specially  connected  with  horse-racing ;  though 
such  newspaper  is  devoted  to  "sports"  such  as 
cricket,  football,  cycling,  running,  &c. 
McFarlane  r.  HULTON,  [1899]  1   Ch.  884  ;  68 

[L.  .T.  Ch.  408  ;  47  W.  R.  .507  ;  80  L.  T.  486— 
Cozens-Hardy,  J. 


PRESTON   COURT   OF 
PLEAS. 

See  Courts. 


PRESUMPTION   AS  TO 
DOCUMENTS  AND 
FACTS. 

See  Evidence  ;  Sale  of  Land. 


PRINCIPAL  AND  SURETY. 

See    Bankruptcy    and    Insolvency  ; 
Bills  op  Exchange  :  Guarantee. 


PRISONS     AND     REFORMA- 
TORIES. 

1.'  Industrial  Schools  —  Xutice  to  Parent  of 
Charge  against  Child  —  Necessity  for  Notice 
before  sending  Child  to  such  School — Industrial 
Schools  Act, '\mi\  (29  &  30  Vict.  c.  118),  s.  15.] 
— Although  when  a  parent's  address  is  known, 
especially  if  he  is  a  reputable  person,  magistrates 
would  do  well  to  give  him  notice  before  they 
decide  to  send  his  child  to  an  industrial  school, 
yet  the  statute  does  not  actually  reqixire  them  to 
give  such  notice. 

Hunter  r.  Waddell,   (1906)   7  F.  61— Ct.  of 
[Justiciary. 


PRIVATE      INTERNATIONAL 
LAW. 

See  Conflict  of  Laws. 


PRIVATE  STREET  WORKS. 

See  Highways  ;  Metropolis. 


PRIVATE  WAYS. 

See  Easements. 


PREVENTION   OF  CRIMES. 

See  Criminal  Law  and  Procedure. 


PREVENTION   OF  CRUELTY 
TO  CHILDREN. 

See  Criminal  Law  and  Procedure. 


PRINCIPALS     AND    ACCES- 
SORIES. 

See  Criminal  Law  and  Procedure. 


PRINCIPAL  AND  AGENT. 

See  Agency. 


PRIVILEGE. 

See  Discovery  ;  Evidence  ;  Execu- 
tion ;  Libel  and  Slander ; 
Rates. 


PRIVY  COUNCIL. 

See     Courts  ;      Dependencies      and 
Colonies. 


PRIZE   FIGHTING. 

See  Criminal  Law  and  Procedure. 


PROBATE   DUTY. 

See  Death  Duties. 
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PROBATE  OF  WILLS. 

See  Executors  and  Administrators. 


PROCESS. 


See  I'KACTici:  and  PRocEDURr;. 


PROFITS   A   PRENDRE. 

Sec     Easements     and      Profits      a 
Prendre. 


PROMISSORY   NOTE. 

See    Bills   of   Exchange   and   Pro- 
missory Notes. 


PROPERTY  TAX. 

See  Income  Tax  ;  Kevenue. 


PROSTITUTION. 

Sec  Crimixal  Law  and  Procedure. 


PROVIDENT  SOCIETIES. 

See      Industrial      and      Provident 
Societies. 


PROXIES. 


See  Companies,  isr.,  22r.— 22!i. 


PUBLIC     AUTHORITIES 

AND  PUBLIC   OFFICERS. 


I.  The  Public  Authorities    I'rotec- 
tion  Act,  1893. 

(rt)  Api)licatioii  of  Act 

(i)  Costs   as   between    Solicitor  and 

Client 

(c)  Limitation  of  Actions  . 
TT.  Acts  of  State  . 
v,.v>. — VOL.  III. 


III.  Public  Officers 


COL. 

.  H5 


And  see  Local  Government  ;  Metro- 
polis ;  Patents,  217  ;  Public 
Health,  61,  62. 


I.  THE    PUBLIC 
TION  ACT,  1893. 


AUTHORITIES    PEOTEC- 


(a)  Application  of  Act. 

1.  Action  between  Cutincils  to  set  aside  an 
Agreement — Public  Authorities  Protection  Act, 
1893  (56  k  57  Vict.  c.  01).] 

Held — that  the  provisions  of  the  Public 
Authorities  Act,  1893,  had  no  application  to  au 
action  in  which  one  local  authority  sought  as 
against  another  to  set  aside  an  "  adjustment  " 
agreement  between  them  on  the  gi-ound  that 
such  agreement  had  been  entered  into  under  a 
misapprehension  as  to  the  law. 

Holsvforthy   Urban   District  Council   i: 

[Holsworthy  Rural   District  Council, 

[1907]  2  Ch.  62  ;  76  L.  J.  Ch.  389  ;  71  J,  P. 

330  ;  23  T.  L.  R.  452— Wanington,  J. 

And  see  No.  26,  infra. 

2.  Action  in  rem — Action  "  Against  any  Per- 
son''— Public  Authotnties  Protection  Act,  1893 
(56  &  57  Vict.  c.  61),  s.  1.] — An  action  in  rem 
does  not  fall  within  sect.  1  of  the  Public 
Authorities  Protection  Act,  1898,  and  therefore 
can  be  commenced  after  the  expiration  of  six 
months  next  after  the  act,  neglect,  or  default 
complained  of. 

The  Longford  ((1889)  14  P.  D.  34  ;  58 
L.  J.  P.  33  ;  60  L.  T.  373  ;  37  W.  R.  372  ;  6 
Asp.  M.  C.  371— C.  A.)  followed. 

Decision  of  Deane,  J.  (23  T.  L.  R.  258) 
aflSrmed. 

The  Burns,   [1907]   P.   137  ;    76  L.   J.  P.  41  ; 

[71  J.  P.  193  ;  96  L.  T.  684  ;  23  T.  L.  R.  323  ; 

5  L.  G.  R.  676— C.  A. 

3.  Action  of  Deceit  —  Contract  —  Public 
Authorities  Protection  Act,  1893  (56  &  57  Vict. 
c.  61),  s.  1.] — The  Public  Authorities  Protection 

I  Act,  1893,  limiting  the  time  within  which  an 
action  may  be  commenced  against  a  public 
authority,  does  not  apply  to  an  action  brought 
by  a  contractor  where  the  cause  of  action  alleged 
is  a  fraud  which  induces  him  to  make  his  con- 
tract with  the  authority. 

Decision  of  C.  A.  (Ir.)  ([1907]  2  Ir.  R.  82) 
reversed. 

Pearson   v.    Dublin   Coepobation,    [1907] 
[A.  C.351  ;  [1907]  2  Ir.  R.  537— H.  L.  (Ir.). 


4.  Commercial  Company — Act  done  in  Execu- 
tion of  Private  Act  or  Public  Duty  or  Authority 
—Public  Authorities  Protection  Act,  1893  (56  ic 
57  Vict.  c.  61),  s.  1  (a).] — A  company  incorpo- 
rated by  private  Act  of  Parliament  for  the  pur- 
poses of  completing  and  maintaining  a  pier  and 
harbour,  and  empowered  to  raise  money  by  rates 
I  and  dues  to  be  applied  fur  those  purposes,  and 
1 14    also  fur  the  purpose  of  [)a_viugtothe  pharclioldcra 
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Public  Authorities  Protection  Act — Continued.    ]  in  performance  of  his  private  obligations  under 

a  yearly  dividend  limited  in  amount,  is  a  com-    ^'^  contract  with  the  authority. 

mercial  company  and  not  a  company  acting  in    Kent  County  Council  r.  Folkestone  Cor- 


the  execution  of  statutory  or  other  public  duties 
within  the  benefit  of  the  Public  Authorities 
Protection  Act,  1893. 

Dictum  of  Jeuue,  P.,  in  The  Ydun  ([1899]  P. 
236,  239  ;  68  L.  J.  P.  101  :  81  L.  T.  10  ;  15  T. 
L.  E.  361  ;  8  Asp.  M.  C.  5.51—0.  A.,  No.  142, 
infra')  followed. 

Attorney  -  General   i-.    Company    of  Pro- 
[PRIETORS  of  Margate  Pier  and  Har- 
bour, [1900]  1  Ch.  749  ;  69  L.  J.  Ch.  331  ;  64 
J.    P.   405:    48   W.   R.  518;  82  L.  T.  448— 
Kekewich,  J. 


5.  Breach  of  Contract^Tramfer  of  Officer — 
Abolition  of  Office — Dismissal  tvithout  Notice — 
Compensation  —  Public  Authorities  Protection 
Act,  1893  (56  &  57  Vict.  c.  ^V)— London  Gorern- 
ment  Act,  1899  (62  &  63  Vict.  c.  14),  s.  30.]— An 
officer  of  a  metropolitan  borough  council,  whose 
(iffice  is  abolished  under  sect.  30  of  the  Local 
Government  Act,  1899,  is  only  entitled  to  com- 
pensation as  prescribed  by  the  section,  and  has 
no  right  of  action  against  the  council  for 
damages  in  lieu  of  notice,  although  he  was 
appointed  by  the  predecessors  of  the  council 
under  an  agreement  giving  him  three  months' 
notice. 

The  Public  Authorities  Protection  Act  does  not 
apply  where  the  cause  of  action  is  the  breach  of 
a  contract,  and  not  the  abolition  of  an  office  in 
accordance  with  statutory  provisions. 

Clarke  r.    Lewisham    Borough    Council. 

[(1903)  67  J.  P.  195  ;  19  T.  L.  R.  62  ;  1  L.  G. 

R.  63— Bigham,  J. 

6.  Commercial  Company — Liahility  for  Re- 
pairing Hoad — PuMic  AutJi  orities  Protection  Act, 
1 893  (56  &  57  Vict.  c.6l),sA .]— The  Public  Autho- 
rities Protection  Act,  1893,  does  not  protect 
commercial  companies  ;  and  when  the  liabilities 
and  powers  of  such  a  company  are  transferred 
to  a  public  authority,  such  authority  cannot 
rely  upon  the  statute  any  more  than  their  pre- 
decessors could  have  done. 

Where  an  authority,  having  control  of  roads, 
are  by  statute  empowered  to  recover  the  expense 
of  repairing  them  from  a  water  company  which 
has  broken  them  open  and  failed  to  reinstate 
them,  the  provisions  of  the  Act  of  1893  do  not 
apply  to  a  claim  for  the  expenses  incurred. 

Lanarkshire  Upper  Ward  District  Com- 
[mittee  r.  AiRDRiE,  Coatbridge  and 
District  Water  Trustees,  (1906)  8  F.  777 

— Ct.  of  Sess. 


7.  Contractors  for  Puhlic  Authority  —  Public 
Authorities  Protection  Act,  1893  (56' &  57  Vict. 
c.  61),  s.  1.] — The  limitation  of  time  in  sect.  1  of 
the  Public  Authorities  Protection  Act,  1893,  does 
not  apply  to  an  Act  of  misfeasance  committed 
by  an  independent  contractor,  not  being  an 
authority's  servant  or  agent,  but  executing  woi'k 


[poration,  [1905]  1  K.  B.  620  ;  74  L.  J.  K.  B. 

352  ;  69  J.  P.   125  ;  53  W.  R.   371  ;  92  L.  T. 

309  ;  21  T.  L.  R.  269  ;  3  L.  G.  R.  438 -C.  A. 

8.  Contractors  for  Public  Authority  —  Public 
Authorities  Protection  Act,  1893  (56  A:  57  Vict. 
c.  61).] — Contractors  carrying  out  under  a  con- 
tract for  their  own  benefit  work,  which  a  local 
authority  are  by  a  statute  empowered  to  do,  are 
not  within  the  protection  of  the  l'ul)lic 
Authorities  Protection  Act,  1893. 

Xent  County  Council  v.  Fullicstone  Corjwration 
(supra'),  followed. 

Tilling,  Ld.  v.  Dick,  Kerr  &  Co.,  Ld.,  [1905] 

[1   K.   B,    562  ;  74  L.  J.  K.  B.  359  ;  69  J.  P. 

172  ;  53  W.  R.  380  ;  92  L.  T.  731  ;  21  T.  L.  R. 

281  ;  3  L.  G.  R.  369— Warrington,  J. 

9.  Debts  of  Guard'ian^ — Period  for  I\iynient — 
Limitation  —  Time  Eunniny  from  date  of  Ascer- 
tainment of  Amount — Poor  Laiv  [Payment  of 
Debts)  Act,  1859  (22  &  23  Vict.  c.  49),  s.  1— 
Public  Authorities  Protection  Act,  1893  (56  &  57 
Vict.  c.  61),  s.  1.] — A  contractor  agreed  for  a 
lump  sum  to  execute  building  works  for  a  board 
of  guardians  under  a  contract  containing  an 
arbitration  clause.  Eleven  months  after  the 
completion  of  the  work  the  contractor  demanded 
arbitration,  alleging  that  he  had  suffered  damage 

j  in  consequence  of  the  work  being  delayed  through 
the  default  of  the  guardians  and  alterations 
required  by  them. 

Held — (1)  that,  as  the  amount  due  was  uncer- 
tain until  the  arbitrator  made   his   award,  the 
claim  was  not  barred  by  sect.  1  of  the  Poor  Law 
(Payment  of  Debts)  Act,  1859  ;  and  (2),  that  it 
was  not  barred  by  the  Public  Authorities  Pro- 
tection Act,  1893,  sect.  1  of  that  Act  not  apply- 
ing, as  the  claim  was  one  in  respect  of  a  private 
duty  arising  out  of  a  contract,  and  not  of  negli- 
gence in  performing  a  statutory  duty. 
Sharpington  v.  Fulham  Guardians,  [1904] 
[2  Ch.449  ;  52  W.  R.  617  ;  73  L.  J.  Ch.  777  ;  68 
J.   P.  510  ;   20  T.  L.  R.  643  :  91  L.  T.  739— 
Farwell,  J. 

11.  "  In  case  if  a  continuance  of  damage  or 
injury" — Meaning  of — Public  Authorities  Pro- 
tection Act,  1893  (56  Ac  57  Vict.  c.  61),  s.  1.]— The 
words  "  in  case  of  a  continuance  of  damage  or 
injury"  in  sect.  1  of  the  Public  Authorities  Pro- 
tection Act,  1893,  do  not  mean  or  refer  to  damage 
inflicted  once  and  for  all  which  remains  unre- 
paired, but  a  new  damage  recurring  day  by  day 
in  respect  of  an  act  either  done  once  and  for  all 
at  some  prior  date,  or  repeated  from  day  to 
day. 

Harrington  (Earl  of)  r.  Derby  Corpora- 

[tion,  [1905J  1    Ch.    205  ;  69   J.    P.    62  ;    92 

L.  T.  153  ;  21  T.  L.  R.  98  ;  3  L.  G.   R.  321— 

Buckley,  J. 

12.  Letting  Town  Hall  for  Entertainments  — 
Breach  of  Agreement — Actio7i  by  Lessee — Public 
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Public  Authorities  Protection  Act —  Contutued. 
Authorities  Protection  Art,  lsy;5  (.-,G  &  57  Vict. 
0.  (il),  X.  I.J— 'J'hc  iii;ij;istrates  of  a  Scotch  burgh 
let  the  town  hall  to  A.  for  the  |)Uii)Ose  of  a  public 
eiitertaiiiinent.  On  the  day  fixed  they  refused 
to  allow  him  to  use  the  hall.  After  a  lapse  of 
seven  mouths  he  sued  tliem  for  breach  of 
contract. 

Held — that  they  were  not  within  the  protec- 
tion of  sect.  1  of  the  Act  of  lf<'.t3  since  thej'  wer<; 
not  acting  in  pursuance  of  any  public  duty. 
Mcl'HIE   r.    (iREENOCK  JIAGISTRATES,   [190o]   7' 

[F.  24(5— Ct,  of  Sess.  ' 

13.  Medical  Practitioner,  Action  against — In- 
fectioux  Dixcase  —  Mixtalien  IJiagnmiti  and  Noti- 
fication—  Claim  for  Damugex — Public  Authoritiex 
Protection  Act.  ISilS  (oG  &  o7  Vict.  c.  (>l),.y.  1.        [ 

Seinhle,  a  medical  practitioner  in  private 
practice,  who  gives  the  statutory  notification  in 
a  case  of  illness,  erroneously  diagnosed  by  him. 
is  within  the  scope  of  the  Public  Authorities 
Protection  Act.  1893  ;  and,  if  he  has  been  guilty 
of  negligence  in  giving  such  notification,  any 
action  in  respect  of  such  negligence  must  be 
commenced  within  six  mouths. 
Salisbury  r.  Gould,  [1904]  fiS  .J.  P.  l.-)8— 
["(irantham,  .1. 

14.  Xeglect  in  E.recutioa  of  Statute  —Si-r 
Months"  Limitation  of  Action — Fatal  Accidents 
Act,  184(5  (9  &  10  Vict.  c.  93),  xn.  1,  3— Public 
Authorities  Protection  Act,  1893  (.^6  &  57  Vict. 
<■.  (51),  «.  1.] — The  defendants,  as  jjart  of  their 
public  duty  under  the  Local  Government  Board's 
Provisional  Orders  Confirraation  (No.  9)  Act,  1898. 
maintained  a  hospital,  in  which  the  plaintiff's 
husband  was  a  patient.  A  nurse,  who  was  a 
servant  of  the  defendants,  and  part  of  whose 
duty  it  was  to  give  medicine  to  the  i)atients, 
administered  to  him  a  sleeping  draught,  which 
was  so  strong  as  to  ]>rove  fatal.  His  widow, 
more  than  six  months  after  her  husband's  death, 
but  within  twelve  months,  brought  an  action 
against  the  defendants,  alleging  negligence  on 
tiie  part  of  the  nurse.  The  defendants  claimed 
the  protection  of  the  Public  Authorities  Protec- 
tion Act,  1893. 

Held- that  the  Public  Authorities  Protection 
Act,  1893,  does  not  interfere  with  the  Fatal 
Accidents  Act,  184(5,  except  that  as  to  certain 
classes  a  different  time  limit  is  imposed  and  the 
action  should  have  been  brought  within  six 
months,  calculated  from  the  death  of  the  deceased, 
and  that  judgment  must  Vje  for  the  defendants. 
.MARKEY     /-.     T(H^WORTH       JOINT       ISOLATION 

[Hospital  Board,  [1900]  2  Q.  B.  4.-.4  ;  (>9 

!,.  .1.  Q.  P,.  73S  :    (U  J.  P.  (147;    83  L.  T.  28  ; 

IC.T.  r-.  i;.  411    -Div.  Ct. 

15.  Officer  Cinnniandinij  Voliniteer  Cor/is — 
Allriied  .\eiiliiience  on  Dutij  Accident  due  to — 
Puf'dic  Authorities  Protection  Act,  1893  (r,(5  &  57 
Vict.  c.  61).  s.  1.]— An  action  was  brought 
against  the  commanding  ofticer  of  a  volunteer 
corps  in  respect  of  a  street  accident  alleged  to 
be  due  to  his  negligence  in  selecting  liorses  and 


drivers  for  an  annnunition  waggon.  Six  months 
liad  elapsed  before  proceedings  were  instituted. 

Held  -that,  as  the  cau.se  of  action  alleged 
was  his  neglect  f»f  duty  in  his  jjublic  capacity  of 
commanding  ofticer  training  his  corps,  the  action 
was  barred  by  sect.  1  of  the  Public  Authorities 
Protection  Act,  1893. 

Wilson    r.  Mackay    and    Otheus,  [1905]  7 
[F.  1G8-Ct.  of  Sess. 

16.  llcjiair  of  Ilighican — Contract   by  Local 
!  Authority  to  Pay  if  VuMe  to  Repair — Limitation 

of  Six  Months — Public  Authorities  Protection 
Act,  1893  (50  &  57  Vict.  c.  (51), «.  1.]— A  landslip 
occurred  upon  a  highway  repairable  by  the 
defendant  council  whereby  |)art  of  the  road  fell 
on  to  the  plaintiffs'  land.      The  plaintiffs  wrote 

I  offering  to  execute  the  necessary  repairs  if 
instructed  to  do  so  by  the  couucil,  the  (juestion 

'  of  liability  to  be  dealt  with  afterwards.  The 
defendant  council  replied  asking  the  plaintiffs  to 
proceed  with  the  repairs  upon  those  terms.  The 
work  was  completed,  and  after  the  expiration  of 

\  six  months  this  action  was  brought  to  recover 
the  sum  of  £109  12,';.  Id.  for  work  done  and 
materials  supplied  for,  and  at  the  request  of,  the 
defendant  council.  The  question  arose  whether 
the  action  was  maintainable  having  regard  to 
the  jirovisions  of  sect.  1  of  the  Public  Authorities 
Protect  inn  Act,  1S93,  because  it  was  not  brought 
within  >ix  months. 

Held — that  the  road  was  not  destroyed,  but 
was  repairable  by  the  council  ;  that  the  real 
action  as  brought  on  the  contract  was  not  within 
the  Act,  which  does  not  apply  to  actions  for  the 
price  of  goods  sold  and  delivered    and  for  work 

1  and  labour  done  ;  that  a  contract  was  made  to 
the  effect  that  if  the  plaintiffs  executed  the 
repairs  and  the  defendant  was  liable  to  repair 
the  road,  then  the  council  would  pay  the  cost  of 

I  the  work  to  the  plaintiffs  ;  and  that  the  action 
was  maintainable. 

MiLFORD    Docks    Co.    r.    Mileord    Haven 

[Urban  District  Council.  [1901]  (15  J.  P. 

483— C.  A. 

And  see  title  HIGHWAYS. 

17.  Tramways  a-orhed  l>y  Local  Authority — 
Xeylif/ence — Public  Authoritiex  Protection  Act, 
1893  (50  .fc  57  Vict.  c.  61).  s.  1.]— A  local  autho- 
rity, by  virtue  of  certain  private  and  local  Acts  of 
Parliament,  obtained  the  power  to  acquire,  and 
work  certain  tramways.  A  pa.ssenger  on  one  of 
the  tramways  who  sustained  personal  injuries, 
caused  by  the  alleged  negligence  of  the  local 
authority's  servants,  commenced  an  action  to 
recover  damages  for  such  injuries  more  than  six 
montiis  after  the  injuries  were  sustained. 

Held — that  tlie  local  autiiority  were  pro- 
(ected  by  the  Public  Authorities  Protei-tion  Act, 
1893,  s.  1,  and  that  (hercfore  the  action  was 
barred  by  the  limitation  imposed  by  that  section. 

Parker  r.  London  County  Council   [1904] 

[2  K.  B.  .501  ;  73  L.  .1.  K.B.  561  ;  (i8  J.  P.  239  ; 

.52  W.  I!.  176  :  ;i(»  L.  T.  415  :  2(t  T.  L.  K.  271   : 

2  L.  (i.  P.  662  -Channcll.. J. 
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18.  Traiiiwai/«  —  Duti/  to  Camj  —  PuhUc 
AiifJwrifirs  Protection  Act,  1893  (56  &  57  Vict. 
c.  61).  s.  1. — A  local  authority,  by  virtue  of  an 
order  made  by  the  Light  Railway  Commissioners  I 
under  the  Light  Railways  Act,  1896,  and  con-  | 
firmed  by  the  Board  of  Trade,  obtained  the  i 
power  to  construct  and  work  electric  tramways,  | 
the  local  authority  being  bound  to  provide  sucli  | 
a  service  of  cars  as  might  be  reasonably  required  | 
in  the  public  interest.  A  passenger  in  one  of  j 
the  tramcars  who  sustained  personal  injuries,  ! 
caused  by  the  alleged  negligence  of  the  local  ! 
authority's  servants,  commenced  an  action  to  \ 
recover  damages  for  such  injuries  more  than  si.x 
months  after  the  injuries  were  sustained. 

Held— that  the  plaintiff's  cause  of  action  did  ' 
not  depend  upon  a  contract,  but  arose  out  of  the 
defendants'  duty  under  their  order  to  carry  him 
safely  ;  and  that,  therefore,  the  defendants  were 
protected  by  the  Public  Authorities  Protection  I 
Act,  1893,  s.  1,  and  the  action  was  barred  by  [ 
the  limitation  imposed  by  that  section.  1 

Quaere,  whether  an  ordinary  trading  company 
is  a  "  person"  within  the  protection  of  the  Act.    j 

Palmer  v.  Grand  Junction  Si/.  Co.  ((1839)  1 
i  M.  &  W.  749)  ;  and  Carpue  v.  London  and  \ 
Brighton  Rij.  Co.  ((1844)  5  Q.  B.  747)  distin-  i 
guis'aed. 

The  Ydun  ([1899]  P.  236  :  68  L.  J.  P.  101 ;  81  1 
L.  T.  10 ;  8  Asp.  M.  C.  551— C.  A.,  No.  42,  I 
infra) ;  and  Parher  v.  London  Cminty  Council  j 
([1904]  2  K.  B.  501  ;  73  L.  J.  K.  B.  56i  ;  68  J.  P.  | 
239  ;  52  W.  R.  476  ;  90  L.  T.  415  ;  20  T.  L.  R.  271  I 
— Channell,  J.,  No.  17,  supra')  followed.  i 

Lyles   t.    Southend-on-Sea    Corpokation,  1 

[1905]   2  K.  B.  1  ;    74  L.  J.  K.  B.   484  ;    69 

J.  P.  193;    92L.  T.  .586;    21   T.  L.  R.  389  ;    3 

L.  G.  R.  691— C.  A. 

19.  Trannoaya — "  Continuance  of  Injury  or 
Damage'^ — Public  Authoi-ities  Protection  Act, 
1893  (56  &  57  Vict.  c.  61),  s.  1.]— Local  authori- 
ties carrying  on  under  statutory  powers  such 
profit-earning  undertakings  as  tramways  are 
within  the  protection  of  the  Public  Authorities 
Protection  Act,  1893. 

A  mere  continuance  of  the  injurious  effects  or 
damage  caused  by  an  accident  is  not  a  "  con- 
tinuance^of  injury  or  damage  "  within  the  mean- 
ing of  sect.  1  of  that  statute. 

Spittal  r.  Glasgow  Corporation,  (1905)  6 

[F.  828— Ct.  of  Sess. 

20.  Trustees  of  Loan  Society — Public  Authori- 
ties Protection  Act,  1893  (56  &  57  Vict.  c.  61.]  — 
The  Public  Authorities  Protection  Act,  1893,  only 
applies  to  Acts  done  and  to  neglects  and  defaults 
in  the  execution,  or  intended  execution,  of  an 
Act  of  Parliament,  or  of  a  public  duty  or 
authority.  It  has  no  application  in  the  case  of 
trustees  of  a  loan  fund  society  sued  for  breach 
and  neglect  of  their  duties  as  such  trustees, 

O'Brien  r.  Mitchelstown  Loan  Fund.  [1903] 
[1  Ir.  R.  282— C.  A. 


21.  Action  for  a  Declaration— Public  Authori- 
ties ProtrctioH  Act,  1893  (56  &  57  Vict.  c.  61),  s.  1.] 
— Tlie  plaiutitfs,being  about  to  erect  certain  build- 
ings upon  land  belonging  to  them  within  the  de- 
fendants' district,  were  served  by  the  defendants 
with  notice  that  if  they  did  so  legal  proceedings 
would  be  taken  against  them  for  infringing  the 
provisions  of  the  Public  Health  (Buildings  in 
Streets)  Act,  1888.  The  plaintiffs  thereupon 
brought  an  action  against  the  defendants  for  a 
declaration  that  they  were  entitled  to  erect  the 
contemplated  buildings  without  the  consent  of 
the  defendants.  The  action  was  dismissed  with 
costs. 

Held — that  it  was  an  action  within  sect.  1  of 
the  Public  Authorities  Protection  Act,  1893,  and 
consequently  that  the  defendants  were  entitled 
to  their  costs  as  between  solicitor  and  client. 
Grand  Junction  Waterworks  Co.  *•.  Hamp- 

[TON  Urban  District  Council,  (1899)  63 
J.  P.  503  ;  15  T.  L.  R.  412— Stirling,  J. 

23.  Action  for  Negligence  —  Corj)oration  — 
Statutory  Potvers — Electric  Lighting  Provisional 
Order — '"'Public  Duty  or  Authority  " — Negligence 
■ — Action — Judgment  for  Corporation — Costs  as 
between  Solicitor  and  Client — Apj>eal — Party 
and  Party  Costs — Public  Authorities  Protection 
Act,  1893  (56  &  57  Vict.  c.  61),  .s.  1  (b).]— The 
defendants,  in  lighting  or  providing  for  the  light- 
ing of  the  streets  of  Bradford,  acquired  some  land 
which  adjoined  a  stream,  and  upon  that  they 
proceeded  to  erect  certain  sluices,  the  object  of 
which  was  to  divert  the  stream  so  as  to  supply 
motive  power  for  the  driving  of  the  electric 
machinery  placed  in  the  works  which  they  erected 
on  the  adjoining  land.  In  1890  a  heavy  thunder- 
storm burst  over  the  Bradford  Valley,  filling  the 
Bradford  Beck  and  causing  a  flood,  which  the 
I  plaintiffs  alleged,  by  reason  of  the  obstruction 
of  the  sluices  and  the  consequent  heading  back 
of  the  water,  forced  up  the  covering  of  the  stream 
;  on  to  the  plaintiffs'  premises,  causing  damage  to 
I  large  quantities  of  goods  and  machinery  belong- 
ing to  the  plaintiffs,  for  which  they  sued  the 
corporation,  and  on  the  trial  of  which  judgment 
was  given  in  favour  of  the  corporation,  with 
costs  as  between  party  and  party. 

Held — that    the   defendants  in  lighting    or 
providing  for  the  lighting  of  the  streets  of  Brad- 
ford under  the  powers  conferred  upon  them  by 
their  provisional  order,  were  acting  in  execution 
of  a   •'  public   duty  or   authority "    within    the 
meaning  of  sect.  1  (b)  of  the  Public  Authorities 
Protection  Act,  1893  ;  that  the  judgment  obtained 
by  the  Bradford  Corporation  carried  costs,  to  be 
taxed  as  between  solicitor  and  client  ;  and  that 
the   appeal   would   be   allowed,    with    costs    as 
between  party  and  iiarty. 
Jeremiah  Ambler  &;  Sons,  Ld.  v.  Bradford 
[Corporation,  [1902]  2  Ch.6S5  ;  71L.J.Ch. 
744  ;  66  J.  P.  708  ;  87  L.  T.  217  ;  18  T.  L.  R. 
758— C.  A. 

24.  Appeals — Public  Authorities  Protection 
Act,  1893  (56  &  57  Vict.  c.  61),  s.  1.]— Sect.  1  of 
the  Public  Authorities  Protection  Act,  1893,  gives 
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Public  Authorities  Protection  Act — Continued. 
a  riglit,  to  solicitor  and  client  costs  in  actions 
for  injunctions,  as  well  as  in  actions  for 
damages;  but  it  does  not  ajipl)'  to  interlocutory 
appeals. 

Decision  of  C.  A.  ([1899]  1  Ch.  1  ;  G7  L.  J.Ch. 
Gl  1  ;  47  W.  R.  29.j ;  7'J  L.  T.  231  ;  14  T.  L.  R.  566, 
atBrmed. 

FlELDEN  V.  MORLEY  CORPORATION,  [  1900]  A.  C. 
[133  ;  69  L.  J.  Ch.  314  ;  64  J.  P.  484  ;  48  W.  R. 
545  ;  82  L.  T.  29  ;  16  T.  L.  K.  219— H.  L.  (E.). 

25.  Ahat'tivj  Xiiimnce  on  //i!//iirii!/.]~\\'\wm 
a  ilislrict  council  abate  an  encroachment  upon 
a  main  road  vested  in  the  county  council,  and 
successfully  defend  an  action  brought  against 
them  for  so  doing,  they  are  entitled  to  costs  as 
between  solicitor  and  client. 

Harvey  v.  Truro  Rural  District  Council, 
[(1904)  68  J.  P.  51  -Joyce,  J. 

26.  Alteration  of  Areas  —  Adjustment  of 
Property  and  Liahllitiex — Poiver  to  Conijn-omise 
—Local'  Gorernment  Act,  1888  (51  &  52  Vict.  c. 
41),  s.  62— Costs— Pu Mi e  Authorities  Protection 
Act,  1893  (56  &  57  Vict,  c.  61).]— In  1900  a 
district  which  had  previously  formed  part  of  a 
rural  district  was  constituted  a  separate  urban 
district.  After  considerable  negotiations  between 
the  councils  of  the  rural  and  urban  districts  as 
to  the  adjustment  of  the  property,  income,  debts, 
liabilities  and  expenses  affected  by  the  separa- 
tion, under  sect.  62  of  the  Local  Government 
Act,  1888,  an  agreement  was  come  to  whereby  a 
considerable  sum  was  to  be  paid  by  the  urban 
council  to  the  rural  council  in  settlement  of 
(among  other  claims)  an  estimated  annual  loss 
in  income  owing  to  the  transfer  of  rateable 
area  from  the  rural  district  to  the  urban 
district. 

The  urban  council  now  brought  au  action 
against  the  rural  council  in  which  they  alleged 
that  the  agi-eement  was  ultra  vires  and  not 
binding  upon  them,  as,  according  to  a  recent 
decision  of  the  House  of  Lords  (^see  supra'),  the 
rural  council  was  not  entitled  to  any  payment 
as  compensation  for  loss  of  area. 

Held — that  the  agreement  having  been  made 
hona  fde  between  the  councils  in  settlement  of 
their  respective  claims,  the  fact  that  one  of  the 
claims  put  forward  bonCi  Jide  by  one  of  the 
parties  was  not  well  founded  in  law  was  \w 
ground  for  setting  aside  the  compromise,  and 
that  the  action  failed. 

Held,  also,  that  the  defendants  were  not 
entitled  to  costs  as  between  solicitor  and  client, 
mider  the  Public  Authorities  Protection  AvX, 
1S!»3,  the  action  not  being  brought  by  the 
plaintiffs  for  any  act  done  by  tlic  defendants. 
HOLSWORTHY     URBAN     DISTRICT     COUNCIL     r. 

[HOLSWORTHY     RUHAL     DISTRICT   COUNCIL, 

[1907]  2  Ch.  62  ;  76  L.  J.  Ch.  389  ;    91   J.  P. 

330  ;    23  T.  L.   R.    452  ;    5    L.    G.    R.    791  — 
Warri  111,4(111,  J. 


27.    Consent    Order  —  Dismiss;, a/   Action   iritli 
Costs — Judgment — Puh/ic  Authorities  Protection 


Act,  1893  (.56  &  57  Vict.  e.  61),  s.  1  (b).]— An 
action  for  trespass  and  an  injunction  was 
brought  against  a  county  council.  Before  trial 
a  consent  order  was  made  that  the  action  be 
disnussed  and  that  the  plaintiff  do  pay  to  the 
defendants  their  costs  of  the  action  to  be  taxed. 

Held— that  such  consent  order  was  a  final 

''judgment,"  and  sect.   1    (b)    of    the    Public 

Authorities  Protection  Act,  1893,  which  makes 

it  imperative  that  the  costs  should  be  taxed  as 

Ijetween  solicitor  and  client,  a})plicd.  Sect.  1  (b) 

does  not  apply  to  the  costs  of  an  appeal. 

Shaw  r.  Hertfordshire  County  Council, 

[1899]  2  Q.  H.  282  ;    68  L.  .J.  Q.   P..   S57  ;    63 

J.  P.  659  ;    81    L.   T.  208  ;    15  T.    L.   R.   462 

—('.A. 

28.   Construction  of    Cotitract  —  Act  done  in 
Pursuance  of  an  Act  of  Parliament  or  of  Public 
Duty   or    Authority — Public    Authorities   Pro- 
tection Act,  1893  (56  &  57  Vict.  c.  61),  s.  1.]  — 
By  an   agi-eement   a   public    authority  had,  in 
pursuance  of  statutory  authority,  given  to  the 
plaintiffs  certain  powers,  reserving  to  itself  the 
right,  by  duly  giving  notice,  to  determine  those 
powers.     The  public  authority  gave  notice  to  the 
plaintiffs  to  determine  the  powers.     In  an  action 
by   the  plaintiffs  against  the  public  authority, 
seeking  declarations   that   the    notice  to  deter- 
mine had  not   been    duly    given,  and  that,  by 
reason  of  the  subsequent  passing  of  an  Act  of 
Parliament,  the  public    authority   had    become 
incapacitated  fiom  determining  the  powers,  the 
plaintiffs  were  unsuccessful. 
i      Held— that    the    act    done   by    the    public 
j  authority  which  gave  rise  to  the  action  was  not 
I  done  in  pursuance  of  an  Act  of  Parliament  or  of 
any   public  duty    or    authority,    and  that    the 
plaintiffs  were  li'aV>le  to  pay  to  the  public  autho- 
I  rity  costs  taxed  as  between  party  and  party  only, 
and  not  as  between  solicitor  and  client. 
National  Telephone  Co.,  Ld.  v.  Corpora- 
[tion  of  Kingston-upon-Hull,  (1903)  68 
J.  P.  62  ;    1   L.  G.  R.  777  ;    52  W.  R.  26— 
Bucklev,  J. 


29.  Discretion  of  Judi/e  to  deprive  Successful 
Authority  of  Costs— Public  Anthorities  Protec- 
tion Act,  1893  (56  &  57  Vict.  c.  61).  .*.  1  (b).1— 
i  The  above  section  takes  away  the  judge's  dis- 
cretion to  deprive  a  successfvd  authority  of  their 
!  costs,  and  compels  him  to  give  them  costs  to  be 
'  taxed  as  between  solicitor  and  client. 
Cree  r.  St.  Pancras  Vestry,  [1899]  1  Q.  B. 
[693 ;    68  L.  J.  Q.    B.  389  ;    80  L.  T.  388— 
Bruce,  J. 

[This  decision  wa>  dissented  from  by  C.  A. 
j  in  Bostock  v.  llamsey  Urban  District  Council, 
'  infra,  and  may  Ixi  regardeil  as  overruled.] 

i  30.  Discretion  of  Jndye  to  deprive  Successful 
'  Authoriti/  of  Costs  — "'(,'ood  Cause" —  Public 
Authorit'ies' Protection  Act,  1893  (56  i:  57  Vict. 
c.  61),  s.  1  i\))—Ord.  65,  /•.  1.]— Tlic  power 
given  by  Ord.  ()5,  r.  1,  to  the  judge  at  the  trial  of 
an  actiim  to  ileprive  a  successful  party  of/>osts  is 
licit' taken    away  or  affected  by  sect.    1  (b)  of 
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Public  Authorities  Protection  Aci— Cunt imed. 
the  Public  Authorities  Protection  Act,  1893  ; 
and,  therefoie,  if  in  an  action  brought  against 
a  public  authority  for  anj'  act  done  in  pursuance 
of  any  Act  of  Parliament  or  of  any  public  duty 
or  authority,  judgment  is  obtained  by  the  defen- 
dants after  a  trial  with  a  juiy,  the  judge  has,  for 
good  cause,  a  discretion  to  deprive  the  successful 
defendants  of  costs  :  and  in  determining  what  is 
good  cause,  the  judge  may  take  into  consideration 
the  antecedent  conduct  of  the  party  which  led 
to  the  litigation. 

Creev.  St.  Pancras  Vestn/  ([1899]  1  Q.  B. 
693  ;  68  L.  J.  Q.  B.  389  ;  80  L.  T.  388,  svpra— 
Bruce.  J.)  not  followed. 

Judgment  of  Lord  Russell  of   Killowen,  L.C.J.  ' 
([1900]  1  Q.  B.  357  ;    69  L.    J.   Q.  B.   108  ;    64 
J.  P.   150  ;    48  W.   R.   254  ;    81    L.    T.   756  :    16 
T.  L.  R.  96)  affirmed. 

BosTOCK  r.  Ramsey  Urban  District  Council. 
[1900]  2  Q.  B.  616  :    69  L.  J.  Q.  B.  945  ;  64  \ 
J.   P.  660  :    83  L.  T.  358  :    16  T.   L.   R.  520 
— C.  A. 

31.  Discretion  uf  Judge— Judicahu-e  Act,  1873  | 
(36  &  37  Vict.  c.  66),  .v.  \9—0rd.  65,  r.  I— Public  \ 
Authorities  Protection  Act,  1893  (56  &  57  Vict,  i 
c.  61).  .«.  1  (b).]— An  action  was  brought  with  ' 
respect  to  four  rights  of  way.     A  public  authority 
was  one  of  the  defendants,  and  succeeded  in  estab- 
lishing the  existence  of  threj  rights  of  way.  but 
failed  as  to  the  most  important.     The  judge  who 
tried   the   action    held   that   the   plaintiffs   had 
substantially   succeeded    and    that    the    public 
authority   was   not    entitled   nnder  the    Public 
Authorities  Protection  Act,  1893,  s.  1  (!>),  to  the 
whole  costs  of  the  action,  except  so  far  as  they 
had  been  increased  by  the  claim  in  respect  of 
wliich  they  had  succeeded  ;  but  that  the  plain- 
tiffs were  entitled  to  the  costs  except  so  far  as 
they  were  increased  by  the  issues  on  which  they 
failed. 

Held — that  under  the  circumstances  the 
C.  A.  ought  not  to  interfere  with  the  discretion 
exercised  by  the  judge. 

Decision  of  Eady.  J.  (69  J.  P.  54  :  3  L.  G.  R. 
72)  affirmed. 

Leckhampton  Quarries  Co..  Ld.  r.  Bal- 
[LINGER  AND  OTHERS,  (1905)  69  J.  P.  377  ; 
93  L.  T.  93  :  21  T.  L.  R.  632  ;  3  L.  G.  R.  940— 

C.  A. 

32.  Discretion  of  Coart— Public  Authorities 
Protection  Act,  1893  (5(5  &  57  Vict.  c.  61), 
.V.  1  (b).] 

Semble,  the  Public  Authorities  Protection  Act, 
1893,  does  not,  in  cases  where  it  applies,  take 
away  the  Court's  discretion  to  refuse  costs 
altogether  or  to  modify  them  ;  it  merely  provides 
that  costs,  if  given,  are  to  be  taxed  on'  a  certain 
scale. 

AiRD  r.  TaRBERT    SCHOOL   BOARD.  (1907)  S.  C. 

[305— Ct.  of  Sess. 

33.  Dismissal  of  Action — Form  of  Judgment — 
T(i.rnt>on~Pnhlic    Avthorities    Protection  Act, 


1893  (56  &  57  Vict.f.  61),  .9. 1  (b).]— The  London 
County  Council,  having  substantially  succeeded 
in  an  action  falling  within  the  PuWic  Authorities 
Protection  Act,  1893,  the  judgment  as  drawn 
merely  directed  the  plaintiff  to  pay  the  defen- 
dants' costs  without  saying  how  thej'  were  to  be 
taxed. 

Held — that  the  taxing  Master  was  right  in 
giving  the  defendant  council  costs  as  between 
solicitor  and  client,  the  mere  omission  of  an 
express  direction  to  that  effect  in  the  judgment 
not  depriving  them  <jf  their  right  to  such  costs 
under  the  statute. 

North    Metropolitan    Tramways    Co.    r. 

[London  County  Council,  [1898]  2  Ch.  145  : 

62  J.  P.  488  ;  67  L.  J.  Ch.  449  ;  78  L.  T.  711  : 

14  T.  L.  R.  414  :  46  W.  R.  554— Romer.  J. 

34.  llitrhoiir  Autlioritij — Shijxiicner's  Action 
in  resjicct  of  Fire  on  St  oil  h — Sfiiith  nut  Con- 
structed in  cract  Conforniitg  icith  Stiitute — Costs 
of  successfully  defend  in'rj  Actiou  — •  Public 
Authorities  Protection  Act',  1893  (56  &  57  Vict. 
('.  61),  .s\  1.] — A  shipowner  brought  an  unsuc- 
cessful action  against  the  Tyne  Improvement 
Commissioners  in  respect  of  damage  done  by  a 
fire  on  one  of  their  staiths. 

Held — that  the  defendants  were  entitled  to 
solicitor  and  client  costs  :  they  erected  and 
worked  the  staith  in  "intended  execution"  of 
statutory  powers  :  and  if  in  constructing  it  they 
had  deviated  a  little  from  such  povveis,  adjoin- 
ing owners  were  the  only  people  entitled  to 
complain,  and  the  plaintiff  could  not  rely  on 
that  fact. 

The  Johannesburg,  [1907]  P.  65  :  76L.  J.  P. 
[67  ;  96  L.  T.  464— Barnes,  P. 

35.  Infringement  uf  Patent  —  Solicitor  arid 
Client  Costs — Public  Authorities  Protection  Act, 
1893  (56  &  57  Vict.  c.  61),  s.  1  (b).]— A  municipal 
corporation,  acting  under  a  pi-ovisional  order, 
hired  electricity  meters  from  third  persons.  The 
plaintiffs  brought  an  action  against  the  corpora- 
tion for  infringement  of  their  patent  for  electri- 
city meters.  Judgment  having  been  given  in 
favour  of  the  corporation  : — 

Held — that  the  corporation  were  entitled 
under  sect.  1  (b),  of  the  Public  Authorities  Pro- 
tection Act,  1893,  to  costs  as  between  solicitor 
and  client. 

[  Chamberlain  and  Hookham,  Ld.  r.  Brad- 
!  [ford  Corporation,  (1901)  64  J.  P.  806  ;  83 
I  L.  T.  518  ;  17  T.  L.  R.  62  ;  17  R.  P.  C.  462— 
'  Kekewich,  J. 

J  36.  Injunction— Action- -Dismissal  of  Action^ 
j  Costs   us    betrceen    Solicitor   and    Client — Public 

Authorities  Protection  Act,  1893  (56  &  57  Vict. 
\  c.  61),  s.  1.] — An  action  against  a  corporation 
I  for  an  injunction  restraining  the  defendants  from 
I  using  certain  buildings  as  a  smallpox  hospital 
j  being  dismissed,  the  defendants  were  held  to  be 

entitled  under  sect.  1  of  the  Public  Authorities 

Protection  Act,  1893,  to  costs  as  between  solicitor 

and  client. 
I      The  word  "action  "  as  used  in  the  Act  refers 
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Public  Authorities  Protection  Act— Continued. 
to  every  action,  and  not  to  an  action  for  flamages, 
or  substantially  for  damages  only. 

Harrop  v.  Osett  Corporation,  [1898]  1  Ch. 

[525  ;    62  J.    P.  207  :    67  L.  J.  Ch.  347  :    78 

L.  T.  387  ;  14  T.  L.  R.   308  ;  46  W.  R.  391— 

Ronier.  J 


37.  Injunction — Dismissal  of  Action — "  Act 
(lone  in  pursuance  of  any  Act  of  Parliament  or  of 
am/Public  Duty"— Costs  as  hetiveen  Solicitor  and 
Client— Public  Authorities  Protection  Act,  1893 
(56  «k  57  Vict.  c.  67),  *.  1.] — T.  brought  an  action 
against  the  C.  Urban  District  Council  for  an 
injunction  to  restrain  them  fi'om  using  land  as  a 
cemetery  except  beyond  a  radius  of  100  yards 
fi'om  his  dwelling-house,  relying  on  the  prohibi- 
tion to  that  effect  contained  in  sect.  9  of  the 
Burial  Act,  1855  (18  &  19  Vict.  c.  128).  It  was 
proved  at  the  trial  that  T.  was  in  fact  merely  a 
nominee  of  one  G.  for  the  purposes  of  this  action, 
who  had  already  sold  the  fee  simple  in  the  land 
to  the  defendant  council  for  the  purposes  of  a 
cemetery. 

Held — that,  on  the  principle  that  a  grantor 
cannot  derogate  fi-om  his  own  gi-ant,  the  action 
failed,  and  must  be  dismissed ;  and  that  the 
action  being  brought  against  the  defendant 
council  for  an  "  act  done  in  pursuance  of  public 
duty,"  the  Public  Authorities  Protection  Act, 
1893,  applied,  and  costs  must  be  taxed  as 
between  solicitor  and  client. 

Toms  r.  Clacton  Urban  District  Council, 

[(1898)    62   J.    P.    505  ;    78   L.    T.  712  ;    14 

T.  L.  R.  474  :    46  W.  R.  629— Romer,  J. 


39.  Obstruction  of  Public  Rigid  of  Way- 
Action  of  Trespass — "  Act  done  in  Pursuance,  or 
Krecutiun,  or  Intended  Mvecution,  of  Public  Duty 
or  Authority  " — Solicitor  and  Client  Costs — Public 
Authorities  Protection  Act,  1893  (56  &  57  Vict.  c. 
61), s.  1  (h)—LocalGovernnient  Act,  1894  (56  &  57 
Vict.  G.  73),  s.  26.] — A  public  right  of  way 
having  been  obstructed  by  the  owner  of  the 
land  through  which  it  ran,  the  county  council 
l)assed  a  resolution,  under  sect.  26  of  the  Local 
Government  Act,  1894,  that  the  powers  and 
duties  of  the  district  council,  who  had  failed  to 
take  proceedings  to  protect  the  right  of  way, 
should  be  transferred  to  them.  The  county 
council  then,  under  an  arrangement  with  the 
owner  of  the  land,  directed  the  defendants,  two 
of  their  officials,  to  drive  along  the  way  so  as  to 
enable  the  question  of  the  public  right  to  be 
raised.  The  landowners  brought  an  action  of 
trespass  against  the  defendants,  in  which  the 
latter  obtained  judgment. 

Held — that  the  defendants  in  committing  the 
alleged  trespass  by  the  direction  of  the  county 
council  were  acting  in  pursuance,  or  execution, 
or  intended  execution,  of  the  public  duty  or 
authority,  of  protecting  public  rights  of  way, 
im])o-((l  upon  the  local  authority  by  sect.  26  of 
the  Local  (iovernment  Act,  1894, and  were  there- 
lore  entitled  to  their  costs,  as  between   solicitor 


and  client,  under  sect.  1  of  the  Public  Authorities 
Protection  Act,  1893. 

Decision  of  Bruce,  J.  (16  T.  L.  R.  130)  affirmed. 
Greenwell  v.  Howell,  [190o]  1  Q.  B.  535; 

[69  L.  J.  Q.  B.  461  ;  48  W.  R.  307  ;  82  L.  T. 
183  ;  16  T.  L.  R.  235— C.  A. 

40.  Payment  into  Court  —  Discontinuance  — 
Ptiblic  Authorities  Protection  Act,  1898  (56  k  57 
Vict.  c.  61),  s.  1  (c).] — The  provisions  of  the 
Public  Authorities  Protection  Act,  1893,  s.  1  (c), 
as  to  the  payment  of  solicitor  and  client  costs  by 
the  defendant,  do  not  apply  when  an  action  has 
been  discontinued. 

Smith    v.     Northleach    Rural     District 

[Council,  (1901)  50  W.  R.  104  ;  85  L.T.449  ; 

18  T.   L.  R.  30  ;  [1902]   1   Ch.  197  ;  71  L.  J. 

Ch.  8  ;  66  J.  P.  88— Farwell,  J. 

41.  Quo  warranto.] — The  Public  Authorities 
Protection  Act,  1893,  does  not  apply  for  the 
purpose  of  costs  to  proceedings  for  a  rule  for  a 
writ  of  quo  loarranto. 

R.  V.  Carter,  (1904)  68  J.  P.  466— Div.  Ct. 
(c)  Limitation  of  Actions. 

See  also  title  Limitation  op  Actions. 

42.  Act  done pursiiant  to  Statute — Six  Months' 
Limitation  of  Action — Public  Authorities  Pro- 
tection Act,  1893  (56  &  57  Vict.  c.  61),  s.  1.]  — 
Sect.  4  of  the  Ribble  Navigation  and  Preston 
Dock  Act,  1883,  incorporates  the  Harbour,  Docks 
and  Piers  Clauses  Act,  1847  ;  the  corporation  of 
Preston,  therefore,  has  authority  over  the  port 
and  harbour  of  Preston  down  to  the  sea,  and 
has  power  to  take  tolls.     2'he  Tdun  arrived  off 

i  the  entrance  to  the  Ribble,  and  was  taken  in  tow 
j  by  a  steam  tug  of  the  corporation  to  be  taken  up 
the  river  to  the  docks,  and  whilst  so  proceeding 
i  took  the  ground  in  the  channel  and  suffered 
i  damage. 

Held — that  the  corporation  was  acting  in 
pursuance  of  its  public  duties,  and  that  the 
action  for  (laiiKiLifs  by  the  owners  of  The  Ydun 
I  not  havinu  l>eeii  lummht  within  six  months  next 
after  the  main  r  complained  of  was  a  good 
j  defence,  and  they  were  entitled  to  the  protection 
of  sect.  1  of  the  Public  Authorities  Protection  Act, 
1893,  which  has  a  retrospective  effect. 

Decision  of  Jeune,  P.  affirmed. 
The  Ydun,  [1899]  P.  236;  68  L.  J.  P.  lol  :  si 
[L.    T.   10;  15  T.  L.   R.  361  :    8  Asp.  M.   0. 
551— C.  A. 

43.  Continuance  of  Injury  or  Damaqe — Public 
Authorities  Protection  Act,  1893  (56  \-  57  Vict. 
c.  ()1),  s.  1.] — The  plaintiff  was  injured  by  the 
misfeasance  of  the  defendants,  their  servants  or 
agents,  committed  whilst  they  were  engaged  in 
the  execution  of  work  under  statutory  powers. 
Tlie  plaintiff  bmught  an  action  against  the 
defendants  whilst  still  suffering  from  the  injuries 

j  caused  by  the  defendants'  misfeasance.  Her 
injuries  were  received  on  June  17th,  1901,  and 
the  act  of  the  defendants  complained  of    was 

I  committed   some  days  before  that  date.      The 
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Public  Authorities  Protection  Act — Continued. 
writ  in  the  action  was  issued  on  October  8th, 
1902. 

Held— that  by  reason  of  sect.  1  of  the  Public 
Authorities  Protection  Act,  1893  (56  &  57  Vict, 
c.  61),  the  plaintiff's  action  would  not  lie.  The 
words  in  the  section,  "  in  case  of  a  continuance 
of  injury  or  damage  "  refer  only  to  those  cases 
where  there  is  a  continuance  of  the  act  which 
causes  damage. 

^farheif  v.  Tohoorth,  Si'c.  Board  ([1902]  2 
Q.  B.  454  ;  69  L.  J.  Q.  B.  738  ;  64  J.  P.  647  ;  83 
L.  T.  28 — Div.  Ct.,  No.  14,  supra)  considered. 

Decision  of  Channel!,  J.  ((1903)  67  J.  P.  109) 
affirmed. 

Carey  r.  Borough  of  Bermondsey.  (1903)  20 
[T.  L.  R.  2  ;  67  J.  P.  447— G.  A. 

44.  High  Bailiff  of  County  Court — Kon-sertice 
of  Judgment  Summons — ^^  Act,  Default  or  Neglect " 
—Public  Authorities  Protection  Act,  1893  (56  & 
57  Vict.  f.  61),  s.  1  (a).] — In  an  action  against 
the  high  bailiff  of  a  county  court  by  a  plaintiff 
who  has  been  arrested  under  a  committal  order  ^ 
founded  on  a  judgment  summons  never  served 
upon  him,  the  six  months  period  of  limitation 
runs  not  from  the  date  of  arrest,  but  from  the 
date  wlien  the  bailiff  wrongly  informed  the  ' 
Court  that  he  had  duly  served  the  summons. 
TURLEY  v.  Daav,  (1906)  94  L.  T.  216  ;  22  T.  L.  E.  t 

[231— Bray,  J.  i 

45.  Higlnoaij  Authority — Pulling  down  Fence  \ 
—  Claim  to  Land — Public  Authorities  Protection  ' 
Act,  1893  (56  &  57  Vict.  c.  61),  s.  1.]— A  plaintiff 
alleged   that   a   highway  authority   had   pulled  i 
down  a  fence  erected  by  him  round  a  roadside 
waste,  and  claimed  such  waste.     He  asked  for  a 
declaration  and  an  injunction  against  trespassing. 

Held— that  the  action  was  barred  at  the 
expiration  of  six  months  from  the  pulling  down 
of  the  fence. 

OfFIN  r.  ROCHFORD  RURAL  DISTRICT  COUNCIL, 

[1906]  1  Ch.  342 ;  70  J.  P.  97  ;  54  W.  R.  244 

— Warrington,  J, 

46.  3Iagistrat(',  Action  against  —  Wrongful 
Distress  ^;?^r,??<a?ii  to  Conviction  subsequently 
Quashed — Action  brought  more  than  Six  Months 
from  Conviction — Less  than  Six  Months  from 
Distress — Public  AutJiorities  Protection  Act, 
1893  (56  &  57  Vict.  c.  61),  s.  1  (a).]— Where  an 
action  is  brought  against  a  magistrate  for  illegal 
distress,  levied  pursuant  to  a  conviction  which 
has  been  quashed  by  the  High  Court,  "  the  act" 
"complained  of"  in  the  terms  of  sect.  1  (a)  of 
the  Public  Authorities  Protection  Act  is  the  levy 
of  the  distress,  and  not  the  conviction  or  order 
pursuant  to  which  the  distress  warrant  is  issued. 
Such  an  action  therefore  commenced  more  than 
six  months  after  the  wrongful  conviction,  but 
within  six  months  of  the  levy  of  the  distress, 
pursuant  to  the  conviction,  is  not  barred  by  the 
statute. 
POLLEY  f.  FORDHAM  (1),  [1904]   2  K.  B.  345; 

[73  L.  J.  K.  B.  687  ;  68  J.  P.  321  ;  53  W.  R. 

48  ;  90  L.  T.  755  ;  20  T.  L.  E.  435  ;  53  W.  R. 

188— Div.  Ct. 


47.  Negligence — Action  by  Personal  Represen- 
tative of  Man  Killed — Fatal  Accident  J.cf,  1846 
(9  &  10  Vict.  c.  93)  —  Public  Authorities 
Protection  Act,  1893  (56  &  57  Vict.  c.  61), 
s.  1,  sub-s.  (a).]^The  plaintiff's  husband 
met  with  an  accident  owing  to  the  negli- 
gence of  the  defendants,  who  were  a  public 
j  authority,  in  the  execution  of  a  public  duty. 
In  consequence  of  the  injury  then  received 
!  he  died  two  years  afterwards  without  having 
brought  an  action  against  the  defendants. 
Within  six  months  after  his  death  the  plaintiff, 
as  his  personal  representative,  brought  an  action 
against  the  defendants  to  recover  damages  for 
his  death  under  the  Fatal  Accidents  Act,  1846. 

Held — that,  as  at  the  time  when  the  action 
was  brought,  an  action  by  the  plaintiff's  hus- 
band if  he  had  lived,  would  have  been  barred  by 
sect.  1,  sub-sect,  (a),  of  the  Public  Authorities 
Protection  Act,  1893,  the  plaintiff  could  not 
maintain  the  action,  she  having  no  greater 
rights  than  he  v.-ould  have  had. 
Williams  r.  Mersey  Docks  and  Harbour 

[Board,  [1905]  1   K.  B.  804  ;  74  L.  J.  K.  B. 

481  ;  69  J.  P.  196  ;  53  W.  R.  488  ;  92  L.  T. 
44  ;  21  T.  L.  R.  397  ;  3  L.  G.  R.  529— C.  A. 

48.  School  Board — Limitation  of  Time  for 
bringing  Action  of  Libel  against  Board — Public 
Authorities  Protection  Act,  1893  (56  &  57  Vict. 
c.  61).] — An  action  for  libel  by  a  schoolmaster 
against  a  school  board  in  whose  employment  he 
had  been,  in  respect  of  statements  contained  in 
a  resolution  of  the  board  stating  the  reasons  for 
the  master's  dismissal : — 

Held — to  come  within  the  Public  Authorities 
Act,  1893,  which  required  the  action  to  be 
brought  within  six  months,  as  the  Act  was 
clearly  intended  to  protect  bodies  who  had  rates 
to  make  from  stale  claims  being  brought  against 
them. 

Reid  v.  Blisland  School  Board,  (1901)   17 
[T.  L.  R.  626— Wills,  J.  Bodmin  Assizes. 

II.  ACTS   OP    STATE. 

49.  Act  of  State — Annexation  of  Native  State 
— Property  of  Jnfant  Ruler — Private  Property 
— State  Property — Confscation  and  Guardian- 
ship by  Gorernment — Jui'isdiction  of  Court  of 
Law.'] — In  1846  the  Crown  (then  represented  by 
the  East  India  Co.)  annexed  a  native  State 
in  India  and  confiscated  the  State  property, 
granting  a  life  pension  to  the  infant  Maharajah. 
It  also  took  possession  of  his  private  property, 
and  assumed  the  guardianship  of  his  person 
during  his  infancy. 

An  action  was  now  brought  by  persons  claim- 
ing under  him  for  arrears  of  the  pension,  and  an 
account  of  the  private  property. 

Held — that  the  acts  done  were  done  as  "  acts 
of  State,"  and  that  no  action  would  lie  in  respect 
of  them. 

Per  Moulton,  L.J.,  dissenting  on  this  point, 
an  action  would  lie  in  respect  of  the  private 
property. 

The  nature  and   effect  of   "  acts  of    State  " 
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Acts  of  StSite^Conthmed. 

Secretary  of  State  v.  Kamachee  Boye  SaJtabu 
(  (1859)  7  Moo.  Ind.  App.  476  ;  13  Moo.  P.  C.  C. 
22)  followed. 
Salaman  r.  Secretary  of  State  for  India 

[IX  Council,  [1906]  1  K.  B.  613;  75  L.J. 
K.  B.  418  ;  94  L.  T.  858— C.  A. 

III.  PUBLIC   OFFICERS. 

See  Nos.  5,  10,  .mpra. 

See  aha  BARRISTERS  ;  CORONERS  ;  Edu- 
cation ;  Food  and  Drugs  ;  Income 
Tax  ;  Local  Government  ;  Magis- 
trates ;  Metropolis  ;  Poor  Law 
llAILWAYS,  66. 

50.  ('()mj)r)isati(m  to  Officers  —  SoUcitor  — 
W'hcflier  "  Officer" — Bristol  Corporation  Act, 
\'M)i  (4  Edw.  7,  ('.  ccxxiii.),  ss.  18,  53,  Zl— Local 
(hn-ernment  Act,  1888  (51  &  52  Vict.  c.  41), 
ss.  100,  120.] — A  solicitor  acted  for  many  years 
for  the  guardians  of  a  union  and  for  a  district 
council.  He  was  appointed  by  resolution  to  act 
as  solicitor  in  each  matter  as  it  arose,  and  was 
paid  costs  and  charges  upon  the  usual  scale  for 
the  work  actually  done  by  him.  He  was  never 
formally  appointed  solicitor  to  the  guardians  or 
district  council,  but  he  was  retained  on  every 
occasion  when  the  services  of  a  solicitor  were 
required. 

By  a  local  Act,  which  abolished  the  union  and 
dissolved  the  district  council,  it  was  provided 
that  any  ofhcer  who  suffered  direct  pecuniary 
loss  by  virtue  of  the  Act  should  be  deemed  to  be 
an  officer  entitled  to  compensation  within  the 
meaning  of  sect.  120  of  the  Local  Government 
Act,  1888. 

Held — that  the  solicitor  was  not  an  "officer  " 
within  the  definition  contained  in  sect.  100  of 
the  Local  Government  Act,  1888,  and  was  there- 
fore not  entitled  to  compensation  under  sect.  120 
of  that  Act. 
In  re  Carpenter  and  Bristol  Corporation, 

[1907]  2   K.  B.  617  ;  76  L.  J.  K.  B.  1145  ;  97 

L.  T.  461  :   71   J.  P.  417  ;  23  T.  L.  R.  654  ;  5 
L.  G.  R.  977— C.  A. 

51.  Ireland — Poor  Rate  Collector — Transfer  to 
County  Council — Increase  of  Duties — Remunera- 
tion— Schenic^Local  Gorernmcnt  {Ireland^  Act, 
1898  (61  &  62  Vict,  r.37),  s.  115.]— Sect.  115  (18) 
of  the  Local  Government  Act  (Ireland)  does  not 
api)ly  to  poor  rate  collectors  transfeiTed  to  the 
county  council,  at  any  rate  not  so  far  as  the 
fixing  of  their  salary  is  concerned.  Such  matters 
arc  dealt  with  by  the  scheme  contemplated  l)y 
sect.  115  (11),  and  are  therefore  excluded  from 
sect.  115  (IS)  by  its  opening  words,  "subject  to 
the  provisions  of  this  Act." 

Local  Government  Board  for  Ireland  v. 

[The  King,  Ex  parte  McKay,  [1903]  A.  C. 

402;  72  L.  J.   P.   C.   100;   89  L.  T.  277:   19 

T.  L.  R.  675— H.  L.  (Ir.). 

52.  Salary — Contril/utinii  to  Superannuation 
Fund — Deductions — Income  Tax — Income  Tax 
Act,  1842  (5  &  6  Vict.  c.  35),  *.  146— jP(W  Laio 
Officers'  Superannuation  Act,  1896(59  &  60  Vict. 


c.  50),  s.  12.] — An  officer  or  servant  in  the 
employ  of  poor  law  guardians  is  entitled  by 
sect.  146  of  the  Income  Tax  Act,  1842,  to  deduct 
from  the  amount  of  his  salary  on  which  income 
tax  is  payable  the  amount  deducted  from  his 
salary  for  the  purpose  of  the  su])erannuatlon 
fund  under  the  powers  conferred  by  the  Poor 
Law  Officers'  Superannuation  Act,  1896. 
Beaumont  v.  Bowers,  [1900]  2  Q.  B.  204  ;  69 
[L.  J.  Q.  B.  600  :  64  J.  P.  552  ;  48  W,  R.  557  ; 
83  L.  T.  126  ;  16  T.  L.  R.  376— Di v.  Ct. 

53.  Treasury  Solicitor— Not  on  the  Roll  of 
Solicitors — Inxtruclcd  hy  Crown  to  appear  for 
Individual—  Right  to  recover  Costs — Reremic 
Solicitors  Act,  1828  (9  Geo.  4,  c.  25),  s.  \— Solici- 
tors Acts,  1843  (6  &  7  Vict.  c.  73),  ss.  2,  47  ;  and 
1874  (37  &  38  Vict.  c.  68),  s.  \2— Treasury 
Solicitor  Act,  1876  (39  &  40  Vict.  c.  18).]— 
Where  the  Crown  instructs  the  Treasury  solicitor 
to  appear  for  an  individual,  he  can  recover  his 
costs  against  an  unsuccessful  plaintifif.  Nor  is 
he  under  any  personal  incapacity  by  reason  of 
not  holding  a  certificate,  or  not  being  on  the 
roll,  for  though  representing  a  private  individual, 
he  was  none  the  less  fulfilling  his  duty  to  the 
Crown  as  the  Treasury  solicitor. 

Per  Romer,  L.J. :   "His  position  is  similar  to 
that  of  an  insurance  company's  solicitor  defend- 
ing an  action  by  a  workman  against  a  master 
who  is  insured  with  the  company." 
R.  r.  Archbishop  op  Canterbury,  Ex  parte 

[COBHAM,  [1903]  1  K.  B.  289  ;  72  L.  J.  K.  B. 

188  ;  51  W.  R.  277  ;  88  L.  T.  150  ;   19  T.  L.  R. 
92— C.  A. 


PUBLIC   COMPANY. 

See  Companies. 


PUBLIC   DOCUMENTS. 

See  Discovery  ;  Evidence. 
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I.  HOUSING. 

(a)  Common  Lodging  House. 

1.  Poorer  Classes  —  Keeper  —  Hegidrai'ton  — 
Common  Lodglnij  Ilou.<<e.s  Act,  1851  (14  &  15  Vict.  , 
c.  28)~Common  Lodging  Houses  Act,  1853  (16  & 
17  Vict.  c.  41).] — The  respondent  had  opened  and 
kept  a  lodging-house  for  men  of  the  poorest  class, 
known  as  a  Salvation  Army  shelter,  which,  though 
not  kept  for  the  purpose  of  gain,  was  conducted 
upon  business  principles.  The  house  was  not  regis- 
tered, nor  had  it  been  inspected  and  approved 
by  the  local  authority  in  accordance  with  sect.  3 
of  the  Common  Lodging  Houses  Act,  1853. 

The  facts  as  found  in  the  case  were  substan- 
tially the  same  as  those  in  Jiooth  v.  Ferrett 
((1890)  25  Q.  B.  D.  87  ;  59  L.  J.  M.  C.  136  ; 
55  J.  P.  7  ;  38  W.  R.  718  ;  63  L.  T.  346  -Div. 
Ct.),  and  the  magistrate  held  himself  bound  by 
that  decision,  and  dismissed  the  summons  against 
the  respondent  charging  him  with  the  offence  of 
keeping  an  unregistered  common  lodging-house. 

Held — that  Booth  v.  Ferrett  was  wrongly 
decided,  and  that  these  shelters  being  of  a  class 
of  lodging-house  in  which  persons  of  the  poorer 
sort  were  received  for  short  periods,  and,  although 
strangers  to  one  another,  were  allowed  to  inhabit 
one  common  room,  were  common  lodging-houses, 
and  therefore  the  magistrate  should  have  con- 
victed the  respondent. 

Jiooth  V.  Ferrett  overruled. 
LoGSDON  r.  Booth,  [1900]  1  Q.  B.401  ;  69  L.J. 

[Q.  B.  131  ;    64  J.  P.  165  ;    48  W.  R.  266  ;    81 
L.  T.  602  ;  16  T.  L.  R.  129— Div.  Ct. 

2.  Poorer  Cli/sses  —  Keeper  —  Begistration — 
Common  Lodifnni  Houses  Act,  1851  (14  &  15  Vict. 
(..  ^i^)— Common  Lodging  Houses  Act,  1853 
(1(>  &  17  Vict.  e.  41).] — The  respondent  kept  a 
house  (containing.  Infer  alia,  128  single-bedded 
cubicles)  for  the  reception  of  male  lodgers  of  the 
poorer  class,  each  inmate  being  accommodated 
with  the  use  of  a  single-bedded  cubicle  to  sleep 
in,  and  the  use  of  certain  common  rooms,  at  a 
charge  of  6(Z.  to  Sd.  a  night.  Drunken  or  dis- 
orderly persons,  or  persons  suspected  to  be  of  the 
criminal  class,  or  verminous,  were  e.xcluded  ; 
but,  with  these  exceptions,  the  house  was  open 
to  any  male  who  paid  the  above  chai'ge.  The 
house  was  not  carried  on  by  the  respondent  for 
profit,  and  efforts  were  made  by  him  to  find 
situations  for  any  inmates,  and  to  befriend  them 
in  sickness.      The  majority  of  the  usual  inmates 


were    of    the    class    that    frequented    common 
lodging-houses,  but  some  were  of  a  better  class. 

Held — that  the  house  was  a  common  lodging- 
house  within  the  meaning  of  the  Common 
Lodging  Houses  Acts,  1851  and  1853,  and  that 
the  respondent  had  been  guilty  of  the  offence  of 
keeping  a  common  lodging-house  without  having 
his  name  registered  as  the  keeper  thereof. 

Loqsdon  V.  Booth  ([1900]  1  Q.  B.  401  ;  69  L.  J. 
Q.  B.'  131  ;  64  J.  P.  165 ;  48  W.  R.  266  ;  81  L.  T. 
602;  16  T.  L.  R.  129— Div.   Ct.,  No.   \,  supra) 
followed. 
LoGSDON  r.  Trotter,  [1900]  1  Q.B.  617  ;  69  L.  J. 

[Q.  B.  312  :    64  J.  P.  421  ;    48  W.  R.  365  ;    82 
L.  T.  151  ;    16  T.  L.  R.  175— Div.  Ct. 

3.  House  for  recejitlon  of  Destitute  Persons — 
Admission  irlthout  Payment — Comuion  Lodglnq 
Houses  Act  {Ireland:),  'i860  (23  &  24  Vict.  c.  26), 
.s'.  3 — Common  Lodqlnq  Houses  Acts,  1851  (14  &  15 
Vict.  e.  28)  ;  and  1853  (16  &  17  Vict.  c.  41.]  — 
The  definition  of  "common  lodging-house"  in 
sect.  3  of  the  Common  Lodging  Houses  Act 
(Ireland),  1860,  as  ''a  house  in  which  persons 
are  harboured  or  lodged  for  hire  for  a  single 
night,  or  for  less  than  a  week  at  any  time,  or  any 
part  of  which  is  let  for  a  term  less  than  a  week," 
applies  to  the  Common  Lodging  Houses  Acts, 
1851  and  1853.  and  therefore  a  common  lodging- 
house  within  the  meaning  of  those  Acts  must  be 
a  house  in  which  persons  are  harboured  or  lodged 
for  hire. 

A  lodging-house  in  which  persons  of  the  verj^ 
poorest  class  are  received  without  payment  of 
any  kind,  direct  or  indirect,  the  inmates  being 
treated  and  dealt  with  in  a  manner  similar  to  that 
in  which  the  habitual  frequenters  of  common 
lodging-houses  are  treated,  is  not  a  common 
lodging-house  within  the  above  Acts. 

Gilbert  v.  Jones  {[\9Q5]  2  K.  B.  691  ;  74  L.  J. 
K.  B.  929  ;  69  J.  P.  392  ;  54  W.  R.  94  ;  93  L.  T. 
520  ;  21  T.  L.  R.  709  ;  3  L.  G.  R.  987— Div.  Ct.) 
overruled  ;  Logsdon  v.  Booth  ([1900]  1  Q.  B. 
401  ;  69  L.  J.  Q.  B.  1  ;  64  J.  P.  165 ;  81  L.  T. 
602  ;  48  W.  R.  266— Div.  Ct.,sui)ra)  ;  and  Logsdon 
V.  Trotter  ([1900]  1  Q.  B.  617  ;  69  L.  J.  Q.  B. 
312  ;  64  J.  P.  421  ;  82  L.  T.  151  ;  48  W.  R.  365 ; 
19  Cox,  C.  C.  460— Div.  Ct.,  supra)  discussed. 
PARKER  v.  Talbot,  [1905]  2  Ch.  643  ;  93  L.  T. 

[522  ;  54  W.  R.  132  ;  22  T.  L.  R.  10  ;  75  L.  J. 
Ch.  8  ;  70  J.  P.  43  ;  4  L.  G.  R.  27.— C.  A. 
See  also  No.  25. 


(b)  Housing  of  Working  Classes. 


And     see      Compulsory 
Metropolis. 


Purchase  ; 


4.  Local  Authorltg — Unsanitary  Area  ac- 
quired imder  the  Housing  oj  the  Working  Classes 
Act,  1890  (53  &  54  Vict.  c.  lO^.—Improvement 
Scheme— Prorlslon/il  Order—Contirmatorg  Act 
—  Valuation  for  Comjieusdtlon — Property  in 
Premises  acquired — Bererslomr — Ituilit  to  Sue — 
Costs— Housing  of  the  Worhlnq  Classes  Act,  1890 
(53  &  54  Vict.  c.  70),  ss.  4-8,  12,  20,  21.]— When 
property  in  an  unhealthy  district  is  compulsorily 
acquired  by  a  local  authority  under  the  Housing 
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Housing —  Cnntinued. 

of  the  Working  Classes  Act,  1890  (53  &  54  Vict. 
!■.  70),  persons  interested  therein  retain  all  their 
legal  rights  in  respect  of  the  same  until  the 
provisional  order  made  in  respect  thereof  under 
sect.  8  of  the  Act  has  been  confirnaed  by  Act  of 
Parliament,  under  sub-sect.  6  of  sect.  8. 

When  property  is  taken  under  this  Act,  the 
estimate  of  the  value  pa}'able  by  way  of  com- 
pensation, under  sect.  21,  is  not  lindted  to  the 
value  of  the  property  as  given  in  the  estimate 
made  under  the  improvement  scheme  provided 
for  by  sects.  4  and  6. 

The  fact  that  a  party  to  an  action  has  refused 
an  oficr  made  on  the  other  side,  without  preju- 
(lici\  lict'nif  the  happening  of  certain  events, 
which  iiiiLiht  have  made  the  offer,  if  subsequently 
made,  a  reasonable  one  for  him  to  accept,  will 
not  disentitle  him  to  costs. 

Dye  r.  Patman,  (1898)  02  .1.  P.  VA:>  :  40  W.  R. 
[200— Byrne,  .7. 


5.  '^  Dirriruuj-hiiusc-  unfit  fur  HiimuH  Jlahda- 
thni — ••  InJuihitril  " — Closing  Order — Houxinq  of 
the  ^Vnrkinn  Classes  Act,  1890  (53  &  54  Vict. 
c.  70),  .s-.y.  29,  32.] — Proceedings  were  taken  under 
sect.  32  of  the  Housing  of  the  Working  Classes 
Act,  1890,  for  a  closing  order  in  respect  of  three 
dwelling-houses  of  which  the  respondent  was  the 
owner,  on  the  ground  that  they  were  used  as 
dwelling-houses,  and  were  in  a  state  so  injurious 
to  health  as  to  be  unfit  for  human  habitation. 
It  was  contended  by  the  owner  that,  because  for 
live  and  a  half  years  the  premises  had  not  in  fact 
been  occupied,  they  were  therefore  not  "in- 
habited "  within  the  meaning  of  sect.  29  of  the 
Act.  The  magistrate  refused  to  make  the  order. 
On  appeal  : — 

Held — that  the  meaning  of  sect.  32  is  that 
power  is  given  to  make  a  closing  order  if  the 
owner,  upon  notice  given  to  him,  does  not  put  the 
premises  into  a  proper  condition  :  that  sect.  29  is 
not  intended  to  negative  the  provisions  of 
sects.  32  and  33  ;  that  the  mere  fact  of  non- 
occupancy  is  not  in  itself  an  objection  in  point 
i)f  law  to  the  making  of  the  closing  order;  and 
that  the  appeal  nmst  be  allowed. 

Robertson  v.  King,  [1901]  2  K.  B.  265;  70 
[L.   J.   Q.   B.  630;  65  .T.  P.  4.53;  49  W.  R. 


542  ;  84  L.  T.  842— Div.  Ct. 


6.  T'ldiis  deposited  to  obtain  Procisiomd  Order 
-Cnii iiiilsonj  Purchase  Comjiletcd — Power  to 
xiili.s-ei/i/enfh/  luodi/i/  Plans — I/ousinr/  of  the 
Worhnai  Classes  Act,  1890  (53  &  54  Vict.  c.  70).] 
-Plans  de[)ositcd  in  order  to  obtain  a  provisional 
<jrder  under  the  Housing  of  the  Working  Classes 
Act,  1 890,  are  only  so  deposited  for  the  purpose 
of  identifying  the  lands  to  be  compulsorily 
acquired. 

Held,  therefoi-e,  that  the  local  authority  were 
not  bound  to  adhere  to  the  representation  of 
intention  shown  on  their  plans  as  to  the  number 
of  cottages  to  be  erected,  the  size  of  a  play- 
ground, and  the  width  of  an  approach,  so  long  as 


they  did  not  go  outside  the  purposes  mentioned 
in  the  statute. 

Bradshaw  and  Another    r.  Bray   Urban 

[District  Council,  [190<>]  1   Ir.  R.   5G0— 

Barton,  .1. 

7.  Clostmj  Orders  —  Deri  a  rat  ion  Inj  Local 
Authurifi/  under  Bye-law  that  Premises  icere 
unfit  for  Human  JIahitatioa  and  should  be  closed 
— Suhser/uent  Application  to  Justices  for  Closing 
Order — Houxinq  of  the  M^orUinq  Classes  Act, 
1890  (53  ^  54  Vict.  c.  70),  ss.  32,  91,  Sched.  Ill  — 
Housing    of   the     Working     Classes    Act,    1903 

j  (3  Edw.  7,  c.  39),  s.  8.— The  appellants  were  the 
owners  of  certain  premises,  and  on  April  21st, 
1904,  the  respondents,  by  a  declaration  made 
under  a  bye-law  then  in  force,  declared  the  same 
unfit  for  human  habitation,  and  directed  that 
the  same  should  be  closed.  The  premises  were 
accordingly  closed  and  kept  uninhabited.  On 
December  19th,  1905,  the  respondents  applied 
to  the  justices  for  a  closing  order  under  the 
Housing  of  the  Working  Classes  Acts,  1890-1903. 

Held — that  the    declaration   made    by    the 
respondents  was  no  bar  to  the  proceedings. 
Sleight  r.  Portsmouth  Corporation,  (1900) 

[70  J.  P.  359  ;  95  L.  T.  350  ;  4  L.  G.  R.  035— 
Div.  Ct. 

11.  MILK,  MEAT,  AND  WATER  SUPPLY. 

And    see    under     Food    and     Drugs; 
Waterworks. 

8.  Milk  -Building  in  Flats— Scarlet  Ferer— 
Milk  Business  on  Ground  Floor — Begulations  as 
to  Millishops — Diseases  of  Animals  Act,  1894 
(57  &  58  Vict.  c.  57).] — By  the  regulations  made 
in  pursuance  of  the  Diseases  of  Animals  Act, 
1894,  by  the  London  Council,  it  is  ordered  (^infer 
alia)  28:  "That  every  purveyor  of  milk  or 
person  selling  milk  by  retail  shall  immediately 
on  any  outbreak  of  contagious  or  infectious 
disease  within  the  building  or  upon  the  premises 
in  which  he  keeps  milk  .  .  .  give  notice  of  such 
outbreak  to  the  board  ;  "  and  (29)  "  shall  imme- 
diately on  any  outbreak  coming  to  his  knowledge 
remove  all  milk  for  sale,  and  utensils  for  con- 
taining milk  for  sale,  from  such  building,  and 
shall  cease  to  keep  milk  for  sale  or  sell  milk  in 
such  building  until  the  same  has  been  disinfected 
and  declared  by  the  medical  officer  ...  to  be 
free  from  infection.'' 

The  respondent  was  summoned  for  not,  imme- 
diately upon  the  knowledge  of  an  outbreak  of 
scarlet  fever  in  the  building  in  which  he  kept  milk, 
removing  all  milk  for  sale  from  such  building. 

The  shop  aiid  rooms  on  the  ground  floor  were 
used  by  him  for  carrying  on  his  business  as  a 
purveyor  of  milk,  the  Htwrs  above  were  tene- 
ments or  Hats.  The  first  lloor  was  occupied  by  one 
Yapp,  and  theres[)ondent  occupied  the  second. 

In  November,  1897,  one  of  the  respondent's 
children  was  taken  ill  with  scarlet  fever,  and 
during  that  time  he  had  in  hissliop  milk  for  sale, 
and  did  not  remove  the  utensils  containing  the 
milk. 

The  magistrate  was  of  opinion  that  each  floor 
was  a  separate  building,  and  that  no  offence  had 
been  committed. 
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Milk,  Meat  and  Water  SxL^^Tplj—Confimml. 

Held  (reversing  the  decision  of  the  magistrate) 
—that  the  room  where  the  child  was  ill  was  part 
of  the  building  within  the  regulations. 
London  County  Council  v.  Edwards,  [1S98] 

[2  Q.  B.  75  ;  62  J.  P.  377  ;  67  L.  J.  Q.  B.  648  ; 
78  L.  T.  558  ;  19  Cox,  C.  C.  65— Div.  Ct. 

9  ;][caf — Unsound  Meat  m>t  for  Sale.] — To 
obtain  a  conviction  under  sects.  116  and  117  of 
the  Public  Health  Act,  1875,  it  is  essential  that 
the  carcase,  meat,  &c.,  should  have  been  exposed 
for  sale,  or  deposited  for  the  purpose  of  sale,  or 
of  preparation  for  sale. 

Rendbll  r.  Hemingway,  (1898)  14  T.  L.  R. 
[456— Div.  Ct. 

10.  Water  —  Fiirnlxhing  Supply  to  House — 
Coat  of  Wovlis— Limit  as  to  Expenses— Public 
Health  Act,  1875  (38  &  39  Vict.  c.  55),  *•.  62— 
PuMic  Health  iWater^  Act,  1878  (41  &  42  Vict. 
c.  25),  s.  3.]— A  rural  sanitary  authority  brought 
a  supply  of  water  into  a  certain  district  and 
within  a  reasonable  distance  of  a  dwelling-house, 
and  then  required  the  owner  of  the  house  to 
make  a  communication  of  the  supply  to  his 
house.  The  owner  not  complying,  the  local 
authority  made  the  communication  of  the  supply 
to  the  house  at  a  cost  exceeding  the  scale  of 
charges  which  had  been  fixed  by  the  Local 
Government  Board  under  sect.  8  of  the  Public 
Health  (Water)  Act,  1878,  for  the  compulsory 
supply  of  water  within  the  district.  The  owner 
of  the  house  having  refused  to  pay  to  the  autho- 
rity in  respect  of  the  communication  of  the 
supply  to  his  house  more  than  the  limit  fixed  by 
the  Local  Government  Board  : — 

Held— that  the  owner  was  bound  to  pay  the 
whole  of  the  cost,  as  the  provisions  of  sect.  3  of 
the  Public  Health  (Water)  Act,  1878,  applied  to 
the  bringing  of  the  supply  to  a  reasonable 
distance  from  the  house,  but  did  not  apply  to 
the  communication  of  the  supply  to  the  house, 
and  that  as  to  the  latter  there  was  no  limit  of 
cost. 
West  Lancashire  Rural  District  Council 

[r.   Ogilvy,    [1899]    1    Q.  B.  377  ;  68   L.  J. 

Q.  B.215  ;  63  J.  P.  1G6  ;  47  W.  R.  363;  80 
L.  T.  162— Div.  Ct. 

11.  Water,  Public  Well  "  Used  fur  the  Grattd- 
tous  Supply  of  W^ater  to  the  Inhabitants  of  the 
Dixtrict " —  Voluntary  Contributions  for  Repairs 
— Restriction  on  User — Public  Health  Act,  1875 
(38  &  39  Vict.  c.  55),  s.  64.]— A  well  had  been 
used  by  the  inhabitants  of  a  village  from  time 
immemorial,  mainly  for  the  watering  of  cattle 
and  horses,  and  except  occasionally  it  was  not 
used  for  drinking  water.  There  was  no  actual 
dedication  to  the  public.  No  charge  was  made 
for  the  supply  of  water.  Contributions  for 
repairs  were  strictly  voluntary.  There  was  a 
moral  obligation  to  contribute  on  those  who  used 
the  well  much,  but  there  was  in  no  sense  a  legal 
obligation.  The  well  was  from  time  to  time 
locked.  The  windlass  was  locked,  and  in  very 
recent  times  the  cover  was  locked.  Persons  had 
to  ask  for  the  key. 


Held— that  the  supply  of  the  water  was 
gratuitous  within  the  meaning  of  sect.  64  of 
the  Public  Health  Act,  1875,  and  also  within 
the  meaning  of  the  language  of  Lord  O'Hogan  in 
Smith  V.  Archibald,  (i'880)  5  App.  Gas.  489  at 
p.  .508— H.  L.  (Sc.) 

Held,  also,  that  the  restriction  on  the  user 
was  inconsistent  with  any  user  as  of  right  incon- 
sistent with  the  dedication  of  the  well  to  the 
public. 

Attorney-General    r.    Tonkin,    (1902)    18 
[T.  L.  R.  29— Kekewich,  J. 

12.  Water— House  Without— Public  Health 
Act,  1875  (38  &  39  Vict.  c.  55),  .«.  4,  62.]— It  is 
a  question  of  fact  whether  particular  i)remises 
such  as  a  "lock-up  shop"  are  a  "house"  within 
sect.  62  of  the  Public  Health  Act,  1875,  so  that 
water  rate  may  be  recovered  under  that  section 
as  if  the  owner,  or  occupier  had  demanded  a 
supply. 

WooTTEN  V.  Bishop,  (1907)  71  J.   P.  334  ;  96 
[L.  T.  705  ;  5  L.  G.  R.  760— Div.  Ct. 

in.  VACCINATION. 

13.  Conscimtious  Objection  —  Certijicate  of 
Exemption— Certiiicate  of  Birth  oj  Child— Vac- 
cination Act,  1898  (61  &  62  Vict.  c.  49),  s.  2.]— 
Justices  have  power  to  make  a  rule  that  they 
will  not  entertain  an  application  for  a  certificate 
of  conscientious  objection  under  sect.  2  of  the 
Vaccination  Act,  1898,  unless  and  until,  where  it 
is  possible,  a  certificate  of  the  birth  of  the  child 
in  respect  of  whom  the  application  is  made  is 
produced  to  them. 

Reg.  r.  Lowndes,  [1899]  1  Q.  B.  577  ;  68  L.  -J. 

[Q.  B.  318  ;  63  J.  P.  344  ;  47  W.  R.  315  ;  80 

L.  T.  532  ;  15  T.  L.  R.  200.— Div.  Ct. 

14.  Non-compliance  luith  Order  —  Onus  of 
Proof —  Presumption  from  Non-registration- - 
Vaccination  Act,  1867  (30  &  31  Vict.  c.  84), 
s.  31.]  —The  appellant  was  summoned  for  dis- 
obedience to  an  order  of  justice  made  pursuant  to 
sect.  31  of  the  Vaccination  Act,  1867,  requiring 
him  to  cause  a  child  of  his  to  be  vaccinated.  The 
respondent,  a  vaccination  officer  appointed  by  the 
guardians  of  the  F.  union,  deposed  he  had  not 
received  any  certificate  of  successful  vaccination 
of  the  child  in  question,  nor  any  certificate  that 
the  child  was  unfit  to  be  vaccinated,  nor  to  be 
insusceptible  to  vaccination,  and  produced  the 
register  of  vaccination  kept  by  him.  No  evidence 
was  submitted  by  the  appellant,  nor  any  further 
evidence  by  the  respondent. 

Held— that  the  burden  of  i)roof  of  non- 
compliance was  upon  the  prosecution,  and  that 
the  evidence  adduced  was  sufficient  to  justify 
the  justices,  if  they  thought  fit,  to  convict  the 
appellant,  as  the  fact  that  no  notification  of 
vaccination  had  been  received  by  the  proper 
officer  is  prima  facie  evidence  sufficient  to  satisfy 
the  burden  of  proving  the  negative  proposition 
that  the  child  had  not  been  vaccinated. 
Over  v.  Harwood,  [1900]  1  Q.  B.803  ;  69  L.  J. 

[Q.  B.  272  ;  64  J.  P.  326  ;  48  W.  R.  608 ;  16 
T.  L.  R.  163— Div.  Ct. 
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15.  Xeylect  to  Procure  —  Default  Icfore 
January  \xt,  18'jy — Xotlce — Condition  Precedent  j 
to  Proceedings  —  Vucclndtion  Act,  1867  (30  &;  31 
Vict.  c.  84), .«.  'i\— Vaccination  Act,  1898  (61  &«2  i 
Vict.  c.  49),  *■.  1,  suh-s.  3.] — Where  a  child  was  j 
born  in  1897,  and  notice  was  given  under  sect.  31  | 
of  the  Vaccination  Act,  1867,  to  the  parent 
requiring  him  to  procure  the  child  to  be  vac- 
cinated, and  the  notice  was  disregarded  before  | 
the  coming  into  operation  of  the  Vaccination  \ 
Act,  1898  :— 

Held — that  as  the  default  had  been  com-  i 
niitted  before  the  coming  into  operation  of  the 
Act  of  1898,  the  requirements  of  sect.  1,  sub- 
sect.  3,  of  that  Act  were  not  a  condition  pre- 
cedent to  proceedings  being  taken  to  recover  a 
penalty  under  sect.  31  of  the  Act  of  1867. 
Pym  v.  Wilsher,  [1901]   2  K.  B.  806  ;  70  L.  J. 

[K.  B.  1031  ;  6.5  J.  P.  7.55  ;  49  W.  R.  654  ;  85  [ 

L.  T.  49  ;  17  T.  L.  R.  558— Div.  Ct.  , 

I 

16.  Neglect  to  Procure— Completion  of  Offence  \ 
— Limitation  of  Tune  for  Laying  Information —  | 
Vaccination  Acts,  1867,  1871,  1898  (80&  31  Vict. 
c.  84,  s.  29  ;  34  &  35  Vict.  c.  98,  .9.  11  ;  61  &  62  j 
Vict.  c.  49,  .y.  1).]— The  vaccination  orders  do  not 
create  any  fresh  ofEence,  and  the  Local  Govern- 
ment  Board  has  no  power  to  create  new  offences,  j 

A  child  was  born  on  December  30th,  1898,  and  | 
the  six  months  allowed  by  sect.  1,  sub-sect.  1,  of 
the  V^accination  Act,  1898,  expired  on  June  30th, 
1899.  A  notice  in  compliance  with  the  Vaccina- 
tion Order  of  1898  was  served  on  the  appellant 
on  July  7th,  1899,  requiring  him  to  have  the  child 
vaccinated  within  fourteen  days  from  the  date 
thereof.  Information  was  laid  on  July  12th, 
1900. 

Held— that  the  offence  was  complete  after 
June  30th,  1899— the  expiration  of  six  months 
from  the  birth  of  the  child— and  as  the  proceed-  ; 
ings  were  not  taken  until  several  days  after 
June  30th,  1900,  they  were  out  of  time,  the  infor- 
mation having  been  laid  more  than  twelve 
months  after  the  offence  was  committed. 
Langridge  r.  HOBBS,  [1901]   1  K.  B.  497  ;  70 

[L.  J.  K.  B.  362  ;  84  L.  T.  319  ;  17  T.  L.  R. 
237  ;  19  Cox  C.  C.  671— Div.  Ct. 


17,  Neglect  to  Procure  —  Unsuccessful  Pro- 
ceedings—Notice to  Parent — Fresh  Proceedings  : 
—  Child  between  Six  and  Eighteen  Months  old — 
Vaccination  Act,  1867  (30  &  31  Vict.  c.  SI),] 
ss.  29,  -dl— Vaccination  Act,  1898  (61  &  62  Vict,  i 
c.  49),  s.  1  (3).]— In  December,  1900,  notice  to! 
procure  the  vaccination  of  a  child  was  given  to 
the  appellant,  and  in  February,  1901,  a  summons 
was  taken  out  against  him  under  sect.  29  of  the 
Vaccination  Act,  1867,  for  neglecting  to  cause 
the  child  to  be  vaccinated.  This  summons  was 
dismissed.  No  further  notice  was  served  on  the 
appellant.  A  summons  was  then  issued  under 
sect.  31  of  the  Act,  and  an  order  was  made  directing 
the  child  to  be  vaccinated.  The  child  was  then 
between  the  age  of  six  and  eighteen  months. 
The  public  vaccinator  had  previously  visited  the 
api)ellants  house  for  the  purpose  of  vaccinating 
the  ciiild.  in  accordance  with  sect.  1  (3)  of  the 


Vaccination  Act,  1898,  but  had  failed  to  serve 
notice  of  his  intention  so  to  do. 

Held — that  the  order  directing  the  vaccina- 
tion of  the  child  was  properly  made. 
Bowden  r.  Toll,  (1901)  85  L.  T.  486  ;  18  T.  L.  R. 
[22  ;  66  J.  P.  53  ;  50  W.  R.  208— Div.  Ct. 

18.  Conscientious  Objection  —  Certijicate  of 
Exemption — Satisfying  Justices  that  Applicant 
believed  that  Vaccination  would  be  Prejudicial 
to  the  Health  of  the  Child — Vaccination  Act, 
1898  (61  &  62"  Vict.  c.  49),  s.  2.]— Where  a 
person  applies  for  a  certificate  of  exemption 
under  sect.  2  of  the  Vaccination  Act,  1898,  it  is 
necessary  that  he  shoiUd  satisfy  the  justices,  a 
stipendiary,  or  metropolitan  police  magistrate 
(as  the  case  may  be)  that  he  conscientiously 
believes  that  vaccination  would  be  prejudicial  to 
the  health  of  the  child.  Even  if  the  justices, 
stipendiary,  or  metropolitan  police  magistrate 
are  or  is  wrong,  the  High  Court  caTinot  make 
them  or  him  satisfied. 
Reg.  v.  Welby,  Ex  parte  Bird,  (1902)   66 

[J.  P.  86— Div.  Ct. 
{N.B. — This  case  was  decided  Janviarv  27th, 
1899.— Ed.) 

19.  Institution  of  Proceedings  against  Parent 
for  Neglect —  Conditions  Precedent — Formal  Proof 
of  Notice  —  Domiciliary  Visit  —  Directions  of 
Crua rd ia «••>•  —  Reasona ble  Excuse  —  Vaccination 
Acts,  1867  to  1898  (30  &  31  Vict.  c.  84  ;  34  &  35 
Vict.  c.  98  ;  37  &  38  Vict.  c.  75  ;  61  &  62  Vict, 
c.  49)  ;  General  Order  of  Local  Gorernment  Board, 
October  ISth,  1898,  arts.  26,  27.]— A  vaccination 
officer,  by  virtire  of  his  appointment  as  such, 
without  directions,  general  or  special,  from  the 
guardians  at  any  time,  and  notwithstanding 
the  guardians'  directions  not  to  prosecute  in 
certain  specified  cases,  can  institute  proceedings 
under  the  Vaccination  Acts,  1867  to  1898,  as 
vaccination  officer,  against  a  parent  for  neglect- 
ing to  cause  his  child  to  be  vaccinated  within 
six  months  of  its  birth.  The  vaccination  officer 
is  bound  to  obey  the  orders  of  the  Local  Govern- 
ment Board. 

It  is  not  in  every  case  a  condition  precedent 
to  a  prosecution  by  the  vaccination  officer  under 
sect.  29  of  the  Vaccination  Act,  1867,  that  formal 
proof  should  be  given  of  the  service  on  the 
parent  of  the  child  by  the  public  vaccinator 
of  the  notice  mentioned  in  the  Vaccination  Acts, 
1867  to  1898,  and  of  his  having  visited  the  house 
of  the  child  as  therein  directed;  though  upon 
the  question  of  reasonable  excuse  for  the  parent's 
neglect  it  may  be  material  to  consider  whether 
there  has  or  has  not  been  a  visit  by  tlie  public 
vaccinator. 
Mooke   r.    Keyte,    [1902]    1    K,    B.    768  :    71 

[L.  J.   K.    B.  454;   66  J.   P.  499;  50  AV.  R. 

457  ;  86  L.  T.  5:^2  ;  18  T.  L.  R.  396— Div.  Ct. 


20.  Medical  Certificate  giren  after  Date  of 
SummoHii — Certificate  onlg  liefer  ring  to  Present 
Time — Held  no  Defence — Vaccination  Acts,  1867 
(31  k  32  Vict,  c.  84),  .w.  29,  34,  and  1898  (61  A: 


Summon.t 
Ti 

(31  IX  Oil    V  iv;i,  r.  aij,  .->.■>.    ^^,  k-t,  .««•€     .«..,.>..    y_x»i    ...w 

62   Vict,  c.  49),  s.  1.] — Under  the  Vaccination 
Acts  a  parent  commits  an  offence  by  not  having 
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a  child  vaccinated  before  it  attains  the  age  of 
six  months.  Therefore,  if  he  is  summoned  when 
the  child  is  eleven  months  old,  a  medical  certifi- 
cate not  professing  to  cover  the  past  five  months, 
but  merely  stating  that  the  child  is  from  some 
temporary  cause  at  present  unfit  to  be  vaccinated, 
is  no  answer  to  the  charge. 

Hinds  r.  Elsam,  (1903)  67  J.  P.  328  ;  88  L.  T. 
[867  ;  20  Cox  C.  C.  4'JO— Div.  Ct. 

21.  Order  for  Vaccination— Order  Signed  but 
not  Sealed— Suhsrquent  Order  as  from  later  Date 
-^Validity— Vaccination  Act,  1867  (30  &  31  Vict. 
c.  84),  s.  31.] — On  May  7th,  1902,  an  order  was 
made  by  justices  under  sect.  31  of  the  Vaccination 
Act,  1867,  requiring  D.  N.  to  cause  his  child  to 
be  vaccinated  within  four  weeks.  The  order 
was  drawn  up  and  signed  by  one  of  the  justices, 
l)ut  not  sealed. 

Upon  the  hearing  of  an  information  preferred 
against  D.  N.  for  unlawfully  omitting  to  carry 
into  effect  the  above  order,  objection  was  taken 
that  the  order  was  a  nullity,  not  being  under  the 
"hand  and  seal"  of  a  justice  as  required  by 
sect.  31 .  Another  order  was  then  drawn  up  under 
the  hand  and  seal  of  two  justices  sitting  on  May 
7th,  1902,  this  order  being  dated  June  25th,  1902, 
and  directing  D.  N.  to  cause  his  child  to  be 
vaccinated  within  four  weeks  of  the  latter  date. 

Held — that  this  second  order  was  invalid. 

Nutter  r.  Moorhouse,  (1901)  68  J.   P.  131; 
[2  L.  G.  R.  1201— Div.  Ct. 

22.  Neglect  to  cause  Child  to  he  Vaccinated 
irithin  Six  31onthsfrom  Birth— Refusal  of  Certi- 
ficate (f  Kreinj>/ion  on  Scrcn  Occasion.s — 0_fence 
■oftrifln//  nature"— Dismissal  of  Information.]  I 

— A  parent,  within  four  inonths  of  the  birtli  of  ' 
his  child,  on  seven  different  occasions  applied  to 
the  justices  under  sect.  2  of  the  Vaccination  Act, 
1898,  for  a  certificate  that  he  had  satisfied  the 
justices  that  he  conscientiously  believed  that 
vaccination  would  be  prejudicial  to  the  health  of 
his  child,  but  on  each  occasion  was  refused  a 
certificate. 

On  an  information  being  subsequently  pre- 
feiTed  by  the  vaccination  officer  against  the 
parent  for  that  he  had  not  within  six  months 
after  the  birth  of  his  child  caused  it  to  be  vac- 
cinated, the  justices  who  heard  the  information 
dismissed  the  same  under  sect.  16  of  the  Sum- 
mary Jurisdiction  Act,  1879,  on  the  ground  that 
the  offence  was  "of  a  trifling  nature." 

Held — that  the  justices  ought  to  have 
convicted. 

NiSBET  r.  I.loyd,   (1901)    68  J.   P.  396  ;  2  L. 
[a.  R.  1277— Div.  Ct. 

23.  Legal  Assistance— Costs  of  Prosecution — 
"  Necessary  Legal  Assistance  " —  Vaccination  Acts, 
1867  to  1898  —  Vaccination  Order,  1898, 
Art.  29  (1).]— Under  Art.  29  (1)  of  the  Vaccina- 
tion Order,  1898,  it  is  for  the  vaccination  officer 
to  employ  legal  assistance  in  the  conduct  of 
prosecutions  for  breaches  of  the  Vaccination 
Acts,  and  the  Board  of  Guardians  have  no  power 


to  overrule  his  decision.     Tlie  Court  may  review 
that  decision,  but  will  not  interfere  if  it  finds  that 
the  vaccination  officer's  discretion  was  exercised 
bond  fide.     If  so,  the  Court  will  compel  the  guar- 
dians to  pay  the  taxed  bill  of  costs  incurred  in 
connection  with  the  prosecution. 
Hitchcock  r.  Wandsworth  and  Clapham 
[Guardians;    Cheshire   ;•.  Wandsworth 
and  Clapham  Guardians,  (1901)  68  J.  P. 
318  ;  20  T.  L.  R.  458  ;  2  L.  G.  R.  1260— Div. 

Ct. 

24.  Lcijal  Assistance — Costs  of — Proceedings 
by  Vaccination  Ojiicer — Employ inent  of  Solicitor 
—Befusal  of  Guardians  to  /-"wy— Mandamus— 
Vaccination  Order,  1898,  ^;-/'.  29*  (1).— A  vaccina- 
tion officer  employed  a  solicitor  in  connection 
with  proceedings  taken  by  him  under  the  Vac- 
cination Acts  ;  but  the  guardians  refused  to  pay 
the  solicitor's  bill  of  costs  on  the  grounds  that 
the  charges  were  unreasonable  costs  and  expenses 
and  the  employment  of  a  solicitor  unnecessaiy. 
A  rule  nisi  was  obtained  caUing  upon  the  guar- 
dians to  show  cause  why  a  writ  of  mandamus 
should  not  issue  commanding  them  to  pay  such 
costs. 

Ordered,  that  a  writ  of  mandamus  should  issue 
directed  to  the  guardians  commanding  them  to 
pay  to  the  vaccination  officer  "the  reasonable 
costs  of  obtaining  necessary  legal  assistance  in 
connection  with  the  institution  and  conduct  of 
proceedings  taken  by  him  under  the  Vaccination 
Acts,"  the  questions  as  to  how  far,  if  at  all,  legal 
assistance  was  necessary  and  the  costs  were 
reasonable  expenses  being  left  over  until  the 
return  to  the  writ. 

R.  V.  Wellingborough  Union.  (1901)  68  J.  P. 
[179— Div.  Ct. 

IV,  HOSPITALS  AND  INFECTIOUS 
DISEASES. 

25.  Common  Lodging-liouses  Act,  1851,  s.  11 — 
Failure  to  t/ire  Xotice—Manugement  of  House 
left  to  Deputy  ]—\t  is  no  defence  to  a  charge 
against  the  keeper  of  a  common  lodging-house 
for  failing  to  give  notice  of  an  infectious  disease 
under  sect.  11  of  the  Common  Lodging-houses 
Act.  1851,  that  he  had  left  the  management  of 
the  house  to  a  deputy  and  had  no  personal 
knowledge  of  any  infectious  disease  having 
occurred  there. 

LoGSDON   r.  Holland,  (1898)  11  T.  L.  R.  449 
[—Div.  Ct. 

26.  Order  for  Ihinoval  to  Hospital— "■  Proper 
Lodqing  aud  Accommodation'' — Protection  of 
Others— Puhlic  Health  Act,  1875  (38  &  39  Vict. 
c.  55),  s.  124.]— On  an  application  for  an  order 
for  the  removal  of  an  infected  person  under  sect. 
124  of  the  Public  Health  Act,  1875,  the  justice 
must  take  into  consideration  not  only  whether 
the  infected  person  is  without  proper  lodging  or 
accommodation,  but  also  whether  under  the  cir- 
cumstances the  infected  person  is  a  source  of 
danger  and  infection  to  others. 

Warwick  v.  Graham,  [1899]  2  Q.  B.  191  ;  68 

[L.  J.  Q.  B.  1001  ;  63  J.  P.  599  ;  80  L.  T.  773 ; 

15  T.  L.  R.  410  ;  J  9  Cox,  C.  C.  363— Div.  Ct. 
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27.  Order  for  llcmoral  to  Hospital— Ft mlUy 
of  Order — Jurisdu-tion  to  -sftite  a  ^Special  Case — 
Public  Health  Aet,  UJr,  (88  &  Hi)  Vict.  c.  55). 
.V.  124 — Summarji  Jurisdiction  Aet,  1857  (20  &.  21 
Vict.  c.  -IS),  «.  5.] — The  justices  upon  the  hearing 
of  a  summons  under  sect.  12i  of  the  Public 
Health  Act,  1875,  for  obstructing  the  execution 
of  an  order,  made  e.r  parte  by  a  single  justice, 
for  the  removal  to  a  hospital  of  a  person  suffering 
from  an  infectious  disorder,  have  no  jurisdiction 
to  go  behind  the  order  or  inquire  into  the  grounds 
or  the  truth  of  the  facts  on  which  it  was  made. 
The  proper  means  uf  questioning  the  validity'  of 
such  an  order  is  by  writ  of  habeas  eorjms  or 
certiorari.  The  High  Court  has  jurisdiction 
under  the  Summary  Jurisdiction  Act,  1857,  s.  5, 
to  determine  whether  it  is  proper  to  order  the 
justices  to  state  a  special  case,  and  therefore  in 
a  case  where  the  justices  have  acquitted  but 
ought  to  have  convicted  with  a  nonnnal  penalty 
the  High  Court  is  not  compelled  to  order  the 
justices  to  state  a  special  case. 

Reg.  v.  Davey,  Ex  parte  Bishop,  [1899]  2 

[Q.  B.  301  ;  68  L.  J.  Q.  B.  675  ;  63  J.  P.  515  : 

80  L.  T.  798  ;  15  T.  L.  R.  344  ;  19  Cox,  C.  C. 

365— Div.  Ct. 


28.  Local  Authority  carrijimj  out  Bixinfeetion 
— Xo  Certificate  by  Medical  Officer,  nor  Notice 
in  Writing  —  Articles  Destroyed  —  Articles 
Damaged  by  Disinfection — Liability  of  Local 
Authority  to  Compensate  Owner — Public  Health 
Act,  1875  (38  &  39  Vict.  c.  55), -w.  120,  121,308.] 
Where,  in  a  case  of  infectious  disease,  a  local 
authority  themselves  carry  out  the  wortc  of  dis- 
infection, and  in  so  doing  necessarily  damage 
some  articles  and  intentionalh^  destroy  others, 
they  are  liable  to  pay  compensation  therefor  to 
the  owner,  provided  he  is  not  "  in  default."  The 
absence  of  the  medical  officer's  certificate,  and 
of  the  written  notice,  provided  for  by  sect.  120 
of  the  Public  Health  Act,  is  immaterial,  if  the 
owner  assents  to  the  authority's  proceedings. 

Foster     r.     East    Westmoreland    Rural 

[District   Council,  (1904)  68  J.  P.  103— 

County  Ct. 

29.  Children  with  Jnfertious  Disorder— Main- 
tenance of  ill  Hospital — Charitable  Guardiant — 
''  Patients  '—Public  Health  Aet,  1875  (38  &  39 
Vict.  e.  55),  ss.  131,  132.]— The  respoiuients  had 
provided  a  hospital  under  sect.  131  of  the  Public 
Health  Act,  1H75.  The  appellant  was,  and  was 
sued  as,  the  treasurer  of  the  Victoiia  Hospital 
for  Children,  which  maintains  a  convalescent 
lionie  within  the  respontlents'  district.  The 
matron  of  the  respondents'  liospital  received  a 
telephonic  message  from  tlie  doctor  in  attendance 
at  the  home,  requesting  the  admission  of  certain 
children  who  had  developed  scarlet  fever  in  the 
huine.  In  an  action  by  tlie  respondents  against 
the  appcUant  for  the  maintenance  of  thechikhen 
the  county  court  judge  gave  judgment  for  the 
responilents  on  the  ground  that  tlie  appellant 
was  liable  under  sect.  132  of  the  Public  Health 
Act,  1875.  It  was  also  contended  that  the 
appellant  was  liable  on  a  contract,  expressed  or 


implied,  but  the  point  was  not  dealt  with  by  the 
county  court  judge. 

Held,  on  appeal — that  the  Victoria  Hiispital 
was  not  liable  under  sect.  132.  Charitable 
guardians  of  children  treated  in  the  hospital 
could  not  Ijc  included  in  the  term  "  patients." 
The  action  must,  at  the  option  of  the  respondents, 
be  set  down  in  the  county  court  on  the  question 
as  to  whether  the  appellant  was  linblc  in 
contract. 

Farquhar    r.    Isle   of    Thanet    Hospital 

[Board,  (1904)  68  J.  P.  319  ;  2  L.  G.  R.  I3lo 

—Div.  Ct. 

30.  Destruction  of  infected  Clothing— Poire r  of 
Local  Authority  to  order — Order  given  by 
Medical  Officer — Seo2)e  of  Authority — liatifica- 
tion— Public  Health  Act,  1875  (38  &  39  Vict. 
c.  55),  .1.  121.] — A  medical  officer  of  health  has 
no  power  virtute  officii  to  order  the  destruction 
of  infected  clothing,  at  any  rate  not  except  in 
case^  of  great  urgency'. 

The  plaintiff  having  contracted  small-pox,  the 
medical  otticer  of  health,  who  was  also  his 
ordinary  medical  attendant,  ordered  his  infected 
clothing  to  be  destroyed.  The  plaintiff  claimed 
compensation  from  the  sanitary  authority.  The 
medical  officer  had  not  acted  as  if  the  matter 
was  urgent,  nor  had  he  (apparently)  reported  his 
action  to  the  authority. 

Held— -that  the  plaintiff  could  not  recover,  as 
the  medical  officer  in  giving  the  order  was  not 
acting  within  the  scope  of  his  authority,  and 
there  had  been  no  ratification  by  the  authority 
of  his  act. 

Garlick  r.  Knottingley  Urban  District 

[Council,  (1905)  68  J.  P.  494 ;  2  L.  G.  R. 

134.5— Div.  Ct. 

31.  JVegligence  —  City  Hospital — Position  if 
Visiting      Physician  —  Obligation     of     Local 

Authority.] — An  infant  who  was  treated  for 
scarlet  fever  in  a  hospital  carried  on  by  a  city 
corporation  was  discharged  while  still  in  an 
infectious  state,  and  communicated  the  disease 
to  his  brothers.  In  accordance  with  the  rules  of 
the  hospital,  the  boy  was  discharged  by  the 
matron,  under  the   instructions  of  the  visiting 

I  physician,  who  was  a  competent  medical  man. 
in  an  action  for  damages  by  the  father,  the  jury 
found  that  there  was  a  want  of  due  skill  and 
care  in  the  discharge  of  the  boy,  and  that  there 
was  an  undertaking  by  the  corporation  to  the 

j  father  that  their  visiting  physician  should  act 

I  with  reasonable  skill  and  care  in  treating  the 

\  boy. 

Held — that  there  was  no  evidence  upon  which 
the  jury  could  find  that  sucii  an  undertaking 
existed. 

j  The  obligation  undertaken  by  a  local  authority 
I  carrying  ou  the  business  of  a  hospital  is  only 
I  that  they  will  carry  it  on  with  all  reasonable 
skill  and  care,  and  that  patients  while  in  their 
hospital  shall  receive  competent  meilical  advice 
and  assistance. 

j  Evans  v.  Liverpool  Corporation,  (1905)  74 

1      [L.  j,  K.  B.  742  :  69  J.   P.  263  ;  21   T.  L.  R. 

55S  ;  3  L.  G.  R.  868— Walton.  J. 
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Hospitals  and  Infectious  Jiise&sea—Cimtmued. 

32    Becepthm.  of  Pauper  Children  from  Local 
School— Children   Chargeahle  to    Union  outside 
Hospital  District— Recover  ij  of  Expenses— Public 
Health  Act,  1875  (38  &  =^9  Vict  'J  55)^^5.131 
n2—Poor   Law   iCertified   Schools^    Act,   1862 
(25  &  26  Vict.  c.  iS)— Divided  Parishes  and  Poor 
Law    Amendment    Act,    1882    (45   &   46   Vict. 
c  58),  s.  13.1— Certain  pauper  children  charge- 
able to  the  guardians  of   the  C.    Union  were, 
under  the  provisions  of  the  Poor  Law  (Certified 
Schools)  Act,  1862,  sent  to  a  school  situated  in  , 
the  urban  district  of  T.     An  outbreak  of  fever  | 
having  occurred   at    the   school,   some    of    the  : 
children  were  taken  to  a  hospital  provided  by  : 
the  B.  and  D.  Joint  Hospital  Board,  constituted 
by   provisional    order    under    sect.  279   of   the 
Public  Health  Act,  1875.     The  children  were  so 
taken  at  the  instance  of  the  medical  adviser  to 
the  school,  who  was  also  the  medical  officer  of 
health  for  the  T.  district ;  the  authority  of  the 
guardians  of  the  C.  Union  was  not  obtained  for 
the  removal  of  the  children  to  the  hospital.     The 
urban  district  of  T.  was  one  of  the  constituent 
districts  of  the  B.  and  D.  Joint  Hospital  Board  ; 
the    C.    Union    was    outside    such   constituent 
districts. 

Upon  an  action  by  the  B.  and  U.  Joint  Hospital 
Board  against  the  guardians  of  the  C.  Union  to 
recover  the  expenses  of  maintenance  of  the 
pauper  children  in  the  hospital : — 

Held— (1)  that  the  plaintiffs  could  not 
recover  under  any  statutory  provisions  ;  (2)  that 
there  was,  in  fact,  no  promise  by  the  superin- 
tendent  of  the  school  to  repay  the  expenses  ot 
maintenance  of  the  children  in  the  hospital, 
and  moreover,  that  the  superintendent  had  no 
authority  to  pledge  the  credit  of  the  defendants 
to  any  expense  outside  the  school  ;  and  (3)  that 
there  was  no  such  urgency  as  to  create  an  implied 
request  by  the  defendants  to  the  plaintiffs  to 
maintain  the  children  in  the  hospital. 

Semhle,  even  if  the  case  had  been  one  of 
urgency  the  plaintiffs  would  not  have  been 
entitled  to  recover. 

Bury  and  District  Joint  Hospital  Board 
\v.  Chorlton  Union,  (1906)  70  J.  P.  31  ;  4 
^  L.  G.  R.  489— Bray,  J. 


the  jury  could  find  that  such  an  undertaking 
existed,  .v     -i 

The  obligation  undertaken  by  a  local  authority 
carrying  on  the  business  of  a  hospital  is  only 
that  they  will  carry  it  on  with  all  reasonable 
skill  and  care,  and  that  patients  while  m  then- 
hospital  shall  receive  competent  medical  advice 
and  assistance. 
Evans  r.  Liverpool  Corporation,  [1906]  1 

[K.  B.  160  ;  74  L.  J.  K.  B.  742  ;  69  J.  P.  263  ; 
21  L.  R.  558  ;  3  L.  G.  R.  868— Walton,  J. 

'      V.    NUISANCE:    ABATEMENT    AND 
EXPENSES. 

34.  Smoke  Nicmmce— Notice  to  Abate  — No 
Specification  of  Works  to  be  Done— Public  Health 
Act,mb  (38  &  39  Vict.  c.  55),  ss.  91,  94.]-By 
sect.  94  of  the  Public  Health  Act,  1875,  the 
notice  required  under  sect.  91  to  abate  a  nuisance 
shall  be  a  notice  requiring  the  person  causing 
the  nuisance  "  to  abate  the  same  within  a  time 
to  be  specified  in  the  notice,  and  to  execute  such 
works  and  do  such  things  as  may  be  necessary 
for  that  purpose." 

The  respondent  Wastall  was  summoned  before 
the  justices,  under  sect.  91  and  subsequent 
sections,  for  permitting  black  smoke  to  be  dis- 
charged from  a  chimney  not  being  a  chimney 
belonging  to  a  private  dwelling-house  in  such 
quantity  as  to  be  a  nuisance. 

A  preliminary  objection  was  taken  that  the 
notice  under  the  Act  was  bad  on  the  ground 
that  it  did  not  set  out  the  works  required  to  be 
done  in  order  to  remedy  the  nuisance. 

The  justices  upheld  the  objection  and  dismissed 
the  summons. 


33.  Negligence— City  Hospital  — Position  of  \ 
Visiting  '  Physician  —  Obligation  of  Locil 
Authority.]  — An  infant  who  was  treated  for 
scarlet  fever  in  a  hospital  carried  on  by  a  city 
corporation  was  discharged  while  still  in  an 
infectious  state,  and  communicated  the  disease 
to  his  brothers.  In  accordance  with  the  rules  of 
the  hospital,  the  boy  was  discharged  by  the 
matron,  under  the  instructions  of  the  visiting 
physician,  who  was  a  competent  medical  man. 
In  an  action  for  damages  by  the  father,  the  jury 
found  that  there  was  a  want  of  due  skill  and 
care  in  the  discharge  of  the  boy,  and  that  there 
was  an  undertaking  by  the  corporation  to  the 
father  that  their  visiting  physician  should  act 
with  reasonable  skill  and  care  in  treating  the 
boy. 

Held— that  there  was  no  evidence  upon  which 


Held   (reversing  the  decision  of  the  magis- 
trates)—that  the  notice  was  quite  sufficient,  as 
no  works  were  required  to  be  done,  but  only  the 
black  smoke  stopped. 
Millard  r.  Wastall,  [1898]  1  Q.  B.  342  ;  18 

rCox,  C.  C.  695  ;  62  J.  P.  135  ;  67  L.  J.  Q.  h. 

277  •  77  L.  T.  693  ;  14  T.  L.  R.  172  ;  46  W.  R. 
258— Div.  Ct. 

35  \,}'ire  to  Aha'r  serred  upon  Owner — Com- 
plianrr  irifh  Xoticehii  Oirnrr,  though  not  Legally 
Liable  Siiiitiini  Authorities  themselves  Liable 
1  -^-lieeorrr,/  of  KrpenMS  bij  Owner  from  Sanitary 
'  yl  iithorit  //- '( 'ompiilsion.^—l^\iQ  plaintiffs,  in  com- 
pliance with  a  notice  to  abate  a  nuisance  served 
upon  them  by  the  sanitary  inspector  of  the  dis- 
trict for  which  the  defendants  were  the  sanitary 
authority,  and  in  the  belief  that  they  were  bound 
to  comply  with  the  notice,  did  certain  repairs  to 
a  di-ain  pipe  which  drained  their  premises.  It 
subsequently  turned  out  that  the  pipe  in  question 
was  a  sewer  repairable  by  the  defendants  them- 
selves, and  the  plaintiffs  thereon  sought  to 
1  recover  the  expenses  of  the  repairs  done  by  them 
from  the  defendants,  on  the  ground  that  they 
had  been  compelled  to  do  work  which  the  defen- 
dants were  legally  compellable  to  do,  and  that, 
therefore,  they  were  entitled  to  those  expenses 
as  money  paid  at  the  defendants'  request.  The 
defendants  denied  liability,  on  the  ground  that 
there    was    no    compulsion,    or    not    sufficient 
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compulsion,  to  bring  the  case  within  the  doctrine 
relied  upon  by  the  plaintiffs. 

Held — that  where,  as  in  the  case  of  a 
nuisance,  it  is  necessary  for  someone  to  act,  and 
to  act  promptly,  and  the  person  who  has  so  acted 
has  done  work  which  it  was  another's  duty  to 
do,  that  person  is  not  bound  to  show  he  was 
directly  or  irresistibly  compelled  to  do  tlie  work 
in  order  to  avail  himself  of  the  doctrine  above 
enunciated  ;  that  it  is  sufficient  to  show  he  did 
the  work  under  pressure,  which  practically 
amounted  to  compulsion  ;  and  that,  therefore, 
even  though  the  notice  upon  which  the  plaintiffs 
acted  was  not  a  statutory  notice  with  which  they 
would  have  been  bound  to  comply,  there  was 
sufficient  compulsion  to  entitle  them  to  maintain 
their  action. 

North  v.  Walthamstow   Urban  District 

[Council,   (1898)  67  L.  J.  Q.  B.  972;    62 

J.  P.  836— Channel!,  J. 

36.  Abatement — Cods — "Full  Conij)emation" 
—Puhlic  Health  Act,  1875  (38  &  39  Vict.  c.  55), 
.<f.  308.] — In  litigation  between  the  appellant 
and  the  respondent  corporation  respecting  the 
abatement  of  a  nuisance,  the  latter  were  ordered 
to  pay  the  former  his  costs  of  two  appeals  to  be 
taxed. 

By  sect.  308  of  the  Public  Health  Act,  1875, 
"where  any  person  sustains  any  damage  by 
reason  of  the  exercise  of  any  of  the  powers  of 
this  Act,  in  relation  to  any  matter  as  to  which 
he  is  not  himself  in  default, /«7Z  compensation 
shall  be  made  to  such  person  by  the  local 
authority  exercising  such  powers."  In  prose- 
cuting his  appeals  the  appellant  reasonably 
incurred  greater  expenses  than  his  taxed  costs, 
and  he  claimed  the  difference. 

Held — that  the  law  does  not,  in  general, 
recognize  the  difference  between  the  sum  which 
it  gives  as  costs,  that  is,  costs  taxed  as  between 
party  and  party,  and  the  larger  sum  which  in 
practice  a  litigant  has  to  pay,  and  which  is 
commonly  known  as  costs  between  solicitor  and 
client  ;  that  sect.  308  of  the  Public  Health  Act, 
1875,  makes  no  difference  so  as  to  cause  the  case 
to  be  an  exception  to  the  general  rule  of  law, 
and  that  the  meaning  of  "full  compensation" 
in  sect.  308  is  the  compensation  which  the  law 
gives  to  the  person  claiming,  and  that  is  costs 
taxed  and  recoverable  as  between  party  and 
party. 

Decision  of  Div.  Ct.  ([1900)  2  Q.  B.  104  ;  69 
L.  J.  Q.  B.  556  ;  64  J.  P.  439  ;  16  T.  L.  R.  310) 
affirmed. 
BARNETT    r.    ECCLES    CORPORATION,    [1900]    2 

[n.  B.  423  ;  69  L.  J.  Q.  B.  837  ;  64  J.  P.  692  ; 
83  L.  T.  66  ;  16  T.  L.  11.  463— C,  A. 
A»il  see  No.  38.  In/ra. 

37.  Pfi rate  Prosecution — Abatement — Specif  ij- 
inq  requisite   Works— Prohihition  of  Recurrenee 
—Puhlic  Health  Act,  1875  (38  &  39  Vict.  e.  55), 
*.?.  94,  95,  105.J — On   a   complaint  against  the  I 
appellant  by  a  private  person   that  a  nuisance  j 
existed  on  the  appellant's  premises  by  an  accu-  , 

B.D. — VOL.  III. 


mulation  of  slaughter-house  offal  and  filth,  tlie 
justices,  under  sect.  105  of  the  Public  Health 
Act,  1875,  made  an  order  that  within  one 
calendar  month  from  the  service  of  the  order  the 
appellant  should  take  such  steps  as  might  be 
necessary  to  abate  the  said  nuisance,  and  further 
prohibited  the  appellant  from  doing  such  acts 
as  might  lead  to  a  iccurrence  of  the  said 
nuisance. 

Held— that  though  the  complaint  was  made 
by  a  private  person,  the  order  must  specify  the 
works  necessary  to  be  done  in  order  to  abate  the 
said  nuisance. 

Held,  further,  that  that  part  of  the  order 
prohibiting  the  appellant  from  thaing  such  acts 
as  might  lead  to  a  recurrence  of  the  said  nuisance 
was  good,  and  must  be  upheld. 

Reg.  v.  Horrocks  (1900),  69  L.  J.  Q.  B.  688  ; 

[64  J.  P.  661  ;  82  L.  T.  767  ;  16  T.  L.  R.  435— 

Div.  Ct. 

38.  Failure  of  Proceedings  instituted  hy  Cor- 
poration— Arbitration  to  assess  Compensation — 
Fresh  Proceeding — Aicardinq  Costs  to  vnsuccess- 
ful  Party— Public  Health  Act,  1875  (38  &  39 
Vict.  c.  55),  .y.  180.] — A  corporation  commenced 
proceedings  against  B.  under  sect.  95  of  the 
Public  Health  Act,  1875,  in  respect  of  a  nuisance, 
with  the  result  that  the  High  Court  of  Justice 
decided  that  B.  was  not  liable,  and  awarded  him 
the  costs  of  the  proceedings.  B.  then  claimed 
full  compensation  under  sect.  308  of  the  Act, 
and  the  matter  went  to  arbitration.  B.  re- 
covered nothing,  but  the  arbitrator  ordered  the 
corporation  to  pay  the  costs  of  the  arbitration. 

Held — that  the  arbitrator  had  no  jurisdiction 
under  sect.  308  to  award  costs  to  a  wholly  un- 
successful party. 

Held,  also,  that  the  arbitration  was  not  part 

of  the  litigation  commenced  by  the  corporation, 

but  a  fresh  proceeding  instituted  by  B. 

In  re  Barnett  and  Eccles    Corporation, 

[(1901),  65  J.  P.  757— Div.  Ct. 

And  see  No.  36,  supra. 

39.  Abateme)it~Structural Defects — "  Owner''' 
—  Collector  of  Rents— Public  Health  Act,  1875 
(38  &  39  Vict.  c.  55),  .«.  4,  94,  95,  96,  98,  104.] 
— A  complaint  was  preferred  against  the  re- 
spondent, a  collector  of  rents  and  agent  for  the 
owner,  under  sect.  94  of  the  PublicHealth  Act, 
1875,  requiring  him  to  abate  a  nuisance  on  the 
premises  arising  from  structural  defects.  The 
justices  held  that  the  respondent  was  not  the 
"  owner." 

Held — that  the  rent  collector  was  the 
"  owner"  within  tlie  definition  of  sects.  4,  94,  of 
the  Public  Health  Act,  1875,  and  might  be  served 
with  a  notice  under  sect.  94. 

St.  Helen's  Corporation  v.  Kirhham  ((1885)  16 
Q.  B.  D.  403  ;  .50  J.   P.  647  ;  34   W.  U.   440— 
Lopes,  J.)  followed. 
Broadbent  v.  Shepherd,  65  J.  P.  70 ;  49  \V. 

[11.  205;  83   L,   T.  5U4  ;    17    T.    L.    U.    52— 
Div.  Ct. 

In  the  above  case,  at  some  time  after  the  first 
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hearing  the  respondent  ceased  to  be  agent,  and 
on  the  second  hearing  the  justices  dismissed  the 
summons. 

Held — that  the  justices  ought  to  have  made 
the  order  upon  the  respondent,  notwithstanding 
that  he  had  ceased  to  be  the  agent  for  the  pro- 
perty when  the  case  was  actually  determined. 

Broadbent  v.  Shepherd,  [1901]  2KB.  274  : 
[70  L.  J.  K.  B.  628 :  65  J.  P.  499  ;  49  W.  R. 
.521  ;  84  L.  T.  844  ;  17  T.  L.  R.  460— Div.  Ct. 

40.  Abatement  -Drdhiage  of  Himses — Drain 
for  Surface  Wdtcr — Slops  and  Soapsuds — Dis- 
charge of  Fteciil  Miittrr  into  Drain — JTotice  to 
Local  Authorilii—FuhVw  Health  Act,  187.5 
(.38  &  39  Vict.  c'.  55),  ss.  4,  21.]— There  was  in  a 
village  an  adequate  system  of  sewage  by  privies 
and  cesspools  so  far  as  faecal  matter  was  con- 
cerned. There  was  also  running  along  the 
highway  a  drain,  and  persons  occupying  houses 
along  the  highway  had  connected  their  houses 
with  it  for  the  purpose  of  sending  down  slops 
and  that  class  of  water.  The  appellant,  without 
any  notice  to  the  local  authority,  in  1900  made 
a  water-closet  on  his  land,  and  connected  it  with 
a  communication  which  he  already  had  with  the 
highway  drain,  and  which  had  been  used  for 
passing  soapsuds  and  that  class  of  liquid  down 
the  drain.  The  matter  which  he  sent  from  his 
water-closet  passed  directly  through  the  channel 
into  the  bottom  of  a  disused  quarry,  which  was 
part  of  the  plaintiff's  premises,  and  immediately 
adjoined  her  garden.  The  effect  of  that  was  to 
create  an  intolerable  nuisance  to  the  plaintiff. 

Held  (by  Byrne,  J.) — that  the  drain  was  not 
the  class  of  sewer  to  which  the  provisions  of  the 
Public  Health  Act,  1875,  enabling  any  person  to 
pass  the  ftecal  matter  of  his  household  into  it, 
applied. 

Kinson  Pottery  Co.  v.  Poole  Corporation 
([1899]  2  Q.  B.  41  ;  68  L.  J.  Q.  B.  819  ;  63  J.  P. 
580 ;  47  W.  R.  607  ;  81  L.  T.  24  ;  15  T.  L.  R.  379 
—Div.  Ct.,  see  Sewers  and  Drains,  No.  48) 
followed. 

Held  (by  the  C.  A.)— that  the  above  point 
did  not  arise,  and  that  even  if  it  was  a  sewer 
into  which  the  appellant  had  a  right  under  the 
conditions  of  the  statute  to  pass  faecal  matter  he 
had  not  performed  those  conditions. 

Judgment  of  Byrue,  J.  ((1901)  17  T.  L.  R. 
470)  affirmed. 

Graham  c.  Wroughton,  [19ol]  2  Ch.  451 ;  70 

[L.  J.   Ch.  673  ;  65  J.  P.  710  ;  49  W.  R.  643  ; 

84  L.  T.  744  ;  17  T.  L.  R.  573— C.  A. 

41.  Overcrowding — Order  to  Inspect — "House" 
— Day  School  ivithout  Boarders — Public  Health 
Act,  1875  (38  &  39  Vict.  c.  55),  ss.  4,  91,  92,  102.] 
Under  sect.  102  of  the  Public  Health  Act,  1875, 
if  a  local  authority  desire  to  obtain  admission  to 
a  "house"  for  the  purpose  of  seeing  as  to 
whether  or  not  there  is  a  nuisance  there,  they 
may  apply  to  a  magistrate  or  j  ustices  on  com- 
plaint on  oath  by  an  officer  of  the  local  authority. 


after  reasonable  notice  in  writing  of  intention  to 
make  the  same  to  the  person  having  custody  of 
the  premises,  who  may  by  order  require  the 
person  having  the  custody  to  admit  the  local 
authority  by  their  officer  to  the  premises. 
Sect.  4  says  that  "  house  "  is  to  include  "  school." 

Held — that  neither  the  magistrates  nor 
quarter  sessions  have  to  decide  whether  there  is 
a  nuisance  or  not,  but  they  have  to  consider 
whether  there  is  reasonable  ground  for  suspecting 
there  is  a  nuisance  ;  that  the  order  ought  to  be 
made  in  reference  to  the  particular  subject- 
matter,  not  to  give  an  officer  the  right  to  inspect 
everything  ;  and  that  "house"  in  sect.  91  (5)  of 
the  Public  Health  Act  included  a  day  school 
where  there  were  no  boarders  and  where  none  of 
the  members  of  the  staff  resided  and  the  only 
persons  dwelling  upon  the  premises  were  two 
maidservants. 

Wimbledon    Urban    District    Council    v. 

[Hastings,  (1902)  87  L.  T.  118  ;  67  J.   P. 

4.5— Div.  Ct. 


42.  Obstructing  Local  Authority  in  E-zecution 
of  Duty — Notice  to  Abate  Nmsance — Refusal  to 
Admit  Members  of  District  Council  to  Premises 
— Enterinq  Premises  without  Permission — Tres- 
pass—Public Health  Act,  1875  (38  &  39  Vict, 
c.  5.5),  ss.  102,  306.] — A  notice  having  been 
served  by  an  urban  council  upon  the  owner  of 
premises  requiring  him  to  abate  a  nuisance 
thereon,  certain  members  of  the  council  went  to 
the  premises,  and,  without  the  permission  of  the 
owner,  some  of  them  entered  the  premises  to 
make  an  inspection,  the  rest  remaining  outside. 
The  owner  thereupon  locked  the  door  of  the 
premises,  thus  preventing  the  members  who 
were  outside  from  entering,  and  those  who  were 
inside  from  getting  out.  Upon  an  information 
charging  the  owner  with  having  wilfully 
obstructed  the  members  in  the  execution  of  the 
Public  Health  A.ct.  1875  :— 

Held — that  the  members  had  no  power  under 
sect.  102  of  the  Act  to  enter  premises  except  by 
permission  of  the  owner,  or  by  an  order  of  a 
magistrate,  and  that  therefore  they  were  not 
lawfully  thei'e,  and  the  owner  was  not  guilty 
of  obstructing  them  in  the  performance  of  their 
duty. 

CONSETT  Urban  District  Council  r.  Craw- 
[FORD,  [1903]  2  K.  B.  183;  72  L.  J.  K.  B. 
571  ;  67  J.  P.  309  :  51  W.  R.  669  ;  88  L.  T. 
836  :  19  T.  L.  R.  508  ;  1  L.   G.  R.  558— Div. 

Ct. 

43.  Order — Signature  b y  o?if>  Justice  iimifficient 
—Public  Health  Act,  1875  (38  &  39  Vict.  c.  55), 
ss.  96,  251,  and  Sched.  IV.,  Form  C. — Summary 
Jurisdiction  Act,  1848  (11  &  12  Vict.  c.  43),  ss.  12, 
U— Summary  Jurisdiction  Act,  1879  (42  &  43 
Vict.  c.  49),  ss.  29,  31 — Summary  Jurisdiction 
Mules,  1886,  r.  31,  Consolidated  Form,  No.  19.]— 
An  order  of  justices  for  the  abatement  of  a 
nuisance  under  sect.  96  of  the  Public  Health  Act, 
1875,  must  be  drawn  up  in  writing,  and  must 
be  signed  by  two  justices,  at  least,  who 
were  present  and  took  part  in  the  hearing  and 
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Nuisance  :  Abatement  and  Expenses — Continued. 
(lelenniuatiun  of  the  ca.SL',aiul  .s,'iiilil(>  it  should  be 
served  upon  the  defendant. 

Ueeision  of  Qr.  Sess.  (67  J.    P.  380)  reversed. 

Wing   c.  Epsom  Ukban   Distkict  Council, 

[1904]  1  K.  B.  798  ;  73  L.  J.  K.  B.  389  ;    H8 

J.  P.  259  ;  52  AV.   R.  4G1  ;  90  L.  T.  543  ;  20 

T.  L.  R.  310  ;  2  L.  G.  R.  714— Div.  Ct. 

44.  St'iaige—Diipoml   of—Local  Aiithorltij— 
Liuh'iUt I/— Statutory  Poicer.i — Public  Health  Act, 
1875  (38  &  39  Vict.  e.  55),  .«.  17,  27.  299— Z«w/ 
Gorerinnent    Board's    Proriaional    Orders    f'oii- 
tirmation    (^Xo.   9)    Jet,    1900   (OS   &   64    Vict. 
c.  clxxviii.),   DoreiteMer   Order.   1900,   art.  21.]  ; 
—  Sect.    27    of    the   Public    Health    Act,    1875, 
eni{)0\vers  any  local  authorit}'  to  construct  works  j 
for  the  disposal  of  the  sewage  of  their  district  | 
"  provided  that  no  nuisance  be  created."     By  a 
provisional  order,   contirmed  by  Act  of  Parlia- 
ment, a  local  authority  were  required  to  carry  1 
out  within  a  fixed  time  works  for  the  disposal  of  j 
the  sewage  of   their    district   approved  by  the  j 
Local  Government  Board,  and  in  case  of  default 
these    requirements    were  made  enforceable  in  } 
manner    provided  by    sect.  299    of    the    Public 
Health  Act,    1875,  which  authorises   the  Local 
(jovernment    Board    to  enforce  performance  of  , 
duty  by  defaulting  local  authorities  by  writ  of  ; 
mandamus.      The   local    authority    accordingly  i 
constructed  sewage  works  approved  by  the  Local 
Government  Board,  and  the  works,  though  con- 
structed   without     negligence,    created   both   a « 
public  anrl  a  private  nuisance. 

Held — that  the  order  was  only  a  direction  to 
the  local  authority  to  exercise  the   powers  of  i 
sect.  27,  within  a  given  time,  and  did  not  exempt  ; 
the  local  authority  from  their  obligation  under 
that  section  not  to    create  a   nuisance,  and  an 
injunction  was  granted. 

An  eifluent  of  improperly  treated  sewage  was 
sent  by  the  local  authority  from  their  works  into 
a  small  non-navigable  stream  in  contra veution 
of  sect.  17  of  the  Public  Health  Act,  1875. 

Held — that  an  action  was  maintainable  by  the  , 
Attorney-General  for  the  breach  of  the  statutory  1 
obligation,  altiiough  no  damage  was  proved  ;  but, 
the  breach  having  been  abated,  no  injunction 
was  granted. 

Attorncij-Gcneral  v.  Cockerniouth  Local  Board  \ 
((1874)  L.  R.  18  Eq.  172  :  44  L.  J.  Ch.  118  :  22  ' 
W.  R.  619  :  30  L.  T.  590)  followed. 

Decision  of    Kekewich,  J.  (69  J.  P.   3(53  ;  93 

L.  T.  290  ;  21  T.  L.  R.  69.5)  affirmed. 

Attorney-General  c.  Dorchester  Corpora- 

Ttion,  (1906)  70  J.  P.   2.S1  ;  <.)4  L.  T.  682  :  22 

T.  L.  U.  4X0;  4  L.  G.  R.  67.5— ('.  A. 

See  als„  rl/.sr.v  ///  Section    \'I. 

Vi.  EAETH  AND  WATEE-CL08ETS. 

45.  Poicer.i  of  Local  Authoiitij — Xo  ijeueral 
I'ciolutiou — Xotice  to  proiide  sufficieut  Water- 
clii.'ief — Sjfecifieafiou —  Validitij  of  Xotice — Puhlic 
ircalfh  Act,  1875  (38  &  39  Vict.  c.  .55),  .v.  36.]  — 
Tlie  Public  Health  Act,  1875,  provides  by  sect.  36 


that  if  a  house  appears  to  the  local  authority  to 
be  without  a  sufficient  water-closet,  earth-clo.set, 
or  privy,  the  authority  shall,  by  written  notice 
require  the  owner  or  occupier  "  to  provide  a 
sufficient  water-closet,  earth- clcset,  or  privy," 
and  that  "  if  such  notice  is  not  complied  with," 
the  authority  may  do  the  work  and  recover  the 
expenses  from  the  owner. 

The  plaintiff  R.  was  the  owner  of  a  house,  and 
on  November  24th,  1897,  the  defendants  .served 
on  him  a  notice  that,  as  the  house  was  without 
a  sufficient  water-closet  he  was  '■  to  provide  a 
sufficient  water-closet  to  the  said  house  according 
to  the  specification  given  by  this  notice,"  and 
then  followed  the  usual  notice  that  if  the  work 
was  not  done  the  authority  would  enter  and  do 
the  work,  and  a  specification  of  tlie  kind  of 
water-closet  to  be  \mt  in. 

In  an  action  for  an  injunction  to  restrain  the 
authority  from  entering  : — 

Held,  by  Ridley,  J.  (62  J.  P.  216;  78  L.  T. 
184),  that  the  notice  was  bad  on  the  ground 
that  it  did  not  allow  the  owner  to  comply  with  it 
by  providing  any  other  "sufficient"  water-closet 
than  that  specified,  although  it  was  not  given  in 
pursuance  of  a  general  resolution  without  regard 
to  the  particidar  requirement. 

Semhle,  that  it  might  be  bad  also  for  leaving 
out  the  words  "  earth-closet  or  privy."  which 
according  to  the  section  the  premises  should  be 
without  before  the  notice  can  be  given. 

In  such  a  case  the  remedy  of  the  plaintiff 
is  not  by  appeal  to  the  Local  Government 
Board  under  sect.  268  of  the  Public  Health  Act, 
1875,  but  appeals  to  that  body  lie  only  in  cases 
where  the  question  arises  as  to  the  sufficiency. 

On  appeal,  the  C.  A.  varied  the  order  of 
Ridley,  J.,  and  stayed  proceedings  pending  the 
decision  in  No.  47,  infra,  holding  that  the  state- 
ment of  claim  disclosed  a  cause  of  action. 
Robinson  r.  Sunderland  Corporation, 
[(1899)63.1.  P.  19— C.  A. 

46.  Poire  r.-<  of  Local  Author  it;/  —  General 
RcMilution — Xotice  to  Proride  sufficient  Prinj — 
Validity  of  Xotice— Puhlic  Health  Act,  1875 
(38  &  39  Vict.  c.  55),  .v.  36.]— The  Public  Health 
Act,  1875,  provides  by  sect.  36  that  if  a  house 
appears  to  the  local  authoritj'-  to  be  without 
a  sufficient  water-closet,  earth-closet,  or  privy, 
the  authority  shall  Vjy  written  notice  require 
the  owner  or  occupier  "  to  provide  a  sufficient 
water-closet,  earth-closet,  or  privy,"  and  that 
"if  such  notice  is  not  complied  with,"  the 
authority  may  do  the  work  and  recover  the 
expenses  from  the  owner. 

A  local  authority  passed  a  general  resolution 
that  in  all  cases  c»f  nuisances  requiring  the  recon- 
struction of  privies  it  should  as  far  as  prac- 
ticable be  ordered  that  the  privies  should  be 
converted  into  privies  on  a  particular  .system.  In 
pursuance  of  that  resolution,  a  notice  was  served 
upon  the  owner  of  some  houses,  under  sect.  36, 
that  each  house  was  without  a  sufficient  privy, 
and  requiring  hiiu  "  to  provide  ...  a  sufficient 
privy  on  the  waste  water-closet  system  in 
accordance  with  plans"  specified. 

Held — that  the  notice  was  invali<l  because  it 
6—2 
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Earth  and  Water-Closets — Cont'mued. 
was  given  in  pursuance  of  a  general  resolution 
and  also  because  it  did  not  permit  the  owner  to 
comply  with  the  notice  by  providing  any  other 
"sufficient"  privy  than  that  specified. 

Decision  of  Div.  Ct.  ([1897]  2  Q.  B.  357  ;  P\ 

J.  P.  646  ;  66  L.  J.  Q.  B.  797  :   77  L.  T.  306  ;  13 

T.  L.  R.  537  ;  46  W.  R.  30)  affirmed. 

Wood  r.  Widnes  Cokporation,  [1898]  1  Q.  B. 

[463  ;  62  J.  P.  117  ;  67  L.  J.  Q.   B.  254  ;   77 

L.  T.  779  ;  14  T.  L.  R.  192  ;  46  W.  R.  293— 

C.A. 

47.  Enterinri  Premises — Inquiry  as  to  Suffi- 
cieneij  of  /ircsent  Sanitary  Arra')igeiiients — 
PuMie  ilealth  Act,  1875  (38  &  39  Vict.  c.  5.5), 
ss.  36,  268,  305.]— Justices  have  no  jurisdiction 
to  inquire  into  the  sufficiency  of  present  sanitary 
arrangements  u^jon  the  hearing  of  an  application 
for  an  order  to  enter,  examine,  antl  lay  open 
premises  under  the  Public  Health  Act,  1875 
(37  &  38  Vict.  c.  55),  s.  305,  for  the  purpose  of 
making  plans,  &c.,  for  works  to  be  executed 
under  sect.  36  of  the  Act.  An  appeal  from  the 
decision  of  the  local  authority  lies  to  the  Local 
Government  Board  under  sect.  268. 
Robinson     r.     Sunderland     Corporation, 

[1899]    1    Q.  B.    751  ;  68  L.J.  Q.   B.  330  ;  63 

J.  P.  341  :  80  L.  T.  262  ;  15  T.  L.  R.  195  ;  19 

Cox,  C.  ('.  24.5— Div.  Ct. 

48.  Pririrs— Power  of  Loral  AiitJtorlttj  to 
Order  a  Watrr-doset  in  place  of  a  Pririj — 
Piihlic  Health  Aet,  1875  (38  &  39  Vict.  c.  5.5), 
ss^  35,  36,  268.]— Sect.  36  of  the  Public  Health 
Act,  1875 — which  empowers  a  local  authority  to 
give  notice  requiring  the  owner  of  a  house  to 
provide  a  sufficient  water-closet,  earth-closet,  or 
privy,  and  an  ashpit,  or  either  of  them,  and,  in 
case  of  non-compliance,  empowers  the  local 
authority  to  do  the  necessary  works  and  recover 
the  expenses — does  authorise  the  local  authority 
to  order  a  sufficient  water-closet  to  be  provided 
in  place  of  a  privy  where  the  existing  accommo- 
dation is  insufficient. 

St.  Lnhe's    Vestn/  v.  Lewis  ((_1862)    1    B.  .V:  S. 
865  ;  31  L.  J.  M.  C.  73;   10  W.  R.   249  ;  5  L.  T. 
(n.s.)  608  ;  8  Jur.  (n.s.)  432)  approved. 
NiCHOLL  r.  Epping  Urban  District  Council, 

[1899]   1  Ch.  844  ;  68  L.  J.  Ch.  393  ;  63  J.  P. 

600  ;  47  W.  R.  457  ;  80  L.  T.  515  ;  15  T.  L.  R. 
338— Stirling,  J. 

49.  yuisa/ice  —  "  Cleansinfi"  tnj  Loral 
Autliority  —  Pesponsibiliti/  —  Puhlic  Health 
Act,  1875  (38  &  39  Vict.  c.  5.5),  ss.  42,  94.]— 
Where  a  local  authority  have  themselves  under- 
taken the  cleansing  of  privies  under  sect.  42  of 
the  Public  Health  Act,  187.5,  and,  owing  to  cases 
of  typhoid  fever  in  the  houses  to  which  the 
privies  are  attached,  the  privies  have  become  in 
such  a  state  as  to  be  a  nuisance  and  injurious  to 
health  ;  the  local  authority  are  responsible  for 
the  abatement  of  the  nuisance,  and  not  the 
owner  of  the  houses,  especially  where  such  owner 
has  recently  purchased  such  houses  in  that  con- 
dition without  knowledge  of  the  existence  of  the 


nuisance.  "Cleansing"  in  sect.  42  has  a  wide 
meaning,  and  includes  removal  of  all  matter 
which  causes  the  nuisance,  e.g.  bacteria. 

Barnett  v.  Laskey,  (1 899)  68  L.  J.  Q.  B.  55 ; 
[63  J.  P.  5  ;  79  L.  T.  408— Div.  Ct. 

50.  E.risting  Clo.'iet  Acconiniodafion  a  yi/isance 
—  Conrersion  into  Watrr-clnsrt — Coiiijihjing  with 
liequirements  of  (  'or/inratln/i — E.r/)en-'<cs.~\ — By 
the  Bootle  Provisidual  Order,  1897,  when  a 
sewer  and  water  supply  sufficient  for  the  i)urpose 
are  reasonably  available,  the  corporation  may  by 
written  notice  to  the  owner  of  any  building 
require  any  existing  closet  accommodation  pro- 
vided at  or  in  connection  with  such  building  to 
be  altered  so  as  to  be  converted  into  a  water- 
closet  which  shall  comply  with  the  bye-laws  in 
force,  and  shall  communicate  with  a  sewer. 
Power  is  also  given  to  the  corporation  that  if  the 
owner  fail  to  comply  with  the  notice  the  corpora- 
tion m»j  do  the  work  and  recover  the  expenses. 
An  appeal  to  justices  is  given  to  any  person  who 
deems  himself  aggrieved  by  any  of  the  require- 
ments of  the  corporation,  or  as  to  the  reasonable- 
ness of  any  expenses  wholly  or  partially  re- 
coverable from  him,  and  justices  on  such  appeal 
'•  may  make  such  order  in  the  matter  as  to  them 
may  seem  equitable." 

0.,  an  owner  of  certain  houses,  was  served  with 
a  notice  by  the  inspector  of  nuisances  requiring 
the  existing  closet  accommodation  to  be  con- 
verted into  water-closets,  and  it  was  stated  in 
such  notice  that  the  existing  closet  accommoda- 
tion had  been  certified  by  the  medical  officer  to 
be  in  such  a  state  as  to  create  a  nuisance  and  to 
be  injurious  to  health.  0.  appealed  to  justices, 
who  found  that  the  existing  closet  accommoda- 
tion was  in  such  a  state  as  to  create  a  nuisance 
antl  to  be  injurious  to  health,  and  that  the 
requirements  of  the  corporation  were  reasonable, 
and  ordered  that  the  expenses  in  carrying  out 
these  recjuirements  should  be  borne  in  equal 
shares  by  0.  and  the  corporation. 

Held — that  it  was  competent  for  the  justices 
to  deal  with  the  matter  in  the  way  in  which 
they  had  done,  and  they  had  power  to  make  any 
order  as  to  expenses  which  appeared  to  them  to 
be  reasonable,  having  regard  to  all  the  circum- 
stances of  the  case. 

Bootle  Corporation    v.    Owens,  (1902)  66 
[J.  P.  357  ;  87  L.  T.  74— Div.  Ct. 
(.A.i?.— This  case  was  decided  May  19th,  1898 
—Ed.) 

51.  ••  Proper  and  Convenient  Place "  — 
Nnisance  to  adjoining  Owner — Mandatonf  In- 
junction—Piihlic  Health  Act,  1875  (38  &  39 
Vict.  c.  55),  s.  39.]^The  power  which  local 
authorities  have  under  sect.  39  of  the  Public 
Health  Act,  1875,  of  erecting  urinals  in  "  proper 
and  convenient  situations"  does  not  authorise 
them  to  do  anything  which  constitutes  a  private 
nuisance  to  individuals. 

The  test  is,  does  it  materially  interfere  with 
the  ordinary  comfort  and  convenience  of  the 
adjoining  owners  in  the  enjoyment  of  their 
property  .'     And,  if  it  does,  it  cannot  be  justified 
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Earth  and  Water- Closets—  Cuntinucd. 

oil  the   trnniiid  tliat  it    was  erected  in   (ivdcr  to 
obviate  ])ic-oxistiiig-  nuisances. 

The  Court  irrantcd  a  mandatory  injunction 
ordering  the  defendant  council  to  remove  within 
six  weeks  a  urinal,  erected  within  twelve  feet  of 
the  entrance  gates  to  the  plaintiff's  property,  on 
the  ground  that  it  was  a  nuisance  to  him  and 
other  iidiabitants  of  his  house.  Si'iiihh',  also, 
such  a  situation  is  not  "  proper  and  convenient." 

Senor-s'  V.  Matloch  Bath  Local  Board  ((188.-.) 
H   Q.   B.   1).  928:  52    L.   T.  762— Denman,  J.) 
followed. 
Leyman  /'.  Hks.-le  Uijba.v  District  Council, 

[(I'.KW)  (u  .1.  p.  .-.i;  :   I'.iT.  L.  R.  73  :  I   L.  «.  R. 
7(> — Joyce,  J. 

52.  Proper  and  Conveu'ieid  Situation — Xuisance 
— Detriment  to  Propi-rty — Public  Health  Act, 
1875  (38  &  39  Vict.  r.  55),  .v.s.  39,  40.]— In  an 
action  to  restrain  a  local  authority  from  erecting 
a  public  lavatoiy  close  to  the  plaintiff's  property 
at  a  seaside  resort,  it  appeared  that  the  roof  of 
the  lavatory  and  its  approaches,  but  not  the 
entrance  to  it,  would  be  visible  from  the  plaintiff's 
house. 

Held,  upon  the  particular  facts,  that  the 
lavatory  was  required  :  that  it  was  to  be  in  a 
proper  and  convenient  situation  ;  that  it  was  not 
a  nuisance  either  public  or  j.rivate  ;  and  that 
although  it  might  prove  detrimental  to  the  pro- 
perty of  the  plaintiffs,  yet  the  local  authority 
having  acted  reasonablj^  and  bona  Jide  in  the 
exercise  of  their  powers  under  sect.  39  of  the 
Pu}>lic  Health  Act,  1875,  the  action  must  be 
dismissed. 
Mayo  r.  Seaton  Urban   District  Council 

[(1904)    (18    .).    P.    7  ;     2     L.    G.    R.    127— 
Kekewich,  J. 

53.  Cleansin;/  of-'Earth-cloxetn,  Pririex,  Ashpit. t 
and  Ce.ixpo(iIx" — Buty  of  Sanitary  Authority — 
Public  Health  Act,  1875  (38  &  39  Vict.  c.  r,b), 
ss.  i2,  44.] — The  appellants  were  the  owners  ancl 
occupiers  of  premises  on  which  there  was  a 
cesspool  receiving  the  drainage  from  the  premises, 
which  consisted  of  a  shop,  slaughterdiouse,  and 
stables.  The  appellants  used  to  empty  and 
cleanse  the  cesspool,  but  afterw'ards  ceiised  to  do 
so,  and  contended  that  the  obligation  to  do  so 
was  on  the  respondents.  It  appeared  that  in 
1890  the  respondents'  })redecessors  had  passed  a 
bye-law  which  provided  that  every  occupier  of 
anj'  premises  shall  once  at  least  in  every  three 
mouths  cleanse  every  cesspool  belonging  to  sucli 
premises.  Subse<iuently  in  1894  the  respondents 
passetl  a  resolution  pursunnt  to  s-ect.  42  of  the 
I'ublic  Health  Act,  1875,  that  "the  scavenging 
of  privies,  closets,  and  ashpits  be  undertaken  by 
the  board  at  once."  By  a  subsequent  resolution 
tenders  were  obtained,  and  the  work  carried  out 
under  contracts. 

Held— that  the  words  of  sect.  42  must  be 
read  distributively,  and  that  a  local  autliorily 
may  undertake  or  contract  for  the  cleansing  of 
earth-closets,  privies,  ashpits,  and  cesspools  or 
such   one   or   more  of    them  oidv  as  thev  may 


decide   fo   deal    with,   and    that,   llicrcfore,  the 
obligation  to  comply  and  cleanse  the  cesspool 
was  still  on  the  appellants. 
STAINLAND,      kC      INDUSTUIAL      SOCIETY      r. 

[  Stain  LAN  D,^vc.,  Urban  District  Council, 

[190(5J   1    K.   B.  233  :  75  L.  .1.  K.  B.  190;  70 

.1.   l\   1.50:    94   L.   T.  211  :    4    L.  (J.    U.  29.5— 

Div.  Ct. 

54.  Poa^er  fo  Order  in  Place  of  E.cixtiny  Pririex 
— Notice  xpecifying  particular  Thinyx  required 
— Standard  Specification  —  Jiradford  Improve- 
ment Act,  1873  (36  &  37  Vict,  r.clxvii.),  .v.  21.] 
— The  appellants  were  summoned  for  neglecting 
to  provide  water-closets  and  ashpits  for  certain 
houses  in  pursuance  of  a  notice  issued  under 
sect.  21  of  the  Bradford  Improvement  Act,  1873. 
The  a[)pellants  contended  that  the  notice  was 
bad  in  law  because  it  re'iuired  the  substitution 
of  water-closets  for  privies,  and  speeitied  the 
particular  things  the  appellants  were  required  to 
do,  giving  them  no  opportunity  of  submitting 
their  own  plans  to  the  corporation  for  approval. 
They  also  contended  that  in  requiring  work  to 
be  done  according  to  a  standard  specification 
the  corporation  had  not  exercised  such  discretion 
as  they  ought  to  do. 

Held — that  the  powers  given  by  sect.  21  of 
the  Bradford  Improvement  Act,  1873,  were  in 
addition  t.i,  and  not  in  substitution  for,  those 
conferred  by  sects.  35  and  36  of  the  Public 
Health  Act,  1875  ;  that  the  corporation  might 
require  the  substitution  of  water-closets  for 
privies,  and  might  require  the  work  to  be  done 
in  accordance  with  a  standard  specification. 

Agnew  v.  Manchester  Corporation  ((1902)  67 
.J.  P'.  174  ;  1  L.  G.  R.  9— Div.  Ct.,  see  Local 
Government,  Nos.  32  and  85)  followed. 

Smith  r.  Greenwood,  [1907]  2  K.  B.  385 ;  76 

[L.  J.  K.  B.   1129;    71  J.   P.  353;  96  L.  T. 

730  ;  5  L.  G.  R.  660— Div.  Ct. 


VII.  HOURS   OF   EMPLOYMENT. 

And     sec      EDUCATION;      Factories: 
Infants. 
55.    Employment  of  Youny  Person  —  "  Shop  " 

—  "^Licensed  Public-houxcx  and  Refrexhmeut 
Houses    (f   any    Kind"  —  Hotel  —  Pa  ye  Boy 

—  "  Wholly  cmploifed  as  Bomcxtic  Servant" 
— '<hop  Hours  Act,  1862  (55  A:  56  Vict. 
c.  62),  .V.S-.  1,  5,  9,  10.] — The  a[)peliants,  a  large 
London  hotel  company,  employed  a  young  person 
as  a  page  boy  in  their  hotel.  His  duties  were  to 
dust  the  reception  rooms  in  the  morning,  but  he 
was  principally  employed  as  a  messenger,  taking 
up  messages  ami  sending  off  telegrams  and 
messages  for  persons  staying  at  and  u-ing  the 
hotel  and  restaurant.  There  was  no  bar  or 
counter  for  the  sale  of  intoxicating  liquors  at  the 
hotel,  which  was  duly  licensed  under  the  Ale- 
house Act,  1828  (9  (leo.  4.  c.  61),  and  the  Acts 
ameiuliiig  the  same,  ami  lield  an  excise  licence 
under  the  Iidand  Revcinie  Act,  1880(43  A:  44 
Vict.  c.  20),  s.  13  (4).  The  magistrate  hehl  that 
the  page  boy  was  not  "  wholly  employed  as  a 
domestic  servant  "   witliin   the  meaning  of  tht" 
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Hours  of  Em-plojment— Cunt inved. 
Shop  Hours  Act,  1802  (55  &  56  Vict.  c.  <52),  and 
that  the  hotel  came  within  the  words  "  licensed 
public- house  or  refreshment  rooms  of  anj'  kind" 
mentioned  in  sect.  9  of  the  same  statute. 

Held — thai  there  was  evidence  on  which  the 
magistrate  could  find  as  a  matter  of  fact  that 
the  page  boy  was  not  wholly  employed  as  a 
domestic  servant,  and  that  the  hotel  came 
within  the  definition  of  "  licensed  public-house 
and  refreshment  room  of  any  kind"  mentioned 
in  the  statute,  and  that  the  conviction  must  be 
upheld. 

Savoy  Hotel  Company  r.  London  County 

[Council.  [1900]  1  Q.  B.  665  ;  69  L.  J.  Q.  B. 

27i  ;  fi-l  J.  P.  262 ;  49  W.  R.  351  :  82  L.  T.  56  ; 

16  T.  L.  R.  lis— Div.  Ct! 

56.  '-Shop'' — yeicqxiprr  Stall  at  Eadway 
Station  —  Temporary  Strtirtio'e  —  Xewspaper 
Boy  —  S/iop  Hours  Act,  1892  (55  &  56  Vict. 
I-.  62),  fm.  3,  -1,  9.] — A  boy  under  eighteen 
years  of  age  was  employed  by  a  firm  of  news- 
paper agents  at  Redhill  railway  station,  where 
there  was  a  newspaper  stall,  and  on  which 
was  a  notice  referring  to  the  provisions  of  the 
Shop  Hours  Acts.  Part  of  the  boy's  duties 
was  to  go  to  Mersiham  Station,  about  two  miles 
off,  for  about  four  hours  every  morning  to  deliver 
newspapers  in  the  district,  and  to  sell  newspapers 
at  the  station  from  a  temporary  stall  composeil 
of  a  board  laid  across  two  trestles.  No  notice  of 
the  Shop  Hours  Acts  was  affixed  there. 

Held — (1)  that  the  temporary  stall  at  Merst- 
hani  Station  was  not  a  "shop"  within  the 
meaning  of  sects.  4  and  9  of  the  Shop  Hours 
Act,  1892,  so  as  to  require  a  notice  to  be 
exhibited  there ;  and  (2)  that  the  boy  was 
"  employed  "  at  the  stall  at  Redhill  station. 
W.  H.  Smith  &  Son  r.  Kyle,  (1901)  85  L.  T. 

[428  ;  18  T.  L.  R.  H2  ;   [1902]  1  K.  B.  286  ;  71 
L.  J.  K.  P..  16  :  66  J.  P.  101— Div.  Ct. 


VIII.  SLAUGHTER-HOUSES. 

57.  Licence — Old  Slauyhter-houxe — Continvoux 
User — Personal  Licence — Licence  for  Prem  ises — 
Toions  Improrenteid  Clauses  Act,  1847  (10  &  11 
Vict.  e.  34),  ss.  125,  126.]— A  slaughter-house 
licence  under  sect.  125  of  the  Towns  Improve- 
ment Clauses  Act,  1847,  is  a  personal  licence  for 
a  particular  place. 

The  appellant  was  convicted  of  having  used 
premises  as  a  slaughter-house  without  having 
obtained  a  licence  from  the  urban  sanitary 
authority  in  the  following  circumstances  : — A 
licence  had  been  granted  in  1874  to  one  Henry 
Smith  to  slaughter  animals  on  the  premises  in 
question.  Smith  died  in  1881.  but  the  premises 
continued  to  be  used  by  his  widow  as  a  slaughter- 
house till  1898,  and  were  occasionally  so  used  by 
her  between  1898  and  1906,  when  they  were  let 
to  the  appellant.  It  was  contended  by  the 
appellant  that  by  virtue  of  the  licence  which 
had  been  granted  to  Smith  under  sect.  125  of 
the  Towns  Improvement  Clauses  Act,  1847,  the 
premises  were  a  new  slaughter-house  within  the 


,  meaning  of  sects.  125  and  126,  and  that,  there- 
fore, the  premises  remained  a  licensed  slaughter- 
house, whether  continuously  used  as  such  or  not, 
and  that  the  licence  was  not  a  personal  licence 
to  Smith  only,  but  enured  for  the  benefit  of 
successive  occupiers. 

Held — that  Smith's  licence  died  with  him, 
and  that  on  his  death  the  premises  ceased  to  be 
licensed,  and  that  therefore  the  appellant  had 
been  rightly  convicted. 

i  Goodwin  r.  Sale.  [1907]  2  K.  B.  278  :  76  L.  J. 

[K.  B.  654  :  71  J.  P.  303  :  96  L.  T.  694  ;  23 

T.  L.  R.  453  ;  5  L.  G.  R   641— Div.  Ct. 

68.  Licence  —  Period  of  less  than  Twelve 
Months — Effect  of  Attempt  to  Limit  Duration  of 
Licence  to  Period  of  less  than  Ttvelre  Months — 
Public  Health  Acts  Amendment  A  ct,  1 890  (53  &  54 
Vict.  c.  59),  s.  29.] — The  limitation  of  a  grant  of 
a  slaughter-house  licence  to  a  period  of  less  than 
twelve  mouths  is  void  under  sect.  29  of  the 
Public  Health  Acts  Amendment  Act,  1890,  and 
a  licence  containing  such  an  attempted  limitation 
must  be  read  as  extending  for  the  full  period  of 
twelve  months. 
Taylor     /■.     Winsbord     Urban     District 

[Council,  [1907]  2  K.  B.  396  ;  76  L.  J.  K.  B. 

897  :  71   .1.  P.  375  :  97    L.  T.  401  ;   5   L.   G.  R. 
786— Div.  Ct. 


IX.  FIRE  BRIGADE. 

59.  Lmplled  Authority  (f  Superintendent  — 
Ai>plyiny  for  Aid  front  Adjoining  District  — 
Pcmiineration — 'Town  Police  Clauses  Act,  1847 
(10  i;  11  Wat.c.  89),*-.  S2— Public  Health  Act, 
1875  (38  &  39  Vict.  c.  5.5),  s.  171.]— The  super- 
intendent of  a  fire  brigade  applied  to  a  volunteer 
fire  brigade  in  an  adjoining  district  for  help  to 
extinguish  a  fire  in  his  district.  The  volunteer 
fire  brigade  was  accordingly  sent,  and  helped  to 
extinguish  the  fire.  In  an  action  against  the 
council  of  the  district  where  the  fii'c  occurred 
for  the  services  rendered  : 

Held — that  the  superintendent  had  authority 
to  contract  on  behalf  of  the  district  council  for 
the  services  of  the  fire  brigade  from  the  adjoining 
district ;  that  the  word  "  provide  "  in  sect.  32  of 
the  Town  Police  Clauses  Act,  1847,  enabled  him 
to  hire  the  engine  and  other  apparatus,  and  that 
therefore  the  district  council  wei'C  liable. 
James   and    Another    r.    Staines    Urban 

[District  Council,  (1900)  83  L.  T.  426  :  17 
T.  L.  R.  2— Div.  Ct. 

60.  Attendance  at  Fire  Outside  Limits  of 
District — Determination  of  Justices  of  Amount 
of  Expenses  and  Reasonable  Charge  for  Use  of 
Brigade — '•  Order  for  Payment  or  Otherwise^' — 
Whether  Complaint  in  Time  —  Town  Police 
Clauses  Act.  1847  (10  &  11  Vict.  c.  89),  .s.  33— 
— Summary  Jurisdiction  Act,  1848  (11  «fc  12 
Vict.  c.  43),  .V.S-.  8,  II.] — A  determination  of  two 
justices  under  sect.  33  of  the  Town  Police  Clauses 
Act,  1847,  of  the  amount  of  the  expenses  incurred 
by  a  local  authority  in  sending  a  fire  brigade  to 
a'fire  outside  the  limits  of  their  district,  and  of  a 
reasonable  charge  for  the  use  of  the  engines  with 
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Fire  BrigSidie—Conthuted. 

their  appurtenances,  and  for  the  attendance  of 
liremen,  is  not  "  an  order  for  payment  or  other- 
wise "  within  the  meaning  of  sect.  8  of  the 
Summary  Jurisdiction  Act,  1848.  Therefore  a 
complaint  or  information  asking  for  such  a 
determination  under  sect.  33  need  not  be  made 
within  six  months  of  the  fire,  as  sect.  1 1  of  the 
Summary  Jurisdiction  Act,  1848,  does  not  a|)ply 
to  such  a  complaint  or  information. 

R,  r.  Part  and  Another,  (1906)  70  J.  P.  398  ; 
[4  f..  (I.  n.  1122- Uiv.  Ct. 

X.  BYE-LAWS. 

61.  Buildiiui  Bye-laws — Puhlic  Health  Act, 
1875  (38  &  39  Vict.  v.  55).]— The  Crown  is  not 

expressly  or  impliedly  bound  by  the  provisions  of 
the  Public  Health  Act,  1875. 

Therefore  building  bye-laws  made  under  that 
Act  do  not  apply  to  buildings  erected  for  State 
purposes  upon  State  property,  e.g.,  warders- 
dwellings  erected  in  connection  with  a  prison  on 
land  vested  in  the  Prison  Commissioners  or  the 
Home  Secretary. 

Gorton  Local  Board  op  Health  r.  Prison 

[Commissioners,   (1887)   reported   [1904]  2 

K.  B.  1G.5  Cn.)  ;  73  L.  J.  K.  B.  114  (n.)  ;  68  J.  P. 

27  ;  89   L.  T.  478  (n.)  :   1  L.  G.  R.  838  (n.)— 

Div.  Ct. 


Q2.  Scotland—  CI osliKi    hr    (Wfuji    S/m/is   at 

10    p.m.—Burqh    Polir,-    (Srothnul)     Arts,     1S92 

(55  &  56  Vict.'r.  55),  .w.  316,  31s,  ;iS0,  and  1903 
(3  Edw.  7,  c.  33,  .s\  82  (2).]— By  sect.  380 
of  the  Burgh  Police  (Scotland)  Act,  1892, 
refreshment  and  provision  shops  must  not  be 
opened  between  midnight  and  5  a.m.  Under 
the  Act  of  1903  town  councils  may  make  bye-laws 
as  to  the  hours  of  opening  and  closing  ice  cream 
shops,  but  must  allow  them  to  be  open  at  least 
fifteen  hours  daily. 

Held — that  a  bye-law  closing  ice  cream  shops 
between  10  p.m.  and  7  a.m.  was  neither  nltra 
rives,  nor  unreasonable. 

Decision  of   Ct.   of    Sess.    ((1906)   8    F.    564) 
affirmed. 
Da  Prato  and  Others  r.  Partick  Magis- 

[trates,    [1907]  A.  C.  153  ;  96  L.  T.  398— 
H.  L.  (Sc). 

XI.  PEACTICE. 

And  see  Arbitration  ;  Ma(tIstrates. 

63.  Appeal  —  Notice  of  Appeal  to  Quarter 
Sessions — Authorit)/  of  Clerk  to  District  Council 
—Public  Health  Art,  1875  (38  &  39  Vict.  c.  55), 
.V.  259 — Subsequent  Ilatification  by  Council.] — A 
notice  of  appeal  to  quarter  sessions  given  by  the 
clerk  of  a  rural  district  council  against  a  sumn-ary 
order  authorising  the  occupation  of  a  house,  not- 
withstanding the  refusal  of  a  certificate  by  the 
rural  district  council  under  sect.  6  <jf  the  Public 
Health  (Water)  Act,  1878,  is  sufficient  if  sub- 
sequently ratified  by  resolution  of  the  council 
under  their  seal  approving  and  confirming  the 
giving  of  the  notice  of  appeal,  and  authorising 


the  clerk  to  enter  into  the  necessary  recoginzancc 
and  prosecute  the  appeal. 
St.  Mellon's   Rural  District   Council  »-. 
[Edwards,  (1903)  67  J.  P.  396— Monmouth- 
shire Qr.  Sess. 

64.  Statutory  Declaration  by  Umpire — Omis- 
sioit  to  Make  and  Annex  to  Award — Public 
Health  Act,  1875  (38  &  39  Vict.  c.  55),  s.  180 
(10),  (11).] — An  umpire,  duly  appointed  under 
the  Public  Health  Act,  1875,'failed  to  make  the 
statutory  declaration  and  to  annex  it  to  his 
award  as  required  by  sect.  180  (10),  (11  ,  of  the 
Public  Health  Act,  1875.  One  of  the  parties, 
on  becoming  aware  of  the  omission,  at  once  took 
steps  to  have  the  award  set  aside. 

Held — that  the  award  must  be  set  aside. 
Ludlow  Corporation  v.  Prosser,  (1906)  70 
[J.  P.  400  ;  22  T.  L.  R.  597;  4  L.  G.  R.  940— 
Div.  Ct. 

XII.  MISCELLANEOUS. 

65.  Juri.fdiitiou — Proceedings  before  Justices — 
Jurisdiction  of  High  Court  to  Interfere  by  way  of 
Injunction  or  Declaration — Public  Health  [Build- 
imi  in  Streets)  Act,  1888  (51  &  52  Vict.  c.  52), 
*-.'3— 7^  S.  C,  1883,  Ord.  25,  r.  5.]-The  High 
Court  will  not,  in  the  absence  of  very  special 
circumstances,  exercise  its  jurisdiction  (if  any 
exists)  to  interfere,  by  way  of  injunction  or 
declaration  of  right,  where  the  Legislature  has 
prescribed  a  mode  of  procedure  before  justices. 

Lord  Auckland  v.  Westminster  Local  Board  of 
Works  (L.  R.  7  Ch.  597),  Xerr  v.  Corporation  of 
Preston  (6  Ch.  D.  463),  and  Stanuard  v.  Vestry 
of  St.  Giles,  Camberwell  (20  Ch.  D.  190),  con- 
sidered. 

Grand  Junction  Waterworks  Co.  v.  Hamp- 

[ton  Urban  District  Council,   [1898]  2 

Ch.  331  :  62  J.  P.  566  ;  46  W.  R.  644  ;  78  L.  T. 

673— Stirling,  J. 

66.  Street  Improvements — Resolution  by  Sani- 
tary Authority  to  do  Works — Objections — "  In- 
sufficient or  Unreasonable"  —  Private  Street 
Works  Act,  1892  (55  &  56  Vict.  c.  57),  ss.  6,  7, 8.] 
—By  the  Private  Street  Works  Act,  1892,  s.  4  : 
"  During  the  said  month  any  owner  of  any  pre- 
mises shown  in  a  provisional  apportionment  as 
liable  to  be  charged  with  any  part  of  the 
expenses  of  executing  the  works  may,  by  written 
notice  served  on  the  urban  authority,  object  to 
the  proposals  of  tiie  urban  authority  on  any  of 
the  following  grounds,  that  is  to  sjiy  .  .  . 
(rf)  that  the  proposed  works  are  insufficient  or 
unreasonable,  and  that  the  estimated  expenses 
are  excessive  "  ;  and  by  sect.  8  tiie  sanitary  autho- 
rity have  power  to  have  any  objections  heard  by 
a  Court  of  summary  jurisdiction. 

Held — that  the  Court  of  summary  jurisdic- 
tion has  only  power  to  iiuash  the  resolution  by 
the  sanitary  authority  on  the  grounds  of  insuffi- 
ciency anil  unreasonableness,  if  the  proposed 
scheme  is  found  to  be  insufficient  to  carry  out 
the  purpose  supposed  to  beeffecteil  by  the  works, 
or  if  it,  taken  as  a  whole,  is  unreasonabk'  to  be 
done. 
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The  section  does  not  mean  insufficient  or  un- 
reasonable having  regard  to  some  matter  which 
might  make  a  better  scheme  for  the  neighbour- 
hood in  general. 
Mansfield  Corporation   v.  Butterworth, 

[1898]  2  Q.  B.  274  ;  62  J.  P.  500  ;  67  L.  J.  Q.  B. 

709  ;  78  L.  T.  527  ;  14  T.  L.  R.  431 ;  46  W.  R. 
650— Div.  Ct. 

67.  Police— Prosecutions — Town  Police  Clmises 
Act,  1847  (10  &  11  Vict.  c.  89),  s.  28— Public 
Health  Act,  1875  (38  &  39  Vict.  c.  55),  ss.  171, 
253.] — Within  a  district  of  an  urban  district 
council,  whei'e  the  provisions  of  sect.  28  of  the 
Town  Police  Clauses  Act,  1847,  are  in  force 
owing  to  their  incorporation  with  sect.  171  of 
the  Public  Health  Act,  1875,  the  poHce  can  insti- 
tute proceedings  for  offences  within  that  section, 
and  the  institution  of  such  proceedings  is  not 
restricted  to  the  person  aggrieved  or  the  local 
authority  under  sect.  253  of  the  Public  Health 
Act,  1875. 

JOBSON  r.  Henderson,  (1900)  64  J.  P.  425  ;  82 
\L.  T.  260— Div.  Ct. 

68.  Midwifes— Employment  of  Uncertified  Sub- 
stitute—Remoral  from  Boll  —  Inquiry  before 
Central  Mid  wires  Board — Eridence — Midwifes 
Act,  1902  (2  Edw.  7,  c.  17),  s.  1  (4).]— At  an 
inquiry  held  by  the  respondents,  the  Central 
Midwives  Board,  into  charges  against  the  appel- 
lant of  employing  an  uncertified  person  as  her 
substitute  contrary  to  sect.  1  (4)  of  the  Midwives 
Act,  1902,  evidence  was  given  by  an  inspector  of 
certain  admissions  made  to  him  by  the  appellant 
as  to  her  husband  having  attended  patients  in 
her  stead,  and  of  statements  made  to  him  (the 
inspector)  by  the  appellant's  patients.  The 
appellant  gave  evidence  denying  the  charges, 
but  the  Board  after  deliberation  decided  that 
the  appellant's  name  be  removed  from  the  roll 
of  midwives. 

Held— on  appeal,  that  "  employ  "  in  sect.  I  (4) 
of  the  Midwives  Act,  1902,  did  not  necessarily 
mean  "  employ  for  payment "  ;  that  the  Board 
was  a  body  acting  judicially,  and  that  as  they 
had  before  them  legal  evidence  on  which  they 
were  entitled  to  act,  the  Court  would  not 
interfere. 

Whether  on  such  an  inquiry  the  Board  are 
bound  by  the  legal  rules  of  evidence,  cpicere. 
In  re  Feldmann,  (1907)  71  J.  P.  269  ;  97  L.  T. 

[548  ;    23  T.  L.   R.  432  ;  5   L.    G.   R.   653— 
Div.  Ct. 

69.  Dismissal  of  Servants — Matron  of  Isola- 
tion Hosjrital — Terms  of  Employment — No  Special 
Contract— Bight  to  Dismiss  at  Pleasure— Public 
Health  Act,  1875  (38  &  39  Vict.  c.  o5),ss.  174  (1). 
189.]— The  plaintiff  was  employed  by  the  defen- 
dants as  matron  of  an  isolation  hospital,  at  a 
salary  of  £60  per  annum.  There  was  no  con- 
tract' between  the  parties  as  to  dismissal  or 
notice  to  terminate  the  employment. 

Held — that  the  plaintiff  was  removable  by 
the  defendants  at  their  pleasure,  under  sect.  189 


of  the  Public  Health  Act,  1875,  and  that,  there- 
fore, the  defendants  were  entitled  to  dismiss  her 
at  any  time  without  assigning  any  reason  and 
without  notice. 

E,r  parte  Richards  ((1876)  3  Q.  B.  D.  368  ; 
47  L.  J.  Q.  B.  498  ;  38  L.  T.  684  ;  26  W.  R.  695) 
followed. 

Wood  r.  East  Ham  Urban  District  Council, 
[(1907)  71  J.  P.  129  ;  5  L.  G.  R.  403— C.  A. 

70.  Pistols— Sale  by  Betail— Pistols  Act,  1903 
(3  Edw.  7,  c.  18),  ss.  2,  3.]— The  term  "  pistol" 
in  sect.  2  of  the  Pistols  Act,  1903,  does  not  apply 
to  a  pistol  which  is  a  mere  toy,  but  only  to  a 
pistol  which  is  a  weapon  from  which  a  shot, 
bullet,  or  other  missile  can  be  discharged. 
Bryson  r.   Gamage,  Ld.,   [1907]  2  K.  B.  630; 

[76  L.  J.  K.  B.  936  ;  71  J.  P.  439  ;  97  L.  T. 
399— Div.  Ct. 
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See  Criminal  Law. 
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PUNISHMENT. 
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I.  RAILWAYS. 

(a)  Construction. 

Hoe  also  Co.Mi'ULsoRY  PURCHASE  ;  Arbi- 
tration, 2S  ;  IIICIIWAYS,  10-12, 
122-12S,  WVl.  i:?;!,  HI,  142. 

(i.)  Accommodation  Works. 

1.  Damage  caused  hy  Improper  Construction.'] 
— A  bridge  formed  pait  of  the  design  of  a  railway. 
The  Act  of  Parliament  giving  powers  to  make 
the  line  said  the  defeiidaTits  would  make  a 
bridge  at  a  particular  point  according  to  a 
design  approved  by  the  plaintiffs'  predecessor 
in  title. 

Held — that  the  bridge  was  not  an  accommo- 
dation work  ;  and  tliat  the  plaintiffs'  right  of 
action    for   damage   by    Hoods    caused    by    the 


improper   construction   of   the   bridge   was   not 
taken  away. 

Fefjrand  and  Others  /■.  Midf-and  Ry.   Co. 
[(1901)  17  T.  L.  R.  427— -Kennedy,  J. 

2.  Grant  of  Kisement—  Level  Crossings — Sub- 
stantialhj  increasing  Burden  of  VMsement — 
Railways  Clauses  Consolidation  Act,  184.-)  (8  i:  9 
Vict.  c.  20),  ss.  It;,  68— 7().]— By  a  deed  of 
covenant  of  March  13,  18()8,  it  appeared  that  the 
works  specified  in  the  schedule  thereto  were 
executed  in  pursuance  of  an  agreement  between 
the  plaintiff  company  and  a  landowner,  whose 
lands  were  about  to  be  intersected  by  the  com- 
pany's railway,  and  those  works  were  to  be  "  for 
the  accommodation  of  the  ow^ners  and  occupiers 
for  the  time  being  of  the  lands  adjoining  the 
railway."  Prior  to  and  on  March  13,  1868,  the 
schedule  included  three  level  crossings  which  ran 
side  by  side. 

Held — that  the  defendant,  the  successor  of 
the  landowner,  was  not  entitled  to  use  the  level 
crossings  for  the  purpose  of  conveying  goods  and 
traffic  so  as  substantially  to  increase  the  burden 
of  the  easement  by  altering  or  enlarging  its 
character,  nature,  or  extent  as  enjoyed  at  or 
previous  to  March  13,  1868,  or  as  since  enjoyed 
by  the  defendant  or  her  predecessors  in  title,  if, 
owing  to  acquiescence  or  otherwise,  such  sub- 
sequent enjoyment  was  then  binding  on  the 
plaintiffs  ;  and  that  the  defendant  was  entitled 
to  bring  goods  across  the  level  crossings  sub- 
stantially as  the  same  were  brought  at  or  previous 
to  March  13,  1868,  but  so  that  the  burden  of 
the  easement  was  not  increased  as  aforesaid. 

Great  Northern  Ry.  Co.  v.  M'AUster  ([1897] 
1  Ir.  R.  587,  602)  approved  and  adopted. 
Great  Western  Ry.  Co.   v.  Talbot,  [1902] 

[2  Ch.  7.59  ;  71  L.  J.  Ch.  835  ;  87  L.  T.  405  ; 
18  T.  L.  R.  775  ;  5  W.  R.  312— C.  A. 

(ii.)  Parliamentary  Deposit. 

3.  Abandonment  of  Undertaking — Repayment 
of  Deposit  —  "  Creditors  "  —  Engineers  and 
Solicitors — Right  to  Claim  against  Deposit.] — 
A  special  Act  provided  that,  in  the  event  of  the 
proposed  railway  being  abandoned,  the  parlia- 
mentary deposit  should  be  "  applied  in  the 
discretion  of  the  Court  as  part  of  the  assets  of 
the  company  for  the  benefit  of  the  creditors 
thereof,"  and  subject  to  such  application  should 
be  repaid  to  the  depositors  ;  it  also  |)rovided  that 
"all  costs,  charges,  and  expenses  of.  and  incident 
to,  the  preparing,  obtaining  and  passing  of  this 
Act  siiall  be  paid  by  the  company."  ITpon  the 
abandonment  of  the  undertaking  : — 

Held — that  the  Court  could  allow  against  the 
deposit  the  claims  of  the  engineers  and  .solicitors 
who  had  given  tlieir  services  in  currying  through 
the  company's  Rill,  although  they  had  given  such 
services  solely  in  the  expectation  of  being 
remunerated  by  the  company  when  formed  :  and, 
also,  that  the  Court  could  give  direct  effect  to 
the  claims  of  persons  employed  by  the  pro- 
fessional promoters  of  tlie  company. 
MuiR  r.  Fou.man's  Trustees  and  Others, 
[(1903)  5  F.  546— Ct.  of  Sess. 
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Railways—  Continued. 

4.  Abandonment — Distrihution —  Incjmry  an 
to  Persons  entitled— Costs  of  Inquiry .'\—V>j  a 
railway  company's  Act,  and  a  subsequent  Act 
authorising  its  abandonment,  the  Parliamentary 
deposit  was  to  be  applied  first  in  payment  of 
compensation  to  landowners,  secondly  in  pay- 
ment of  creditors,  and  the  balance  to  be  repaid 
to  the  depositors. 

Upon  a  summons  by  the  depositors  an  inquiry 
was  ordered,  and  it  was  certified  that  no  compen- 
sation was  due  ;  that  one  creditor's  claim  must  be 
disallowed,  but  that  the  other  creditors'  claims 
exceeded  the  amount  of  the  deposit. 

Held— that  the  cost  of  the  inquiry  could  not 
be  paid  out  of  the  deposit  in  priority  to  the 
creditors'  claims. 

In  re  Wrexham,  Mold  and  Connah's  Quay  By. 
Co.  ([1900]  1  Ch.  261  ;  69  L.  J.  Ch.  291  ;  48  W.  K. 
SU  ;  82  L.  T.  33— C.  A.,  No.  86,  infra)  distin- 
guished on  the  ground  that  in  the  present  case 
the  depositors  had  instituted  the  proceedings  for 
their  own  benefit. 

In  re  Lancashire,   Derbyshire  and  East 

[Coast   Railway   Acts,   1891—1896,   and 

Lincoln  and  East  Coast  (190-1)  Railway 

ACTS,  1897—1902,  [1903]  2  Ch.  711  ;  72  L.  J. 

Ch.  789  ;  .52  W.  R.  26— Farwell,  J. 

5.  Abandonment  of  Undertahing— Payment 
out  of  Court  of  Deposit— ParUamentary  Deposits 
Act,  1846  (9  &  10  Vict.  c.  20),  s.  3— Parliamen- 
tary Deposits  and  Bonds  Act,  1892  (55  &  56  Vict. 
c.  27),  .S-.  1.] — Where  a  railway  undertaking  is 
definitely  abandoned,  the  Court  can  deal  with 
the  dejjosit  made  under  the  Parliamentary 
Deposits  Act,  1846,  without  requiring  the  pro- 
moters to  obtain  a  special  abandonment  Act. 
InreTorrington  AND  Okehampton  Railway 

[Bill,  [1907]  1  Ch.  186  :  76  L.  J.  Ch.  175- 
Ncville,  J. 

6.  Agreement  to  Bepay—Vltra  vires.]— Where 
persons  i)rovide  the  required  deposit  to  enable  a 
railway  company  to  obtain  its  special  Act,  it  is 
ultra  vires  for  the  company  to  agree  to  repay 
such  deposit  out  of  their  assets  before  it  is  decided 
whether  or  not  there  are  any  creditors. 

Qucere,  whether  it  is  ultra  vires  to  agree  to 
repay  the  deposit  when  the  prescribed  period 
has  elapsed  without  the  railway  having  been 
made  and  the  claims  of  creditors  have  been 
satisfied. 
HoARE    AND    Another    v.    Plymouth    and 

[North  Devon  Direct  Ry.  Co.,  (1905)  21 
T.  L.  R.  165— Channell,  J. 

(iii.)  In  General. 

7.  Agreement  hg  Two  Companies  to  Construct  a 
Bailway  —  Interpretation  —  Completion  of  a 
Branch  Linehg  One  of  the  Companies— Inequality 
of  User — Bights  of  the  Companies.]— The  West 
Wallsend  Coal  Company  and  the  Monk  Wear- 
mouth  Colliery  Company  were  in  possession  of 
certain  adjacent  coal  mines  and  land  containing 
coal.  These  two  companies  desired  to  construct 
a  railway  to  facilitate  the  communication 
between    their    respective    collieries     and     the 


Government  railway,  and  they  accordingly 
entered  into  an  agTcement  for  the  purpose  of 
carrying  out  their  object,  whereby  the  cost  of 
construction  and  purchase  of  land  for  the  line  to 
run  over  and  all  necessary  exjienses  of  laying  the 
line  were  to  be  borne  by  the  respective  companies 
in  equal  shares,  and  half  the  cost  of  value  of  land 
belonging  to  the  West  Wallsend  Coal  Company 
over  which  the  railway  passed  wao  to  be  paid  by 
the  Monk  Wearmouth  Colliery  Comi>any.  The 
cost  of  renewals  and  maintenance  to  the  line  was 
to  be  paid  by  each  company  or  their  transferees 
in  proportion  to  the  traffic  done  by  each  company 
or  their  transferees.  The  appellants  became 
transferees  of  the  West  Wallsend  Com}iany,  and 
the  respondents  became  transferees  of  the  Monk 
Wearmouth  Colliery  Company,  and  since  then 
the  two  companies  jointly  used  and  managed  the 
railway.  The  appellants  purchased  the  Kilhng- 
worth  Colliery  and  completed  a  branch  line  for 
the  purpose  of  conveying  coal  on  to  the  railway 
belonging  to  the  two  companies. 

Held— that  what  the  appellants  had  done 
was  lawful  although  they  might  thereby  obtain 
a  greater  advantage  from  the  joint  line  than  that 
enjoyed  by  the  other  company,  as  the  parties  to 
the  agreement  seemed  to  contemplate  that  this 
inequality  of  user  might  exist. 
CIaledonian  Coal  Co.  v.  Seaham  Colliery 

[Co.,  [1901]  A.  C.  .554  ;  70  L.  J.  P.  C.  105,; 
84  L.  T.  785— P.  C. 

8.  Contract  to  Make  Station — Private  Act — 
Clause  for  Protection  of  Landoioner— Agreement 
ivith  Third  Person— Wltxa.  vires], — By  a  private 
Act  authorising  the  construction  of  a  railway 
certain  provisions  "  for  the  protection  of "  a 
landowner  were  to  have  effect  "  unless  otherwise 
agreed  between  the  conqiany  and  the  owner." 
One  of  those  provisions  was  that  the  company 
were  to  construct  and  maintain  a  station  for 
passengers  and  goods  with  proper  access  to  and 
from  the  estate  of  the  owner  at  a  certain  place. 

The  defendants,  in  whom  the  railway  with  all 
its  obligations  had  become  vested,  but  who  were 
ignorant  of  the  provision  referred  to,  agreed 
with  the  plaintifl:,  who  was  the  owner  of  a 
building  estate  adjoining  another  part  of  the 
line,  in  consideration  of  certain  payments,  to 
discontinue  the  first-mentioned  station,  and  in 
lieu  thereof  to  erect  a  new  station  adjoining  the 
plaintifiE's  estate. 

Held  (Romer,  L.  J.  dissenting) — thattheagree- 
ment  was  idtra  tires,  it  not  being  competent  for 
the  company  to  take  the  land  and  then  do  what 
the  Act  prohibited,  and  that  it  made  no  diflEer- 
ence  that  the  provision  was  one  for  the  benefit 
of  an  individual  and  not  of  the  public. 

Held,  therefore,  that  the  plaintiff  could 
not  maintain  an  action  for  damages  or  specific 
performance. 

Decision  ofFarwell,  J.  ([1905]  2  Ch.  280  ;  74 
L.  J.  Ch.  659  ;  53  W.  R.  629  ;  93  L.    T.   41  :  21 
T.  L.  R.  499)  reversed. 
Corbett  v.  South  Eastern  and  Chatham 

[Ry.  Co.'s  Managing  Committee,  [1906]  2 

Ch.  12  :  75  L.  J.  Ch.  489  ;  94  L.   T.  748  ;  22 
T.  L.  R.  550— C.  A. 
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Railways —  ( 'mitinupd. 

9.  Lioid  Acquired  under  tSjferial  Act — Subse- 
(laent  Bepenl  of  Special  Act — •'  Not  to  Annul  or 
in  anij  icixe  Prejudice  or  Affect  any  Purchase, 
Sale,  Conreijancc,  or  Contract  heretofore  made  " 
— Pi(/ht.i  of  Mineral  Owiiem — By  which  Statute 
(/orer/ied  —  Railway  C'lauxes  Act,  1845  (8  iSc  !• 
Vict.  c.  20).  xg.  77,  82 — London  and  .\urtk  Western 
Pail  way  Company's  Act,  1846  (9  &  10  Vict.  c. 
cciv.),  s.  I.] — A  deed  of  conveyance  made  under 
the  authority  of  au  Act  of  Parliament,  must  be 
lead  as  if  the  sections  of  the  Act  were  incor- 
porated in  it. 

The  special  Acts  under  which  a  railway  was 
orijTinally  constructed  were  repealed,, and  a  con- 
solidating Act  incorporating  the  Railway  Clauses 
Act,  184r>,  was  passed  ;  but  it  was  specially  pro- 
vided that  the  repeal  was  not  to  "  affect  .  .  . 
any  conveyance  .  .  .  heretofore  made." 

Held — that  the  rights  of  owners  of  minerals 
were  still  governed  by  the  provisions  of  the  special 
Acts,  under  which  their  laud  was  acquired,  and 
not  by  those  of  the  Kailway  Clauses  Act. 

miiott  v.  North  Eastern  By.  Co.  ((1S(!3)  10 
H.  L.  C.  ;S3:?:  11  Eng.  Kej).  10.55  —  H.  L.) 
followed. 

B.  V.  London  and  North  Western  Bi/.  Co. 
([1899]  1  Q.  B.  921  ;  ()8  L.  .1.  Q.  B.  085,  No.  11, 
infra}  overruled. 

Decision  of  C.  A.  (unreported)  reverseil. 
'LoNDOX  AND  North  Western    Ry.    Co.    r. 

[Walker,  [190.3]  A.  C.  289  :  72  L.  J.  K.  B. 

578  :  88  L.  T.  7n5  :   19  T.  L.  R.  519— H.  L.  (K). 

10.  Limits  of  Deviation — Deposited  Plan — 
Junction  icitli  K.ri sting  Line — Bailway  Clauses 
Coimlid ition  Act,  1845  (8  &  9  Vict.  c.  20),  .s-.  15.] 
— Sect.  15  of  the  Kailway  Clauses  Consolidation 
Act,  1845,  jjermits  a  railway  company  to  deviate 
to  a  limited  extent  from  the  line  shown  on  the 
deposited  parliamentary  plans. 

Held— that  this  section  and  the  decision 
under  it  as  to  the  limits  of  deviation  pei-missible 
do  not  apply  to  the  junction  of  a  proposed  new 
line  with  an  existing  one,  but  only  to  the  con- 
struction of  a  new  line. 

Finclt  V.  LAindon  and  South  Western  Bi/. 
Co.  ((1890)  44  Ch.  D.  330  ;  59  L.  J.  Ch.  458  :  38 
W.  R.  513  ;  02  L.  T.  881— C.  A.)  applied. 

CARDIFF  Ry.  /•.  Tafk  Vale  Ry.,  [190.5]  2  Ch. 

[289:   74    T..   .T.    Ch.    490;    .53    W.    R.    683; 

93  L.  T.  239— Farwell,  J. 

11.  Purchase  of  La  nd —  Minerals — Lands  pur- 
chased under  repealed  Special  Act — Repealing 
Act  incorpiiratinq Bailwaijs  Clauses  Consolidation 
Act,  1845  (8  &'  9  Vi(;t."r.  20),  ss.  77,  78,  a7u1 
Lands  Clau.tes  Consolidation  Act,  1845  (8  &  9 
Vict.  c.  18),  s.  35.]— A  special  Act  was  passed  in 
1846  for  the  purpose  of  amalgamating  several 
lines  of  railways  constructed  under  divers  Acts, 
and  of  making  I  hose  lines  one  common  under- 
taking governed  by  one  Act.  By  sect.  1 1  of  the 
special  Act  the  Lands  Clauses  Consoliilation  Act, 
1845,  was  incorporated.  By  sect.  2  of  the  special 
Act.  it  was  enacted  that  "the  Railways  Clauses 


I  Consolidation  Act,  1845,  so  far  as  the  same  is 
j  applicable,  and  is  not  modified  by  this  Act 
j  [of  184C],  or  inconsistent  with  the  provisions 
thereof,  be  held  to  apply  to  the  company  iiereby 
incorporated  [the  defendants]  .  .  .  and  shall  be 
read  and  construed  as  forming  part  of  this  Act, 
to  all  intents  and  purposes  as  if  the  said  railways 
and  works  made  under  the  powers  and  provisions 
of  the  said  Acts  hereby  respectively  repealed 
had  been  made  under  the  powers  and  provisions 
of  the  said  Railways  Clauses  Consolidation  Act, 
i  1845,  instead  of  the  repealed  Acts."  The  repeal 
was  not  to  annul  or  prejudice  or  affect  anything 
done  under  the  repealed  Acts,  or,  except  so  far 
as  the  same  might  be  repugnant  to  the  provisions 
of  the  Act  of  1840,  nothing  therein  contained 
was  to  defeat  rights  given  under  the  repealed 
Acts  for  the  benefit  of  persons  whose  estates, 
l)roperties  or  interests  had  been,  or  might  be, 
affected  by  the  making  of  the  railways  authorised 
by  the  repealed  Acts. 
'  Held — that  as  regards  minerals  the  old  Acts 
were  blotted  out,  and  the  clauses  relating  to 
minerals  of  the  Railways  Clauses  Consolidation 
Act,  1845,  should  be  the  governing  clauses  in 
the  case  ;  and  that  an  award  made  under  sect.  35 
of  the  Lands  Clauses  Consolidation  Act,  1845,  to 
which  the  defendants  were  parties  under  protest, 
must  be  taken  up  by  the  defendants. 

North  Eastern  Bij.  v.  Crosland  ((1863) 
4  De  G.  F.  k.  J.  5.50  ;'  1  N.  R.  72  ;  32  L.  J.  Ch. 
353;  11  W.  U.  83:  7  L.  T.  (N.s.)  76.5— L..J.) 
distinguished. 

11  KG.     /•.    LONDON    AND   NORTH  WESTERN   RY., 

[1899]    1    Q.   B.  921  ;    68  L.  .L     Q.   B.  685; 

80  L.  T.  782  ;  15  T.  L.  R.  329— C.  A. 

Overruled  in  London  and  North  Western  By. 

Co.  v.  Walker,  No.  9,  supra. 

13.  Purchase  of  Land — E.cpiration  of  Special 
Act — Agreement  Made  by  Solicitor — Adoption 
of — Ultra  vires.] — A  railway  company,  even  after 
completion  of  their  railway,  can  under  their 
general  powers  purchase  land  within  the  pre- 
scribed "limits  of  deviation,"  if  it  is  necessary 
for  their  undertaking. 

A  railway  company  built  a  line  on  land 
bought  from  A.,  who  retained  the  underlying 
j  minerals.  Their  solicitors  subsequently  agreed 
to  buy  the  minerals  in  order  to  avoid  danger 
from  subsidence.  The  directors  subsequently 
assigned  the  benefits  of  the  agreement  to  B.,  who 
was  setting  up  a  claim  to  the  same  minerals. 

Held — that  they  had  ratified  the  agreement, 
and  that  it  was  not  ultra  rires. 
Thompson  r.  Hick.man.  [1907]  1   Ch.  5.50  :  76 
[L.J.  Ch.  254— Neville,  .L 

See  also  COMPULSORY  PURCHASE. 

14.  ^^  Superfluous  Land"  —  Land  Talteu  for 
J'urposc  of  Future  Doubling  if  Line.'] — Land 
taken  compulsorily  by  a  railway  conn)any  for 
the  future  doubling  of  a  line  of  railway  cannot 
be  regarded  as  "superfluous  land"  within  the 
meaning  of  the  Lands  Clauses  Consolidation 
Act,  1845. 

BuowN    r.    North    P.uitish    Rv.    Co.,   (190ti) 
[S  K    531— Ct.  of  Sess. 
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15.  7'ioinel — Sio-face  of  Land  and  Strata  over 
Txinifil — Strata  under  Tunnel — Telegraph  Wires 
over  Surface — Title  hij  Possemon  by  a  Stranger 
—Superjlnous  L'lnd, — Statutes  of  Limitatiois.^ — 
A  title  may  be  acquired  by  possession  by  a 
stranger  to  land  of  a  railway  company,  even 
though  not  superfluous  land,  and  therelore  land 
which  the  railway  company  could  not  sell  or 
dispose  of. 

The  plaintiffs  brought  an  action  to  restrain 
the  defendant  from  removing  over  a  certain  piece 
of  land,  being  the  surface  of  a  certain  tunnel, 
any  telegraph  lines  or  wirea  belonging  to  the 
plaintiffs.  The  possession  of  the  defendant  and 
his  predecessors  had  been  such  an  exclusive 
possession  of  the  surface  of  the  land  as,  in  an 
ordinary  case  between  two  individuals,  would 
have  given  them  an  absolute  title  to  the  land 
and  all  above  and  beneath,  apart  from  all 
question  as  to  the  existence  of  the  tunnel 
below.  The  land  was  not  superfluous  land  of 
the  plaintiffs. 

Held — that  the  defendant  and  his  pre- 
decessors in  title  had  acquired  by  possession  title 
to  the  surface  of  the  land,  with  so  much  of  what 
was  beneath  as  was  necessary  for  the  enjoy- 
ment of  it,  subject  to  the  right  of  the  plaintiffs 
to  the  tunnel  and  to  so  much  of  the  underlying 
and  superincumbent  strata  as  was  necessary  for 
its  due  and  proper  enjoyment  as  and  for  a 
tunnel. 

In  re  Metropolitan  District  Ry.  Co.  and 
Cosh  ((1880)  13  Ch.  D.  607  ;  49  L.  J.  Ch.  277  ; 
44  J.  P.  393  :  28  W.  R.  685  ;  42  L.  T.  73— C.  A.), 
Norton  v.  London  and  JVorth  Western  Ri/.  Co. 
((1879)  13  Ch.  D.  268  ;  44  J.  P.  22  ;  28  W.  R. 
173  ;  41  L.  T.  429— C.  A.),  and  Bohhett  v.  S>uth 
Eastern  Ri/.  Co.  ((1882)  9  Q.  B.  D.  424  ;  .-)1 
L.  J.  Q.  B.  161  :  46  J.  P.  823:  46  L.  T.  31) 
followed. 

Midland    Ry.  Co.  r.  Wright,   [1901]   1  Ch. 

[738  :  70   L.  .].  Ch.  411  ;    49  W.  R.  474  ;  84 

L.  T.  22.-J  ;  17  T.  L.  R.  261— Byrne,  J. 

16.  Ultra  vires  —  Statutory  Powers  to  Pur- 
chase Lund  for  Sj)ecial  Purposes — Purchase  by 
Agreement — Covenant  not  to  Cw  for  Certain  of 
such  Purposes — Invalidity  of  Covenant. '\ — Under 
their  special  Act  a  railway  company  were 
authorised  to  acquire  certain  land  for  the  pur- 
pose of  enlarging  stations  "  and  for  other  pur- 
poses of  and  connected  with  their  undertaking." 
They  in  fact  acquired  the  land  by  agreement, 
and  covenanted  in  the  conveyance  that  they  and 
their  assigns  would  use  the  land  for  a  passenger 
station  and  for  no  other  purpose. 

Held — that  the  covenant  was  ultra  vires  and 
invalid,  and  that  the  company  could  sell  super- 
fluous  pieces  of  the  land  free  from  any  such 

restriction. 

Ayr  Harbour  Trustees  v.  Oswald  ((1883)  8 
App.  Cas.  623)  applied. 

In  re  South  Eastern  Ry.  Co.  and  Wiffen's 

[Contract,  [1907]   2  Ch.  366  ;  76  L.  J.  Ch. 

481  :  97  L.  T.  576— Neville.  J. 


(b)  Working  and  Management. 
(i.)  In  General. 

17.  Agreement  for  Pooling  Trafhc — Confirma- 
tion of  Agreement  by  Act  of  Parliament — Stipu- 
lation not  to  seek  any  Xew  Line — Vital  Breach 
— Deter mimition  of  Agreement. 1 — An  agreement 
— afterwards  confirmed  by  Act  of  Parliament — 
was  come  to  by  the  plaintiffs  and  the  defendant's 
to  pool  their  traiHc,  and  that  neither  company 
should  either  directly  or  indirectly  seek  any  new 
line  from  one  side  of  the  valley  to  the  other  to 
take  away  the  trafliic  of  either  company.  Since 
the  making  of  the  agreement  the  mineral  working 
and  traffic  of  the  district  had  enormously 
developed,  and  a  powerful  railway  and  dock 
company  had  sprung  into  existence  and  had 
become  a  formidable  rival  to  the  two  railway 
companies.  The  railway  and  dock  company 
promoted  a  bill,  which  both  the  plaintiffs  and 
defendants  vigorously  opposed  till  the  defendants 
came  to  an  agreement  with  the  railway  and 
dock  company  and  withdrew  opposition.  The 
Act  was  obtained,  and  the  result  was  calculated 
to  take  away  a  considerable  part  of  the  plaintiffs' 
traffic.  The  plaintiffs  claimed  a  declaration  of 
their  right  to  determine  the  agreement  and  that 
it  had  been  determined. 

Held — that  the  effect  of  the  confirmation  by 
Act  of  Parliament  was  merely  to  remove  diffi- 
culties which  might  otherwise  have  stood  in 
the  way,  and  not  to  make  all  the  provisions  of 
the  agreement  absolute  and  irrevocably  binding 
on  both  companies  for  all  time  ;  that  by  joining 
the  railway  and  dock  company  in  formulating 
the  new  line  they  sought  a  new  line  whether 
they  succeeded  or  not  ;  that  the  damage  to  the 
plaintiffs  was  clear  and  imminent  and  arose  from 
the  promotion  and  passing  of  the  Act  ;  that  the 
defendants'  breach  of  the  agreement  was  so 
vital  as  to  give  the  plaintiffs  the  right  to  treat 
it  as  at  an  end,  and  that  the  plaintiffs  were 
entitled  to  the  declaration  asked  for. 

Judgment  of  North,  J.  (83  L.  T.  Ill;  16 
T.  L.  R.  119)  reversed. 

Rhymney  Ry.  Co.  v.  Brecon  and  Merthyr 

[Tydfil    Junction    Ry.    Co.,    (1900)    69 

L.  J.  Ch.   813;  49  W.  R.  116— C.  A. 

18.  Collateral  Branches  of  Railway — Siding 
— Public  Safety — Injury  to  Railway  —  Incon- 
renience  to  'Traffic — Openings  from  Line  to  Siding 
— Raihoay  Regulation  Act,  1842  (5  &  (>  X'ict. 
c.  55),  s.  12 — Railways  Clauses  Con.iolidation 
Act,  1845  (8  &  9  Vibt.  c.  20),  .<.  76.]— The 
a})plicants  had  an  agreement  with  the  railway 
company,  made  in  1894,  whereby  they  acquired 
the  right  to  have  their  goods  received  at  and 
sent  from  a  siding  by  the  defendants'  line.  That 
agreement  was  determined,  and  the  connection 
between  the  siding  and  line  was  taken  up,  the 
applicants  not  having  been  willing  to  continue 
the  agreement  on  the  terms  which  were  afforded. 
Thereupon  the  question  arose  whether  under 
sect.  76  of  the  Railways  Clauses  Consolidation 
Act,  1845,  the  railway  company  could  be  forced 
to  make  an  opening  from  their  line  to  the 
applicants'  siding.  It  was  admitted  as  a  fact 
that  to  allow  the  applicants  to  have  access  for 
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the  ijurpose  of  working  their  own  carriages  and 
waggons  on  the  line  would  l)e  to  allow  that  which 
could  not  be  done  with  safety  to  the  public  and 
without  injury  to  the  railway,  and  without 
inconvenience  to  the  traffic  thereon,  though  the 
purpose  contemplated  by  sect.  7(5  was  the  use  of 
the  railway  by  the  trader  with  his  own  rolling 
stock. 

Held — that  the  applicants  had  no  right  to 
demand  that  the  railway  should  submit  to  the 
making  of  an  opening  on  their  line,  which  would 
simply  give  the  applicants  a  locus  utandl,  so 
that,  having  effected  a  [)assage  into  the  line, 
tliey  could  conic  afterwards,  and  ask  for  reason- 
able facilities  at  tliat  point  for  the  receipt  and 
delivery  of  their  traffic. 

Decision  of  the  Kailwav  Commissioners  ([1902] 
1    K.  B.   381  :  71  L.  J.  K.  B.  141  ;  86  L.  T.  26  ; 
18  T.  L.  R.  153)  reversed. 
Laxcashire  Brick  and  Terra  Cotta  Co.  v. 

[Lancashire  and  Yorkshire  Ry.,  [1902] 

1  K.  B.  651  :  71  L.  J.  K.  B.  431  ;  86  L.T.  176  : 
18  T.  L.  R.  330— C.  A. 

19.  Defecth-e  Truck — Liuhllity  while  uncd  hy 
(Hint her  Cuiiipaiuj.'\ — The  G.  railwaj'  company 
had  a  contract  to  supply  coal  to  some  gasworks 
at  D.  Trucks  belonging  to  the  appellant  com- 
pany were  loaded  with  coal,  and  brought  over 
their  line  to  D.,  and  then  handed  over  to  the 
G.  company  in  the  ordinary  course  of  business, 
and  were  hauled  by  them  over  a  tramway, 
without  being  unloaded,  to  the  gasworks,  in 
pursuance  of  their  contract.  While  the  trucks 
were  so  being  hauled  to  the  gasworks  by  the 
G.  companj',  the  husband  of  the  respondent,  who 
was  in  the  employment  of  the  G.  company,  was 
killed,  in  consequence,  as  was  alleged,  of  a  defect 
in  the  brake  of  one  of  the  trucks. 

Held  (reversing  the  judgment  of  the  Court 
below),  that  the  company  were  not  liable. 

Hearen  v.    Pender  (11   Q.  B.  D.    503)  distin- 
guished. 
Caledonian  Ry.  Co.  r.  Mulholland,  [1898] 

[A.  C.  216  :  67  L.  J.  P.  C.  1  ;  77  L.  T.  570 ;  14 
T.  L.  R.  41  ;  46  W.  R.  237— H.  L.  (Sc). 

20.  Detention  of  Tnich—Daniiujex— Jurisdic- 
tion of  Arhitrutor — Action  in  County  Court — 
Great  Western  Railway  Cowpanif  (jtUdes  and 
Charges')  Order  Confirmatiun  Act,' l^'dl  (54  &  55 
Vict.  c.  ccxxii.),  s.  6.] — By  sect.  6  of  the  Great 
Western  Railway  (Rates  and  Charges)  Order 
Confirmation  Act,  1891,  "where  merchandise 
is  conveyed  in  trucks  not  belonging  to  the 
company,  the  trader  shall  be  entitled  to  recover 
from  tiie  company  a  reasonable  sum  by  way  of 
demurrage  for  any  detention  of  liis  trucks  beyond 
a  reasonable  jieriod.  .  .  .  Any  difference  arising 
under  this  section  shall  be  detenu  ineil  by  an 
arbitrator.  .  .  ." 

A  trader  brought  an  action  in  the  county  court 
"  for  %s.  Hd.,  damages  occasioned  by  undue  deten- 
tion of  his  waggon  and  cost  of  hire  of  anotlier 
waggon  in  place  tiiercof."  The  delay  look  place 
in  sending  an  empty  waggon  from  one  station  to 


another  for  the  {lurpose  of  being  loaded  to  fulfil 
an  order.  The  county  court  judge  iielil  that  he 
had  no  jurisdiction  under  sect.  6  to  entertain  the 
claim. 

Held  (Moulton,  L.J.,  dissenting) — that  the 
claim  was  not  one  for  damages  "by  way  of 
demurrage "  within  the  meaning  of  sect.  6, 
and  that  that  section  did  not  api)ly  to  a  right  to 
damages  at  common  law  for  detention  of  a  truck, 
and  that  therefore  the  jurisdiction  of  the  county 
court  was  not  excluded. 

Decision  of  Div.  Ct.  ([Hiof.]  2  K.  15.  426  :  75 
L.  J.  K.  B.  901  ;  95  L.  T.  1!»l'  :  22  T.  L.  R.  53U) 
affirmed. 

The  King  r.  The  Judge  of  the  MAini.i:- 

[bone    County    Court    and    the  Great 

Western    Ry.    Co.,    Ex  parte   Phillips, 

[1907]  2  K.  B.  664  ;  76  L.  J.  K.  B.  1003  :  96 

L.  T.  802  ;  23  T.  L.  R.  541— C.  A. 

Reversed  by  H.   L.  su?j.  now.   Great  Western 

Ml/.  Co.  V.  Phillips   S,-   Co.,   February  4th,  1!K)8 

(24  T.  L.  R.  293). 

21.  Docks  owned  hy  Railway  Com2>any  — 
Supply  of  Water  hy  Railway  Company  to  Docks 
— Ultra  vires — Xorth-Eo.itern  Railway  {Ilull 
Docks)  Act,  1893  (56  &  57  Vict.  c.  cxcviii.)  .s.9.  4, 
7  (i.)  (iv.).]— There  is  nothins  in  the  Xorth- 
Eastern  Railway  (Hull  Docks)  Act,  1893— under 
which  the  undertaking  of  the  dock  company  at 
Hull  was  amalgamated  with  the  undertaking  of, 
and  transferred  to,  the  North- Eastern  Railway 
Company  —  to  prohibit  the  railway  company 
from  supplying  water  to  the  docks  from  wells  or 
springs  on  land  which  belonged  to  the  railway 
company  before  the  acquisition  by  tham  of  the 
docks. 

Decision  of  Jovce,  J.  ([1906]    1   Ch.  310  ;   75 
L.  J.  Ch.  166  ;  70  J.  P.  33;  54  AV.   R.  212  ;  94 
L.  T.  13  ;  22  T.  L.  R.  119)  affirmed. 
Attorney-General  v.  North-Eastern   Ry. 

[Co.,   [1906]   2  Ch.    675  ;  70   J.    P.   473  ;  95 
L.  T.  512  ;  22  T.  L.  R.  695— C.  A. 

22.  Facilities  between  Systems  —  Connectiny 
Trains  —  Amalgamation.  Act  —  Regulation  of 
Railways  Act,  1873  (36  &  37  Vict.  c.  48),  s.  S.] 
—  The  Commission  considered  the  statutory 
agreement  between  two  railway  companies  as 
to  "facilities,"  "convenient  timing  of  trains," 
"ordinary  waiting"  for  connecting  trains,  &c.  ; 
and  gave  directions  as  to  the  length  of  time  a 
train  was  to  be  kept  waiting  where  the  other 
company's  connecting  train  was  late. 

North  British  Ry.  Co.  v.  Caledonian  Ry. 
[Co..  (1906)  12  Ry.  Cas.  27— Illy,  and  Canal 

(.  'om . 

23.  Fucilitie.f~Coal  Traffic— Darry  Dock  and 
Railway  Act,  1888,  .v.  'IS— Rates. ]-~By  sect.  23 
of  the  Barry  Dock  and  Railways  Act.  1888, 
it  is  provided  that  "the  Taff  Vale  Railway 
Company  shall  punctually  and  regularly  forward 
and  afford  all  reasonable  facilities  for  goods  and 
mineral  traffic  destined  for  or  coming  from  the 
undertaking  of  the  company  from  or  to  Trc- 
forest,  or  any  place  northward  thereof,  at  rates 
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per  mile  not  greater  than  the  lowest  rate  which 
shall  for  the  time  being  be  charged  by  the  Taff 
Vale  Railway  Company  for  like  traffic  to  or  from 
the  docks  at  Cardiff,  Penarth,  or  Barry." 

In  a  dispute  which  had  arisen  between  the 
l)laintiffs  and  the  defendants  as  to  whether  the 
defendants  had  failed  to  comply  with  the  re- 
(luirements  of  the  above  section,  Romer,  J.  had 
found  in  favour  of  the  plaintiffs  {see  13  T.  L.  R. 
370).     The  defendants  appealed. 

Held— that  no  evidence  had  been  adduced 
before  them  to  show  that  the  finding  of  fact  by 
Romer,  J.  was  not  right,  and  that  the  appeal 
mirst  be  dismissed. 

Decision  of  Romer,  J.,  (1897)  13  T.  L.  R.  370, 
affirmed. 

BARRY  Ry.  Co.  v.  Taff  Vale  Ry.  Co.,  (1898) 
[14  T.  L.  R.  48— C.  A. 

24.  Leai-uKj  Van  i/i  Place  where  it  may  he- 
roine a  Canxe  of  Danger  —  Omission  to  take 
Reasonahle  Precaution  to  Prevent  the  Conse- 
quences of  Interference— Uisli  of  Intcrfcrenrr 
Iniown  to  'Defendants— Interference  hij  Trespassers 


not  follow  that  because  a  stranger  interferes  the 
defendant  is  not  liable,  if  the  negligence  of  a 
servant  of  his  is  an  effective  cause  of  the  acci- 
dent." 

Decision  of  Kennedy,  .J.  ([1902]  1  K.  B.  (ilS  ; 
71  L.  J.  K.  B.  330  ;  86  L.  T.  .5.58  ;  18  T.  L.  R. 
340)  reversed. 

Great  Western  Ry.  Co.,  (1903) 

B.  6.52  ;  88  L.  T.  82.5  ;  19  T.  L.  R. 

.552— C.  A. 


MCDOWALL  r. 
[72  L.J.  K. 


25.  Lerel  Crossimj — Safe  Condition  (f  Pails.] 
—The  pursuer's  servant  was  leading  his  master's 
horse  on  a  public  road  across  the  defendants' 
line,  when  the  toe  of  the  shoe  on  the  horse"s 
near  forefoot  was  caught  and  became  fixed  be- 
tween one  of  the  rails  of  the  up  line  and  a  chair 
on  which  the  rail  rested,  so  that  the  horse  was 
thrown  to  the  ground,  and  was  unable  to  extri- 
cate its  foot  until  forcibly  relieved,  when  it  was 
found  to  be  seriously  and  permanently  damaged. 
It  was  alleged  that  this  accident  was  caused  by 
a  wedge  or  key  used  for  the  purpose  of  keeping 
the  rail  in  position  where  the  accident  happened 
not  having  been  driven  sufficiently  in  between 
the  chair  and  the  rail  in  which  the  horse's  foot 


Compan>/.-]—A    brake-van     belonging    to    the  T'^'^^  ^^"^bt.  ,,  •         ■     „  ^ 

defendants  was  attached  to  some  trucks  by  the  I  HELD-that,  as  there  was  nothmg  m  the 
screw  coupling,  which  was  not  screwed  up  tight,  j  evidence  to  show  that  the  duty  ot  keeping  the 
but  sufficiently  tight,  if  not  interfered  with,  to  wedges  tirm  by  reasonable  inspection  according 
hold  the  van  in  connection  with  the  trucks,  and  \  to  reasonable  and  universal  practice  had  been 
the  trucks  and  van  were  left  on  a  siding  where  j  neglected,  there  was  a  failure  on  the  part  ot  the 
there  was  a  steepish  gradient  descending  to  the  [  pursuer  to  prove  that  there  was  negligence  on 
point   where   the    line  crossed   a  highway,    the  !  the  part  of  the  defenders. 

wheels  of  the  trucks  being  safely  scotched.  |  ^^^^-^  ,.  Caledonian  Rv.  Co..  (1902)  4  F.  431 
With  regard  to  the  persons  using  the  highway,  '  [—2nd  Div. 

where  the  plaintiff  was,  the  van  was  in  a  safe 

position,  unless  interfered  with  afterwards,  and  i  £6.  Zcrcl  Crossimj  -Speed  of  Trains  Exceed- 
the  accident  to  the  plaintiff  would  not  have  j  ;^,^^  p^,„,.  ;]fiigg  an  Hour— Benefit  or  Injicri/  to 
happened  if  the  van  had  not  been  interfered  j  p'uUic— Injunction  -Railways  Clauses  Consoli- 
with.     Some    boys,  however,   appeared  to  have  j  dation  Act,  1845  (8  &  9  Vict.  r.  20),  s.  48.] 


loosed  the  van  from  the  trucks,  in  consequence  of 
which  the  van  ran  down  the  incline  and  seriously 
injured  the  plaintiff,  who  was  passing  along 
the  highway.  The  danger  of  such  interference 
causing  injury  to  persons  using  the  highway  was 
known  to  the  defendants  at  the  time  the  van 
was  left  and  kept  where  it  was,  and  could  have 
been  guarded  against  by  the  exercise  of  reason- 
able care  on  the  part  of  the  defendants.  The 
company  were  negligent  in  not  placing  the  van 
to  the  east  of  a  catch-point  which  would  have 
arrested  and  diverted  the  van  and  have  pre- 
vented the  disaster.  The  plaintiff  sued  the 
defendants  for  damages,  and  upon  the  above 
facts  (so  found  by  the  jury)  Kennedy,  J.  gave 
judgment  for  the  plaintiff. 

Held— on  the  facts,  that  there  was  no 
evidence  on  which  the  jury  could  properly  find 
that  the  defendants  had  been  guilty  of  any  want 
of  care,  or  ought  to  have  anticipated  any  inter- 
ference with  the  van. 

The  rule  in  such  cases  is  as  laid  down  by  Lord 
Esher  in  Enqelhardt  v.  Farrant  ^'  Co.  ([1897]  1 
Q.  B.  240  ;  66  L.  J.  Q.  B.  122  ;  45  W.  R.  179  ; 
75  L.  T.  617— C.  A.)  :— 

'■If  a  stranger  interferes,  it  does  not  follow 
that  the  defendant  is  liable  :  but  equally  it  does 


The  defendant  company  had  jiower  confen-ed 
upon  them  to  carry  their  railway  over  a  turnpike 
road,  but  a  fetter  was  imposed  upon  that  power 
by  sect.  48  of  the  Railways  Clauses  Consolidation 
Act,  1845,  which  was  incorporated  by  the  special 
Act.  That  section  provided  that  trains  should 
not  be  run  over  a  level  crossing  adjoining  a 
railway  station  at  a  greater  rate  of  speed  than 
four  miles  an  hour.  The  defendant  company 
had  been  for  a  long  time  past  running  their 
trains  across  a  highway  adjoining  a  railway 
station  regardless  of  the  provisions  of  sect.  48. 
The  Attorney-General  took  proceedings  to  enforce 
compliance  by  the  company  with  the  terms  of 
that  section. 

Held— that  it  was  not  the  duty  of  the  Court 
to  inquire  whether  it  was  for  the  benefit  of  the 
public  that  the  defendant  company  should  run 
trains  at  a  gi-eater  speed  than  that  directed  by 
the  Act  ;  that  it  was  not  necessary  for  the 
Attorney-General  to  show  any  injury  at  all,  and 
that  the  defendant  company  had  no  defence  to 
the  claim  for  an  injunction. 

Attorney -General  v.  Great  WeMern  Ry.  Co. 
((1872)  L.  R.  7  Ch.  767),  Attorney- General  v. 
Cochermouth  Local  Board  ((1874)  L.  R.  18 
Eq.   172;    44    L.   J.    Ch.    118),     and   Attorney- 
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General  v.  Shrewsbury  (^Kintidand^  Bridge  Co. 
((1882)  21  Cli.  D.  7o2  ;  51  'L.  J.  Ch.  74(>  ;  30 
W.  11.  91(5  ;  -tfi  T..  T.  687— Fry,  J.)  followed. 

Judgment  of  Bruce,  J.  ([1899]  1  Q.  B.  72  ;  68 
L.  .J.  Q.  B.  4  ;  79  L.  T.  412  ;  1.5  T.  L.  K.  39) 
affirmed. 

Attorney-General   r.  London  and    North 

[WE.STERN  Ry.  Co.,  [1900]   1   Q.  B.  71  ;  69 

L.  J.  Q.  B.  26  :  63  .1.  P.  772  ;  81  L.  T.  649  ;  16 

T.  L.  R.  30— C.  A. 

27.  Proriglonal  Order — Reasonable  ChurgeK — 
Arbitrator — "■Any  difference." — Where  a  pro- 
visional order,  confirmed  by  Act  of  Parliament, 
authorises  a  railway  company  to  make  reason- 
able charges  in  respect  of  certain  specified  ser- 
vices ;  and  provides  that  any  difiPerence  arising 
under  it  shall  be  determined  by  an  arbitrator  to 
be  appointed  by  the  Board  of  Trade,  at  the 
instance  of  either  party  :  •'  any  difference," 
which  must  be  one  arising  under  the  order,  is  to 
be  referred  to  the  arbitrator,  and  should  be  by 
him  finally  determined.  In  coming  to  his  deter- 
mination it  is  open  to  him  to  investigate  and  to 
determine  any  question  incidental  to  that 
referred  to  him,  in  order  to  determine  finally  the 
point  in  difference.  He  is  to  adjudicate  upon 
the  whole  matter  once  and  for  all. 

London  and  North  Western  Rij.  Co.  v. 
Bondlan  ([1898]  2  Q.  B.  7;  67  L.  .J.'q.  B.681  : 
78  L.  T.  575— C.  A.)  approved. 

Decision  of  the  C.A.  (14  T.  L.  R.  361 )  affirmed. 
Midland  Ry  x.  Loseby  &  Carnley,  [1899] 

[A.     C.    133 :     68    L.    J.     Q.    B.    326  :     47 

W.  R.  656;  80  L.  T.  93:  15  T.  L.  R.  207— 
H.  L.  (E.). 

28.  Runnim)  Powers.] — B3'  an  agreement 
entered  into  between  the  North  Eastern  and 
North  British  Ry.  Cos.,  scheduled  to  and  in- 
corporated with  an  Act  of  Parliament,  it  was 
provided  that  "  for  the  purpose  of  maintain- 
ing and  working  in  full  efficiency  in  every 
respect  the  East  Coast  route  by  way  of  Berwick 
for  all  traffic  between  London  and  other  places 
in  England,  and  Edinburgh,  Leith,  Glasgow  and 
other  places  in  .Scotland,  the  North  British  Co. 
shall  at  all  times  hereafter  permit  the  com- 
pany (/.(?.,  the  North  Eastern  )  with  their  engines, 
carriages,  waggons  and  trucks,  to  run  over  ancl 
use  the  North  British  Co.'s  railway  .  .  . 
between  Berwick  and  Edinburgh  ...  subject 
to  the  pajment  by  the  company  to  the  North 
British  Co.  for  such  user  of  such  tolls,  rates  .  .  . 
as  have  or  has  been  or  shall  from  time  to  time  be 
agreed  upon  by  and  between  the  said  companies, 
or  in  default  of  such  agreement,  as  shall  be  fixed 
by  arbitiation  in  manner  hereinafter  provitled." 
Under  their  statutory  powers  the  Railway  Com- 
missioners became  the  judges  both  of  the  extent 
to  which  the  running  powers  so  conferred  were  to 
be  exercised  and  of  the  payments  to  be  made 
for  the  use  of  the  North  British  Co.'s  line. 
In  an  application  to  the  Commissioners,  the 
North  Eastern  asked  for  an  order  authorising 
them  to  run  the  whole  existing  service  of 
passenger  trains  upon  the  East  Coast  route. 


Held— that  the  fact  that  the  North  Britisli 
Co.  were  ownei'S  of  the  line  gave  them  no  legal 
right  to  run  any  of  the  East  Coast  passenger  trains, 
and  formed  no  legal  obstacle  to  the  Commis- 
sioners (in  the  exercise  of  their  discretion) 
granting  the  North  Eastern  Co.'s  application. 

North   Eastern  Ry.  Co.  r.  North  British 
[Ry.  Co.,  (1897)  35  8c.  L.  R.  282— Rly.  Com. 

29.  Siding — Agreement  to  "  maintain  siding 
in  full  efficiency" — Effect  «/.] — An  agreement 
by  a  railwaj'  company  to  "  maintain  and  up- 
hold "  a  siding  "  in  full  efficiency "  is  fulfilled 
by  maintaining  the  structural  efficiency  of  the 
siding  and  its  necessary  appurtenances^  the 
obligation  does  not  extend  to  the  pnjvision  of  a 
statf  of  servants  or  things  in  the  nature  of  mere 
conveniences  or  facilities. 

Kennedy  r.  Glasgow  and  South  Western 
[Ry.  Co.,  (1906)  8  F.  13-  Ct.  of  Se.ss. 

30.  Su/jerannuation  Fund  —  Railway  Com- 
jMity — Dismissal  of  Servant  for  "  Dlshomxty  " — 
Dishonesty  outside  Company's  Service — London. 
Brighton,  and  South  Coast  Railway  Act,  1874 
(37  &  38  Vict.  c.  liv._),  s.  18  ;  Sched.,  r.  5.]— The 
defendant  company's  servants  were  obliged  to 
contribute  a  certain  percentage  of  their  wages  to 
the  company's  superannuation  fund,  and  the 
company  contributed  to  the  fund  a  sum  equal  to 
the  amount  subscribed  by  the  contributors.  By 
rule  5  of  the  rules  cf  the  superannuation  fund, 
•'any  contributing  member  dismissed  the  service 
for  dishonesty  or  retiring  to  avoid  such  dis- 
missal, shall  forfeit  all  his  contributions." 

Held — that  "  dishonesty  "  included  dishonesty 
outside  the  service  of  the  company  as  well  as 
dishonesty  towards  the  company. 

Thayre   c.   London,  Brighton  and  South 

[Coast  Ry.  Co..  (1906)  22  T.  L.   R.    240— 

Jelf,  J. 

31.  Ultra  vires — Oinnihux  Serrice — Incidental 
Powers — Injunction.] — A  railway  company  in 
connection  with  their  train  service  provided  an 
omnibus  service  for  the  purpose  of  collecting  and 
distributing  passengers  starting  from  and 
arriving  at  their  central  station.  They  did  not, 
however,  confine  their  omnibus  service  exclu- 
sively to  passengers  by  the  railway,  but  picked 
up  i)assengers  on  the  line  of  route  and  conveyed 
them  between  intermediate  stopping  places,  and 
in  some  cases  charged  separate  fares  for  such 
intermediate  journeys.  The  railway  company 
had  no  express  power  under  their  special  Act  to 
run  omnibuses.  In  an  action  against  the  coni- 
pany  by  the  Attorney-General,  at  the  relatinn  of 
a  local  authority  who  owned  a  system  of  tram- 
ways in  the  district  :— 

Held — that  the  omnibus  service  was  ncit 
fairly  incidental  to  the  railway  undertaking  and 
was' ultra  rires,  and  that  an  injunction  should 
be  granted  to  restrain  thecompany  from  carrying 
on  such  service. 

Dec-ision  of  C.  A.   ([1907]    1  Ch.  si  ;  7(;  L.  .J. 
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Ch.    121;    71   J.   P.    105;    'JG    L.    T.    100;    23 
T.  L.  R.  12!»,  178)  reversed. 
Attorney-General    r.     Mersey    Ry.     Co., 

[1907]  A.  C.  415  ;  76  L.  J.  Ch.  5G8  :  71  J.  P. 

448  ;  !)7  L.  T.  .524  ;  23  T.  L.  R.  684— H.  L.  (E.). 

32.  Warklng  A[/ret'iiir/it — Ai/rcenienf  in  Per- 
petuity— Fair  BcveJupnuiit  of  'I'ruffic. —  Undue 
Preference  of  Oirn  Itmite-  Siuulay  Trains — 
Grou[>  Bates—'lhroiKjh  Uafes.^—1\\Q  E.  com- 
pany owned  a  railway  con.sisting  of  eight  miles 
of  single  line  forming  an  alternative  route  to  the 
G.  company's  main  line  between  E.  and  N.  The 
E.  company  and  G.  company  entered  into  an 
agreement  whereby  the  latter  should  work  the 
line  in  perpetuity,  and  employ  all  requisite  staff, 
stock,  &c.,  so  as  "  to  fairly  develop  the  traflSc  to 
be  accommodated  thereby." 

The  commission  considered  the  rights  of  the 
two  companies  as  to  the  following  matters,  viz., 
whether  the  G.  company  were  bound  to  run 
Sunday  trains  on  the  line,  and  were  bound  to 
work  goods  traffic  on  the  line  in  preference  to 
their  own  route,  even  though  the  latter  might 
be  cheaper,  whether  the  additional  cost  of  work- 
ing traffic  into  the  E.  company's  station  justified 
a  difference  in  rates  between  goods  consigned  to 
it,  and  those  consigned  to  the  G.  company's 
station  at  the  same  place,  and  the  proper  mode 
of  dividing  tolls  and  receipts  from  a  third  line 
and  interchanged  traffic. 

Exeter  Ry.  Co.  v.  Great  Western  Ry.  Co., 
[(1906)  12  Ry.  Cas.  182— Ry.  and  Canal  Com. 

(ii.)  Rates. 

33.  Account  xhowing  Jiow  Rate  is  Made  Up— 
Carriage  from.  One  Private  Siding  to  Another — 
'■^Terndnal  citarges" — Railwa)/ and  Canal  'Iraffic 
Act,  1888  (51  &  .52  Vict.c.  25),'.s\  33.]— Sect.33  (3) 
of  the  Railway  and  Canal  Traffic  Act,  1888, 
applies  to  a  charge  for  the  carriage  of  goods 
from  one  private  siding  to  another,  as  well  as  to 
a  charge  for  the  carriage  of  goods  from  station 
to  station. 

Meaning  of  the  term  "  terminal  charges  "  dis- 
cussed with  reference  to  the  provisions  of  the 
company's  special  Act. 

Caledonian    Ry.    Co.     r.    Hamilton    and 
[Calder,  (1906)  8  F.  918— Ct.  of  Sess. 

34.  Aiiplicdtioiifor  Behate— Charge  for  Station 
Accommnda/iii/i  —  JJridence — 0/ms  of  Proof — 
Railwag  and  Canal  Traffic  ^c^,  1894  (57  &  58 
Vict.  c.  54),  a.  4.] — By  sect.  4  of  the  Railway 
and  Canal  Traffic  Act,  1894,  whenever  mer- 
chandise is  received  or  delivered  by  a  railway 
company  at  a  siding  not  belonging  to  the  com- 
pany and  a  dispute  arises  between  the  company 
and  the  consignor  or  consignee  of  such  merchan- 
dise as  to  any  allowance  or  rebate  to  be  made 
from  the  rates  charged  to  such  consignor  or 
consignee  "in  respect  that  the  railway  company 
does  not  provide  station  accommodation  or  per- 
form terminal  services,"  the  Railway  and  Canal 
Commissioners  shall   have  jurisdiction  to  hear 


and  determine  such  dispute,  and  to  determine 
what,  if  any,  is  a  reasonable  and  just  allowance 
or  rebate. 

In  an  application  under  this  section  by  the 
consignor  of  merchandise  who  owned  the  sidings 
from  which  it  had  been  despatched,  for  a  rebate 
on  the  ground  that  the  rates  charged  by  the 
railway  company  included  a  charge  for  station 
accommodation  : 

Held,  by  Smith  and  Rigby,  L.JJ.  (Williams, 
L.J.  dissenting) — that  it  was  not  enough  for 
the  purpose  of  giving  the  Commissioners  juris- 
diction to  hear  and  determine  the  dispute,  that 
the  consignor  had  proved  that  he  had  paid  the 
rates  charged,  such  rates  being  less  than  the 
maximum  amount,  and  had  not  received  any 
station  accommodation  or  terminal  services  from 
the  company  ;  but  he  must  further  give  some 
prima  facie  evidence  to  show  that  the  rates  paid 
included  a  charge  for  station  accommodation  or 
terminal  services  which  the  company  had  not 
provided  or  performed. 
Salt  Union,  Ld.  v.  Nokth  Staffordshire 

[Ry.  Co.,  [1898]  2  Q.  B.  435  ;  67  L.  J.  Q.  B. 

889  ;  79  L.  T.  16  ;  14  T.  L.  R.  523  ;  47  W.  R. 
4— C.  A. 

35.  Carriage  of  Goods — Detention — "  Reason- 
able Period" — London  and  JVorth  Western  Rail- 
way Company  {Rates  and  Charges')  Order  Con- 
firmation Act,  1891  (54  &  55  Vict.  e.  ccxxi.), 
Sched.,  s.  6.] — By  sect.  6  of  the  schedule  to  the 
London  and  North  Westein  Railway  Company 
(Rates  and  Charges)  Order  Confirmation  Act, 
1891,  '•  where  merchandise  is  conveyed  in  trucks 
not  belonging  to  the  company,  the  trader  shall 
be  entitled  to  rective  from  the  company  a 
reasonable  sum  by  way  of  demurrage  for  any 
detention  of  his  trucks  beyond  a  reasonable 
period." 

Held — that  the  section  applies  to  detention 
during  the  transit  as  well  as  to  detention  before 
or  after  the  transit. 

Held,  also,  that  upon  proof  that  the  time 
occupied  in  a  particulur  journey  considerably 
exceeded  the  average  time  usually  occupied 
during  that  year  in  that  journey,  the  burden  of 
justifying  the  delay  was  shifted  on  to  the 
railway  company. 
Chaerington,  Sells,  Dale  &  Co.  r.  London 

[and  North  Western  Ry.  Co.,  [1905]  2 

K.  B.  437  ;  74  L.  J.  K.  B.  835  ;  93  L.  T.  215  ; 

21   T.  L:  R.  457;  12  Ry.  Cas.  171— Ry.  and 
Canal  Com. 

36.  Clas.sif  cation  of  Goods — "  E.rtracts  and 
Essences  for  Human  Food'' — "  Virol" — Article 
not  Clearly  Within  the  nescription.]—" Yirol" 
is  a  mixture  of  component  parts  rather  than  an 
extract  or  essence  ;  it  does  not  clearly  come 
within  the  expression  "  Extracts  and  essences 
for  human  food,"  and  if  there  be  no  other  appro- 
priate class  in  their  sghedule  of  charges,  a  rail- 
way company  must  carry  it  as  an  unclassified 
article. 
BovRiL,    Ld..    and    Virol,    Ld.    r.    Great 

[Western   Ry.  Co.— 12  Ry.    Cas.  151— Ry. 
and  Canal  Com. 
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37.  Increase  —  fWwi  Trafflc  —  Com  pi  a  hits  — 
Failure  to  Prove  Increase  to  be  Itcasonahle — 
Increase  since  lSd2 —Da ma </es — Eailwai/  and 
Canal  Iraffic  Act,  1894  (57  &  58  Vict.  c.  54), 
s.  \—RailLvay  and  Canal  Traffic  Act,  1888(51  & 
52  Vict.  c.  25),  .S-.  12.] — Seven  applications  were 
made  by  coal  masters  complaining  of  increases 
in  the  coal  rates  of  the  Caledonian,  North  British, 
and  Glasgow  and  Souih  Western  Kailway  Com- 
panies, which  came  into  force  on  January  1st, 
1900.  The  respondents  had  no  accurate  know- 
ledge of  their  coal  train  mileage,  but  based  their 
calculations  upon  the  waggon-load. 

Held— that  the  respondents  had  failed  to 
discharge  the  onus  resting  upon  them  under  the 
Railway  and  Canal  Traffic  Act,  1894,  in  the  only 
way  by  which  they  had  sought  to  discharge  it — 
that  is  to  say,  by  showing  that  there  had  been 
such  an  increase  in  the  cost  of  carrying  their 
coal  traffic  since  1892  as  to  make  the  increase  of 
the  rates  complained  of  a  reasonable  increase  ; 
that  changes  affecting  only  temporarily  cost  of 
working  were  not  sufficient  ;  and  that  the  appli- 
cants were  entitled  under  sect.  12  of  Railway 
and  Canal  Traffic  Act,  1888,  to  an  inquiry  into 
the  damages  sustained  by  them  in  consequence 
of  their  having  been  compelled  to  pay  these 
increased  rates  since  January  1st,  1900,  such 
inquiry  to  be  taken  before  the  Registrar  in  the 
ordinary  way. 

William    Black    k,    Sons    v.    Caledonian 

[Ry.  Co.  and  Others,  (1902)  18  T.  L.R.  11  ; 

11  Ry.  Cas.  176— Ry.  and  Canal  Com. 

38.  Increased  Rates — Paid  under  Protest — 
Rates  held  unreasonable  —  Action  to  recover 
Bxcess.] — Where  a  railway  company  has  in- 
creased its  rates,  and  such  increase  is  held  by  the 
Railway  and  Canal  Commission  to  be  unreason- 
able, an  action  will  not  (apart  from  express 
agreement  to  refund)  lie  for  the  recovery  of  the 
excess  paid  under  protest  by  consignees  of  goods, 
for  (1)  the  demand,  though  held  to  be  unreason- 
able, was  not  illegal ;  and  (2)  the  commissioners 
have  exclusive  jurisdiction  to  deal  with  the 
subject-matter. 

Lanarkshiee  Steel  Co.  v.  Caledonian  Ry., 
[(1904)  6  F.  47— Ct.  of  Sess. 

39.  Increase  of — Justification — Order  of  Court 
against  Undue  Preference — Increase  Designed 
to  Give  Effect  Thereto — Railway  and  Canal 
Traffic  Act,  1894  (57  &  58  Vict.  c.  54),  s.  1.]— 
"Where  the  commission  have  made  an  order 
condemning  some  undue  preference,  and  the 
company  can  show  that  a  levelling  down  of  the 
other  rates  would  involve  serious  loss,  the  com- 
pany is  justified  in  levelling  up  the  particular 
rate  complained  of  to  the  standard  of  the  others. 

RiSHWORTH,  INGLEBY  &  LOFTHOUSE,  LD.  V. 

[North  Eastern  Ry.  Co.,  (190(5)  12  Ry.  Cas. 
34 — Ry.  and  Canal  Com. 

40.  Increase  since  1892 — Railway  and  Canal 
Iraffic  Act,  1894  (57  &  58  Vict.  c.  54),  s.  1, 
iub-s.  1.] — Sect.  1,  sub-sect.  1,  of  the  Railway 
and  Canal  Traffic  Act,  1894,  which  provides  that 
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wheic  a  railway  company  have,  since  December 
31st,  1892,  increased  or  hereafter  increase  any 
rate  or  cliargo,  it  shall  lie  on  the  company  to 
prove  that  the  increase  is  reasonable,  applies  to 
all  increases  of  rates,  and  not  only  to  an  increase 
which  brings  the  rates  above  those  which  were 
in  existence  on  December  31st,  1892. 

North    Staffordshire   Colliery  Owners' 

[Associations.  North  Staffordshire  Ry. 

Co.    AND   Others,   [1907]   2  K.  B.  191  ;  76 

L.  J,  K.  B.  602  :  96  L.  T.  893  ;  23  T.  L.  R.  418 

-C.  A. 

41.  No  obligation  to  Carry — Right  to  insist  on 
Own  Terms — hiclusive  charge  for  carriage, 
collection  and  delirery — Consignor  tcishing  to 
deliver  at  Station  —  Rebate — Ruilways  Clauses 
Consolidation  Act,  1845  (8  &  9  Vict.  c.  20),  s.  90.] 
— A  railway  company  under  their  special  Act 
were  under  no  obligation  to  carry  non-perishable 
goods  by  passenger  train  ;  but  they  offered  to 
carry  •'  tailors'  clothing  "  from  B.  to  S.  by  pas- 
senger train  at  a  special  rate  including  both 
collection  and  delivery.  The  plaintiffs  claimed 
to  deliver  their  parcels  at  B.  station  by  their 
own  vans,  and  to  be  allowed  a  rebate  ;  and, 
upon  the  company  refusing  to  allow  any  rebate, 
they  sued  in  the  County  Court  and  recovered  the 
sum  of  1*-.,  which  they  had  paid  in  order  to  have 
their  goods  carried. 

HELD^that  the  company  were  not  liable. 
Not  being  obliged  to  carry  such  goods  by  pas- 
senger train,  they  might  offer  to  the  public  any 
terms  they  thought  tit,  so  long  as  they  did  not 
prefer  one  person  to  another  in  breach  of  the 
provisions  of  their  Act,  or  of  sect.  90  of  the  Rail- 
ways Clauses  Act,  1845. 

Decision  of  Div.  Ct.  ([1903]  1  K.  B.  741  ;  72 
L.  J.  K.  B.  377  ;  88  L.  T.  92)  affirmed. 
Stone  v.  Midland  Ry.  Co.,  [1904]  1  K.  B.  669  ; 

[73  L.  J.  K.  B.  392  ;  52  W.  R.  491  ;   90  L.  T. 
194  ;  20  T.  L.  R.  225— C.  A. 

42.  Pitwood — Measurement  loeight  or  actual 
weight — Maximum  Charge  varying  ivith  Distance 
— journey  over  lines  of  two  Companies — Calcula- 
tion of  Mawimum  —  Great  Western  Railway 
Company  (^Rates  and  Charges)  Order  Confirma- 
tion Act,  1891  (54  &  55  Vict.  c.  ccxxii.).] — Upon 
the  true  construction  of  the  Great  Western  Rail- 
way Companj^'s  Act  of  1891  the  company  are 
not  bound  to  carry  pitwood  by  measurement 
weight  at  the  rates  specified  for  goods  in  Class 
C.  Tlie  consignor  must  elect  between  the  Class  C. 
rates  at  actual  machine  weight,  or  the  Class  I. 
rates  at  measurement  weight. 

Under  the  same  Act,  where  goods  are  carried 
under  a  through  contract,  the  portion  of  the 
journey  over  another  company's  line  is  to  be 
regarded  as  a  separate  journey  for  the  purpose 
of  calculating  the  maximum  rate. 
Great  Western  Ry.   Co.   v.  Caswell  and 

[Bowden,  Ld.,   [1904]  2  K.  B.  508;  73  L.  J. 
K.  B.  834— AValton,  J. 

43.  Rate  Book — Order  to  specify  Details  of 
Expenses — Wluxt  Details — Regulation  of  Rail- 
ways Act,  1873  (36  &  37  Vict.  c.  48), «.  14.]— The 
Railway  Commissioners  made  an  order  upon  a 
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railway  company  under  sect.  14  of  the  Regula- 
tion of  Railways  Act,  1873. 

Held— that  the  company  must  specify  the 
particular  amounts  charged  in  a  rate  for  the 
carriage  of  goods  in  respect  of  each  of  the 
services  performed  by  them  other  than  convey- 
ance on  their  line. 

Cohnan   v.    Great  Eastern  Ry.    Co.   ((1882) 
4  Ry.  k  Can.  Cas.  108)  and  Birchgrove  Steel  Co. 
V.  Midland  By.  Co.  (  (1887)  5   Ry.  &  Can.  Cas. 
229)  approved. 
PiCKFOED's,    Ld.   v.    London    and    North 

[Westebn  Ry.  Co.,    [1905]    1   K.    B.    752  ; 

74  L.   J.  K.  B.  634 ;  53  W.  R.  468  ;  92  L.  T. 

607  ;    21  T.  L.  R.  381  ;  12  Ry.  Cas.  154— C.  A. 

44.  Bebatefor  mi  Providing  Station  Aceommo- 
dation  or  Performing  lerviinal  Services — Agi'ee- 
ment  as  to  Payment  of  Bates  and  Alloioances — 
Bailway  and  Canal  Iraffic  Act,  1894  (57  &  58 
Vict.  c.  54),.?.  4.] — The  applicants  were  merchants 
and  manufacturers  of  cotton  fabrics,  carrying  on 
business  near  the  line  of  the  defendant  company, 
and  before  the  agi-eement  of  1891  the  applicants 
had  been  receiving  and  delivering  their  goods  at 
Shaw  Station.  In  1891  an  agreement  was  arrived 
at  whereby  it  was  provided  that  a  siding  should 
be  constructed  by  the  defendant  companj", 
principally  upon  laud  belonging  to  the  defendant 
company,  the  applicants  to  pay  for  the  use  of  the 
siding  and  to  pay  rates  for  the  goods  sent  from 
or  delivered  there.  By  article  10  of  the  agree- 
ment it  was  provided  that  "  the  railway  company 
will  make  to  the  limited  company  an  allowance 
of  not  less  than  threepence  per  ton  for  loading 
and  unloading  waggons  and  sheeting  the  same  in 
respect  of  cotton  and  yarns  and  other  goods 
usually  handled  by  the  company  received  at  or 
forwarded  from  the  proposed  sidings.  And  the 
company  will  not  charge  any  terminal  in  respect 
of  coal  traffic  to  or  from  the  same."  The  appli- 
cants applied  under  sect.  4  of  the  Railway  and 
Canal  Traffic  Act,  1894,  for  a  determination  of 
what  was  the  reasonable  and  just  allowance  or 
rebate  to  be  made  from  the  rates  charged,  the 
traffic  having  been  dealt  with  at  their  own  siding 
and  neither  station  accommodation  nor  terminal 
services  having  been  provided  or  performed 
by  the  railway  company.  The  Railway  Rates 
and  Charges,  No.  10  (Lancashire  and  York- 
shire Railway,  &c.).  Order  Confirmation  Act, 
1892,  was  passed  since  the  date  of  the  agree- 
ment. 

Held — that  the  agreement  covered  all  the 
deductions  which  tlie  parties  thought  fair  in  the 
circumstances  ;  and  the  legislation  of  1892  did 
not  affect  the  matter,  because  by  the  agreement 
the  parties  had,  for  good  consideration, agreed  to 
take  something  different  from  that  given  by  the 
legislation  ;  and  that  there  was  nothing  in  the 
legislation  to  prevent  the  parties  coming  to  such 
an  agreement. 

Decision  of  the  Railway  and  Canal  Commission 
((19(11)  17  T.  L.  R.  26)  reversed. 
CoMPTON  &   Co..   Ld.    r.   Lancashire   and 

[loHKSHiRE  Ry.  Co.,  [1902]  18  T.  L,  R,  322  ; 
11  Ry.  Cas.  28.5— C.  a! 


45.  Belate — Siding  —  "Not  belonging  to  the 
Company" — LoJig  Lease  of  Site  of  Siding— 
Bailway  and  Canal  Traffic  Act,  1894  (57  &  58 
Vict.  c.  54),  s.  4.  J — The  applicants,  who  said  that 
a  siding  did  not  belong  to  a  railway  company, 
had  in  1866  granted  to  the  railway  company  a 
sub-lease  for  996  years  at  a  nominal  rent  of  the 
land  upon  which  the  railway  company  after- 
wards constructed  the  siding.  The  applicants 
were  to  have  a  very  large  user  of  the  siding. 

Held — that  the  siding  belonged  to  the  rail- 
way company  subject  only  to  an  easement  in 
favour  of  the  applicants  of  using  it  as  and  when 
they  required  to  do  so  for  the  purposes  of  their 
trade  ;  and  that  the  siding  was  not  a  "  siding 
not  belonging  to  the  company "  within  the 
meaning  of  sect.  4  of  the  Railway  and  Canal 
Traffic  Act,  1894. 

Huntington   and    Others    r.   Lancashire 

[AND  Yorkshire  Ry.  Co.,  (1901)  17  T.  L.  R. 

458— C.  A. 


46.  Belate — Cartage  performed  by  Trader — 
Basis  of  Calculation.'] — In  assessing  a  rebate  off 
a  rate  for  the  carriage  of  goods  in  respect  of  the 
trader  performing  his  own  cartage  : 

Held — that  the  correct  basis  was  to  take 
the  cost  of  the  service  rendered,  and  the  saving 
to  the  company  when  the  trader  carted  his  own 
goods. 

Decision  of  Railway  and  Canal  Commission 
((1907)  23  T.  L.  R.  535)  affirmed. 

PicKFORDs,    Ld.    v.    London    and    North 
[Western  Ry.  Co.,  (1907)  24  T.  L.  R.  149— 

C.  A. 


47.  Short  Distance  Traffic —  Convcijnuri'  on-r 
Too  Bailway  s — '■^Conveyed  by  the  Cotiipninj" — 
London  and  JVorth-Western  Raihcuij  Company 
{Bates  and  Charges')  Order  Conjirmution  Art, 
1891  (54  &  55  Vict.  c.  ccxxi.),  Sched.,  cl.  11.]— 
By  clause  11  of  the  schedule,  to  the  Loudon  and 
North-Western  Railway  Company  (Rates  and 
Charges)  Order  Confirmation  Act,  1891,  where 
merchandise  is  conveyed  for  an  entire  distance 
not  exceeding  a  certain  distance,  the  company 
may  charge  for  conveyance  as  for  that  distance  : 
"  provided  that  where  merchandise  is  conveyed 
by  the  company  partly  on  the  railway  and  partly 
on  the  railway  of  any  other  company  the  railway 
and  the  railway  of  such  other  company  shall, 
for  the  purpose  of  reckoning  such  short  distance, 
be  considered  as  one  railway." 

Held,  by  Vaughan  Williams  and  Fletcher 
Moulton,  L.JJ.  (Buckley,  L.J.,  dissenting) — 
that  the  words  "  conveyed  by  the  company  " 
mean  actually  conveyed  or  carried  by  the  com- 
pany's own  engines,  and  do  not  refer  merely 
to  the  contract  of  carriage  ;  and  that  there- 
fore where  A.  company  hauled  traffic  for  three 
miles  on  its  own  line  and  B.  company  then 
hauled  it  for  two  miles  on  its  line,  the  section 
did  not  apply. 

Decision  of   the  Railway  and  Canal  Commis- 
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sion  ([1906]  1  K.  B.  .-.77  :  7",  L.  J.    K.  T..  454  ; 

95  L.  T.  62)  affirmed. 

Lancashike  and  Cheshire  Coal  Associa- 

[TION      AND     KiCHARD      EVANS       &       CO.      C. 

London  and  North  Western  Ry.  Co.  and 
Lancashire    and    Yorkshire    Ry.    Co 
[1907]  2  K.  B.  902  ;  76  L.  J.  K.  B.  1020  ;  97 
L.  T.  569  ;  23  T.  L.  R.  645— C.  A. 

48.  Siding  Aecommodation— Charge  for  Coal 
Waggom  rrmaiiiing  on  Sidings— London  and 
Aor//i  Wr.4rr»  llaihniii  (\,mpan)i  {Ilateit  and 
r/nny,^s)  On/rr  CoiiHruuitioii  Art,  1891  (54  &  55 
Viet.  c.  ccxvi.),  Sclied.,  /-"^//f  4.]— The  defendants, 
who  were  coal  merchants,  consigned  coal  from 
certain  collieries  by  the  plaintiffs"  railway  to  the 
plaintiffs'  sidings  at  Willesden  Junction,  thereto 
await  further  orders  as  to  the  ultimate  destina- 
tion of  the  coal  to  the  purchasers,  and  when  the 
coal  was  sent  on  to  the  ultimate  destination  the 
plaintiffs  charged  a  through  rate  from  the  colliery 
station  to  the  station  of  the  (.urchaser.  The 
plaintiffs  had  previously  given  the  defendants 
notice  that  they  would  charge  siding  rent  of  <od. 
per  waggon  per  day  or  part  of  a  day  on  the  "  wait 
order  "  waggons  after  the  first  two  cleaidays.  In 
an  action  to  recover  the  siding  rent,  the  judge 
found  t-s  a  fact  that  two  clear  days  afforded 
sufficient  time  to  enable  the  defendants  to  furnish 
instructions  as  to  the  ultimate  destination  of  the 
coal. 

Held— that  the  plaintiffs  were  entitled  to 
recover  the  siding  rent,  either  (1)  upon  a  com- 
mon law  contract  to  pay,  keeping  the  coal  at 
Willesden  after  two  days  not  being  an  incident 
of  the  contract  to  carry ;  or  (2)  under  the 
London  and  North  Western  Railway  Company 
(Rates  and  Charges)  Order  Confirmation  Act, 
1891,  Sched.,  Part  4,  as  accommodation  pro- 
vided at  the  desire  of  the  defendants  for  which 
no  provision  was  made  elsewhere  in  the 
schedule. 

London    and    North    Western    Ry.   Co.  t. 

[Crooke   &    Co.,  (1904)  20  T.    L.   R.    506— 

Bighara,  J. 

49.  Siding  not  con-ttructed  under  titatutorg 
Powers— Reaaonahle  Charges —  Undue  Preference 
— Peiate  on  Sidinqs  Rate — Railwuij  and  Canal 
Traffic  Art,  1894  (57  &  58  Vict,  (f.' 54),  .9.  4.]— 
The  F.  Railway  Company's  main  line  terminates  j 
at  B.  ;  thence  a  branch  line  fifty-four  chains  i 
long,  the  property  of  the  company,  but  not  con- 
structed under  their  statutory  powers,  leads  to  a 
spot  where  the  private  sidings  of  the  V.  M.  works 
begin.  The  railway  company  made  a  charge  of 
Orf.  per  ton  for  coal  traffic  to  the  works  in  return 
for  the  following  services  :  shunting  and  mar- 
shalling at  B.  and  haulage  to  the  end  of  the 
private  sidings.  Upon  due  consideration  of  the 
aggregate  of  traffic,  and  the  work  entailed  by 
it  :— 

Held— that  6(Z.  was  a  reasonable  sum  to  add 
to  the  charge  for  actual  conveyance  to  B. 

A  rival  company  have  works  one  and  a  quarter 
miles  from  B.,  but  on  the  main  line,  and  were 


not  charged  this  M.  ;  it  appeared,  however,- tha 
their  traffic,  being  on  a  very  large  scale,  consisted 
mainly  of  entire  train  loads  and  needed  no 
marshalling. 

Held — no  undue  preference. 

With  regard  to  traffic,  other  than  coal,  for  the 
V.  M.  works  : — 

Held — that  where  such  traffic  is  not  loaded 
or  unloaded  at  B.,  any  terminals  included  in  the 
C.  and  D.  rates  ought  to  be  excluded  ;  but  that 
for  delivery  rid  the  branch  line  of  any  C.  and  D. 
traffic  %d.  per  ton  might  be  charged,  as  for  coal. 

FuRNESs    Ry.    Co.    v.    Vickers,    Sons    and 

[Maxim  (1904),  20  T.  L.  R.  326  ;   12  Ry.  Cas. 

81 — Ry.  and  Canal  Com. 

50.  Siding — Tolls — Agreement  hg  Landlord  to 
give  Land  for  Siding  and  to  construct  Works — 
Eight  (f  Landlord  to  charge  Tonnage  Rates — 
Duration  of  Agreement— Conduct  of  Parties. '\ — 
In  1870  an  agreement  was  made  between  the 
late  Lord  Portsmouth  and  the  defendant  com- 
pany, the  short  effect  of  which  was  that  the 
Earl  was  to  grant  the  company  for  a  siding 
certain  land  free  of  cost  and  to  carry  out  certai  n 
works,  and  the  company  agi-eed  that  Lord 
Portsmouth  should  be  entitled  to  charge  for  any 
traffic  using  the  siding  a  tonnage  rate  of  not 
more  than  (id.  and  not  less  than  3d.,  as  should 
be  agreed  by  the  parties.  The  railway  company 
went  into  possession  of  the  land  under  the  agree- 
ment, and  were  still  in  possession  of  it.  From 
1870  down  to  the  commencement  of  this  action 
there  had  been  no  change  or  suggestion  of  change 
in  the  rate  of  the  tolls  paid  by  the  company. 
There  was  no  express  agreement  either  in  writing 
or  by  word  of  mouth  as  to  whether  the  agree- 
ment of  1870  was  to  be  permanent  or  not. 

Held — that  the  proper  inference  from  the 
conduct  of  the  parties  was  that  they  intended 
that  the  agreement  should  last  as  long  as  the 
company  continued  in  possession  of  the  land 
under  it,  and  so  long  as  the  company  remained 
in  possession  they  ought  to  pay  the  amount 
which  it  must  be  inferred  had  been  determined 
by  agreement  between  the  parties. 

Decision  of  Darling,  J.  ((1901)  17  T.  L.  R.  546) 
reversed. 

Earl  of  Portsmouth  <-.  London  and  South 
[Western  Ry.  Co.  (1902),  18  T.  L.  R.  793— 

C.  A. 

5L  Rates — Ihrough  Rates — Dock  Com  pang — 
Lines  bg  which  the  Business  of  the  Docks  is 
Curried  on — "  Co/tfinuous  Line  of  Railway " 
Communication  — "  Railway  Compang  "  —  Rail- 
wag  and  Canal  Traffic  Act,  1888  (51  &  52  Vict. 
c.  25),  .s\  2:^— Regulation  of  Railwags  Act,  1873 
(36  &  37  Vict.  c.  48),  s.  3.] — The  applicants  were 
a  dock  company,  which  came  into  existence,  and 
existed,  under  statutory  provisions  for  the  pur- 
pose of  making  and  working  docks  ;  and  as 
incident  to  that  purpose,  they  were  invested 
with  statutory  powers  of  laying  down  and  using 
rails  and  tramways  among  other  appliances 
ancillary  to  the  working  of  their  docks.  The 
applicants  applied  in  the  capacity  of  a  "  railway 

7—2 


199 


EAILWAYS  AND   CANALS. 


200 


Railways — Cuutinned. 

coinpaiiv  ■'  under  sect.  25  of  the  Kailway  and 
Canal  TrafBc  Act,  1888,  for  through  rates  in 
respect  of  traffic  passing  from  the  quays  and 
warehouses  in  the  Eoyal  Victoria  and  Albert 
Docks  over  the  railways  of  the  Great  Eastern 
Railway  Company  to  certain  places  on  the 
system  of  the  Midland  Railway  Company.  The 
Railways  Clauses  Consolidation  Acts  did  not 
appear  to  be  incorporated  in  the  dock  company's 
Acts,  except  for  purposes  which  had  no  relation 
to  the  lines  involved  in  the  case. 

Held— that  the  applicants  were  not  a  "  rail- 
way company,"  and  that  the  lines  involved  in 
the  case  could  not  reasonably  be  said  to  form 
part  of  a  continuous  route  from  any  place  to 
any  other  place  within  the  meaning  of  the 
Railway  and  Canal  Traffic  Act,  1888,  as  they 
were  merely  the  lines  by  which  the  business  of 
the  docks  was  carried  on  ;  and  that  the  applica- 
tion was  not  well  founded  in  this  respect. 

Decision  of  a  majority  of  the  Railway  and 
Canal  Commissioners  ((1901)  71  L.  J.  K.  B.  153 ; 
86  L.  T.  29  ;  18  T.  L.  R.  171)  reversed. 

London  and    India    Docks  Co.    t.    Great 

[Eastern    Ry.   Co.,   [1902]  1  K.    B.    568; 

71  L.  J.  K.   B.  869  ;    50  VV.  R.  461  ;    86  L.  T. 

339;    18  T.  L.  R.  32-t— C.  A. 

62.  T/iiviajh  Jittte.s — Bu/Dti/if/  Powers — Order 
fur  F/iciUt'ieK — Poiver  of  the  Bailwai/  and  Canal 
Comniiiisioner.s — Piuhrai/  and  Canal  Traffic  Act, 
1854  (17  &  18  Vict.  c.  31),  .9.  2.]— The  London 
and  India  Docks  Company  are  the  owners  of  a 
railway  about  half  a  mile  long,  with  a  station 
called  the  South  Dock  Station  :  this  line  con- 
nects with  the  Great  Eastern  Railway,  over 
whose  line  the  Midland  Railway  have  running 
powers,  and  at  present  the  traffic  is  exchanged 
at  the  exchange  sidings  situated  upon  the  dock 
company's  line,  the  Great  Eastern  Railway 
running  over  a  portion  of  that  line  in  order  to 
get  to  the  sidings  for  the  purpose  of  effecting 
the  exchange.  The  Great  Eastern  Railway 
were  prepared  to  continue  the  practice  upon  the 
existing  terms;  but  the  dock  company  asked 
that  the  other  two  companies  should  be  com- 
pelled to  quote  "through  rates,"  and  so  abolish 
the  present  charge  for  cartage,  which  in  fact  is 
not  performed. 

The  Court  considered  the  application  reason- 
able ;  but  it  was  objected  that  there  was  no 
power  under  the  circumstances  to  make  the 
order  as  to  exchange  of  traffic,  which  would  be 
r^juired  in  addition  to  an  order  for  "  through 
rates." 

Held— that  there  was  no  power,  for — 

(1)  the  various  agreements  gave  the  Great 
Eastern  Railway  no  right  to  run  to  the  exchange 
sidings,  and  therefore  they  could  not  be  ordered 
to  do  so ; 

(2)  the  dock  company  had  no  running  powers 
to  the  nearest  Great  Eastern  Railway  or  Midland 
sidings,  and  therefore  the  same  objection  held 
good ; 

(3)  an  interchange  at  the  actual  point  of 
junction  was  not  feasible. 


Decision  of   Railway   and  Canal  Commission 
(19  T.  L.  R.  494)  affirmed. 
London    and    India    Docks    Co.    r.  Great 

[Eastern  Ry.  Co.  and  Midland  Ry.  Co., 
(1904)  20  T.  L.  R.  371— C.  A. 

63.  Undue  Preference  —  Coal — Sli ip>ne7it  Rate — 
Land  Sale  Rate— Railway  and  Canal  Traffic 
Act,  1888  (51  &  52  Vict.'  c.  25),  *.  27.]— The 
existence  of  a  rate  for  coals  carried  to  a  port 
for  shipment  considerably  lower  than  the  rate 
charged  for  carrying  to  the  same  port  coals  for 
sale  on  land  is  not  in  itself  an  infringement  of 
the  law  against  undue  preference. 

The  Court  declined  to  interfere  where  there 
was  no  substantial  competition  between  the 
shippers  and  tlie  land  traders,  and  the  latter 
were,  as  between  themselves,  treated  upon  iden- 
tical terms.  The  land  rate  was  not  unduly  high, 
and,  owing  to  circumstances,  the  shipping  rate 
could  not  well  be  raised. 
Spillers,  Baker  &  Co.  v.  Taff  Vale  Ry.  Co., 

[(1904)  90  L.  T.  713;    20  T.  L.  R.    101  ;    12 
I'y.  Cas.  70 — Ry.  and  Canal  Com. 

54.  Undue  Preference — Coal — Shipment  Coal 
— Xon-coinpetitire  Traffic.'] — A  railway  company 
carried  shipment  coal  (or  slack)  to  certain 
sidings  on  a  ship  canal  at  a  lower  rate  than  they 
charged  for  similar  coal  carried  to  a  trader  at 
the  same  sidings.  The  trader  manufactured  the 
coal  so  carried  to  him  into  patent  fuel  for 
shipment. 

Held — that  the  trader  could  not  complain  of 
any  undue  in'eference,  even  though  his  patent 
fuel  might  ultimately  be  in  competition  with  the 
coal  carried  by  the  company  for  shipment. 
Lancashire  Patent  Fuel  Co.,  Ld.  r.  London 

[and  North  Western  Ry.  Co.  and  Others, 
(1906)  12  Ry.  Cas.  77— Ry.  and  Canal  Com. 

65.  Undue  Preference — Coal  Traffic — Cinaran- 
tee  of  Quantit ij— Shipment  Coal.] 

Held — that,  with  nearly  equal  mileage,  a 
diiference  varying  fiom  2d.  to  id.  per  ton  on 
rates  for  shipment  coal  did  not  under  the 
circumstances  constitute  an  undue  preference. 

The  favoured  firm  guaranteed  a  minimum 
quantity  of  200,000  tons  per  annum,  and,  in 
fact,  averaged  500,000  ;  the  complainants  only 
sent  some  60,000  tons.  In  such  cases,  the  size 
and  constancy  of  supply  enable  the  company  to 
make  their  shipping  arrangements  advantage- 
ously and  thereby  justify  the  concession  of 
more  favourable  terms. 
Hickleton  Main  Colliery  Co.,  Ld.  r.  Hull 

[and  Barnsley  Ry.  Co.,  (1906)  12  Ry.  Cas. 
68— Ry.  and  Canal  Com. 

66.  Undue  Preference  —  Competinr/  Line  — 
Railway  and  Canal  Traffic  Acts.  1854  (17  &  18 
Vict.  c.  31),  s.  2,  and  1888  (51  &  52  Vict. 
c.  25),  ss.  27,  29.]— The  applicants  complained 
that  the  respondents  charged  them  2.?.  Id.  for 
carrying  a  ton  of  coal  from  A.  to  W.,  a  distance 
of  twenty-nine  miles,  but  only  charged  the  H.  Co, 
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\s.  9d.  from  H.  to  W.,  a  distance  of  thirty-three 

miles  ;  A.  and  H.  are  on  the  same  branch  line. 

The  respondents  replied  that  a  competing 
line  had  a  route  of  twenty  miles  from  H.  to  W., 
and  one  of  twenty-seven  miles  from  A.  to  W., 
for  which  they  charged  l.v.  9d.  and  2.v.  \d. ;  and 
that  if  they  themselves  raised  their  H.  to  W. 
rate,  all  traffic  would  be  diverted  to  the  com- 
peting line. 

The  two  companies  both  agreed  to  reduce 
their  A.  to  W.  rate  to  2.s'. 

Held— that  the  competition  justified  a  ditfe- 
reiice  between  the  two  rates  of  1-v.  '.Ul.  ami  2x. 
Abram  Coal  Co.  r.  Great  Central  Ry.  Co., 

'[(1905)  21  T.  L.  R.  264  ;  12  Ry.  Cas.  125— Ry. 
and  Canal  Com. 

57.  Undue  Preference — Competition  with  Sea- 
horne  Traffic  —  Behate  —  Railwaij  and  Canal 
Traffic  Act,  1888  (51  &  52  Vict.  c.  25),  s.  27.]  — 
In  dealing  with  complaints  of  undue  preference 
it  must  be  borne  in  mind  that  the  earlier  cases 
cannot  be  fully  relied  upon  as  precedents  for  the 
guidance  of  the  Court.  The  law  was  changed 
by  the  Traffic  Act  of  1854,  and  that  again  has 
been  modified  by  that  of  1888,  especially  by 
sect.  27,  whicli  authorises  the  Court  to  take 
various  matters  into  consideration,  and  particu- 
larly whether  the  lower  charge  or  difference 
in  treatment  complained  of  is  necessary  for  the 
purpose  of  securing  the  traffic  in  the  interests  of 
the  public.  Since  the  decision  of  Phippn  v. 
London  and  yorth  Western  Eij.  Co.  ([1892]  2 
Q.  B.  229  ;  61  L.  J.  Q.  B.  379  ;  66  L.  T.  721  ;  8 
T.  L.  R.  419— C.  A.)  the  Court  would  feel  bound 
to  consider  all  circumstances  which  would  go  to 
show  whether  the  rebate  was  fairly  reasonable. 
Charrington,  Sells,  Dale  &  Co.  c.  Midland 

[Ry.  Co.,  (1901)  17  T.  L.   R.  761— Ry.  and 
Canal  Com. 

58.  Undve  Preference  —  Competing  Wharf- 
owners — Itailway  and  Canal  Traffic  Act,  1854 
(17  &  18  Vict.  c'.  31),  .<.  2.]— Any  person  who  is 
directly  prejudiced  by  the  breach  of  the  statutory 
duty  imposed  upon  a  railway  company  to  give 
similar  treatment  to  similar  traffic  may  apply  to 
the  Railway  and  Canal  Commission  to  remedy 
his  grievance. 

Hence  a  wharfowner,  who  luis  no  interest  in 
the  goods  carried,  may  complain  if  undue  [trc- 
ference  is  given  to  tlie  owners  of  goods  consigned 
to  wharfs  comi)eting  with  his  own. 
FoRwooD   Bros.  &;  Co.   r.  Great  Northern 

Ry.  Co.,  [(1904)  20  T.  L.  R.  320  :  12  Ry.  Cas. 
89 — Ry.  arul  Canal  Com. 

59.  I'ndue  Preference — (jroup  Rates — Rail- 
inni  and  Canal  Traffic  Acts,  1888  (51  &  52  Vict. 
-•.  25),  .S-.  29,  and  1894  (57  &  58  Vict.  c.  54),  s.  1.] 
—The  fact  tliat  the  Railway  and  Canal  Com- 
mission have  decided  upon  complaint  made  to 
them  that  the  ■'  grouping  of  certain  works  is  not 
unreasonable,"  does  not  prevent  the  comi)any  con- 
cerned from  grouping  de  novo,  or  dissolving  the 
group,  or  varying  it  by  the  omission  of  one  or 
more  of  tlie  works  formerlv  included  in  it. 


Qu(Bre — whether  a  railway  company  can  under 
sect.  1  of  the  Railway  and  Canal  traffic  Act, 
1894,  be  called  upon  to  justify  the  increase  of 
rates  which  have  been  lowered  since  1892,  but 
again  raised  to  a  point  not  exceeding  their  then 
level. 
Millom  and  Askham  Iron  Co.,  Ld.  v.  Fur- 

[ness  Ry.  Co.  and  Others,  (1906)   12  Ry. 
Cas.  1 — Ry.  and  Canal  Com. 

60.  I'ndue  Preference — Rates  to  he  "  Charged 
equal! ij  to  all  Persons''' — Rite  in  Rook — Duty  to 
prore  that  R((te  is  Charged — Recovery  of  Money 
Rack — Monei/  Had  and  Received  —  Railways 
Clauses  Act,  1845  (8  &  9  Vict.  c.  20),  s.  90.]  — 
Where  a  person  alleges  that  a  railway  company 
has  charged  him  a  rate  for  goods  which  is  higher 
than  that  charged  to  another  person  in  respect 
of  goods  of  the  same  description,  contrary  to 
sect.  90  of  the  Railways  Clauses  Act,  1845,  he 
must  show  that  the  goods  of  that  other  person 
have  actually  been  carried  by  the  company  at 
the  lower  rate,  and  it  is  not  sufficient  to  show 
that  the  company  has  advertised  such  a  rate  in 
their  books. 

Taylor  v.  Metropolitan  Ry.  Co..  [1906]  2 

[K.  B.  .55  ;  75  L.  J.  K.  B.  735  ;  Vto  L.  T.  149  ; 

22  T.  L.  R.  479— Div.  Ct. 

61.  Undue  Prefercnrt — Rebate  given  to  Trader 
— Services  Performed  hg  him  for  Railway  Com- 
pany—  Complaint  of  Trader's  Competitors.^ — A 
railway  company  agTeed  with  a  miller,  who  was 
also  a  shipowner,  that  he  should  act  as  their 
agent  for  a  certain  district,  and  should  use  every 
effort  to  develop  goods  traffic  to  and  from 
that  district,  and  should  receive  on  all  traffic 
carried  partly  by  his  steamers  and  partly  by  the 
railway  a  commission  of  6s.  per  ton. 

The  result  was  that  his  comjietitors  had  to  pay 
9s.  per  ton  for  all  grain  carried  from  D.  to  L., 
while  his  grain  was  carried  between  the  same 
towns  at  3s.  per  ton,  if  his  steamer  was  used  for 
a  particular  portion  of  the  transit. 

Held — an    undue   preference,   the    company 
being  ordered,  inter  alia,  not  to  make  to  the 
particular  miller  any  payment  depending  on  the 
amount  of  grain  consigned  by  him  from  D.  to  L. 
John  Bannatyne    &    Sons,    Ld.    v.    Great 
[Southern  and  Western  Ry.  Co.  of  Ire- 
land,    (1906)     12     Ry.    ('as.     105— Ry.    and 
Canal  Com. 

62.  Indue  Preference  —  Rival  Traders  — 
Access  to  Competing  Line — Incfjualitg  if  Rates 
— Interest  of  Public — Onus  of  Proof — Railway 
and  Canal  Traffic  Act,  1854(17  &  18  Vict.  c.  31), 
s.  2— Railway  and  Canal  Traffic  Act,  1888 
(51  &  52  Vict.  c.  25),  ss.  27,  29.]  -The  applicants 
complained  of  the  undue  preference  of  a  com- 
peting colliery.  The  applicants'  and  the  com- 
peting collieries  were  situated  on  the  defendants' 
line  of  railway,  and  the  distance,  in  each  case, 
about  the  same.  The  explanation  afforded  by 
the  defendants  was  that  the  colliery  witli  the 
preferential  rates  was  situated  on  the  London 
and  North  Western  Railway,  and  by  that  route 
the  distance  was  twentv  miles  onlv,  while  the 
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applicants'  distances  were  greater  in  proportion 

to  the  rates  charged. 

The  Kaihvay  and  Canal  Commissioners  held 
that  the  inequality  of  rate  was  not  justified, 
for  the  microscopic  interest  of  the  public  in 
such  competition  was  not  sufficient  to  discharge 
the  onus  of  proof  cast  on  the  defendants. 

Held,  on  appeal,  that  the  question  was  one 
of  fact,  and  that,  therefore,  the  Court  could  not 
review  the  d3cision. 

Decision  of  Kailwayand  Canal  Commissioners 
(18  T.  L.  R.  788)  affirmed. 
Abram  Coal  Co.,  Ld.  r.  Great  Central  Ry. 
[Co.,  (1903)  19  T.  L.  R.  664— C.  A. 

63.  Undue  Preference  of  Carriers — Special 
Agents — Consignees  Gifing  General  Orders  for 
Delirery  —  Special  Serdces.']  —  A  railway  com- 
pany employed  VV".  &  Co.  to  deliver  all  goods 
carried  by  the  company  and  not  invoiced  to  be 
delivered  by  named  carriers,  and  the  company 
refus  d  to  act  on  general  orders  from  ninety-five 
tradesmen  requiring  goods  consigned  to  them  to 
be  handed  to  Y.  &  Co.  for  delivery. 

HELD^that  under  the  circumstances  the 
refusal  of  the  company  was  not  an  undue 
preference  of  W.  &  Co. 

Held,  however,  that  in  paying  to  W.  &;  Co., 
id.  per  ton,  more  than  they  paid  to  Y.  &  Co.  in 
respect  of  carted  and  delivered  traffic  they  were 
unduly  preferring  W.  &  Co.  ;  id.  per  ton  must 
be  regaided  as  an  excessive  allowance  in  respect 
of  the  services  said  to  be  rendered  to  the  com- 
pany by  W.  &  Co.  in  the  capacity  of  agents. 
JoHX  Wallis  &  Sons  v.  G.  N.  Ry.  Co.  (Ire- 

[land),   (1906)    12     Ry.   Cas.    38— Ry.    and 
Canal  Com. 

64.  Undue  PreferenceSkareholders  Ruiht 
to  go  to  High  Court— mtv&  Vives— Bail  wags 
Clauses  Comulidation  Act,  1845  (8  .&  9  Vict. 
c.  20,  s.  m—Eailwaij  and  Canul  Traffic  Act, 
1854  {U  k\9,  Vict.  c.  31),  s.  2.]— If  there  is  any 
breach  of  the  provisions  of  the  Railways  Clauses 
Acts  known  as  undue  preference,  then  the 
scheme  of  the  Acts  is  that  persons  who  are 
affected  by  them  are  entitled  to  go,  not  to  the 
High  Court  of  Chancery,  because  that  court  has 
no  jurisdiction  in  the  matter,  but  to  the  Rail- 
way and  Canal  Commissioners,  to  lay  the  facts 
before  them,  and  to  insist  that  the  provisions  of 
the  Acts  of  Parliament  shall  be  complied  with 
which  provide  for  equal  treatment  of  all  cus- 
tomers. There  is  nothing  ultra  vires  in  a  breach 
of  those  provisions  which  enables  a  shareholder 
to  come  and  ask  the  Court  for  relief  against  his 
(•Duipany  and  the  customers  of  his  company 
base<l  upon  that  breach. 

Anderson  r.  Midland  Ry.  Co.,  [19021  1  Ch 

[369  ;  71  I..  J.  Ch.  89  ;  50  W.  R.  40 ;  85  L  T 

41  )H;  18T.  L.  R.  o-Buckley,  J. 

(iii.)  Passenger  Fares. 

65.  <  'ondition^  on  Ticltet—Ticltetfor  Sleepinq- 
tar  „„    Ilnilwag-Car   not  a railahle  for  MlJe 


Journeg — Claim  for  Return  of  Fare — Condition 
not  Brought  to  Passengers'  Notice.'] — "Where  con- 
ditions are  printed  on  a  ticket,  there  is  no 
essential  distinction  between  the  front  and  the 
back  of  the  ticket :  wherever  they  are  printed, 
it  is  a  question  of  fact  whether  the  passenger 
had  notice  of  them. 

S.  took  a  sleeping-car  ticket  in  addition  to  his 
ordinary  ticket,  but  the  car  was  unable  to  run 
the  whole  journey,  and  an  ordinary  carriage  was 
substituted :  he  thereupon  sued  for  a  return  of 
the  supplementary  fare  for  the  whole  journey, 
the  railway  company  offering  to  refund  only  the 
proportion  corresponding  to  the  portion  of  the 
journej'  on  which  he  did  not  use  the  car.  They 
relied  on  a  condition  printed  amongst  adver- 
tisements on  the  face  of  the  ticket. 

The  County  Court  judge  found  that  the  com- 
pany had  not  done  what  was  reasonably  suf- 
ficient to  give  S.  notice  of  the  condition,  and 
gave  judgment  for  him. 

Held — that  the  evidence  justified  the  finding 
of  fact. 

Quwre  (if  the  point  had  been  taken),  whether 

there  had  been  such  a  failure  of  consideration  as 

to  entitle  the  plaintiff  to  recover  the  full  fare. 

Stephen  r.  International   Sleeping    Car 

[Co.,  (190.3)  19  T.  L.  R.  621— Div.  Ct. 

66.  In.Hpe.ctor  of  Weights  and  Pleasures — 
Police  Con.sta?)le  acting  as  hh^pector— Bight  of 
Policeman  to  Cheap  Tichet  while  Travelling  as 
Inspector— Cheap  Trains  Act,  1883  (46  &  47 
Vict.  c.  34),  s.  6.] — A  police  constable  who  is  an 
inspector  of  weights  and  measures,  is  not 
entitled  to  a  passenger  ticket  from  a  railway 
compam^  at  a  reduced  rate  under  sect.  6  of  the 
Cheap  Trains  Act,  1883,  when  he  is  travelling 
on  his  duties  as  inspector  of  weights  and 
measures,  as  the  Act  does  not  extend  to  such 
inspectors. 

Spencer    v.    Lancashire   and    Yorkshire 

[Ry.  Co.,  [1898]  1  Q.  B.  643  ;  62  J.  P.  296  ; 

67  L.  J.  Q.  B.  465  ;  78  L.  T.  323  ;  14  T.  L.  R. 

292  ;  46  AV.'R.  443— Div.  Ct. 

67.  Subscription  Tickets— Beasonahle  Con- 
ditiom  —  Carrying  Merchandise  as  Personal 
Luggage.']— k  railway  company  issued  monthly 
subscription  tickets  on  (^mter  alia)  the  following 
conditions  :  no  subscriber  to  carry  free  of  charge 
any  merchandise  or  articles  of  any  kind  for  hire 
or  profit,  or  for  the  use  of  any  person  or  persons 
other  than  the  subscriber  ;  the  company  to  be 
entitled  to  refuse  renewal  of  ticket  to  any  sub- 
scriber not  abiding  by  the  conditions. 

Held — that  such  conditions  were  fair  and 
reasonable. 

Morrison  v.  Belfast  and    County    Down 
[Ry.,  (1906)  12  Ry.   Cas.   99— Ry.  and  Canal 

Com. 

68.  Passenger  —  TravelVuui  Beyond  Station 
to  which  Ticket  is  Taken— Payment  of  Fare— 
'•Through"  Farc.]—Thc  defendant,  intending 
to  travel  from  Huddersfield  to  Manchester  on 
the  plamtiffs'  railway,  took  a  ticket  to  Staly- 
bridge,  an  intermediate  station.     The  fare  from 
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Hudder.slield  to  Manchester  was  2s.  'id.,  and  to 
Stalybridge  1  .y.  C^d.  ;  and  the  fare  from  Staly- 
bridge  to  Manchester  was  7d.  At  Stalybridge 
tlie  (lefendant  gave  up  his  ticket  to  a  collector, 
and  tendered  him  Id.,  the  fare  from  Stalybridge 
to  Manchester.  The  collector  refused  it  and 
demanded  9d.,  being  the  difference  between  the 
fare  which  the  defendant  had  paid,  and  the  fare 
from  Huddersfield  to  Manchester.  The  defen- 
dant refused  to  pay  this  sum,  and  travelled  on 
to  Manchester  in  the  same  train.  By  the  regu- 
lations printed  in  the  plaintiffs'  time-tables,  a 
passenger  using  a  ticket  for  any  other  station 
than  that  for  which  it  was  available  would  have 
to  pay  the  difference  between  the  sum  actually 
paid,  and  the  fare  between  the  stations  from 
and  to  which  the  passenger  travelled  ;  the 
passengers  could  not  re-book  at  an  intermediate 
station  by  the  same  train,  In  an  action  to 
recover  9^.  : — 

Held — that   the   plaintiffs   were   entitled  to 
recover  that  sum. 
London  and    Nobth-Western  Ry.    Co.    v. 

[HiNCHCLIFFE,   [1903]  2  K.  B.  32  ;  72  L.  J. 

K.  B.  530  ;  87  J.   P.  205  ;  51  W.  R.  556  ;  88 
L.  T.  800  ;  19  T.  L.  R.  480— Div.  Ct. 

69.  Third  Class— Additional  Charge  for  Seats 
in  Reserved  Carriages — Fare  exceeding  Id.  a 
mile — Railway  Passenger  Duty  Act,  1842  (5  &  6 
Vict.  c.  79),  s.  2,  Schedule -Cheap  Trains  Act, 
1883  (-16  &  47  Vict.  c.  34),  s.  2,  s^il-s.  1.]  —Where  a 
railway  who  had  abolished  second-class  carriages 
and  fares  on  their  railway  made  an  additional 
charge  for  reserved  accommodation  in  their 
third-class  carriages,  it  was  held  that  this  extra 
payment  was  a  part  of  a  "  fare "  within  sect.  8 
of  the  Cheap  Trains  Act,  1883,  and  was  liable  to 
duty  as  such  under  the  Railway  Passenger  Duty 
Act,  1842,  s.  2,  and  schedule,  where  the  total 
sum  paid  for  the  accommodation  in  the  third- 
class  reserved  carriages  exceeded  a  penny  a 
mile. 
Attoeney-General    v.   Furness   Railway, 


[1899]  2  Q.  B.  267;  68  L.J.  Q. 
J.  P.  326;  80  L.  T.  710;  15  T. 


(iv.)  Mails 


B.   623  ;  63 

L.  R.  289— 

Div.  Ct. 


70.  Conveyance  of  Mails  —  Remuneration.  — 
Principles  of  Assessment.]— For  the  carriage  of 
mails  by  the  railway  company's  regular  trains 
the  payment  by  the  Postmaster-General  should 
be  that  which"  the  company  could  charge  to 
ordinary  traders  for  similar  services,  subject  to 
such  considerations  as  between  two  traders 
would  justify  a  discrimination  in  favour  of  one 
over  the  other. 

The  carriage  of  mails  by  trains  which  the 
company  would  not  run  for  their  own  purposes 
at  all  must  be  treated  differently. 

As  regards  tiains  run  of  which  the  times  are 
merely  altered  to  suit  the  convenience  of  the 
Post  Office,  some  substantial  allowance  is  due. 
Waterford,  Limerick,  and  Western    Ry. 

[Co.     and     tue      Postmaster-General, 
0901)   17.T.  L.  R.  78— Ry.  and  Canal  Com. 


71.  Conveyiincc  of  Mails  —  Reasonable  Re- 
muneration—  Charges  for  Travelling  Sorters — 
Use  of  Prem  Ises  — Ra  ilicays  (  Conveyance  of  Mails') 
.4c^'l838  (1  &  2  Vict.  c.  'dd,')— Conveyance  of 
Mails  Act.  1893(56  &  57  Vict.  c.  38),.?.  1.]— 
In  calculating  a  reasonable  remuneration  to  a 
railway  company  for  the  conveyance  of  mails, 
their  ordinary  scale  of  rates  for  parcels  should  be 
applied,  less  deductions  in  respect  of  certain 
differences  between  mails  and  ordinary  parcels, 
e.g.,  25  per  cent,  in  respect  of  terminal  services 
not  rendered  by  the  company  in  the  case  of 
mails,  and  10  per  cent,  in  respect  of  the  regular 
volume  of  tratEc,  &c. 

The  company  should  be  paid  for  the  con- 
veyance of  travelling  sorters  and  other  post 
office  servants  at  season  ticket  rates  ;  and  should 
also  receive  payment  in  respect  of  the  use  of 
their  premises  by  the  post  office  staff,  and  any 
assistance  rendered  by  their  own  servants  in  the 
transfer  of  mails. 

Great    Western    Ry.  Co.  v.    Postmaster- 

[General  [1906]   12  Ry.  Cas.  11— Ry.  and 

Canal  Com. 

(v.)  Duty  towards  Passengers. 
And  see  Negligence. 

72.  Conditions  on  Tichets — "  Passengers'  Own 
Risk" — Notice  of  Conditions  on  Ticket.]— The 
plaintiff  was  a  passenger  on  one  of  the  defen- 
dants' steamers  for  an  evening  cruise.  The 
passengers  took  their  tickets  when  on  board,  and 
on  the  face  of  the  tickets  were  the  words  "  at 
passenger's  own  risk,"  and  there  were  also  con- 
ditions on  the  back.  The  plaintiff's  hand  was 
injured  on  board  owing  to  the  negligence  of  the 
defendants'  servants,  and,  in  an  action  in  the 
county  court  to  recover  damages,  the  judge 
found  that  the  plaintiff  did  not  observe  or  read 
any  notice  upon  the  ticket,  and  that  no  reason- 
ably sufficient  notice  was  given  to  him  that  the 
ticket  contained  conditions.  He  accordingly 
gave  judgment  for  the  plaintiff.    - 

Held— that  the  county  court  judge  had  put 
the  proper  questions  to  himself,  that  there  was 
evidence  to  support  his  findings,  and  that  there- 
fore judgment  was  properly  entered  for  the 
plaintiff. 

Hooper  v.  Furness  Ry.  Co.,  (1907)  23  T.  L.  R. 
[451— Div.  Ct. 


73.  Drunken  Man  Oiusing  Injuries  to 
Fas.tenge.r — Liability  of  Railioay  Company.'] — 
A  drunken  man,  with  a  ticket,  was  admitted  to 
a  platform  of  the  defendants'  station,  passing 
the  ticket-checker  at  the  barrier.  He  had  been 
seen  outside,  obviously  drunk,  but  there  was  no 
evidence  that  there  was  anything  in  his  conduct 
to  attract  the  ticket-checker's  attention.  He 
attempted  to  enter  a  first-class  carriage  when 
the  station-master  ordered  a  porter  to  keep  him 
back.  Whilst  the  porter  was  leading  him  along 
the  platform  he  suddenly  swung  his  arm  and 
broke  the  window  of  the  cariiage  in  which  the 
plaintiff  was  sitting.  The  plaintiff  being  injured 
by  broken  glass  sued  the  defendants  for  damages 
for  negligence  and  want  of  care,  and  at  the 
trial  there  was  a  verdict  and  judgment  for  him. 
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Kail  ways — Q}7ithmed. 

Held  (Walker,  L.J.,  dissenting)— that  there 
must  be  a  new  trial,  as  the  case  was  left  to  the 
jury  on  the  erroneous  assumption  that  if  the 
drunken  man  was  "obviously  drunk,"  either 
the  neglect  to  notice  that  condition  or  the 
admission  of  him  in  that  condition  as  a  passen- 
ger, rendered  the  defendants  absolutely  respon- 
sible for  all  that  he  did. 

Adderley  r.  Great  Northern  Ry.,  [1905] 
[2  Jr.  R.  378— C.  A. 

74.  Orercrowded  Platform,  in  liuilicai/  Statiun 

Injury  Due  to  Orercrowding — Regulation  of 

Crorcd.']— It  is  a  good  cause  of  action  to  allege 
that  a  railway  company  knowingly,  and  without 
taking  any  steps  to  prevent  it,  permitted  a  greater 
crowd  of  intending  passengers  to  congregate  in 
a  station  than  its  platform  could  accommodate, 
and  had  failed  to  provide  a  sufficient  staff  of 
servants  to  cope  with  the  crowd,  and  that  in 
consequence,  by  the  pressure  of  the  crowd,  the 
pvirsuer  had  been  carried  along  and  hurled  from 
the  platform  on  to  the  railroad  and  injured. 
Fraser  r.  Caledokian  Ey.,  (1903)  5  F.  41  ; 

[40  S.  L.  R.  43— Ct.  of  Sess. 

75.  Railway  Companies  not  Common  Carriers 
of  Passengers — Evidence  of  Neglect  of  Due  Care 
— Explosives  h'onght  into  Carriage  by  Fellow 
Passengers — Signs  of  Real  Nature  of  Parcels — 
Onus  Probandi.] — Railway  companies  are  obliged 
to  use  proper  care  and  skill  in  the  carrying  of 
passengers.  They  are  not  carriers  of  passengers 
in  the  sense  of  being  common  carriers.  There 
must  be  reasonable  evidence  of  a  neglect  on  the 
part  of  railway  companies  to  render  them  liable 
to  passengers. 

The  plaintiff  sued  the  defendant  company  for 
the  death  of  his  son,  who  was  killed  by  an 
explosion  in  a  railway  carriage.  The  explosion 
was  caused  by  the  bringing  into  the  carriage  of 
a  quantity  of  fireworks.  The  carriage  was  one 
in  which  smoking  was  permitted  ;  and  a  small 
charcoal  stand  was  there  for  the  accom.modation 
of  the  smokers.  The  two  persons  responsible  for 
bringing  in  the  combustibles— fireworks — them- 
selves became  the  victims  of  the  explosion.  The 
action  was  brought  against  the  railway  company 
upon  the  allegation  that  they  were  guilty  of 
negligence  in  permitting  the  explosives  to  be 
brought  into  the  carriage. 

Held — that  as  there  was  no  proof  that  the 
parcels  carried  by  the  two  passengers  exhibited 
such  signs  of  their  real  nature  as  ought  to  have 
called  the  attention  of  the  railway  servants  to 
them,  and  thus  prevented  such  dangerous  goods 
being  carried,  judgment  must  be  entered  for  the 
railway  company. 

CollM  V.  London  and  North  Western  Ry.  Co. 
((18.51)  16  Q.  B.  984;  20  L.  J.  Q.  B.  411  ;  15 
Jur.  (o.s.)  1053)  explained. 
East  Indian  Ry.    r.    Kalidas    Mukerjee, 

[[1901]  A.  C.  396;  70  L.  J.  P.  C.  63  ;  84L.T. 
210  ;  17  T.  L.  R.  284— P.  C. 

76.  liight  of  Passenger  to  Break  Journey.] — In 
thv   absence  of  special  terms  a  railway  ticket 


from  one  station  to  another  does  not  entitle  a 
passenger  to  break  his  journey  at  an  intermediate 
station,  and  finish  it  by  a  later  train. 
AsHTON  r.  Lancashire  and  Yorkshire  Ry. 
[Co.,  [1904]  2  K.  B.  313  ;  73  L.  J.  K.  B.  701  ; 
.52  W.  R.  655  ;  20  T.  L.  R.  482— Div.  Ct. 

77.  Station— Eosit  for  Passengers—  Protection 
from,  Sparks  from  Engines— Duty  of  Railway 
Company.] — The  plaintiff  was  a  passenger  by 
the  defendants'  railway  from  Liverpool  to 
Huyton.  The  train  arrived  at  the  platform  on 
the  north  side  of  Huyton  station.  This  platform 
did  not  abut  upon  a  public  road.  There  were 
two  means  of  exit  from  the  platform.  One  was  by 
means  of  subways  under  the  line  to  the  opposite 
platform  and  then  out  of  the  station,  and  if  the 
passenger  wished  to  go  to  a  place  on  the  north 
side  of  the  railway  he  would  go  along  a  road 
belonging  to  the  railway  company  which  led 
under  the  line  to  a  public  road  on  the  north  side 
of  the  railway.  The  other  exit  from  the  north 
platform  was  by  a  narrow  path  belonging  to  the 
railway  company,  which  led  from  the  slope  at 
the  end  of  the  platform  where  the  engines 
stopped,  and  ran  close  to  the  line  for  about  150 
feet,  when  it  connected  with  the  public  road 
above  mentioned.  At  the  entrance  to  this  path 
there  was  a  gate  over  which  the  words  "  Way  out " 
were  posted,  and  where  a  ticket  collector  stood 
to  collect  passengers'  tickets.  The  plaintiff  left 
the  platform  by  this  latter  path,  and  when  he 
had  gone  a  short  way  along  it,  a  spark  from  the 
engine  of  the  train  by  which  he  had  come  struck 
him  in  the  eye  as  it  was  starting  from  the  station, 
and  injured  him.  The  path  was  not  screened 
from  the  line,  and  a  petition  had  previously  been 
presented  to  the  company;  pointing  out  the 
danger  from  sparks,  and  asking  that  it  should  be 
protected  by  a  covering,  but  the  company  refused. 
There  was  evidence  that  engines  in  starting  from 
the  station  were  liable  to  emit  sparks.  There 
was  no  evidence  of  negligence  on  the  part  of  the 
company  in  the  construction  or  working  of  the 
engine.  The  plaintiff  brought  an  action  for 
damages,  alleging  that  the  company  were 
negligent  in  not  protecting  the  path  by  a  screen, 
and  the  jury  found  a  verdict  for  the  plaintiff. 

Held — that  as  the  defendants  had  provided  a 
means  of  exit  by  this  path  upon  their  own  land, 
and  as  they  knew  of  the  danger  to  passengers 
using  this  exit  from  sparks,  there  was  evidence 
of  negligence  on  their  part  in  not  providing  a 
screen  to  the  path,  which  could  have  been  done 
at  a  small  expense,  and  the  jury  were  entitled  to 
find  a  verdict  for  the  plaintiff. 
Atherton  v.  London  and  North   Western 

[Ry.  Co.,  93  L.  T.  464  ;  21  T.  L.  R.  671— C.  A. 

78.  Unpnnctuality  of  Trains — Delay  caused  hy 
Company's  Negligence  —  Non-liability  —  Tickets 
—  Conditioiis.] — there  is  no  limit  to  the  condi- 
tions that  may  be  imposed  with  reference  to 
passenger  traffic  by  railways. 

The  plaintiff  took  a  workman's  ticket  and 
travelled  by  a  workman's  train.  In  consequence 
of  the  lateness  of  the  train  he  lost  his  day's  work. 
The  plaintiff  brought  an  action  to  recover  the 
amount  of  his  day's  wage.     The  defendants  relied 
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Railways—  Continned. 

on  the  followingcondition  containerl  in  their  time- 
tables, to  which  the  plaintiff's  ticket  referred  : 
"  The  hours  or  times  stated  in  the  company's 
time-book,  taVjles,  bills,  and  notices  are  appointed 
as  those  at  which  it  is  intended,  so  far  as  circum- 
stances will  permit,  the  passenger  trains  should 
arrive  at  and  depart  from  the  several  stations, 
but  their  departure  or  arrival  at  the  times  stated, 
or  the  arrival  of  any  train  passing  over  any 
])ortion  of  the  company's  lines  in  time  for  any 
nominally  corresponding  train  or  any  other 
liortion  of  their  lines  is  not  guaranteed  :  nor 
will  the  comi)any  under  any  circumstances  be 
held  responsible  for  delay  or  detention,  however 
occasioned,  or  any  consequences  arising  there- 
from. The  right  to  stop  the  trains  at  any 
station  on  the  lines,  although  not  marked  as  a 
stopping  station,  is  reserved." 

Held — that  the  plaintiff  could  not  recover, 
notwithstanding  that  the  delay  was  caused  by 
the  negligence  of  the  defendants. 

Duckworth  r.  Lancashire  and  Yorkshire 

[Ry.  Co..  (1901)  65  J.  P.  517  :  49  W.  R.  .541  ; 

84  L.  T.  774  ;  17  T.  L.R.  454— Div.  Ct. 

79.  U/ij)i</u'f  nil  lift/  of  2  rains — Lostt  Corered  by 
Condition  Beliecinrf  from  Liahility.]— The  train 
in  which  the  plaintiff  and  his  musical  touring 
company  were  travelling  arrived  at  Warrington, 
and  there  were  only  five  minutes  in  which  to 
uncouple  the  special  carriage  from  the  train  in 
which  they  were  travelling  and  shunt  it  from 
the  high-level  to  the  low-level  station  in  order  to 
attach  it  to  tlie  Buxton  train.  Apparently  there 
was  no  time  to  perform  that  operation.  The 
consequence  was  that  the  plaintiff  and  his  com- 
pany were  delayed,  and  did  not  reach  Buxton  in 
time  to  catch  a  train  from  there  on  the  Midland 
Railway  to  Miller's  Dale,  so  as  to  enable  them 
to  hold  their  performance  that  night.  The 
plaintiff  thereupon  sued  the  defendants  to 
recover  damages,  and  the  defendants,  by  a  con- 
dition in  their  time  tables,  said  that  they  would 
not  undertake  that  the  trains  would  arrive  at 
the  times  stated  in  their  time  tables,  nor  would 
they  be  accountable  for  any  loss  or  inconvenience 
or  injury  arising  from  delays  or  detention.  There 
was  710  evidence  of  negligence,  either  in  the  late 
arrival  of  the  train  at  Warrington  or  in  not 
shunting  the  carriage. 

Held—  tiiat,  although  the  plaintiff's  loss  was 
caused  by  the  delay  in  arriving  at  Warrington, 
and  the  consequent  detention  there,  it  was 
covered  by  the  condition. 

Driver    /•.    London     and    North  Western 
[Ry.  Co.,  (1900)  Id  T.  L.  R.  293— C.  A. 

(vi.)    Trespass  on.  Raihraij. 

80.  Station  Approar/i  —  Wilful  Tre.y)asn  — 
liailwan  Bcf/nlation  Aot,  1840  (ij  &  4  Vict.  c.  97), 
.V.  16.] — The  respondent,  a  cabdriver,  drove  liis 
cab  up  the  approach  I'oad,  in  front  of  the  booking- 
office  of  the  appellants'  station  at  Dorking  an<l 
refused  to  quit  the  same  on  being  requested  so  to 
do  by  a  properly  qualified  oflicialof  tlic  company. 


saying  that  he  had  as  much  right  to  be  there  as 
anyone  else.  An  information  was  laid  against 
the  respondent  for  wilful  trespass  within  the 
Railway  Regulation  Act,  1840,  s.  16. 

Held — ih^it,  &s  no  hona  fide  question  of  ritrht 
was  raised,  the  justices  had  jurisdiction  to  hear 
the  information. 

Foulffer  v.  Steadman  ((1872)  L.  R.  8  Q.  B.  65  ; 
42  L.  J.  M.  C.  3  ;  26  L.  T.  (N.s.)  395)  followed. 
London,  Brighton,   and  South   Coast  Ry. 

[Co.    v.    Fairbrother,  (1900)   16  T.   L.  R. 
166— Div.  Ct. 

81.  Station  —  Trespass  ■ —  llcnioral  of  Tres- 
passer.']— A  cabman,  or  any  other  person,  but 
especially  a  cabman  with  a  carriage  and  horse, 
must  obey  the  orders  of  a  railway  company's 
authorised  servants  as  to  leaving  the  station, 
and  when  he  is  ordered  to  leave  it  he  must 
leave  it,  and  if  he  refuses  and  persists  may  be 
turned  out. 

Wood  r.  North  British  Ry.  Co.,  (1900)  2  F.  1. 

82.  Trespass  on  Line — Claim  of  Iliqht  of  Way 
—Begulation  of  Railways  Act,  1868  (Sl  &  32 
Vict.  c.  119),  s." 23.] 

Held — that  under  a  railway  company's  Act 
a  man  who  after  warning  crossed  the  line  at  a 
place  not  being  a  level  crossing  committed  a 
"  trespass,"  and  that  a  magistiate  could  convict 
him  thereof  although  he  alleged  that  there  had 
been  a  public  right  of  way  over  the  spot  before 
the  railway  was  constructed. 
Caledonian  Ry.  Co.  v.  Walmsley,  [1907]  S.  C. 
[1047— Ct.  of  Sess. 

(vii.)  Locomotives. 

83.  Smolie — Locomotive  emitting  Blaclt  Smolie 
— Evidence — Railway  Clauses  Consolidation  Act. 
1845  (8  &  9  Vict.  c.  20).  s.  Ui—Eeyulation  of 
Railways  Act,  1868  (;il  &  32  Vict.'  c.  119),  's. 
19.] — The  appellants  were  summoned  for  allow- 
ing certain  locomotives  to  emit  black  smoke  for 
more  than  three  minutes  on  various  occasions. 
Evidence  was  given  that  the  coal  used  was 
smoky  coal,  but  no  evidence  was  given  that  the 
locomotives  were  not  constructed  on  the  principle 
of  consuming  their  own  smoke. 

!      Held — that  the  appellants  were  rightly  con- 
victed under  the  Railway  Clauses  Consolidation 
j  Act.  1845.  s.  114,  as  amended  by  the  Regulation 
;  of  Railways  Act,  1868,  s.  19. 

South  Eastern  and  Chatham  Ry.  Co.  /•. 
[London  County  Council,  (1901)  (55  .1.  \\ 
568  ;  84  L.  T.  632  ;  19  Cox,  C.  C.  721— Div.  Ct. 

84.  Smolie — JJlacJ/  Smoke  from  Locomotive — 
Comum ption  of  its  own  Smoke  "as  far  as  prac- 
ticable"—  Use  of  Bituminous  Coal — Railwai/s 
Classes  ComoU'dation  Act,  1845  (8  Vict.  c.  20), 
s.\\\—1{e<iulation  of  BailWiiys  Act,  1868(31  cV: 
32  Vict.  cilMJ),  .V.  19.]— The  respondents  were 
summoned  for  using  upcm  their  railway  a  loco- 
motive steam  engine  using  coal  or  similar  fuel, 
emitting  smoke,  and  not  then  constructed  on  the 
principle  (if  cnnsuming.  and  so  as  to  consume, 
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j  1867,  was  to  enable  a  railway  company,  against 
,  ,  ,  wliich  a  creditor  had  obtained  a  judgment  for 
its  own  smoke.  The  magistrate  tound  that  tne  ^.^  ^^^^^  ^^  ^^^^.^  ^^  .^^  business  as  a  going  con- 
engine  was  properly  constructed  withm  tne  ^  ^^^^  notwithstanding  the  judgment,  partly  for 
meaning  of  sect    111   of  tbe  Railways  Clauses    ^^^  ^^^^^^   ^^   ^^^      ^^^^.^  ^^^^  j     ^^^  ^^^ 

Consohdation  Act,  184o  ;  that  it  did  not  fail  to  i^^^^^^^    creditors,    who   were    thereby    more 
consume  its  own  smoke  so  tar  as  was  pracncaDie  i  ^  ^j^^^  .^  ^^^  ^^^^^  undertaking 

having  regard  to  the  coal  winch  was  used  ;  that  I  1"^'- ^      ,s      l         _-,^..,.,      a., u:...  ^-.:.-_  .? 

the  use   of   the   coal  that  was  used  was  not  a 


default  of  the  company  within  the  meaning  of 
sect.  19  of  31  &32  Vict.  c.  119,  such  coal  being  a 
good  hard  steam  coal,  the  normal  coal  for  loco- 
motives in  some  districts  ;  that  there  was  no 
other  default  ;  and  that  the  smoke  emitted  by 
the  said  engine  was  of  a  darker  colour,  and 
slightly  more  in  quantity  than  it  would  have 
been  if  Welsh  coal  had  been  used  ;  on  these 
findings  he  dismissed  the  summons. 

Held— that  on  the  facts  as  found  by  him  the 
decision  of  the  magistrate  was  right  in  law. 
London  County  Cohncil  v.  Great  Eastern 

[Ry.   Co.,   [1906]  2  K.  B.  312  ;  75  L.  J.  K.  B. 

490  ;  70  J.  P.   350  ;  54  W.  R.  537  ;  94  L.  T. 

586  ;  22  T.  L.  R.  513  ;  4  L.  G.  R  925  ;  21  Cox, 

C.  C.  171— Div.  Ct. 

(viii.)  Receicers. 

86.  Costs— '^  Other  Proper  Outgoings  "  Juris- 
diction of  Court — Bailivay  Comjyanies  Act,  1867 
(30  &  31  Vict.  c.  127),  s.  i— Supreme  Court  of 
Judicature  Act,  1890  (53  &  54  Vict.  c.  44),  s. 
5.] — Since  the  passing  of  the  Judicature  Act, 
1890,  there  can  be  no  doubt  that  the  Court  has 
power  to  order  the  payment  of  costs  of  proceed- 
ings under  a  special  Act,  though  the  special  Act 
contains  no  provision  for  this  purpose. 

A  railway  company  incurred  cost  in  defending 
an  action  "brought  by  a  contractor  for  a  large 
sum.  During  the  course  of  the  proceedings  a 
receiver  and  manager  of  the  company  was 
appointed,  on  the  petition  of  a  judgment  creditor, 
and  inquiries  as  to  creditors  were  directed  by  the 
receivership  order.  Leave  was  given  to  the  com- 
pany to  continue  to  attend  the  proceedings 
commenced  by  the  contractor. 

Held — that  the  costs  incurred  in  resisting  the 
contractor's  claim  were  not  "  other  proper  out- 
goings "  within  the  meaning  of  sect.  4  of  the 
Railway  Companies  Act,.  1867,  but  that  all  such 
costs  incurred  since  the  receivership  order  ought 
to  be  treated  as  incurred  in  pursuance  of  the 
inquiries  directed  by  that  order,  and  ought  to  be 
paid  in  priority  to  any  further  payments  to  any 
creditors  of  the  company  who  had  benefited  by 
the  opposition  to  such  claim. 

Order  of  Byrne,  J.  ((1899)  80  L.  T.  648;  15 
T.  L.  R.  358)  varied. 

In  re  Wrexham,  Mold,  and  Connah's  Quay 

[Ry.  Co.,  [1900]  1  Ch.  261  ;  69  L.  J.  Ch.  291  ; 

48  W.  R.  311  ;  82  L.  T.  33  ;  16  T.  L.  R.  169 

— C.  A. 

87.  Judgment  Deht  Breach  of  Contract  — 
"  Working  Expenses  " — "  Other  Proper  Out- 
goings "—Priority— Ruilwa  ij  Companies  Act, 
18G7,  (30  &  31  Vict.  c.  127),  s.  4.]— The  reason 
f>f  the  passing  of  the  Railway  Companies  Act, 


was  broken  up  and  sold.  The  object  being  to 
protect  the  rolling  stock  and  plant  of  the  com- 
pany from  execution  by  the  judgment  creditor, 
and,  further,  to  keep  the  undertaking  alive,  it 
was  obviously  necessary  to  provide  for  all 
expenses  and  outgoings  which  were  absolutely 
essential  for  that  purpose. 

The  Act  plainly  intended  that  expenses,  such 
as  common  sense  would  show  to  have  been  for 
the  working  of  the  railway  and  for  the  outgoings 
necessary  to  enable  it  to  do  its  service  to  the 
public  efficiently,  should  be  paid  in  the  first 
place,  and  all  the  surplus  applied  to  payment  of 
all  the  debts  of  the  company,  properly  so  called, 
according  to  their  respective  rights  and  priorities, 
to  be  ascertained  by  the  Court. 

A  receiver  and  manager  was  appointed  on  . 
September  8th,  1897,  on  a  creditors'  petition, 
under  sect.  4  of  the  Railway  Companies  Act, 
1867.  On  December  4th,  1899,  the  applicants, 
having  sustained  damage  to  a  ship  loading  goods 
at  the  company's  wharf  owing  to  the  defective 
state  of  the  berth,  recovered  judgment  against 
the  company  and  the  receiver  for  £63  17^.  2d., 
damages  and  costs. 

The  applicants  asked  that  the  receiver  and 
manager  might  be  ordered  to  pay  the  same  out 
of  the  assets  of  the  company. 

Held— (1)  that  this  was  not  a  matter  which 
arose  from  the  neglect  of  the  company  to  expend 
money  in  proper  "  outgoings  "  ;  (2)  that  the  case 
only  led  to  a  moral  improbability  and  not  to  a 
physical  impossibility  ;  (3)  that  the  damages  and 
costs  were  not  "working  expenses"  or  "other 
proper  outgoings  "  in  respect  of  the  undertaking 
within  sect.  4  of  the  Railway  Companies  Act, 
1867. 

In  re  Eastern  and  Midlands  By.  Co.  ((1890) 
45  Ch.  D.  367  ;  63  L.  T.  604— C.  A.),  In  re 
Wrexham,  Mold,  and  Connah's  Quay  Ry.  Co. 
([1900]  1  Ch.  261  :  69  L.  J.  Ch.  291  ;  48  W.  R. 
311  ;  82  L.  T.  33  ;  16  T.  L.  R.  169— C.  A., 
supra')  and  In  re  Naran  and  Kingscourt  Ry.  Co. 
((1885)  17  L.  R.  Ir.  398)  followed. 

In  re  Wrexham,  Mold,  and  Connah's  Quay 

[Ry.  Co.,  [1900]  2  Ch.  436  ;  69  L.  J.  Ch.  671  ; 

83  L.  T.  49— Farwell,  J. 


88.  .hidgiiirnf  Creditors — Railway  not  open  for 
Public  Trattic — Jurisdiction  to  Appoint  Receiver 
—Baihcaij  ( 'owpniiies  Act,  1867  (30  &  31  Vict.  c. 
127),  .S-.  4.  J — A  railway  was  far  from  completion. 
The  contractor,  who  was  to  be  paid  partly  in 
cash  and  partly  in  shares,  had  a  strong  interest 
in  the  completion  of  the  line.  A  judgment 
creditor  had  seized  some  rails  which  had  been 
brought  upon  the  railway  company's  land,  and 
which,  under  the  agreement  between  the  com- 
pany and  the  contractor,  had  become  the 
property  of  the  company.  A  petition  by  judg- 
ment creditors   was  presented  under  sect.  4  of 


513 


RAILWAYS   AND   CANALS. 


214 


Railways—  Contin  ued. 

the  Railway  Companies  Act,  \^Cu ,  asking  for  the 
appointment  of  a  receiyer  of  the  undertaking  of 
the  railway  compjiny. 

Held — that  (without  saying  there  is  juris- 
diction under  sect.  4  to  appoint  a  receiver,  if  the 
railway  is  not  open,  or  about  to  be  opened,  for 
traflBc)  whether  there  is  jurisdiction  or  not,  it 
would  not  be  right,  or  in  accordance  with  the 
practice  of  the  Court,  to  appoint  a  receiver  who 
in  all  probability  would  not  have  any  duties  to 
perform  for  some  considerable  time,  and  perhaps 
none  at  all,  if  the  railway  was  never  opened  for 
traffic. 

In  re.  Munch  eater  and  Milfonl  liii.  Co. 
((1880)  H  Ch.  D.  64.-);  49  L.  j'.  Ch.  :5ti.-)  ;  42 
L.  T.  714— C.  A.)  explained. 

Decision  of  Farwell,  J.    ((litUl)   17  T.   1..  R. 
227)  reversed. 
In  RE  Knott  Ekd  Railway,  [1901] 

[70  L.  J.  Ch.  463  ;  49  W.  R.  469  : 


2  Ch. 

84  L. 

433  ;  17  T.  L.  R.  353— C. 


the  purchase-money  paid  by  the  L.  Co.  must 
be  applied  first  in  payment  of  creditors  having  a 
charge  upon  the  entire  undertaking  ;  in  other 
words,  it  must  be  divided  rateably  among  the 
first  debenture-holders. 

In  re  Liskeard  and  Caradon  Ry.  Co.,  [1903] 

[2  Ch.  681  ;  72  L.  J.  Ch.  754  ;  89  L.  T.  437  ; 

19  T.  L.  R.  (;.53— Eady,  J. 


II. 


CANALS. 

Branch  Canal- 


89.  Set-off— Unlirjuidated  Damages—  Beeeiver 
—Railway  Companies  Act,  1867  (30  &  31  Vict. 
c.  127),  s.  4-i?.  S.  C...  Ord.  19,  /•.  3.]— By  a 
statute  the  defendant  company  was  to  take  over 
and  work  the  line  of  the  plaintiff  company,  and 
was  bound  to  keep  it  in  repair.  A  receiver  was 
appointed  under  the  Railway  Companies  Act, 
1867,  of  the  defendant  company.  By  a  new 
agreement  the  defendant  company  was  to 
deliver  over  their  holding  stock  to  the  plaintiff 
company  at  a  fair  value. 

The  plaintiff  company  asked  for  a  declaration 
that  it  was  entitled  to  set  off  certain  unliquidated 
damages  from  the  defendant  company  or  its 
receiver  personally  against  a  liquidated  sum 
presently  due  to  the  receiver  for  the  rolling 
stock. 

Held— that  a  set-off  like  this  was  not  within 
the  statutes  of  set-off  ;  that  putting  aside  the 
law  of  bankruptcy,  which  was  not  applicable 
here,  and  treating  Ord.  19,  r.  3,  as  having 
statutory  effect,  the  case  did  not  appear  to  be 
within  the  rule  as  the  plaintiff  company  here 
was  not  a  defentlant  ;  and  that  the  Court  would 
not  give  a  statutory  purchaser  a  preference  over 
other  creditors. 

Liskeard  and  Looe  Ry.  Co.  r.  Liskeard  and 

[Caradon  Ry.  Co.  and  Foster,  (1902)   18 

T.  L.  R.  1 — Cozens-Hardy,  J. 

90.  Beceiier  Appointed  at  instance  of  Judg- 
ment Creditor  —  Monei/  Beeeired  for  Sale  of 
Boiling  Stock  to  another  Compang — Bights  of 
Dcbciit II re-holders  as  against  other  Creditors — 
Bailwag  Companies  Act,  18(;7  (30  &  31  Vict. 
c.  127),  .s.y.  4,  23.] — A  judgment  creditor  of  the 
C.  Railway  Co.  was  appointed  receiver  of  its 
undertaking  ;  and  subsequently  by  an  agreement 
(confirmed  by  a  private  Act)  the  L.  Railway 
Co.  agreed  to  purchase  all  the  rolling  stock,  kc, 
of  the  C.  Co.,  together  with  the  right  of  using  the 
lines  and  works  of  that  company. 

Held — that  ujjon  the  true  construction  of 
sects.  4,23  of  tlie  Railway  Companies  Act,  18()7, 


91.  Branch  Canal — Part  of  Branch  kept  open 
for  Traffic  —  Part  closed  —  Obligation  of  Com- 
pany to  re-open  —  '■'■  Beasonahlc  Facilities"  — 
Grand  Junction  Canal  Acts,  1793  (33  Geo.  3, 
c.  Ixxx.),  rc«rf  1794  (34  Geo.  3,  c.  xxiv.)—Bailway 
and  Canal  Traffic  Act,  18.54  (17  &  18  Vict.  c.  31), 
s.  2.] — By  their  Act  of  1793  the  defendant  com- 
pany were  empowered  to  make  a  branch  cut 
seven  miles  long  merely  as  a  feeder  for  water  ;  an 
Act  of  1794  authorised  them  to  widen  and  main- 
tain it  as  a  navigable  canal,  but  did  not  impose 
any  duty  to  do  so  upon  them.  It  was  used  for 
ninety  years  as  a  canal,  but  in  1893,  owing  to  a 
drought,  five  miles  of  it  were  emptied  in  order  to 
supply  the  main  canal  with  water,  and  had  never 
been  refilled.  Certain  landowners  now  asked 
that  the  company  should  be  ordered  to  re-open 
the  whole  branch  for  boat  traffic.  It  appeared 
that  from  1883  to  1898  the  traffic  had  very  largely 
decreased,  owing  to  the  construction  of  a  new 
railway,  and  that  a  large  sum  of  money  would 
have  to  be  spent  on  repairs  if  the  canal  was  to  be 
re-opened. 

Held— that,  as  the  Act  of  1794  was  only  per- 
missive, the  question  was  one  of  "  reasonable 
facilities"  ;  that  under  the  circumstances  it 
would  not  be  reasonable  to  order  the  whole 
branch  to  be  re-opened,  and  that  the  company 
might  abandon  a  part  only. 
Rothschild  and  Others  r.  Grand  Junction 
[Canal  Co.,  (1904)  12  Ry.  Cas.  141  ;  91  L.  T. 
386  ;  20  T.  L.  R.  503— Ry.  and  Canal  Com. 

92.  Bridi/e  orer  Canal — To  he  specified  heiijht 
ahore  Tow-Path— Subsidence— Diify  of  Bailwag 
ComjKiny  to  raise  Bridi/e  to  orii/inal  Ileitjlit — 
Bhymney  Bail  way  Act,  1882  (45  &  46' Vict. 
e.  cclx.),  .s".  10.] — ^^Tne  defendants  constructed  a 
railway  under  a  special  Act,  which  provided  that 
the  railways  and  works  thereby  authorised  should 
not  "when  compl  ted  "  interfere  with  the  water- 
way, locks  or  towing-path  of  the  plaintiff'  com- 
pany, except  by  a  bridge  which  '•  shall  have  a 
clear  height  of  eight  feet  from  the  present  level 
of  the  towing-path  to  the  under  side  of  the 
arch." 

A  subsidence  of  land  look  placi'  near  the 
bridge,  which  compelled  the  canal  eonipany  to 
raise  the  tow-path  in  order  to  preserve  the  canal, 
and  keep  the  water-way  at  the  same  level  ;  in 
consequence  there  was  only  two  feet  of  headway 
left  under  the  bridge. 

Held— that  it  was  the  duty  of  tiie  railway 
company  to  maintain  tlicir  bridge  a  clear  eight 
feet  above  the  waterway  at  its  present  (the 
statutory)  level ;  and  that  such  duty  must  be 
enforced  as  soon  a~  the  canal  company  bond  fde 
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wished  to  resume  traffic  on  the  canal,  which  was 

at  the  time  out  of  us*". 

Decision  of  C.  A.  (19  T.  L.  R.  240)  affirmed. 
Rhymxey  Rt.  Co.  and  Others  r.  Glamokgan- 

rsHiEE  Caxal  Navigation,  (190-1)  91  L^T. 
113;  20  T. 


L.  R.  593— H.  L.  (E.). 


93  Compensation  for  Watpv  —  Ahstraction  of 
Water  from  Rirer  —  Injunj  to  Mill-owners— 
lcti,m—Conij?en.<<ation.]—A  special  Act  autho- 
rised the  construction  of  a  canal  to  be  supplied 
with  water  from  a  river,  and  empowered  the 
jiroprieturs  to  do  anytliing  "which  they  shall 
thinlv  necessary  or  convenient  for  ■  •  ■  -^  main- 
taining and  using  the  said  canal  .  .  .  .  "  doing 
as  little  damage  as  mght  be  and  making  com- 
pensation. . 

Another  Act  authorised  the  construction  _ot 
a  tidal  basin  and  other  works  in  connection  with 
the  canal,  and  extended  to  such  works  the  powers 
conferied  by  the  earlier  Act. 

The  proprietors  drew  water  through  the  canal 
from  the  river  for  the  purpose  of  scouring  out 
the  tidal  basin  and  its  entrances. 

Held— that  they  were  acting  within  their 
powers  in  so  doing,  and  that  the  remedy  of  mill- 
(.wners  upon  the  river,  whose  supply  of  water 
was  interfered  with,  was  by  proceedings  for 
compensation. 

Redler  and  Others  r.  Great  Western  Ry. 
[Co.,  (1907)  96  L.  T.  98— H.  L.  (E.). 

2Z9i..  Manchester  Ship  Canal—  Contract  — 
Ih'inotenexn — I'ncertainti/ — Statvtori/  Confirtna- 
t'lon  and  Validation  'of  Contract  —  '-First 
RefusaC  of  Lands  en  hloc— Interest  in  Land 
— //y?«trf/««.]— The  plaintilFs  were  incorporated 
for  the  construction  of  a  canal  and  docks,  and 
the  defendants'  racecourse  adjoined  the  canal. 
An  agreement  under  seal  dated  March  7th,  1893, 
was  entered  into  between  the  two  companies  in 
older  to  settle  certain  disputes  with  reference  to 
a  variety  of  matters,  and  by  clause  3  it  was 
agreed  that,  "  If  and  whenever  the  lands  and 
hereditaments  belonging  to  the  racecourse  com- 
j)any,  and  now  used  as  a  racecourse,  shall  cease 
to  be  used  as  a  racecourse,  or  should  the  afore- 
said lands  and  hereditaments  be  at  any  time 
proposed  to  be  used  for  dock  purposes,  then  and 
in  either  of  such  cases  the  racecourse  company 
shall  give  the  canal  company  the  first  refusal  of 
the  aforesaid  lands  and  hereditaments  en  hloc." 
This  agreement  was  scheduled  to  the  Manchester 
Ship  Canal  (Surplus  Lands)  Act,  1893,  and  was 
thereby  "  continued  and  declared  to  be  valid  and 
binding  upon  the  parties  thereto." 

On  August  10th,  1899,  the  plaintiffs  informed 
the  defendants  uf  their  intention  to  apply  to 
Parliament  for  power  to  acquire  the  racecourse 
for  dock  purposes.  During  the  negotiations  that 
followed  the  defendants  informed  the  plaintiffs 
that  they  had  been  approached  by  other  persons 
desirous  of  purchasing  the  racecourse. 

On  October  20th,  1899,  the  defendants  con- 
flitionally  offered  the  property  to  the  canal  com- 
pany for  £3.-)(),(i00,  and  the  canal  comi)any 
refused  ttic  offer. 


On  December  22nd,  1899,  the  defendants 
agreed  to  seR  the  property  to  the  Trafford  Park 
Company  for  £280,000,  subject  to  the  rights  of 
the  plaintiffs  under  the  agreement  of  March  7th, 
1893,  and  other  conditions. 

Held— (1)  that  clause  3  only  imported  that 
the  racecourse  company  should,  in  either  of  the 
prescribed  events,  make  a  fair  and  reasonable 
offer  to  seU  the  lands  to  the  canal  company  ; 
(2)  that  the  price  of  £350.000  was"one  which 
the  racecourse  company  did  not  really  expect  to 
get,  and  that  the  offer  made  on  October  20tli, 
1899  was  not  a  fair  and  reasonable  one,  as  the 
racecourse  company  had  then  determined  to 
seU  to  the  Trafford  Park  Company  for  a  less 
sum  :  (3)  that  the  words  "  first  refusal "  in 
clause  3  imported  that  the  price  at  which  the 
racecourse  company  should  give  the  canal 
company  the  "  first  refusal "  was  a  price  at 
which  the  racecourse  company  would  offer  the 
land  to  other  would-be  buyers  in  the  event  of 
the  refusal  of  the  canal  company  to  buy  at  that 
price,  and  that  there  was  a  clear  infraction  of 
the  right  of  pre-emption  given  to  the  canal 
company  by  clause  3  ;  (4)  that  every  clause  of 
the  agreement  had  statutory  validity,  and  it 
was  not  void  for  remoteness  or  uncertainties; 
(5)  that  the  case  ought  to  be  treated  on  the 
basis  of  an  action  to  restrain  a  breach  of  a  con- 
tract threatened  to  be  carried  out  in  pursuance 
of  a  subsequent  contract  by  the  defendant  with 
a  third  person  having  full  knowledge  of  the  first 
contract  -within  the  principle  of  Lumleij  v. 
Wagner  ((1852)  1  D.  M.  &  G.  604  ;  21  L.  J.  Ch. 
898  ;  16  Jur.  871)  ;  and  (6)  that  clause  3  did  not 
create  an  interest  in  land. 

Appeal  from  Farwell,  J.  ([1900]   2  Ch.    352: 
69  L.  J.  Ch.  850 ;  83  L.  T.  274  ;  16  T.  L.  R.  429) 
dismissed  with  costs. 
Manchester  Ship  Canal  Co.  r.  Manchester 

[Racecourse  Co.,  [1901]  2  Ch.  37  ;  70  L.  J. 

Ch.   468  ;  49    W.   R.  418  ;  84   L.   T.  436  ;   17 
T.  L.  R.  410— C.  A. 


94.  Manchester  Ship  Canal— Statutonj  Olili- 
(jatwn  to  Dredge— Miniminn  Depth  of  Water — 
Neglect  to  Dredge— Tolls  paid  under  Protest— 
Manchester  Ship  Canal  Acts,  1S85  (48  &  49  Vict. 
e.  clxxxviii.),  s.  88  (14),  and  1896  (.59  &  69  Vict. 
c.  clxxxii.),  .S-.  43,  <S'r/(fr7.]— Upon  the  true  con- 
struction of  the  Manchester  Ship  Canal  Acts, 
1885  and  1896,  and  the  Agreement  of  April  9th, 
1896,  scheduled  to  the  latter  Act,  the  Canal 
Company  are  bound  to  provide  a  channel  with  8 
feet  of  water  at  low  water  '•  springs  "  between 
Bank  Quay  and  Howley  Lock.  If  they  fail  to 
do  so,  and  fail  to  remove  any  obstruction  upon 
receipt  of  notice  from  the  Borough  Surveyor  of 
Warrington,  then  manufacturers  at  Warrington 
have  certain  rights  of  free  navigation.  Indivi- 
dual traders  can  in  such  a  case  maintain  an 
action  for  damages,  and  also  recover  back  tolls 
paid  under  protest  during  such  time  as  they  were 
entitled  to  free  navigation. 

Crosspield    &    Sons,    Ld.,    and    Others  r. 

[Manchester  Ship  Canal  Co.  (1903).   19 

T.  L.  R  398— Byrne.  J. 
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95.  Manchester  Ship  Canal — Stututurij  Ohli- 
ijathin  to  Bredtje — Xei/lect  of^RUjht  of  Iruders 
to  Sue — Manchester  Ship  Caiud  Acts,  1885  (-18  &; 
49  Vict.  c.  clxxxviii.),  s.  88,  .sicJj-s.  H;  and  1896 
(59  &  60  Vict.  c.  clxxxii.),  .y.  V;i -Scheduled 
Agreement.'] 

Held — that  by  virtue  of  sect.  88,  sub-sect.  14. 
of  the  Maucliester  Ship  Canal  Act,  1885,  as 
modified  by  an  agreement  of  1896,  which  was 
confirmed  by  and  scheduled  to  the  Manchester 
Ship  Canal  Act,  1896,  traders  at  Warrington  are 
entitled  to  sue  the  Canal  Company  for  breach  of 
their  statutory  obligation  to  dredge  the  bed  and 
banks  of  the  Mersey  so  that  at  all  times  there 
shall  be  a  depth  of  8  ft.  of  water  at  low  water  of 
spring  tides  between  certain  specified  limits. 
Crosfield  &  Soirs,  Ld.,  and  Others  v.  The 

[Manchester  Ship  Canal  Co.,  (1906)  22 
T.  L.  R.  192— C.  A. 

See  also  as  to  Right  of  Actions,  Crosfield-  v. 
Manchester  Ship  Canal  Co.,  [1905]  A.  C.  421  ;  74 
L.  J.  Ch.  637  ;  69  J.  P.  441  ;  93  L.  T.  141  ;  21 
T.  L.  K.  689— H.  L.  (E.)  ;  and  Arbitration, 
No.  39. 

96.  Biffht  to  take  Water  from  Caiial — 
"  Mamifactories'' — Electric  Generating  Station 
—  Construction  of  Statute.] — The  statute  under 
which  a  canal  was  made  gave  the  right  to  talie 
water  from  it  to  all  persons  and  corporations 
(1)  "  who  now  possess  any  steam  engines  situated 
within  200  yards  of  the  said  canal  and  used  for 
the  purposes  of  any  manufactories,  or  for  any 
corn  mills,  iron  works,  collieries,  or  other  works," 
or  (2)  "  who  now  do  or  may  hereafter  possess  any 
land  lying  within  that  distance  .  .  .  and  who 
may  be  disposed  to  erect  any  fire  or  steam 
engines  thereupon  for  carrying  on  the  above 
manufactories  or  for  the  use  of  corn  mills." 

The  plaintiffs  claimed  to  take  water  to  operate 
an  electric  generating  station. 

Held — that  they  had  no  right  to  do  so  ;  the 
words  "  the  above  manufactories  "  meant  manu- 
factories having  engines  at  the  date  of  the  Act, 
and  could  not  be  extended  to  "  any  such  manu- 
factories as  are  mentioned  above." 

Semhle,  also,  a  yenerating  station  could  not  be 
regarded  as  ejusdem  generis  with  manufactories 
indicated  by  an  Act  of  1835,  which  did  not 
include  under  that  head  such  works  as  corn  mills, 
iron  works,  «S:c. 

Birmingham   Corporation  r.  Birmingham 

[Canal  Navigation,  (1905)  21  T.  L.  R.548  ; 

3  L.  G.  R.  1287— Farwell,  J. 

97.  "  M^f.ste  Water"  -Wrongful  Abstraction 
— Injunction — Damages.]  — The  rcsjiondent  com- 
pany, the  Manchester  Ship  Canal  Companj, 
brought  an  action  against  the  appellant  com- 
pany, the  Rochdale  Canal  Coinj)any,  claiming 
an  injunction  to  restrain  the  defendants  from 
abstracting  or  diverting  water  from  the  Roch- 
dale Canal  ;  or  from  permitting  the  same  to  be 
abstracted  or  diverted  otherwise  than  for  pur- 
poses and  to  the  extent,  and  subject  to  the 
conditions   allowed   by    the  Ashton  Canal   Act, 


1792,  the  Rochdale  Canal  Act,  1794,  or  the  Roch- 
dale Canal  Act,  1800  ;  or  from  selling  such  water 
or  permitting  it  to  be  sold,  or  from  otherwise 
dealing  with  the  surplus  or  "  waste  water  "  so  as 
to  prevent  the  same  flowing  or  Vjeing  discharged 
into  the  Bridgwater  Canal.  In  1885  the  respon- 
dent company  acquired  the  Bridgwater  Canal. 

Held — that  the  Bridgwater  Canal,  whose 
right  had  been  transferred  to  the  respondent 
company,  were  entitled  to  have  the  water  not 
used  in  the  ordinary  course  of  navigation  by  the 
appellant  conipMuy  ;  that  "  waste  water  "  in  the 
statutes  meant  "all  water  which  would  come 
down  the  canal  and  not  be  required  for  the  pur- 
pose of  navigation";  that  it  would  be  ultra 
vires  for  the  appellant  company  to  sell  their 
"  waste  water"  so  as  to  prevent  themselves  from 
fulfilling  their  statutory  duties  or  their  statutory 
obligations  ;  and  that  the  respondent  company 
were  entitled  to  the  injunction  claimed,  and  an 
inquiry  as  to  damages. 

Decision  of  C.  A.  (.vw/y  nom.  Manchester  Ship 
Canal  Co.  v.  Rochdale  Canal  Co.  (1899)  81  L.  T. 
472)  affirmed. 

Rochdale  Canal  Co.  v.  Manchester  Ship 
[Canal  Co.,  (1902)  85  L.  T.  585— H.  L.  (E.). 

[II.  RAILWAY  AND  CANAL  COMMIS- 
SIONERS. 

See  also  sub-heading  Rates,  supra. 

98.  Appeal — No  Appeal  on  Question  of  Fact — 
Siding  provided  by  Irades— Rebate  for  Station 
or  Terminal  Services  not  Performed — Railway 
and  Canal  Traffic  Act,  1894  (57&  58  Vict.  f.  54), 
.?.  4.] — No  appeal  lies  to  the  Court  of  Appeal 
from  the  decision  of  a  majority  of  the  Railway 
and  Canal  Commissioners  on  a  question  of  fact. 

The  plaintiffs  claimed  a  rebate  under  sect.  4  of 
the  Railway  and  Canal  Traffic  Act.  1894,  in 
respect  of  rates  charged  for  carriage  and  delivery 
of  goods  to  and  at  their  own  sidings,  on  the 
ground  that  the  rates  included  charges  for 
station  and  terminal  services  not  in  fact  per- 
formed. The  company  contended  that  they  were 
not  in  fact  charging  for  such  services. 

Two  of  the  Commissioners  found  as  a  fact  that 
they  were  so  charging  ;  whilst  one  held  (and 
another  suggesteil)  that  a  rebate  could  be  ordered 
without  proof  that  any  definite  amount  of  ter- 
minal was  included  in  the  rate. 

Held — that  the  decision  on  the  point  of  fact 
was  final  and  conclusive. 

Vickers,   Sons   &   Maxim,  I.d.   r.  Midland 

[Ry.  Co.  and  Others,  (1903)  87  L.  T.  655; 

1 1  Rv.  &  Can.  Cas.  247— C.  A. 


99.  Aj)jn-al  — Question  of  Laic — Competency.] 
— An  appeal  lies  to  a  superior  Court  on  a  question 
of  law  from  a  decision  of  the  Railway  Commis- 
sioners when  sitting  in  lieu  of  arbitrators  under 
the  provisions  of  sect.  8  of  the  Regulation  of 
Railways  Act,  1873. 

Where  it  appears  on  the  face  of  the  judgments 
of  the  Commissioners  that  the  order  has  been 
made  because  of  a  determination  of  a  question 
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Bail  way  and  Canal  Commissioners— Contmued.  j 
of  law,   an   appeal   is   competent  although  the 
order  itself  discloses  no  question  of  law. 
North  Eastern  Ry.  Co.  v.  North  British 
[Ry.  Co.,  (1897)  3.5  Sc.  L.  R.  282— Ry.  Com. 

100.  Arbitration  before— Award— Attempt  to 
B£-oj)en.']—^n\exe  iu  an  arbitration  before  the 
Railway  and  Canal  Commission  an  award  has 
been  made  based  upon  the  figures  and  evidence 
laid  before  the  Court,  the  question  of  the  amount 
of  the  award  cannot  be  re-opened  on  the  ground 
that  the  evidence  has  been  misunderstood  ;  cer- 
tainly it  will  not  be  permitted  when  the  award 
only  continues  binding  for  three  years. 

In  re  Great  Western  Ry.  Co.  v.  Postmaster- 

[General,    (1903)    19  T.    L.   R.  636— Ry.  & 

Can.  Com. 

101.  Bifferences  between  Bailioay  Comjxniies 
— Statutory  Agreement  for  Arbitration— Named 
Arbitrator  or  Arbitrator  appointed  by  Board  of 
Trade— Beatli  of  Named  Arbitrator— Jurisdic- 
tion of  Bailway  and  Canal  f'ommimoners — 
Regulations  of  Railways  Act,  1873  (36  &  37 
Vict.  c.  48),  s.  8.]— A  statutory  agreement  pro- 
vided that  differences  between  two  railway  com- 
panies as  to  its  effect  and  construction  should  be 
referred  to  H. ,  or,  him  failing,  to  an  engineer  to 
be  appointed  by  the  Board  of  Trade  on  the 
application  of  either  party.     H.  having  died  :— 

Held — that  the  proviso  to  sect.  8  of  the  Regu- 
lation of  Railways  Act,  1873,  applied,  and  that 
the  Railway  Commissioners  could  not  compel  a 
reference  under  that  section,  since  an  arbitrator 
had  in  a  "  general  or  special  Act  been  designated 
by  his  name." 

Alexandra  (Newport  and  South  Wales) 

[Docks  and  Ry.  Co.  ;•.  Taff  Vale  Ry.  Co., 

ri907]  1  K.  B.  356  :  76  L.  J.  K.  B.  303  ;  96 

L.  T.  380— C.  A. 
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(«)  In  General . 
{bj  Appeal 
((?)  Assessment 
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VI.  Sewer  Rate  . 
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RAPE. 

See  Criminal  Law. 
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For  Highway  Rate  see  title  High- 
ways, 79—81,  134—190  ;  and  for 
Water  Rate  see  title  Waterworks. 

See  also  Bankruptcy,  246  ;  Intoxi- 
cating Liquors,  37  ;  Landlord 
and  Tenant,  69—92  ;  Metropolis. 

I.  COUNTY  RATE. 

1.  Appeal  by  Parish  Council  against  Basis 
and  Rate  made  thereon— Time— Next  Quarter 
Sessions  after  Caitse  of  Appeal  has  arisen — 
Retrospective  Alteration  of  Basis— Count ii  Rate 
Act,  imi  (15  &  16  Vict.'^.  81),  ss.  17,  22.]— A 
county  rate  basis  was  fixed  in  .luly,  1904.  In 
September,  1904,  certain  ratepayers  gave  notice 
of  appeal  in  respect  of  a  poor  rate  assessment 
(on  property  within  one  of  the  parishes  in  the 
county)  and  of  three  several  poor  rates  levied 
thereon  during  a  period  of  eighteen  months.  In 
October,  1904,  a  precept  for  a  county  rate  con- 
tribution was  served  upon  the  guardians  of  the 
union  in  which  the  said  parish  was  comprised. 
In  January,  1905,  the  appeal  of  the  ratepayers 
was  allowed,  and  the  result  was  that  there  was 
a  considerable  decrease  in  the  rateable  value  of 
the  parish.  On  March  28th,  1905,  the  parish 
council  became  aware  of  the  result  of  the  appeal, 
and,  on  April  17th,  served  upon  the  county 
council  notice  of  their  intention  to  appeal  to  the 
next  quarter  sessions,  against  the  county  rate 
basis  and  against  the  rate  made  on  such  basis  in 
October,  1904.  The  appeal  was  heard  at  the 
June  sessions,  and  the  basis  was  reduced  to  a 
figure  previously  agreed  upon,  and  sessions 
directed  that  the  reduction  was  to  take  effect 
for  the  period  covered  by  the  rate  made  in 
October,  1904.  As  to  the  rate,  it  was  held  that 
the  appeal  was  taken  to  the  proper  Court  of 
quarter  sessions,  and  the  appeal  was  allowed. 

Held— that  the  appeal  against  the  rate  was 
not  taken  to  "  the  next  quarter  sessions  after  the 
cause  of  appeal  had  arisen,"  and,  further,  that 
quarter  sessions  had  no  power  to  make  a  retro- 
spective alteration  of  the  basis. 
West  Riding  County  Council  r.  Middleton 
[Parish  Council,  [1906]  2  K.  B.  157  ;    75 
L.  J.   K.  B.  485  ;  70  J.  P.  326  :  94  L.  T.  785  ; 
22  T.  L.  R.  493  ;    4  L.  G.  R.  624— Div.  Ct. 


II.  DRAINAGE  RATE. 


III.  General  District  Rat 
{a)  In  General . 

(V)  Exemption . 
(c)  Occupation  . 
(jl)  Retrospective  Rate     . 

IV.  Metropolitan  Rating. 
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2.  Brainage  Commissioners  ■ —  Bifferential 
Rating  of  Property  according  to  Stipposed 
Benefit — Validity  of  Rate.] — A  drainage  board, 
which  had  all  the  powers  of  commissioners  of 
sewers,  for  the  purpose  of  levying  drainage  rates 
.  divided  the  different  rateable  properties  within 
230  I  their  district  into  three  classes  arranged  upon 
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Drainage  Rate — Continued. 
the  principle  of  proportionate  benefit  received 
and  danger  avoided  by  the  properties  in  each 
class,  and  levied  a  proportionate  or  differential 
rale  in  each  class  according  to  the  supposed 
benefit  received  or  danger  avoided  by  the  pro- 
perties of  individual  ratepayers  in  that  class. 

Held — that  the  principle  of  classification  and 
proportionate  or  differential  rating  according  to 
the  supposed  amount  of  benefit  received  from 
the  drainage  works  by  individual  properties  in 
the  district,  was  wrong  and  contrary  to  law,  and 
that  an  equal  rate  ought  to  be  levied  on  all  pro- 
perty in  the  district  benefited  by  the  works. 

Metropolitan  Board  of  Works  v.  Vauwliall 
Bridge  Co.  (7  E.  &  B.  964)  considered. 

Knight  .  c  Langpoht    District    Drainage 

[Board,   [1898]   1  Q.  B.  588  :  62  J.  P.  245  ; 

67  L.  J.  Q.  B.  432  ;  78  L.  T.  260  ;  14  T.  L.  R. 

253  :  46  W.  R.  392— Div.  Ct. 

III.  GENERAL  DISTRICT  RATE. 

And  see  Public  Health,  18,  142,  143. 

(a)  In  General. 

3.  "  Land  covered  ivith  Water  " — Beservoir — 
Assessment  at  one-fourth  of  the  net  Annual  Value 
—Public  Health  Aet,  1875  (38  &  39  Vict.  c.  55), 
s.  211,  sub-s.  1  (b)  —  Practice  —  Aj^peal  — 
^^  Criminal  Cause  or  Matter" — Justices — Order 
for  Payment  of  General  District  Bates — Case 
stated  by  Ju-itices—Cinl  Debt — Judicature  Aet, 
1873  (36  &  37  Vict.  c.  66),  .v.  A7— Public  Health 
Act,  1875  (38  &  39  Vict.  c.  55),  s.  256— Summary 
Jurisdiction  Act,  1879  (42  &  43  Vict.  c.  49),  sg.  6, 
35.] — The  judgment  of  the  Queen's  Bench  Division 
upon  a  case  stated  by  justices  on  summary  pro- 
ceedings taken  before  them  under  sect.  256  of 
Public  Health  Act,  1875,  for  the  recovery  of 
general  district  rates,  is  not  a  judgment  in  a 
criminal  cause  or  matter  within  sect.  47  of  the 
Judicature  Act,  18  i  3,  inasmuch  as  such  rates  are, 
by  sects.  6  and  35  of  the  Summary  Jurisdiction 
Act,  1879,  enforceable  only  as  civil  debts  ;  and  an 
appeal,  therefore,  lies  to  the  Court  of  Appeal. 

Seaman  v.  Burley  ([1896]  2  Q.  B.  344  ;  65 
L.  J.  M.  C.  208  ;  60  J.  P.  772  ;  45  W.  R.  1  ;  75 
L.  T.  91 — C.  A.)  distinguished. 

A  reservoir  of  a  water  company  held — to  be 
"  land  covered  with  water  "  within  the  meaning 
of  sect.  211,  sub-sect.  1  (?>),  of  the  Public  Health 
Act,  1875,  and  therefore  assessable  to  general 
district  rates  at  one-fourth  of  its  net  annual 
value. 

Beg.  v.  BlrminqhaiH  Waterworks  Co.  ((1861) 
1  B.  &  S.  84  ;  25  J.  P.  308  ;  4  L.  T.  (N.s.)  244) 
approved. 

Decision    of  C.   A.  ([1899]  1   Q.  B.    273  ;  68 
L.  J.  Q.  B.  207  ;  63  J.   P.    100  ;  47  W.   R.   177  ; 
80  L.  T.  1— C.  A.)  confirmed. 
Hampton  Urban  District  Councils.  South- 

[WARK  and  Vauxhall  Water  Co.,  [1900] 

A.  C.  3  ;  69  L.  J.  Q.  B.  72  ;  48  W.  R.  209  ;  81 
L.  T.   547  ;    16  T.  L.  R.  60— H.  L.  (E.). 


4.  Improvement  Act — Limit  of  Bate — Aboli- 
tion of  Maxima — Extension  of  Area — Public 
Health  Act,  1875  (38  &  39  Vict.  c.  55),  ss.  207, 
216.]— By  the  County  of  Devon  (Creditou)  Con- 
firmation Order,  1894,  which  was  made  by  the 
Local  Government  Board  on  October  20th, 
1894,  under  the  provisions  of  sect.  36  of  the  Local 
Government  Act,  1894,  and  sect.  57  of  the  Local 
Government  Act,  1888,  the  urban  district  of 
Crediton  was  extended  by  the  addition  thereto 
of  the  part  of  the  parish  of  Crediton  which  had 
theretofore  formed  part  of  the  rural  district  of 
Creditou,  and  what  was,  therefore,  without  and 
beyond  the  limits  of  the  Crediton  Improvement 
Act,  1836. 

Upon  September  22nd,  1896,  the  Crediton 
District  Council  made  a  rate  headed  "  The 
Crediton  Improvement  Rate  for  the  year  ending 
Midsummer,  1897."  The  rate  exceeded  the 
amount  in  the  &  limited  by  the  Improvement 
Act,  1836. 

Held — that  by  the  conjoint  operation  of  sects. 
207  and  216  of  the  Public  Health  Act,  1875,  the 
maxima  of  rates  under  the  Act  of  1836  were 
abolished,  and  since  that  year  no  limit  upon  the 
amount  of  the  Crediton  Improvement  Rate  had 
existed,  and  that  the  order  of  October  20th, 
1894,  carried  to  the  added  area  all  the  powers 
and  jurisdiction  the  improvement  commissioners 
then  exercised  over  their  limits  before  they  were 
extended,  and  therefore  the  rate  was  a  good  rate 
and  was  rightly  headed. 

Hill  r.  Crediton  Urban  District  Council, 
[(1899)  SOL.  T.  861— C.  A. 

5.  "  Other  Charges  at  present  collected  there- 
ivith'" — Exemption  in  Scheme  of  189i — Extent  of 
Exemption  —  Bate  for  Education  —  Education 
Act,  1902  (2  Edw.  7,  c.  42),  s.  18.]— A  municipal 
borough  was  created  by  charter  in  1894,  subject 
as  regards  certain  matters  to  a  scheme  settled  liy 
a  committee  of  the  Privy  Council,  pursuant  to 
the  Municipal  Corporations  Act,  1882.  By  this 
scheme  it  was  provided  that  a  harbour  included 
in  the  area  of  the  borough  should  "  not  in  future 
pay  to  the  borough  or  be  assessed  for  any  rates  or 
charges  .  .  .  at  a  higher  rate  of  assessment  in  the 
pound  than  at  present,  that  is  to  say  threepence 
in  the  pound  per  annum  (exclusive  of  the  rate 
for  the  relief  of  the  poor  and  the  other  charges  at 
present  collected  with  the  poor  rate  within  the 
urban  district),"  so  long  as  the  said  harbour 
should,  out  of  its  own  revenues,  pay  as  at  present 
for  its  own  lighting,  cleansing,  and  repairing  of 
public  roads,  ways,  and  i)laces  in  the  said  harbour. 
The  district  containing  the  harbour  had 
hitherto  contributed  towards  school  attendance 
committee  expenses. 

In  1903  the  harbour  was  assessed  at  three- 
pence in  the  pound  apart  from  any  rate  for 
education. 

Held — that  the  harbour  was  not  exempted 
from  assessment  to  the  rate  for  the  expenses  of 
education  under  sect.  IS  of  the  Education  Act, 
1902. 

Whitehaven    Harbour    Commissioners   v. 
[Whitehaven   Union    Assessment    Com- 
mittee, (1906)  70  J.  P.  89  ;  94  L.  T.  504  ;  4 
L.  G.  R.  128— Di v.  Ct. 
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General  District  Rate — Cordinued. 

6.  PuMimtio/i — Rate  (jood  vpon  the  Face  of  it 
— Ohjection  on  a  Summons  for  a  Distress  Warrant 
—Derby  Dnprovement  Act,  1901,  s.  180.]— 
Sub-sect.  (1)  of  sect.  180  of  the  Derby  Improve- 
ment Act,  i901,  enacts  that  certain  rates  shall 
be  "  made,  assessed,  and  levied  by  the  overseers 
in  the  same  manner  and  under  the  same  pro- 
visions (including  the  provisions  as  to  .  .  .  and 
appeals)  as  in  the  case  of  the  poor  rate." 
Sub-sect.  (2)  enacts  that  in  such  case  "  the  over- 
seers shall  recover  and  enforce  the  poor  rate  in 
the  same  manner  as  the  general  district  rate  is 
recoverable  and  enforceable  under  the  Public 
Health  Act,  1875." 

Held— that  sub-sect.  (1)  placed  the  rates  in 
question  on  the  same  footing  as  the  poor  rate, 
and  subjected  them  to  the  same  liabilities. 
Sub-sect.  (2)  only  provided  for  obtaining  payment 
of  a  valid  rate  by  a  particular  mode  of  procedure. 
Publication  of  such  a  rate  was  therefore  neces- 
sary, as  in  the  case  of  the  poor  rate,  pursuant  to 
sect.  1  of  17  Geo.  2,  c.  3,  and  an  objection  on  the 
ground  of  want  of  publication  might  be  taken  on 
a  summons  for  a  distress  warrant,  although  the 
rate  was  good  upon  the  face  of  it. 

Beeson  r.  Derby  Overseers,  (1903)  67  J.  P. 

[282  ;    89    L.    T.   47  :     1    L.   G.   E.   624— 

Div.  Ct. 


7.  Rate  leviable  bi/  Instalments — Payment  of 
Two  Instahiip)ifs  —  Suhsrqvcnt  Amendment  of 
Vahiidiiiii  Li  ■'if — Itrdiirfioii  in  Rateable  Value — 
Riyht  of  Rntrjtinjer  to  dcdnctfrom  Third  Instal- 
ment Amount  ocerpaid — Hustings  Lnprorement 
Act,  188.5  (48  &  49  Vict.  c.  cxcvi.),  ss:  7.5,  330— 
Wateruwrks  ClavsesAct,  1847  (10  &  11  Vict.e.  17), 
ss.  68,  70.] — The  respondents  were  summoned 
for  non-payment  of  the  balance  of  the  third 
instalment  of  general  district  and  water  rates 
and  special  rates  in  the  nature  of  general  district 
rates  leviable  by  sect.  75  of  the  Hastings  Cor- 
poration Act,  1885,  which  provides  that  the  cor- 
poration may  levy  any  rate  by  any  number  of 
instalments,  and  that  all  the  powers  of  the  cor- 
poration for  recovering  any  such  rate  shall  apply 
to  each  instalment  thereof,  as  if  the  same  were  a 
separate  rate.  After  the  payment  of  the  tirst 
and  second  instalments  the  valuation  list  was, 
on  notice  of  objection  by  the  respondents, 
amended  by  reducing  both  the  gross  estimated 
rental  and  the  rateable  value,  and  the  rates  were 
altered  accordingly.  When  a  demand  was  made 
upon  the  respondents  for  payment  of  the  amount 
claimed  to  be  paj^able  in  respect  of  the  third 
instalment  and  calculated  upon  the  reduced 
rateable  value,  the  respondents  claimed  to  be 
entitled  to  deduct  from  the  third  instalment  the 
difference  between  the  sums  paid  by  the  respon- 
dents in  respect  of  the  first  and  second  instal- 
ments and  the  sums  which  would  have  been 
payable  in  respect  of  the  first  and  second  instal- 
ments if  they  had  been  calculated  upon  the 
reduced  rateable  value. 

Held — that  the  four  instalments  were  not 
four  separate  rates,  but  four  instalments  of  one 


rate,  and  that  the  respondents  were  entitled  to 

make  the  deduction  claimed. 

Hastings  Corporation  v.   Queen's  Hotel 

[Co.,  Ld..  (1907)  71  J.  P.  369  ;  97  L.  T.  310  ; 

5  L.  G.  E.  1158— Div.  Ct. 

8.  Reduction  of  Valuation — Issue  of  Summons 
within  Six  3Io7iths  from  Time  Rate  made — 
Summary  Jurisdiction  Act,  1848  (11  «fc  12  Vict. 
c.  43),  *•.  \\— Public  Health  Act,  1875  (38  &  39 
Vict.  c.  55),  ss.  221,  256.] — Where,  on  appeal 
against  an  assessment  for  the  poor  rate,  the  rate- 
able value  of  premises  is  reduced,  and  the  amount 
of  the  general  district  rate  is  in  consequence 
altered  so  as  to  agree  with  such  reduced  valuation, 
a  summons  may  be  issued  to  enforce  a  demand 
made  for  the  payment  of  arrears  of  the  amended 
district  rate  if  the  demand  for  such  amended 
rate  has  been  made  within  six  months  of  the  issue 
of  the  summons. 

The  right  to  demand  the  reduced  amount  of 
the  amended  rate  comes  into  operation  for  the 
first  time  when  the  amended  rate  is  made  in 
accordance  with  the  reduced  valuation,  and  the 
fact  that  a  demand  for  the  payment  of  arrears  of 
the  district  rate  on  the  higher  valuation  had  been 
made  more  than  six  months  previous  to  the  issue 
of  the  summons  does  not  cause  the  claim  in 
respect  of  which  the  summons  was  issued  to  be 
barred  by  virtue  of  sect.  11  of  the  Summary 
Jurisdiction  Act,  1848. 

Keeton   c.  Sheffield  Coal  Co.,    [1901]   2 

[K.  B.  26 ;  70  L.  J.  K.  B.  374  ;  65  J.  P.  341  ; 

49  W.  R.  349  ;  84  L.  T.  387— Div.  Ct. 


(b)  Exemption. 

9.  ^'■Building  used  exclusively  or  mainly  for 
the  Purposes  of  a  Voluntary  School  " — "  Day 
School"— Volutitary  Schools  Act,  1897  (60  &  61 
Vict.  c.  5),  ss.  3,  4.] — By  sect.  3  of  the  Voluntary 
Schools  Act,  1897,  "  No  person  shall  be  assessed 
or  rated  to  or  for  any  local  rate  in  respect  of  any 
laud,  or  buildings,  used  exclusively  or  mainly 
for  the  purposes  of  the  schoolrooms,  offices,  or 
playgi-ound  of  a  voluntary  school "  ;  and  by 
sect.  4  "  voluntary  school "  means  "  a  public 
elementary  <l;i.  school  not  provided  by  a  school 
board." 

The  Pio.val  \'ictoria  Patriotic  Asylum  is  an 
institution  for  tiie  maintenance  and  education 
of  the  daughters  of  soldiers,  sailors,  and  marines. 

Held — that  although   '-day  school"  is   pro- 
bably used  in  opposition  to  "  evening  school," 
not  to  "  boarding  school,"  yet  the  asylum  was 
not  exempt  from  payment  of  rates,  for  it  could 
not  be  said  to  be  "  mainly  "  used  as  a  voluntary 
school  within  the  meaning  of  sect.  3. 
Royal    Commissioners   of    the    Patriotic 
[Fund  v.  Mayor  of  Wandsworth,  (1903) 
67  .J.  P.  311  ;  88  L.  T.  865  ;  19  T.  L.  R.  517  ; 
1  L.  G.  R.  711— Div.  Ct. 

10.  liyht  Railway — "  Land  used  only  as  a 
Railway  "  —  "  Railway  constructed  under  the 
Powers  of  an  Act  of  Parliament'' — Light  Rail- 
ivays  Act,  1896  (59  &  60  Vict.  c.  48),  s.  12— 
Public  Health  Act,  1875  (38  &  39  Vict.  c.  55), 


225 


RATES  AND   RATING. 


226 


General  District  Rate — Continued. 
St.  211  (1)  (b).]— Tlic  owners  of  a  light  railway, 
constructed  under  an  order  made  under  the 
Light  Railways  Act,  lS9f),  and  laid  in  the  public 
streets,  had,  by  the  terms  of  the  order,  the  ex- 
clusive use  of  the  railway  for  carriages  with 
flange  wheels,  without  prejudice  to  the  right  of 
passage  by  the  public  over  the  highway  with 
other  carriages.  Physically  the  light  railway 
resembled  a  tramway. 

Held— that  by  virtue  of  the  Act  of  1896  the 
light  railway  was  a  railway  to  which  sect.  211 
(1)  (b)of  the  Public  Health  Act,  1875,  applied, 
and  that  the  owners  thereof  were  occupiers  of 
land  used  only  as  a  railway  constructed  under  the 
powers  of  an  Act  of  Parliament  for  public  con- 
veyance within  the  section,  and  were,  therefore, 
assessable  to  the  general  district  rate  in  respect 
of  the  railway  at  one-fourth  part  only  of  its 
annual  value. 

Decision  of  Div.  Ct.  ([1900]  2  K.  B.  HO  ;  7.5 
L.  J.  K.  B.  388  ;  70  J.  P.  275  ;  54  W.  R.  495  ; 
94  L.  T.  543  ;  22  T.  L.  E.  454  ;  4  L.  G.  R,  (;07) 
affirmed. 

Wakefield  and  District  Ry.  Co.  '•.  Wake- 

[field  Corporation,  [1907]  2  K.  B.  25G  ;  76 

L.  J.  K.  B.  634  ;  71  J.  P.  254  ;  96  L.  T.  622  ; 

23  T.  L.  R.  404  ;  5  L.  G.  R.  595— C.  A. 

11.  Limit  of  Amount  and  partial  Exemption 
hy  Proviso  in  a  Section  of  a  Local  Act — Limit 
removed  by  Public  Act — Mvemption  unaffected.} 
— By  a  proviso  in  a  section  of  a  local  Act  an 
exemption  from  three-fourths  of  the  rating  was 
conferred  upon  the  defendants  in  respect  of  a 
certain  sum  below  the  limit  which  the  Act  fixed. 
By  sect.  227  of  the  Public  Health  Act,  1875,  the 
limit  was  taken  away. 

Held — that   the   proviso   was  an  enactment 

operating  as  a  protection  to  the  defendants,  and 

that  it  was  not  taken  away. 

BiNGLEY  Urban  District  Council  v.  Mid- 

[land  Ry.  Co.,  (1899)  80  L.  T.  725— Div.  Ct. 

12.  Partial  Exemption — Land  tised  as  a  Rail- 
way for  Public  Conveyance — Lines,  Sidings,  and 
Sheds — IJverpool  Corporation  Act,  1893  (56  &  57 
Vict.  c.  clxxxi.),  s.  36  (ii.).] — By  the  Liverpool 
Corporation  Act,  1893,  s.  36,  it  was  provided  that 
'■  land  used  as  a  railway  under  the  provisions  of 
any  Act  of  Parliament  for  public  conveyance  " 
should  ni)t  be  rated  to  the  general  district  rate 
in  any  greater  [jroportion  than  one-fourth  of  the 
net  annual  value. 

The  respondents  were  the  owners  and  occupiers 
of  a  certain  goods  station  and  premises,  consisting 
of  a  number  of  railway  lines,  sidings,  and  sheds, 
which  were  connected  with  the  main  line  of  the 
respondents,  permission  having  been  given  to 
tlie  responilents  to  use  the  dock  railway,  and  lay 
a  tramway  across  the  street.  AH  the  lines  of 
rails  on  the  premises  in  question  were  used  for 
the  conveyance  of  any  goods  which  the  public 
sent  by  rail  to  or  from  the  premises  in  question. 

Held — that  the  respondents  were  not  entitled 
to  the  partial  exemption  in  sect.  36  of  the  Liver- 
pool Corporation  Act,  1893,  as  the  premises  in 

B.D.— VOL.  Ill, 


question  were  not  in  fact  "  land  used  as  a  rail 
way,"  and,  further,  that  they  did  not  constitute 
"  a  railway  made  under  the  powers  of  an  Act  of 
Parliament  for  public  conveyance." 

Judgment  of  Q.  B.  D.  ([1899]  2  Q.  B.  197  ;  68 
L.  J.  Q.  B.  883;  63  J.  P.  661  ;  80  L.  T.  803  ;  15 
T.  L.  R.  409)  reversed. 
Williams  v.  London  and  North  Western 

[Railway,  [1900]  1  Q.  B.  760;  69  L.  J.Q.  B. 
531  ;  82  L.  T.  287;  16  T.  L.  R.  292— C.  A. 

13.  Total  Exemption  of  Building  used  for 
Education  of  the  Poor — ClothiJUj,  maintaining, 
and  instructing.'] — The  Liverpool  Corporation 
Act,  1893,  s.  36,  provided  "that  no  person  shall 
be  rated  in  respect  of  any  building  used  for  the 
education  of  the  poor  exclusively." 

Held — that  the  provision  meant  that  no  person 
was  to  be  rated  in  respect  of  a  building  used  for 
the  education  of  the  poor  and  for  nothing  else, 
and  that  where  an  institution  was  used  for  the 
purpose  of  receiving  boys  between  two  and 
seven  and  girls  between  two  and  sixteen  years, 
and  the  managers  undertook  to  receive,  clothe, 
maintain,  instruct,  and  provide  them  with  medical 
attendance  at  a  fixed  sum  per  head  per  week,  it 
did  not  come  within  the  provision. 
Hadfield  v.  Liverpool  Corporation,  (1899) 
[80  L.  T.  566— Div.  Ct. 

14.  "  Tramroad  "  —  "  Land  used  as  a  Rail- 
way " — Blackpool  and  Fleetwood  Tramroad  Acts, 
1896  and  IS9S— Public  Health  Act,  1875  (38  & 
39  Vict.  c.  55),  s.  211  (1)  (b).]— The  appellants 
had  constructed  under  a  special  Act  a  tramroad 
connecting  two  tramways.  This  tramroad, 
except  where  it  passed  over  roads  by  means  of 
level  crossings  which  the  appellants  were 
authorised  to  make,  was  constructed  on  lands 
the  exclusive  property  of  the  appellants,  and 
these  lands  were  fenced  ofE  from  the  adjoining 
lands.  The  rails  were  laid  on  sleepers  in  the 
manner  usual  with  railways,  and  physically  the 
tramroad  resembled  an  ordinary  railway.  The 
special  Act  incorporated,  as  regards  the  tram- 
road,  certain  provisions  of  the  Railways  Clauses 
Act,  1845,  and  provided  that,  for  the  purposes 
thei'eof,  the  tramroad  should  be  deemed  to  be  a 
railway,  and  it  also  applied  to  the  tramroad 
certain  provisions  of  the  Railways  Clauses  Act, 
1845,  and  certain  provisions  of  the  Railways 
Clauses  Act,  1863,  as  if  the  same  were  a  railway. 

Held  (Buckley,  I/.J.  doubting) — that  the 
tramroad  track  was  "  land  used  as  a  railway" 
within  the  meaning  of  sect.  211  of  the  Public 
Health  Act,  1875,  and  was  entitled  to  the 
partial  exemption  from  rating  allowed  by  that 
section. 

Decision  of  Div.  Ct.  (70  J.  P.  77  ;  94 
L.  T.  254  ;  22  T.  L.  R.  138  ;  4  L.  U.  R.  324) 
reversed. 

Blackpool  and  J'leetwood  Tramroad  Co. 

[v.  Thornton  Urban  District  Council, 

[1907]  1  K.  B.  568  ;  76  L.  J.  K.  B.  492  ;  71 

J.  P.  177  ;  96  L.  T.  209  ;  23  T.   L.   R.  267  ;  5 

L.  G.  R.  422— C.  A. 
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15.  Vohinteei-  Drill  Hall—Xo  exclusive  User 
—Summons  to  enforce  Rate— Public  Health  Act, 
1875  (38  &  39  Vict.  c.  55),  ss.  211,  2Ze,— Volun- 
teer Act,  1863  (26  &  27  Vict.  c.  65),  s.  26.]-The 
respondent,  the  commanding  officer  of  a  volun- 
teer regiment,  was  the  owner  and  occupier  ot 
certain  premises  used  as  a  drill  hall  and  armoury 
When  not  in  use  as  such  it  was  let  for  concerts  and 
other  entertainments.  A  general  district  rate 
had  been  assessed  upon  the  premises,  and  such 
assessment  had  not  been  appealed  against.  On 
a  summons  to  recover  such  rates  : 

Held— that,  as  the  premises  were  not  used  by 
the  Crown  solely  for  the  Crown,  they  were  not 
exempt,  and  the  justices  were  bound  to  issue 
process. 

Held,  further,  that  the  justices  could  not 
enter  upon  the  question  of  the  amount  of  the 
assessment. 

KAYNER  r.  Deewitt,  (1900)  64  J.  P.  567  ;  82 
[L.  T.  718— Div.  Ct. 

(c)  Occupation. 

16.  House  occupied  in  Sumiiwr  Months— Fit- 
tings  left  in  House— Occujxition—Liahility  to 
Bate— Public  Health  Act,  1875  (38  &  39  Vict. 
c.  55),  s.  211,  sub-s.  2.]— The  respondent  was  the 
lessee  of  a  house  which  she  had  furnished  for  the 
purpose  of  receiving  lodgers  in  the  summer. 
!5he  did  not  herself  live  there.  In  December, 
1900,  she  removed  her  furniture  and  effects  from 
the  house,  leaving  only  certain  fittings  which 
she  had  agreed  to  hire  from  the  previous  occupier. 
She  intended  to  return  to  the  house  in  the 
summer.  In  May,  1901,  she  refurnished  the 
house. 

Held — that  she  had  the  beneficial  occupation 
during  the  whole  period,  and  was  liable  for  the 
"  district  rate. 
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Gage  v.  Wren,  (1902)  87  L.  T.  271 ;  18  T.  L.  R. 
[699  ;  67  J.  P.  32— Div.  Ct. 

17.  Shop  closed  during  Winter  Months — Occu- 
pation— Liability  to  Rate — Public  Health  Act, 
1875  (38  &  39  Vict.  c.  55),  s.  211,  sui-s.  2.]— The 
respondent  held  under  an  agreement  for  a  term 
of  years  from  the  appellants  a  shop  on  the  pier 
at  Southend-on-Sea  at  an  annual  rent.  By  the 
terms  of  the  agreement  no  one  was  to  sleep  on 
the  premises.  The  respondent  used  the  shop 
during  the  summer  season,  but  before  the  winter 
he  removed  aU  the  stock,  leaving  certain  shelves 
and  mirrors  in  the  shop,  which  was  then  locked 
up  and  left  unoccupied  during  seven  months. 

Held — that  the  respondent  was  liable  to  be 

rated  for  the  time  the  shop  was  left  shut  up. 

Southend-on-Sea  Corporation    v.   White, 

[(1901)  65  J.  P.  7  ;  83  L.  T.  408  ;  17  T.  L.  R.  5 

—Div.  Ct. 

A7id  see  No.  92,  infra. 

18.  Sporting  Rights — Arable,  Meadmo,  Pas- 
ture Grounds  and  Woodlands — Occupation  for 
Shooting  Purposes  —  Assessment  —  Rating  Act, 
\874  (37  &  38  Vict    c.  54),  ss.  3,  6  {;2)— Public 


Health  Act,  1875  (38  &  39  Vict.  c.  55),  ss.  211, 

256.1  The  respondent  rented   the    shooting 

rights  over  certain  land,  being  arable,  meadow, 
or  pasture  ground  and  woodlands  in  the  district 
of  the  appellants.  A  general  district  rate  having 
been  made,  the  respondent  contended  that  he 
was  liable  for  only  one-fourth  part  of  the  full 
amount  assessed  on  his  sporting  rights  by  virtue 
of  the  exception  in  sect.  211  of  the  Public  Health 
Act,  1875. 

Held— that    the    respondent    was    not    the 
occupier  of   land  used    as  arable,   meadow,   or 
pasture  gi'ound  or  woodland,  but  was  the  occupier 
of  a  special  incorporeal  hereditament  made  rate- 
able by  the  Rating  Act,  1874,  and  was  liable  for 
the  f  uU  amount  of  the  rate. 
ALTON  Urban  District  Council  v.  Spicer, 
[[19041  1  K.  B.  678  ;    73  L.  J.  K.  B.  280  ;    52 
W    R    624  ;  68  J.  P.  256  ;  90  L.  T.  576  ;  20 
T.  L.  R.  296  ;  2  L.  G.  R.  507— Div.  Ct. 

(d)  Retrospective  Rate. 

19.  Estimate  includinq  Charges  incurred  more 
than  Six  Months  before  Rate— Right  of  Aju^eal— 
Public  Health  Act,  1875  (38  &  39  Vict.  c.  55), 
ss.  210,  218,  269.]— By  sect.  210  of  the  Public 
Health  Act,  1875,  a  general  district  rate,  which 
when  collected  forms  part  of  the  general  district 
fund,  is  to  be  levied  in  order  to  raise  money  for 
the  payment  of  future  charges  and  expenses,  or 
retrospectively  in  order  to  raise  money  for  the 
payment  of  charges  and  expenses  incurred  at 
any  time  within  six  months  before  the  making 
of  the  rate  ;  in  calculating  the  period  of  six 
months  during  which  the  rate  may  be  made 
retrospectively,  the  time  during  which  any 
appeal  or  other  proceeding  relating  to  such  rate 
is  pending  is  to  be  excluded. 

By   sect.   269   a  general  right   of  appeal    is 

By  sect.  218  every  urban  authority,  before 
proceeding  to  make  a  general  district  rate,  shall 
cause  an  estimate  to  be  prepared  of  the  money 
required  for  the  purposes  in  respect  of  which  the 
rate  is  to  be  made,  and  the  estimate  so  made  is 
forthwith  to  be  entered  on  the  rate-book,  and  be 
kept  at  their  office,  open  to  public  inspection, 
"  but  it  shall  not  be  deemed  part  of  the  rate, 
nor  in  any  respect  affect  the  validity  of  the 
same." 

Held— that  there  is  an  express  statutory 
prohibition  against  allowing  the  inclusion  of 
retrospective  pavments  beyond  the  period  of  six 
months  ;  that  the  effect  of  the  words  the  estimate 
"  shall  not  be  deemed  part  of  the  rate,  nor  in  any 
respect  affect  the  validity  of  the  same  "  is  not 
that  a  person  has  no  right  of  appeal  in  respect  of 
an  allegation  that  the  rate  includes  the  payment 
of  a  charge  more  than  six  months  old. 
Smith  v.  Southampton  Corporation,  [1902] 

[2  K.  B.  244  ;  71  L.  J.  K.  B.  639  ;  50  W.  R. 
651  ;  87  L.  T.  171  ;  67  J.  P.  5— Div.  Ct. 

20.  Special  Expenses— Judgment  Debt — Rate 
/•(^.—Mandamus — Delay— Discretion  of  Court — 
'Public  Health  Act,  1875  (38  &  39  Vict.  c.  55), 
s.  230. 1— An  urban  district  council  entered  into 
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General  District  Hate—Cofitinued. 
:i  contract  for  the  supply  of  water  to  a  rural 
district  council.  In  May,  1895,  the  urban  dis- 
trict council  churned  the  payment  oiiLQS  for  water 
supplied.  The  rural  district  council  claimed  a 
larger  sum  from  the  urban  district  council  for 
damages  for  a  breach  of  the  contract.  After 
long  correspondence  the  uroan  district  council 
brought  an  action  in  March,  1897,  to  enforce 
their  claim.  The  rural  district  council  counter- 
claimed,  but  in  May,  1897,  consented  to  judg- 
ment for  the  plaintiffs  for  £t)3.  In  October, 
1897,  the  urban  district  council  obtained  a  rule 
7ii.si  for  a  mayidamus  to  the  rural  district  council 
to  take  the  necessary  steps  for  levying  a  rate  to 
pay  the  amount  of  the  judgment  tlebt,  and  this 
rule  was  afterwards  made  absolute. 

Held— that  there  was  nothing  in  the  Public 
Health  Act,  1875,  to  prohibit  the  making  of  a 
rate  under  sect.  230  to  satisfy  the  judgment 
debt,  and  that  the  Court  had  tlicrefore  power  to 
grant  the  mandamus. 

Held,  also,  that  the  delay  of  the  urban 
district  council  in  bringing  their  action  had 
been  justified  by  the  circumstances  of  the  case, 
and  that  the  mandamus  had  been  rightly 
granted. 

Reg.  r.   Leigh    Rural    Disteict  Council, 

[[1898]  1  Q.   B.  836  ;    62  J.  P.  355  :  67  L.  J. 

Q.  B.  562  ;  78  L.  T.  601  ;  U  T.  L.  R.  325  ;   46 

W.  R.  471— C.  A. 


IV.  METROPOLITAN  RATING. 


21.  Rate  for  Special  Expenses — Mandamus— 
Discretion — Public  Health  Act,  1^75  (38  &;  39 
Vict.  c.  55),  ss.  229,  230.]— By  an  agreement 
made  in  1900  between  the  plaintiffs  and  the 
defendants  under  sect.  28  of  the  Public  Health 
Act,  1875,  certain  sewers  in  the  defendants' 
district  were  to  be  connected  with  the  plaintiffs' 
sewage  system,  and  the  defendants  agreed  to 
pay  to  the  plaintiffs  a  certain  sum  in  the  pound 
on  the  rateable  value  of  all  property  within  the 
part  of  the  parish  affected  which  should  be  liable 
to  contribute  to  the  rates  for  special  expenses 
under  the  Sanitary  Acts,  such  sum  to  be  payable 
quarterly.  For  some  years,  by  a  common 
mistake,  the  defendants  only  paid  a  sum 
calculated  on  the  rateable  value  of  the  houses 
actually  connected  with  the  plaintiffs'  sewage 
system,  and  in  1906  the  plaintiffs,  on  discovering 
the  mistake,  brought  an  action  to  recover  the 
arrears  due  under  the  agreement,  and  for  a 
viandainus  to  the  defendants  to  cause  a  rate  to 
be  levied  to  satisfy  the  arrears. 

Held — that,  though  the  plaintiffs  were  entitled 
to  judgment  for  the  amount  of  the  arrears,  yet, 
even  if  tlie  debt  could  be  said  to  accrue  at  the 
date  of  the  judgment,  the  Court  would  not,  in 
its  discretion,  order  the  levy  of  a  rate,  the  effect  ! 
of  which  would  be  to  throw  upon  the  rates  of 
one  year  an  expense  with  which  that  vcar  had 
no  connection. 

Croydon  Corporation  r.  Croydon  Rural 
[District  Council,  [1908]  i  Ch.  222;  77 
L.  J.  Ch.  138  ;    72  J.  P.  13  ;    24  T.  L.  R.  91  — 

Neville,  J. 


22.  Comj)anij  to  paij  all  Consolidated,  Sewer 
and  other  Rates  on  Lands  and  Ruildinf/s  diirinff 
Const  ruction  of  Railirai/  —  Buildini/s  pulled 
down  before  Companij  acquired  Land — LiaMlity 
of  Company  to  pay  Ratrs  on  Houses — Great 
XoHhern  and  City  Railway  Act,  1892.]— A 
railway  company  acquired  certain  land  by  virtue 
of  sect.  69  of  the  Great  Northern  and  City  Rail- 
way Act,  1892,  which  enacted  :  "  The  company 
shall,  in  respect  of  all  lands  and  buildings  acquired 
by  them  under  the  powers  of  this  Act,  be  liable 
to  and  pay  all  the  consolidated  sewer  and  other 
rates  and  contributions  leviable  in  respect  of 
such  lands  and  buildings  as  if  the  company  were 
assessed  in  respect  of  such  lands  and  buildings  in 
the  valuation  list  in  force  for  the  parish  or  place 
within  which  such  lands  and  buildings  are  situate 
at  the  time  the  company  acquire  such  lands  and 
buildings,  whether  such  lands  and  buildings  be 
occupied  or  vacant,  and  shall  continue  liable  to 
and  pay  all  such  consolidated  sewer  and  other 
rates  and  contributions  until  the  undertaking 
shall  be  completed,  and  assessed  or  liable  to  be 
assessed  to  the  before-mentioned  rates  and  con- 
tributions, or  until  such  of  the  said  lands  and 
buildings  as  may  not  be  required  for  the  purpose 
of  the  undertaking  shall  have  been  otherwise 
duly  assessed  or  liable  to  be  assessed  and  become 
liable  to  the  before-mentioned  rates  and  contri- 
butions." Buildings  formerly  existed  on  such 
land,  but  had  been  pulled  down  before  the 
railway  company  acquired  any  interest  in  the 
land. 

Held — that  the  railway  company  were  not 
liable  to  be  ratedr  in  respect  of  such  buildings 
under  sect.  69  ;  and  that  such  objection  could 
not  be  entertained  by  the  justices  on  application 
for  a  distress  warrant  as  it  went  to  the  jurisdic- 
tion to  rate,  and  was  not  merely  a  matter  of 
appeal. 

St.   Stephen  (Churchwardens  and  Over- 

[seers  of)  r.  Great  Northern  and  City 

Ry.  Co.,  (1902)  66  J.  P.   373  :    50  W.  R.  395  ; 

86  L.  T.  390  ;  18  T.  L.  R.  350— Div.  Ct. 

23.  Consolidated  Rate— Statutory  Exemption 
—Xew  Rate—->2  Geo.  3,  c.  49—2  &  3  Will.  4, 
c.  6G— City  of  London  Sewers  Act,  1848  (11  i:  12 
Vict.  c.  clxiii.).]— By  52  Geo.  3,  c.  49,  s.  3,  it 
was  provided  that  two  sums  of  £220  I2s.  lO^d. 
"shall  yearly  and  every  year  for  ever  here- 
after be  paid  out  of  consolidated  customs  to 
the  respective  collectors  for  the  time  being 
of  the  rates  and  assessments"'  in  respect  of 
premises  forming  the  old  custom  house  and 
legal  quays.  Sect.  4  provided  that,  whereas 
the  premises  were  public  property  and  exempt 
from  the  payment  of  all  rates  and  assessments, 
that  the  said  premises  "  shall  be  and  be  deemed 
and  considered  to  be  to  all  intents  and  purposes 
free  and  exempt  from  the  jjayment  of  all  and  all 
manner  of  rates  and  assessments,  although  the 
same  and  each  and  every  of  the  said  premises 
may  become  private  property  by  the  sale  or 
assignment  thereof  to  individuals.  .  .  ."  By 
2  &  3  ^\'ill.  4,  c.  G6,  s.  2,  it  was  provided  that 
after  the  premises  ceased  to  be  public  property 
8—2 
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Metropolitan  'Ra.ting—Contim/ed 
so  much  of  the  Act  of  52  Geo.  3,  c.  49,  as 
directed  the  payment  of  the  said  two  sums  of 
£220  12.?.  lO^d.  out  of  the  consolidated  customs 
should  be  repealed.  Sect.  3  provided  that  it 
should  be  lawful  for  the  collectors  of  the  said 
sums  for  the  time  being  to  collect  and  receive 
the  same  and  no  more  from  the  occupiers  of  the 
premises  for  the  time  being.  The  premises 
having  been  sold  by  the  Crown  : 

Held— that  (1)  the  exemption  provisions 
applied  to  future  as  well  as  to  existing  rates  ; 
(2)  that  the  exemption  was  not  taken  away  as 
regards  the  consolidated  rate  by  the  wording  of 
the  City  of  London  Sewers  Act,  18-18,  and  that, 
therefore,  (3)  the  occupiers  of  the  premises  for 
the  time  being  were  only  liable  to  pay  the  two 
sums  of  £220  12s.  lO^rf.,  and  were  not  liable  to 
be  assessed  to  the  consolidated  rate  and  sewer 
rate  imposed  by  the  City  of  London  Sewers  Act, 
18.48. 

Smi  College  Y.  City  of  London  ([1901]  1  K.  B. 
617  ;  70  L.  J.  K.  B.  369  ;  65  J.  P.  324  ;  49  W.  R. 
361  ;  84  L.  T.  133— C.  A.  Sre  Metropolis, 
No.  113)  distinguished. 

Decision  of  C.  A.  (68  J.  P.  377  ;  2  L.  G.  R. 

840)  affirmed. 

London     Corporation     r.      Netherlands 

[Steamboat  Co.,  [1906]  A.  C.  263  :   75  L.  J. 

K.  B.  771  :   69  J.   P.  443  ;    93  L.  T.  566  ;   3 

L.  G.  R.  1087— H.  L.  (E.). 

24.  Decision  of  Assessment  Committee — Appeal 
— Appearance  of  Assessment  Committee — Consent 
of  (riiard'a/is — Costs — Union  Assessment  Com- 
mittee Amendment  Act,  1864  (27  &  28  Vict.  c.  39), 
s.  2— Valuation  {Metropolis')  Act,  1869  (32  &  33 
Vict.  r.  67),  ss.  39,  48.]— On  an  application  by  a 
ratepayer  to  quarter  sessions  for  leave  to  appeal 
against  a  decision  of  a  London  assessment  com- 
mittee against  a  valuation  under  the  Valuation 
(Metropolis)  Act,  1869,  the  assessment  committee, 
with  the  consent  of  the  Westminster  City 
Council,  appeared  and  opposed  the  application. 
The  application  was  granted  ;  and,  no  further 
consent  having  been  given  by  the  council,  the 
assessment  committee  at  the  hearing  of  the 
appeal  were  represented  by  counsel,  but  took  no 
part  on  the  hearing  of  the  appeal,  except  to 
oppose  an  application  which,  when  the  appeal 
had  been  allowed,  the  appellant  made  for  an 
order  that  the  assessment  committee  should  be 
ordered  to  pay  his  costs.  Quarter  sessions  made 
the  order  asked  for. 

Held — that  the  quarter  sessions  had  no  juris- 
diction to  make  this  order  as  to  costs  in  the 
absence  of  proof  that  the  council  had  given  their 
consent  to  the  assessment  committee  appearing 
as  respondents  to  the  appeal,  as  prescribed  by 
sect.  2  of  the  Union  Assessment  Committee 
Amendment  Act,  1864. 

Rex.  v.  London  JJ..  Ex  parte  St.  George's, 

[&c.,  Assessment    Committee,    (1907)    71 

J.   P.  322;    07   L.  T.  247;    5   L.    G.    R.   704— 

Div.  Ct. 


25.  Deficiency  in  Hates  —  Lands  tahen  for 
Board  School — Making  good  Dejirimry  dxring 
Construction — Amalgamation  of  Oencral  Rate 
and.  Poor  Rate  into  one  Rate— Land. •<  Clauses 
Consolidation  Act,  1845  (8  &  9  Vict.  c.  18),  i'.  133 
—London  Governmetit  Act,  1899  (62  &  63  Vict. 
c.  14),  s.  10,  siib-s.  2.] — By  sect.  133  of  the  Lands 
Clauses  Consolidation  Act,  1845,  the  promoters 
of  an  undertaking  when  lands  are  taken  shall  be 
liable  to  make  good  the  deficiency  in  the  poor 
rate  until  the  works  shall  be  completed.  By 
sect.  10,  sub-sect.  2,  of  the  London  Government 
Act,  1899,  the  general  rate  and  the  poor  rate  are 
to  be  assessed,  made,  and  levied  as  one  rate, 
called  the  general  rate,  which  shall  be  assessed, 
made,  collected,  and  levied  as  if  it  were  a  poor 
rate,  and  all  enactments  applying  or  referring  to 
the  poor  rate  shall  be  construed  as  applying  or 
referring  also  to  the  general  rate. 

Held — that  the  promoters  of  an  undertaking 
are  only  bound  to  make  good  the  deficiency  in 
that  part  of  the  general  rate  which  represents 
the  poor  rate,  or  was  chargeable  to  the  poor  rate, 
and  not  the  whole  deficiency  in  the  general 
rate. 

Decision  of  Wright,  J.  ([1902]   2   K.  B.  701  ; 
71  L.  J.  K.  B.  8.52 ;  51  W.  R.  255  ;  87  L.  T.  177  ; 
18  T.  L.  R.  657)  affirmed. 
Islington  Corporation  v.  London  School 

[Board,  (1903)  72  L.  J.  K.  B.  677  ;  89  L.  T. 

.53  ;  19  T.  L.  R.  589  ;  68  J.  P.  35  ;  52  W.  R. 
115— C.  A. 

26.  JJaximuni  Rate  of  Deductions — Houses  or 
Buildings  Let  Out  in  Separate  Tenements  — 
Valuation  {Metropolis)  Act,  1869  (32  &  33  Vict. 
c.  67),  Sched.  LII.] — The  expression  "houses  or 
buildings  let  out  in  separate  tenements  "  in  the 
third  schedule  to  the  Valuation  (Metropolis)  Act, 
1869,  includes  houses  or  buildings  let  out  in 
separate  rateable  hereditaments,  and  in  their 
case  excludes  the  application  of  the  maximum 
rate  of  deductions,  fixed  by  that  schedule,  for 
calculating  rateable  value  from  gross  value. 
Western  i\  Kensington  Assessment  Com- 

[mittee.  [1907]   2  K.  B.  323;  76  L.  J.  K.  B. 

790  ;  71  -J.  P.  306  ;  97  L.  T.  215  ;  5  L.  G.  R. 

666— Div.  Ct. 

27.  Poor  Rate  —  Assessment  —  Increase  of 
Rental — Revision  of  Valuation  List — Arrange- 
ment let  ween  Assessment  Committee  and  Appel- 
lanfs  Predecessor  —  Metropolis  Valuation  Act, 
1869  (32  &  33  Vict.  c.  67),  ss.  46,  47.]— A  sub- 
stantial increase  of  the  rent  of  premises  may, 
apart  from  any  increase  in  their  value,  warrant 
their  inclusion  in  a  supplemental  valuation  list. 
The  Court  may  take  into  consideration  an 
arrangement  made  between  the  appellant's  pre- 
decessor and  the  committee  for  a  reduction 
which  shonld  only  be  temporary. 

Klaber  r.  City  of  Westminster  Assessment 
[Committee,  (1904)  68  J.  P.  136— Qr.  Sess. 

28.  Rector's  Rate—''  Rouse  " — "  InhaMtant  " 
"  Occupier'"—  House  Occupied  otherioise  than  as 
Dwelling-house — Parish  of  St.  Paul,  Covent  Gar- 
den, Acts,   1660  (12  Car.'2,  c.  37),  and  1811  (51 
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Metropolitan  B.a.tiug—Co)tti>iyed. 
lieo.  3,  c.  cl.]— By  the  Parish  of  St.  Paul,  Covent 
('.arden,  Act,  1811,  after  reciting  an  Act  of  1G60, 
whereby  a  yearly  sum  of  £2.")0  was  charged  upon 
the  "  houses  of  the  inhabitants"  of  the  parish  of 
St.  Paul,  Covent  Garden,  for  the  support  and 
lientfit  of  the  rector,  curate,  clerk  and  sexton  for 
the  time  being  of  that  parish,  that  charge  of 
C2.50  was  repealed,  and  in  lieu  thereof  a  yearly 
sum  of  £520  was  charged  upon  all  "houses" 
within  the  said  parish,  to  be  assessed  by  the 
churchwardens  and  paid  by  the  occupiers  of  such 
houses  respectively. 

Held— that  buildings  used  as  places  of  busi- 
ness, in  which  no  one  sleeps,  and  which  were 
originally  occupied  as  dwelling-houses  and  have 
been  converted  into  business  premises,  and  which 
are  capable,  with  slight  internal  alterations,  of 
being  fitted  for  use  as  dwelling-houses,  are 
"houses"  within  the  meaning  of  the  Act,  and 
that  the  occupiers  are  assessable  to  the  rate  in 
respect  thereof. 

Surman  v.  Darley  ((1845)  U  M.  &;  W.  181) 
considered  and  distinguished. 

Decision  of  C.    A.  ([1905]   1  K.  B.  669  ;  74 

L.  J.  K.  B.  406  ;    69  J.   P.   128  ;  53  W.  R.  406  ; 

92  L.  T.  486  ;    21  T.  L.  R.  287  ;  3  L.  G.  R.  449) 
reversed. 

Lewin  r.  End,  [1906J  A.  C.  299  ;  75  L.  J.  K.  B. 
[473  ;  70  J.  P.  268  ;  54  W.  R.  606  ;  U  L.  T. 
649  ;  22  T.  L.  R.  504;  4  L.  G.  R.  618— H.  L.  (E). 

29.  Valuation  Lid — Appeal  —  Xame  ordered 
to  be  Struck  Out — ''Alteration"  in  Asxex.sment— 
Recorerji  of  Bates  jiaid —  Valuation  {Metropolis) 
Act,  1869  (32  &  33  Vict.  c.  07),  s.  44.]  — In  the 
supplemental  valuation  list  made  for  a  parish  in 
the  metropolis  the  plaintiff  was  rated  as  the 
occupier  of  an  advertising  station.  He  appealed 
to  quarter  sessions  on  the  ground  that  he  was 
not  the  rateable  occupier,  and  the  cpiarter 
sessions  held,  subject  to  a  case  for  the  opinion  of 
the  High  Court,  that  he  was  the  occupier.  The 
High  Court  held  that  he  was  not  the  occupier, 
and  the  quarter  sessions  accordingly  ordered  the 
plaintiff's  name  to  be  struck  out  of  the  valuation 
list.  While  these  proceedings  on  appeal  were 
pending,  the  plaintiff  was  required  to  pay,  and 
had  jiaid  several  rates,  two  of  which  had  been 
recovered  after  summonses  to  enforce  the  same 
had  been  taken  out. 

Held— that  the  plaintiff  was  entitled,  under 
sect.  44  of  the  Valuation  (Metropolis)  Act, 
1869,  to  recover  the  whole  of  the  rates  so  paid  by 
him.  as  in  consequence  of  the  appeal  there  had 
been  an  "  alteration,"  which  altered  the  amount 
of  the  assessment  within  the  meaning  of  that 
sectiiin. 

Burton  v.    Bloomsbury    Vestky,   [19011   1 

[Q.  B.  650  ;  70  L.  J.  Q.  B.  127  ;  65  J.  P.  167  • 

49  W.  R.  334  ;  83  L.  T.  30  ;  17  T.  L.  R.  163— 

Mathew,  J. 

30.  Valuation  List— Distress  Warrant— Appeal 
—Xoyotirc  of  Alteration  in  Value— Class  ofl 
Ol'jections  entertained  on  Application  for  Distress  I 


Warratit— Valuation  QMeiropolis)  Act,  1869  (32 
&  33  Vict.  c.  67),  ss.  9,  45.]— The  appellants  in 
1901  made  a  general  rate  and  published  it  as 
overseers  of  a  parish  under  and  by  virtue  of  the 
London  Government  Act,  1899.  In  this  rate  the 
resijondents  were  assessed  in  respect  of  their 
premises  ujjon  the  rateable  value  as  stated  in  the 
quniquennial  valuation  list  tor  the  [.arish  made 
in  1900^  under  the  Valuation  (Metropolis)  Act, 
1869.  The  respondents  refused  to  pay  the  amount 
demanded  as  no  notice  of  an  alteration  in  value 
in  accordance  with  sect.  9  of  the  Valuation 
(Metropolis)  Act,  1869,  had  been  served  on  tbem. 
Application  was  made  to  a  magistrate  for  the 
issue  of  a  distress  warrant. 

Held—  that  the  objection  taken  was  not  one 
of  the  class  that  the  magistrate  ought  to  enter- 
tain when  application  is  made  to  him  for  a 
distress  warrant,  as  it  was  one  which  went  to 
the  validity  of  the  right  to  assess  or  rate  at  a 
sum  of  money  all  the  persons  named  in  the 
assessment  and  ought  to  be  raised  on  appeal,  and 
if  not  raised  by  appeal  it  could  not  be  raised  on 
the  application  for  the  distress  warrant. 

Westminster    Corporation   v.   Army   and 

[Navy  Auxiliary  Co-operative  Supply, 

Ld.,  [1902]  2  K.  B.  125  ;  71  L.  J.  K.  B.  546  ; 

66  J.  P.   727  ;  50  W.  R.    631  ;  87  L.  T.  78— 

Div.  Ct. 


31.  Valuation  List — Premises  exempt  from  Poor 
Rate— Insertion  of  Gross  and  Rateable  Value  in 
List — Rateable  Value  omitted —  Mandamus  — 
Valuation  (3Ietropolis)  Act,  1869  (32  &  33  Vict. 
e.  67),  ss.  11,  13,  32,  51  ;  Sc/ted.  II.,  Par.  1.]— 
By  an  Act,  7  Geo.  3,  c.  37,  certain  hereditaments 
in  the  city  of  London  were  exempt  from  {layment 
of  poor  rate,  though  not,  as  has  been  held,  exempt 
from  payment  of  the  consolidated  rate.  The 
overseers  of  the  poor  of  the  parish  in  which  such 
hereditaments  were  situated  inserted  in  the  valua- 
tion list  a  figure  for  the  gross  value  of  such  here- 
ditaments, but  instead  of  inserting  a  figure  for 
the  rateable  value  they  entered  such  heredita- 
ments as  "  exempt,"  and  the  valuation  list  was 
approved  by  the  assessment  committee  in  that 
form.  The  corporation  of  the  city,  who  were  a 
rating  authority,  applied  for  a  mandamus  oix\ev- 
ing  the  assessment  committee  to  insert  the 
rateable  value  of  the  hereditaments  in  the 
valuation  list. 

Held— that  a  writ  ought  not  to  be  granted 
because  the  corporation  had  a  right  of  "appeal 
against  the  valuation  list  under  sect.  32  of  the 
Valuation  (Metropolis)  Act,  1869;  and,  even  if 
the  corporation  had  not  that  right  of  appeal,  the 
remedies  by  way  of  appeal  given  by  the  statute 
to  those  persons  i)rimariiy  interested  were 
sufficient  to  safeguartl  the  interests  of  all  persons 
concerned,  and  therefore,  there  was  a  sufficient 
remedy  independently  of  proceedings  for 
mandamus. 

Rex  v.  City   of  London  Assessment  Com- 

[mittee,  [1907]  2  K.  B.  764  ;  76  L.  J.  K.  P. 

1087  ;  71  J.  P.  377;  97  L.  T.  346  ;  23  T.  L.  R. 

502;  5L.  G.  R.  819— C.  A. 
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Y.  POOR  RATES. 

(a)  In  General. 

32.  Form  of  Rate  -Statement  of  Period  for 
ivMch  Estimated— Poor  Hate  Assessment  and 
Collection  Act,  1869  (32  &  33  Vict.  c.  41),  s. 
14.]_A  poor  rate  stated  in  the  heading  that  it 
was  estimated  to  meet  all  expenses  to  be  incurred 
"  before  March  25th  next."  It  did  not  mention 
the  date  at  which  the  expenses  began. 

Held— that  it  .sufficiently  stated  "the  period 

for  which  the  same  is  estimated  "  as  required  by 

sect.  Mof  32&33  Vict.,c.  41. 

Cheney  r.  Tallowin,  [1904]  2  K.  B.  763 ;  73 

[L.  J.  K.  B.  943  ;  68  J.  P.  528  ;  91    L.  T.  552 

L  —Div.  Ct. 

33.  Ohjection  to  Valuation  List  —  ''Person 
Aggrieved"' — Wrong  Person'' s Name  in  KateBook 
—  'Person  Pound  to  Reimhnrse  Him—  Union 
Assessment  Committee  Act,  1862  (25  &  26  Vict. 
c.  103),  s.  18.]— The  words  "any  person  who 
may  feel  himself  aggi'ieved  by  any  valuation 
list"  in  sect.  18  of  the  Union  Assessment  Com- 
mittee Act,  1862  (which  gives  a  right  to  object 
before  the  assessment  committee),  are  not  confined 
to  a  person  actually  entered  in  the  late  book  as  a 
ratepayer,  but  include  a  person  who,  by  virtue  of 
an  agreement,  is  under  an  obligation  to  refund 
lo  the  person  actually  rated  any  rates  which 
he  may  in  consecjuence  be  called  upon  to  pay. 

11.   r.  Brentford  Union  Assessment    Com- 

[mittee,  (1907)   71  J.  P.  281  ;  96  L.  T.  704  ; 

5L.  G.  E.  1188— Div.  Ct. 

34.  Precept  for  Rates— Enforcement— Legality 
of  Charges — Jvrisdiction  of  Justices.] — Justices 
to  whom  application  is  made  to  enforce  a  precept 
for  rates  have  no  jurisdiction  to  question  the 
legality  of  the  charges  for  which  the  precept  is 
issued.      . 


Read  c.  Punter,  (1898)  14  T.  L.  E.455- 


-Div. 

[Ct. 


(b)  Appeal. 

And  see  Magistrates. 

35.  Appeal  from  Special  Sessions — Power  of 
Quarter  Sessions  to  deal  with  Costs  incurred 
at  Special  Sessions — Parochial  Assessments  Act, 
1836  (6  &  7  Will.  4,  c.  96),  s.  6.]— Where  quarter 
sessions  allow  an  appeal  against  a  decision  of 
special  sessions,  they  have  power  under  sect.  6 
of  the  Parochial  Assessments  Act,  1836,  not  only 
to  deal  with  the  costs  of  the  appeal  to  them,  but 
also  to  vary  the  order  made  as  to  the  costs 
"  below  "  by  special  sessions. 

R.  V.  Cornwall  JJ.,  [1903]  2  K.  B.  178  ;  72 

[L.  J.  K.  B.  622  ;  67  J.  P.  290 ;  52  W.  R.  31  ; 

88  L.  T.  775  ;  19  T.  L.  R.  501  ;  1  L.  G.  R.  605— 

Div.  Ct. 

36.  Appeal  to  "  next  "  General  ur  Quarter 
Sessions — JVext  PracticaUe  Sessions— JSoticc  of 
Ohjection  to  Assessment  Committee  given  "  at  any 
Time' — Assessment  Heduced — Re/jayment  of  Ex- 
cess—  Currency  of  Rate — Poor  Relief  Act,  1743 

17  Geo.  2,  c.  38),  s.  4 — Union  Assessment    Com- 


mittee Act,  1862  (25  &  26  Vict.  c.  103),  ss.  18,  24 
—  Union  Assessment  Committee  Amendment  Act, 
1864  (27  &  28  Vict.  c.  39),  s.  1—Poor  Rate  Act, 
1801  (41  Geo.  3,  c.  23),  s.  8.]— A  poor  rate  was 
made  upon  April  21st,  for  expenses  up  to  March 
31st  in  the  following  year,  payable  by  two  instal- 
ments— in  May  and  November.  Appellants 
gave  notice  to  the  assessment  committee  of  their 
objections  to  assessments  of  their  hereditaments 
in  the  valuation  list.  Their  notice  was  given  in 
October,  after  two  meetings  of  ■  the  assessment 
committee,  in  May  and  August,  and  one  court 
of  quarter  sessions  in  June  had  been  held,  and 
after  the  first  instalment  of  the  rate  was  due  from 
them,  and  had  been  paid.  Their  objection  was 
heard  at  the  third  meeting  of  the  assessment 
committee,  after  the  making  of  the  rate,  in 
November,  and  failing  to  get  relief,  they  appealed 
to  the  next  quarter  sessions  after  November,  on 
January  2nd  of  the  following  year,  notice  of 
appeal  having  been  given  on  December  5th.  On 
the  appeal  the  committee  objected  that  the 
jurisdiction  of  the  court  of  quarter  sessions  was 
ousted,  as  the  company  had  not  appealed  to  the 
next  quarter  sessions  as  required  by  sect.  4  of  the 
Poor  Relief  Act,  1743.  The  recorder  overruled 
the  objection,  heard  the  appeal  on  the  merits, 
and  reduced  the  assessments ;  but,  as  the  company 
had  not  taken  steps  as  they  might  have  done  to 
appeal  against  the  rate  at  an  earlier  date,  refused 
to  order  that  the  excess  paid  by  the  company  in 
respect  of  the  first  instalment  should  be  refunded 
to  them. 

Held — (1)  that  as  the  objection  was  heard 
and  determined,  and  the  appeal  brought  within 
the  period  of  the  current  rate,  although  the 
company  might  have  lodged  their  objection  at 
one  or  two  earlier  meetings  of  the  assessment 
committee,  yet  as  it  had  not  been  proved  that 
they  had  been  guilty  of  unreasonable  delay  the 
jurisdiction  of  quarter  sessions  was  not  ousted, 
and  (2)  that  by  sect.  8  of  the  Poor  Rate  Act, 
1801  (41  Geo.  3,  c.  23),  the  recorder  was  bound 
to  order  repayment  of  the  excess  paid  in  respect 
of  the  first  instalment  of  the  rate. 

R.  V.  Yorkshire  JJ.  ((1858)  E.  B.  &  E.  713— 
Q.B.)  followed. 

Decision  of  Div.  Ct.  ([1905]  1    K.  B.  89  ;  74 
L.  J.  K.  B.  57  ;  69  J.  P.  9  ;  53  W.  R.  349 ;  91 
L.  T.  691  ;  21  T.  L.  R.  67)  affirmed. 
Imperial  and  Grand  Hotels  Co.,  Ld.  v. 

[Christ   Church  Union,   [1905]  2  K.  B. 

239  :  74  L.  J.  K.  B.  768  ;  69  J.   P.  305  ;  53 


W.  R.  627 


92  L.  T.  847  ;  21  T.  L.  R.  545 
L.  G.  R.  895— C. 


37.  Appearance  by  Assessment  Committee  as 
Respondents — Consent  of  Guardians — Notice  of 
Meeting  of  Guardians — Union  Assessment  Com- 
mittee (Amendment)  Act,  1864  (27  &  28  Vict. 
c.  29),  s.  2 — Divided  Parishes  and  J'oor  Law 
(Amendment)  Act,  1882  (45  &  46  Vict.  c.  58), 
s.  12.] — The  notice  to  be  given  to  every  guardian 
before  consent  can  be  given  to  the  appearance 
of  the  assessment  committee  of  the  union  as 
respondents  to  a  rating  appeal,  by  virtue  of 
sect.  2  of  the  Union  Assessment  Committee 
(Amendment)  Act,  1864,  need  not  be  the  fourteen 
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days'  notice  provided  for  by  sect.  12  of  the 
Divided  Parishes  and  Poor  Law  (Amendment) 
Act,  1882.  Such  fourteen  days'  notice  is  only 
required  in  cases  where  under  statutory  enact- 
ments the  consent  in  writing  of  a  majority  of  the 
guardians  of  a  union  is  required. 

Decision  of  Div.  Ct.  (68  J.  P.  82 ;    89  L.  T. 
607)  affirmed. 
Smith  v.   Leigh  Union   Assessment    Com- 

[MITTEE,  [1904]  1  K.  B.  484;    73  L.  J.  K.  B. 

185  ;  68  J.  P.  210  ;  52  W.  K.  340  ;  89  L.  T. 

607  ;  90  L.  T.  240  ;  20  T.  L.  R.  215  ;  2  L.  G.  R. 
288— C.  A. 

38.  Failure  to  ohtain  Relief  from  Assessment 
Committee — Condition  Precedent  to  Right  of 
Appeal — Lapse  of  Twelve  Months  since  failure 
to  ohtain  Relief — Union  Assessment  Committee 
Amendment  Act,  1864  (27  &  28  Vict.  c.  39),  s.  1.] 
— Under  sect.  1  of  the  Union  Assessment  Com- 
mittee Amendment  Act,  1864,  if  a  person  has 
been  before  the  assessment  committee,  and  has 
failed  to  obtain  the  relief  to  which  he  thinks  he 
is  entitled  in  respect  of  the  matter  which  he  is 
making  the  subject  of  an  appeal,  he  need  not  go 
before  the  committee  again  ;  but,  unless  that  be 
the  real  state  of  things,  it  is  a  condition  precedent 
to  his  right  to  appeal  that  he  should  have  gone 
to  the  assessment  committee  and  failed  to  obtain 
from  them  the  relief  he  seeks. 

Req.y.  Great  Western  Ry.  Co.  (  (1869)  L.  R. 
4  Q.  B.  323  ;  38  L.  J.  M.  C.  89  ;  17  W.  R.  670 ; 
20  L.  T.  (N.s.)  481)  followed. 

Ren.  V.  Denbighshire  J  J.  ((1885)  15  Q.  B.  D. 
451 ;  54  L.  J.  M.  C.  142  ;  33  W.  R.  784  ; 
53  L.  T.  388— Div.  Ct.)  distinguished. 

Proceedings  before  the  assessment  committee 
in  respect  of  a  rate  made  in  May,  1900,  were  all 
over.  There  was  a  rate  made  in  October  which 
possibly  might  have  been  appealed  against,  and 
that  rate  was  paid.  In  May,  1901,  another  rate 
was  made,  and  the  appellants  were  minded  to 
raise  the  question  of  their  assessment  again,  but 
they  had  not  given  a  second  notice  to  the 
assessment  conuuittee  that  they  objected  to  the 
valuation. 

Held— that  the  rate  of  May,  1901,  was  not 
the  same  rate  in  respect  of  which  the  appellants 
had  been  before  the  assessment  committee,  as  a 
period  of  twelve  months  had  elapsed,  and  poor 
rates  are  made  from  year  to  year  ;  that  they  had 
a  right  to  appeal  again  if  they  thought  fit ;  but 
they  must  comply  with  the  provisions  of  sect.  1 
of  the  Union  Assessment  Committee  Amendment 
Act,  1864,  as  to  notice. 
Rex    r.    Essex    JJ.,    [1902]   1    K.    B.    180 

[71  L.  J.  K.  B.  148  ;    66  J.  P.  261  ;  50  VV.  R 
188  ;  85  L.  T.  678— Div.  Ct. 

39.  Gross  rdi  mated  Rental— Ket  Rateable  Value 
— L/ddence  hy  Rating  Authority  to  increase  gross 
ralue  in  rate-hook — Admix.sihU'ity  of — Parochial 
Assessment  Act,  1836  (6  &  7  Will.  4,  c.  96),  s.  1.] 
— Where,  upon  an  appeal  to  quarter  sessions 
against  a  poor  rate,  the  ratepayer  accepts  the 
gross  estimated  rental  in  the  rate-book  as  correct. 


but  contends  that  the  net  rateable  value  is  too 
high  by  reason  of  insutticient  deductions  having 
been  allowed,  the  rating  authority  are  not 
entitled,  for  the  purpose  of  showing  that  the 
rateable  value  is  not  too  high,  to  adduce  evidence 
that  in  fact  both  the  gross  and  net  values  are 
understated  in  the  rate-book,  as  in  such  a  case 
they  are  concluded  by  the  amount  of  the  gross 
estimated  rental  as  so  appearing,  and  cannot 
give  any  evidence  the  effect  of  which  would  be 
to  show  that  the  gross  estimated  rental  is  too 
low. 
HORTON&  Son,  Ld.  v.  Walsall  Union,  [1898] 

[2  Q.  B.  237  ;  62  J.  P.  437  ;  67  L.  J.  Q.  B.  804  ; 

78  L.  T.  684  ;  14  T.  L.  R.  391  ;  46  W.  R.  607 
—Div.  Ct. 

40.  JYotice  of  Appeal  to  Parish  Council — Local 
Government  Act.  1894  (56  &  57  Vict.  c.  73),  *\  6 
(1)  (c)  (i).] — In  case  of  an  appeal  against  a  rate 
or  assessment  made  for  the  relief  of  the  poor,  the 
parish  council  should  be  served  with  notice. 
Where  proper  notice  has  not  been  served  on  the 
parish  council,  the  sessions  have  no  jurisdiction 
either  to  hear  or  to  enter  and  respite  such  an 
appeal. 

Reg.  v.  Kent  J  J.,  Ex  parte  London,  Chatham 

[AND  Dover  Ry.  Co.,  (1899)  80  L.  T.  622— 

Div.  Ct. 

41.  Notice  of  Appeal  to  Parish  Council  —  Co7i- 
dition  Precedent  —  Parochial  As.^essment  Act, 
1836  (6  &  7  Will.  4,  c.  96),  s.  d— Local  Govern- 
ment  Act,  1894  (56  &  57  Vict.  c.  73),  s.  6.]— In 
the  case  of  an  appeal  to  special  sessions  against 
a  poor  rate  the  notice  of  appeal,  which  had 
formerly  to  be  given  to  the  overseers,  must  now 
in  a  rural  parish  be  given  to  the  parish  council 
(if  any)  ;  and  is  a  condition  precedent  to  the 
right  to  iae  heard  on  appeal  :  and  (^semhle}  the 
justices  have  no  power  to  adjourn,  in  order  to 
allow  notice  to  be  given. 

REXf.  Tewkesbury  JJ.,  [1903]  1  K.  B.  39  ;  72 

[L.  J.  K.  B.  41  ;  67  J.  P.  54  ;  51  W.  R.  285  ; 

87  L.  T.  583 ;  1  L.  G.  R.  66— Div.  Ct. 

42.  Service  of  Notice  —  Town  Council  —  Poor 
Relief  Act,  \l^^{n  Geo.  2,  c.  38),  s.  i.— Local 
Government  Act,  1894  (56  &  57  Vict.  c.  73), .?.  33.] 
—The  service  of  notice  on  the  town  council  of  a 
municipal  borough  is  not  a  condition  precedent 
to  the  hearing  by  the  quarter  sessions  of  appeals 
from  a  poor  rate. 

Reg.    V.    Kent   JJ.   ((1899)    80   L.    T.    622— 
Div.  Ct.)  not  followed. 
Reg.  r.  De  Grey,  [1900]  1  Q.  B.  521  ;  69  L.  J. 

[Q.  B.  341  ;  64  J.  P.  375  ;  48   W.  R.  348  ;  82 
L.  T.  324  ;  16  T.  L.  R.  182— Div.  Ct. 


(c)  Assessment. 

43.  Board  School  Build ingi^— Mode  of  As.^ess- 
ment — Rent  that  a  Tenant  loould  give.]—A  Lon- 
don School  Board  school  was  inserted  in  the 
supplemental  valuation  list  for  the  parish  at  a 
gross  value  of  £1,074,  and  a  rateable  value  of 
£895.    The  gross  value  was  arrived  at  by  adding 


239 


BATES  AND  RATING, 


240 


Poor  B,a,ies—Co7itimied. 

4  per  cent,  of  the  sum  given  by  the  Board  as  the 
value  of  the  land  on  which  the  school  was  built, 
to  5  per  cent,  of  the  sum  given  by  the  Board  as 
the  capital  value  of  the  buildings.  In  the  case 
stated  by  the  justices  of  London  sitting  in  quarter 
sessions,  it  was  stated  that  if  the  buildings  were 
vacant  a  tenant  or  tenants  could  be  found  to  give 
on  an  annual  letting  a  rent  sufficient  to  support 
the  assessment.  The  case  further  found  that  the 
board  had  borrowed  the  money  for  building  the 
school  and  purchasing  the  land  on  which  it 
stood  from  the  county  council  at  the  rate  of 
£2  13.*.  per  cent.  The  quarter  sessions  upheld 
the  assessment. 

Held— that  the  case  was  unarguable  as   the 
appellants  had  been  stated  out  of  Court  because 
it  was  found  m  the  case  that  if  the  schools  were 
vacant  a  tenant  could  be  found  to  give  a  rent 
suflBcient  to  support  the  assessment. 
School  Board  foe  London  r.  Assessment 
[Committee  op  Wandsworth  and  Clap- 
ham    Unions,    (1900)    16    T.   L.    K.    137— 
Div.  Ct. 

44.  Brealiiontcrand  Landing  Stoge — Princijilp 
of  Valuation.^ — The  proper  principle  of  valuing 
for  assessment  to  the  poor  rate  of  a  breakwater 
and  landing  stage  constructed  by  commissioners 
under  statutory  authoiity,  and  of  value  for  the 
protection  of  shipping  in  a  harbour  from  which 
the  commissioners  received  certain  dues,  is  by 
taking  a  percentage  on  the  value  of  the  break- 
water, &c.,  as  a  structure,  and  not  hy  taking  into 
account  the  dues. 

Cattewater    Harbour    Commissioners   r. 

[Assessment     Committee    of    Plympton 

St.    Mary    Union,    (1899)  63  J.   P.  297— 

Devon  Qr.  Sess. 

46.  Cual  ^fuips — Etulencc — Frojits  at-  Anmial 
Value — Grosn  and  Rateahlc.'] — At  the  hearing  of 
an  appeal  against  a  rate  on  a  colliery,  the 
colliery  company  put  forward  evidence  that  the 
best  and  only  fair  method  of  arriving  at  the  net 
annual  value  was  that  of  ascertaining  the  receipts 
in  the  year,  and  then  deducting  therefrom  the 
proper  deductions  ;  in  fact,  rating  it  like  a  rail- 
way. If  this  was  admissible,  it  worked  out  sub- 
stantially correct.  It  was  contended  that  this 
evidence  was  not  admissible,  but  that  it  should 
be  rated  on  the  annual  rent  obtainable. 

Held — that  the  evidence  was  admissible. 

Held,  further,  that  where  in  a  rate  the  gi-oss 
and  rateable  value  are  entered  at  the  same 
figure,  the  gross  is  to  be  treated  as  an  ascertained 
figure,  and  such  deductions  as  can  be  properly 
made  may  be  made  therefrom. 
Denaby  and  Cadeby  Colliery  Co.  r.  Don- 

[caster  Union,  (1898)  62  J.  P.  313  ;  78  L.  T. 
388  ;  14  T.  L.  E.  347— Div.  Ct. 

46.  Cual  3line — Permanent  Roads  and  Air- 
ways—Expenses of  Keejnng  in  Repair—'''  Re- 
pairs"—Parochial  Assessment  Act,  1836  (6  &  7 
Will.  4,  c.  96),  s.  1.]— The  annual  expenses  of 
keeping  in  rcjiair  the  [tcrmanent   main    roads, 


airways,  working  places  and  temporary  roads  in 
a  coal  mine,  when  such  expenses  are  necessary 
for  the  working  of  the  mine  and  maintaining  it 
in  a  state  to  command  the  rent,  are  "  repairs  " 
within  the  meaning  of  sect.  1  of  the  Parochial 
Assessment  Act,  1836,  and  are  not  working 
expenses  of  the  mine,  and  must  be  deducted 
under  that  section  in  arriving  at  the  rateable 
value  ;  and  consequently  where  the  mine 
extends  underground  into  a  parish,  and  the 
parts  of  the  mine  within  that  parish  consist  of 
these  permanent  main  roads,  airways,  &c.,  the 
shafts  or  pits  being  outside  that  parish,  the 
rating  authority,  in  rating  the  part  of  the  mines 
within  that  parish,  must  deduct  from  the  gross 
estimated  rental  the  cost  of  these  repairs  before 
arriving  at  the  rateable  value. 
John  Brown  &  Co.,  Ld.  r.  Assessment 
[Committee  of  Eotherham  Union,  (1900) 
64  J.  P.  580  ;  83  L.  T.  193— Div.  Ct. 

47.  Dediietion  of  Rent-charge  inqjosed  for  Sea 
Defence  Purposes — Parochial  Assessments  Act, 
1836  (6  &  7  Will.  4,  c.  96),  s.  1.]— In  accord- 
ance with  the  requirements  of  a  private  Act,  the 
owners  of  a  portion  of  the  lands  situate  in  a 
certain  level,  who  at  the  date  of  the  passing  of 
the  Act  were  liable  to  maintain  and  repair  a 
sea-wall  for  the  protection  of  their  lands  from 
the  inroads  of  the  sea,  commuted  their  liability 
in  consideration  of  an  annual  rent-charge  charged 
on  the  lands  to  which  the  liability  attached  and 
payable  to  the  Commissioners  of  Sewers.  The 
sea-wall  also  protected  other  lands  in  the  level 
which  were  subject  to  no  such  liability  or  rent- 
charge.  The  tenant  of  a  farm  which  formed 
part  of  the  lands  subject  to  the  rent-charge 
claimed  that,  in  arriving  at  the  rateable  value 
of  the  farm,  an  apportioned  part  of  the  rent- 
charge,  having  regard  to  the  extent  and  annual 
value  of  the  other  lauds  subject  thereto,  ought 
to  be  deducted  as  an  exjjense  necessary  to  main- 
tain the  farm  in  a  state  to  command  the  rent 
thereof. 

Held  (Vaughan  Williams,  L.J.  dissenting) — 
that  such  apportioned  part  of  the  rent-charge 
ought  not  to  be  so  deducted. 

Qxiccve — whether  some  deduction,  less  than 
the  entire  apportionment,  might  be  allowed. 

R.  V.  Vange  ((1842)  3  Q.  B.  242)  followed. 

Decision  of  Div.  Ct.  ([1906]  2  K.  B.   147  ;  75 
L.  J.  K.  B.  586  ;  70  J.    P.  337  ;  95  L.  T.  114  ; 
4  L.  G.  E.  773)  affirmed. 
Newport  Union  v.  Stead  ;  Newport  Union 

[r.  Green,  [1907]  2  K.  B.  460  ;  76  L.J.  K.  B. 

753  ;  71  J.  P.  263  ;  97  L.  T.  413  ;  5  L.  G.  E. 
892— C.  A. 

48.  Boclt  Company — Warehoitses  in  different 
Union — Porks  in  different  Parishes  in  same 
Union  —  JIachincrg  —  Cra/ies —  Deductions.'] — 
The  London  and  India  Docks,  the  appellants, 
had  certain  warehouses  situate  outside  the 
respondent  union  in  connection  with  and  for 
the  purposes  of  their  undertaking.  These  ware- 
houses were  separately  assessed  in  the  union  in 
which  they  were  situate. 

Held — that  the  net  receipts  from  such  ware- 
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houses  should  be  deducted  from  the  net  receipts 
derived  by  the  appellants  from  their  whole 
undertaking  inclusive  of  such  warehouses  in 
order  to  ascertain  the  rateable  value  of  the 
premises  of  the  appellants  situate  in  the 
respondent  union. 

The  appellants  also  used  cranes  worked  by 
hydraulic  power  communicated  to  them  by 
means  of  mains  laid  under  the  surface  of  the 
quays  in  and  through  the  ajipellants'  lands. 
The  cranes  could  be  made  to  travel  along  the 
rails  upon  which  they  rested  either  by  means  of 
hand  gearing  attached  to  them  or'  hydraulic 
capstans  and  levers.  When  in  use,  tuch  cranes 
were  firmly  and  securely  attached,  by  means  of 
a  flexible  tube  capable  of  resisting  a  pressure  of 
700  lbs.  to  the  square  inch,  to  the  hydraulic 
main  by  the  side  of  the  rails.  The  cranes  could 
be  moved  from  one  quay  to  another,  but  in 
order  to  do  so  new  lines  of  railway  would  have 
to  be  laid  down,  or  they  could  be  transported  by 
floating  derricks. 

Held — that  the  cranes  were  to  be  included 
as  enhancing  the  rateable  value,  and  should  be 
treated  as  landlord's  fixiures. 

The  system  of  the  appellants'  docks  was 
situated  in  different  parishes  in  the  same 
union. 

Held — that  the  rateable  value  ought  to  be 
ascertained  on  the  parochial  principle  laid  down 
in  Srulcoates  I'niim  v.  Hvll  Dock  Co.  ([1895] 
A.  C.  136;  64  L.  J.  M.  C.  49;  59  J.  P. 
612;  43W.  E.  623;  71  L.  T.  642:  11  R.  74— 
H.  L.  (E.)). 

The  appellants  were  an  amalgamation,  under 
an  Act  of  Parliament,  of  two  dock  companies. 

Held — that  the  expenses  of  the  one  company, 
such  as  supeiannuation  allowances  made  pay- 
able owing  to  the  amalgamation,  ought  not  to 
be  deducted  from  the  receipts  in  order  to  arrive 
at  the  net  revenue  of  the  undertaking. 
London  and  India  Docks  v.  Poplar  Union, 
[(1901)  64  J.  P.  820  ;    83  L.  T.  371— Div.  Ct. 

49.  Docks — Occupation  iy  Harbour  Trustees — 
llarhovsr  Dues — Whether  connected  uith  Occu- 
jyatton  of  Land- — Sicansea  Harhour  Acts,  1854 
(17  &  18  Vict.  c.  cxxvi.),  ss.  58,  60,  125,  126. 
127  ;  1874  (37  &  38  Vict.  c.  civ.),  aiid  1896 
(.59  &  GO  Vict.  c.  cxli.),  .w.  4,  17.]— Before  1791 
the  river  Tawe  came  down  to  (Swansea  Bay  by 
a  channel  which  included  the  water  area  of  the 
jjresent  North  Dock  Basin,  the  Town  Float  or 
North  Dock,  and  the  Half  Tide  Basin.  In  1791 
the  predecessors  of  the  respondents  (the 
Swansea  Harbour  Trustees)  were  empowered  to 
deepen  the  bar  by  cutting  a  channel  through  it, 
to  make  stop-gates  across  the  river  Tawe,  ai  d  to 
convert  it  into  a  floating  harbour.  In  183G 
further  powers  were  given  to  make  a  navigable 
cut,  to  construct  locks  and  weiis  near  the  mouth  | 
of  the  cut.  and  to  make  other  ancillary  works.  | 
By  the  Swansea  Plarbour  Act,  1854,  the  respon- 
dent body  was  incorporated.  By  that  Act 
certain  powers  of  charging  harbour  dues  and 
tonnage  rates  on  vessels  and  rates  on  goods  were  i 


conferred,  and  it  was  recited  therein  that  the 
predecessors  of  the  respondents  had  constructed 
piers  at  the  entrance  to  the  harbour,  and  had 
converted  the  bed  of  the  river  Tawe  into  a 
floating  dock,  called  the  Town  Float,  with  two 
iron  swing  bridges  over  the  same,  and  had  made 
a  navigable  cut  and  deepened  and  improved  the 
bed  of  the  river,  and  made  other  works  in  the 
port  or  harbour  and  communicating  therewith. 
Atlditional  works  were  authorised  by  the  Act. 
Befoie  1857  a  company  called  the  Swansea 
Dock  Co.  had,  under  statutory  powers,  con- 
structed a  dock  known  as  the  South  Dock, 
and  in  1857  that  dock  was  transferred  to  the 
respondents,  and  is  now  their  property.  In  1874 
power  was  obtained  to  construct  another  dock 
and  to  improve  the  entrance  channel,  and  in 
1896  the  respondents  were  authorised  to,  and  did 
subsequently,  construct  a  new  entrance  to  the 
Half  Tide  ISasin  at  the  south  end  of  the  Town 
Float,  and  they  were  authorised  to  levy  certain 
additional  rates  upon  vessels  using  the  Town 
Float  after  the  consti  uction  of  the  new  entrance. 
The  bed  of  the  river  was,  subject  to  the  pro- 
visions and  operations  of  the  various  Acts, 
owned  by  the  Duke  of  Beaufort.  It  was 
admitted  by  the  respondents  that  they  were 
in  occupation  of  certain  docks  and  entrances, 
but  they  contended  that  there  was  no  rateable 
occupation  of  the  water-covered  area  of  the 
Town  Float  and  the  basins  connected  therewith. 

It  was  held  by  the  King's  Bench  Division, 
that  apart  from  the  question  of  legal  ownership 
of  the  bed  of  the  river,  the  respondents  had  a 
de  facto  occupation  of  the  Town  Float  and  the 
basins  connected  therewith  during  the  whole  of 
the  rateable  year,  and  were  accordingly  rateable 
in  respect  of  such  occupation.  That  decision 
was  not  appealed  against. 

Held — that  the  respondents  were  not  the 
owners  of  the  soil  of  the  harbour  as  a  whole, 
but  only  of  certain  portions  thereof,  and  that 
certain  harbour  dues  mentioned  in  the  case  were 
not  paid  to  them  in  respect  of  and  directly  con- 
nected with  the  rateable  hereditaments  in  their 
occupation,  and  that  where  a  toll  or  rate  is  taken 
without  any  distinction  as  to  the  occupation  of 
the  land  used  for  the  carriage  of  goods,  the  toll 
or  rate  must  be  treated  as  a  toll  or  rate  in  gross 
wholly  unconnected  with  the  occupation  of  the 
land,  f.nd  the  occupation  of  the  land  by  the 
person  entitled  to  levy  the  toll  or  rate  must  be 
treated  as  a  mere  accident. 

Held,  therefore,  that  as  the  harbour  dues 
were  in  the  nature  of  tolls  in  gross,  although 
the  occupation  by  the  respondents  of  dock  aiul 
wharves  largely  increased  the  number  of  ships 
entering  the  harbour,  and  therefore  the  harbour 
dues,  yet  such  occupation  of  the  rateable  here- 
ditaments not  being  necessary  to  the  right  to 
demand  such  dues,  the  harbour  tlucs  coukl  not 
be  taken  into  consideration  in  assessing  the 
rateable  value  of  the  land  occupied  by  the 
respondents. 

Decision  of  C.  A.  (70  J.  P.  305  ;  94  L.  T.  627  ; 
22  T.  L.  R.  433  ;  4  L.  G.  R.  882)  afiirmed. 
Swansea  Union  Assessment  CoMiMittee  r. 

[Swansea  Harbour  Trustees,  (1907)   71 
J.  P.  497  ;  5  L.  0.  R.  1240—11.  L.  (E.). 
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60.  Gravel  Pit — PaHially  Exhavsted—Mode 
of  Assessment.'] — A  company  took  from  the  owner 
of  a  tract  of  land  with  gravel  in  it  some  three 
acres,  with  the  right  to  win  the  gravel  therefrom, 
which  they  worked  at  the  rate  of  two  acres  per 
annum.  At  the  date  of  the  rate  two-and-a-half 
acres  had  been  extracted,  and  the  land  was  used 
for  storage  purposes  only.  The  gravel  in  the 
remaining  acre  was  in  process  of  being  extracted 
when  the  rate  was  made. 

Held  —that  what  the  special  sessions  had  to 
ascertain  was,  what  would  be  given  for  the  land 
with  the  right  to  exhaust  the  gravel  fuund  there 
by  an  hypothetical  tenant  from  year  to  year, 
and  that  the  test  was  not  what  the  value  was  in 
the  preceding  year,  but  what  a  tenant  would  give 
in  the  coming  year. 

liex  V.  Bedworth  ((1807)  8  East,  387  ;  9  K.  E. 
476)  followed. 

The  rule  laid  down  by  Lord  Esher,  M.R.,  in 
Hoyle  V.  Oldliam  Unwn  ([1894]  2  Q.  B.  372,  at 
p.  378  ;  63  L.  J.  M.  C.  178  ;  58  J.  P.  669  ;  70 
L.  T.  741)  applied. 

Judgment  of  Bucknill,  J.  ((1900)  64  J.  P.  390  ; 
48  W.  R.  376  ;  82  L.  T.  123 ;  16  T.  L.  R.  199— 
Div.  Ct.)  upheld. 
Farnham  Flint,  Gravel,  and  Sand  Co.  v. 

[Farnham  Union,  [1901]  1  Q.  B.  272;  70 

L.  J.  Q.  B.  130  ;  65  J.  P.  102  ;  83  L.  T.  660  ," 
17  T.  L.  R.  150— C.  A. 
; 

'frndf — Stnivinral  audi 

I   Jl, 
■uiiistani 
Mai  Assessment  Act,  1836  (6  &  7  WiP  /.  4 
l.]_By  sect.  1  of  the  Parochial  Assess 


51.  La\rage—'l\ 
Land    Value— Partimhir    (>, 
t'lon  and  Amplitude  of  Tnide—Aet i 
and    Expenditure — Surrounding    Ci 
—Pur>    ~      '    ' 
c.  96) 


r^pds 
lies 


p-p  to      -v/ the 
iL  t.    *net  annual 


ment  Act,  1836,  the  overseer 
poor  rate  "upon  an  est-nua. 
value  of  the  several  hiereditaments  rated  there- 
unto ;  that  is  to  s-ay,  of  the  rent  at  which  the 
same  might  reas  ^nably  be  expected  to  let  from 
year  to  year  f  r.  i&  of  all  usual  tenant's  rates  and 
taxes  and  ti*-Hie  commutation  rent-charge,  if  any, 
and  deduct-ing  therefrom  the  probable  average 
annual  c-jst  of  the  repairs,  insurance,  and  other 
expens'cis',  if  any,  necessary  to  maintain  them  in 
a  stp*:3  to  command  such  rent." 

'  .:d— that  by  sect.  1  (1)  the  overseers  had  to 
^  '.  i  a  simple  question  of  fact ;  (2)  the  tenant's 
iviffae  is  excluded  from  valuation  by  the  terms 

of  the  statute  ;  (3)  elaborate  calculations  of  how 

much   the   building    cost    to    erect,   and   when 

erected   what  would  be   the   value    of    it,  are 

unnecessary  ;    (4)  all  the  circumstances  of   the 

particular   occupation,   including    the    business  \  Profits — Parochial 


values  given  by  the  appellants  a,  md  respon- 
dents respectively.  He  took  into  ,p  consideration 
all  the  evidence  as  to  the  actuaj^i  receipts  and 
expenditure  of  the  occupiers  wbvo  carried  on  the 
business — the  nature  of  the  business  and  the 
chances  of  its  permanence,  ti,ae  structural  value 
of  the  buildings,  the  value  ■  of  the  land,  and  all 
the  surrounding  circumst  ,ances.  He  accepted 
those  values  as  the  nea^^icst  to  the  true  gross 
values  he  could  arrive^  at,  and  proceeded  to 
determine  the  amoun^c  of  the  deductions  to  be 
made  therefrom  in  ,  order  to  arrive  at  the  net 
annual  values  by  ji  .  consideration  of  the  evidence 
before  him. 

Held — that  +\ne  recorder  was  not  wrong  as 
he  had  not  in(-'5luded  anything  which  he  ought 
to  have  excluf'Ued,  nor  excluded  anything  which 
he  ought  U,j  have  included  ;  and  that  it  was 
immaterial^;  what  became  of  the  amount  which 
was  the  r(  isult  of  carrying  on  the  business  on  the 
hereditai  ments  after  paying  the  expenses  and 
outgoin  gs,  e.g..,  whether  it  was  applied  for  public 
uses,  C/f  the  payment  of  debts  or  other  charges, 
or  w);iiether  it  went  into  the  pockets  of  the 
occu  piers. 

"rhe  decision  of  C.  A.  ([1900]  1  Q.  B.  143  ;  69 
I/.  J.  Q.  B.  260  :  64  J.  P.  36  ;  48  W.  R.  259  ;  81 
:li.  T.  798  ;  16  T.  L.  R.  78)  affirmed. 

Mersey  Docks  and  Harbour  Board  r.  Bir- 

[kenhead  Assessment  Committee,  [1901] 

A.  C.  175  ;  70  L.  J.  K.  B.  584  ;  65  J.  P.  579  ; 

49  W.  R.  610  ;  84  L.  T.  542  ;  17  T.  L.  R.  445  — 

H.  L.  (E.). 

52.  Licensed  Premi.^es  —  Covenant  to  sell 
Owncr\s-  Beer — Adnrissilility — Puroch  ial  Assess- 
ment Act,  1836  (6  &  7  Will  4,  c.  96),  s.  1.]— In 
assessing  the  rateable  value  of  a  public-house, 
the  fact  that  a  brewer  competing  with  other 
brewers  would  probably  give  a  higher  rent  than 
woirld  another  tenant  should  be  taken  into  con- 
sideration, but  not  the  fact  that  the  house  is  worth 
more  to  a  brewer  because  he  can  make  more 
profits  in  his  business  by  subletting  the  house, 
subject  to  a  covenant  to  sell  no  beer  but  his. 

Per  Channell,  J.  :  The  higher  rent  to  be  con- 
sidered is  the  higher  rent  which  the  brewer  would 
give  as  tenant  from  year  to  year  simply,  not  as 
tenant  fi'om  year  to  year  intending  himself  to 
occupy  the  premises. 
White    v.    Bradford-on-Avon   Assessment 

[Committee,  [1898]  2  Q.  B.  630  ;  62  J.  P.  533  ; 

67  L.  J.  Q.  B.  643 ;  78  L.  T.  758  ;  14  T.  L.  R. 
447  ;  46  W.  R.  603— Div.  Ct. 

53.  Licensed  Premises — Ecidence  of  Trade  and 


Assessment  Act,  1836 


&;  7 


that  has  been  done  on  the  premises,  are  to  be 
looked  at,  and  all  the  circumstances  aflEecting 
either  the  restriction  or  the  amplitude  of  the 
trade  are  all  legitimate  subjects  of  inquiry  ; 
(5)  the  only  question  of  law  is  whether  the 
particular  tribunal  has  followed  the  line 
indicated. 

The  recorder  of  Birkenhead  did  not  assess  the 
rate  upon  the  profits  of  the  tenant,  but  used 
them  together  with  other  evidence  to  test  the 


Will.  4,  c.  96),  s.  1.] — When  assessing  licensed 
premises  for  the  poor  rate,  the  existence  of  the 
licence  and  the  amount  of  business  done  thereon 
is  proper  matter  of  inquiry  and  consideration. 
Evidence  of  the  actual  profits  made  by  the 
occupier  is  also  admissible,  but  is  to  be  avoided 
where  possible. 

Bodds  V.  South  Shields  Union  ([1895]  2  Q.  B, 
133  ;  64  L.  J.  Q.  B.  508  ;  59  J.  P.  462  ;  43  W.  R. 
532 — C.  A.)  commented  on. 
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Decision  of  C.  A.  ([1899]  1  Q.  B.  667  ;  68  L.  J. 

Q.  B.  455  ;  15  T.  L.  R.  208)  affirmed. 

Cartwetght   v.  Sculcoates   Union,    [1900] 

[A.  0. 150  ;  G9  L.  J.  Q.  B.  103  ;  64  J.  T.  229  ;  48 

W.  R.  394  ;  82  L.  T.  157 ;  16  T.  L.  R.  238— 

H.  L.  (E.). 

54.  Licenced  Premises — Drdurfion  of  Expense  a 
necessary  to  Maintain  Premises  in  State  to  Com- 
mand Rent — Compensiition  Charge — Parochial 
Assessments  Act,  1836  (6  &  7  Will.  4,  c.  96),  s.  1  — 
Licensing  Act,  1904  (4  Edw.  7,c.  23),  s.  3.]— The 
probable  average  annual  amount  of  a  charge 
imposed  by  quarter  sessions  in  respect  of  an  exist- 
ing renewed  on-licence  under  the  Licensing  Act, 
1904,  as  a  contribution  to  the  compensation 
fund,  does  not  come  within  sect.  1  of  the  Paro- 
chial Assessments  Act,  1836,  as  part  of  the 
probable  average  annual  cost  of  the  repairs, 
insurance,  and  other  expenses  necessary  to  main- 
tain the  hereditaments  in  a  state  to  command 
the  rent  at  which  they  might  reasonably  be 
expected  to  let  from  year  to  year,  and,  therefore, 
is  not  to  be  deducted  in  estimating'  the  rateable 
value  of  the  licensed  premises  for  the  purposes  of 
the  poor  rate. 

Waddle  r.  Sunderland  Union  Assessment 

[Committee,   [1906]    2  K.  B.  899;  76  L.J. 

K.  B.  16  ;  71  J.  P.  1  ;  95  L.  T.  784  ;  23  T..L.  R. 

7  ;  4  L.  G.  R.  1155— Div.  Ct. 

Affirmed  [1908]  1  K.  B.  642  ;    24  T.  L.  R.  259  ; 

72  J.  P.  99— C.  A. 


55.  JJac/iineri/  placed  on  Premises  hut  not 
attached  thereto — Permanency  of  Machinery — 
Suitahility  of  Premises  for  Machinery  — 
Machinery  enhancing  Value  of  Premises.] — In 
estimating  the  rateable  value  of  premises  used  as 
a  factory,  machinery  placed  on  the  premises 
for  the  purpose  of  making  the  premises  fit  for 
the  particular  trade  or  manufactiu-e  carried  on 
there,  and  intended  to  remain  there  permanently, 
and  the  suitability  of  the  premises  for  the 
machinery,  ought  to  be  taken  into  account  as 
enhancing  the  value  of  the  premises,  though  such 
machinery  is  not  attached  to  the  premises  ;  but 
the  machinery  must  not  be  separately  valued, 
and  a  percentage  thereon  added  to  the  rateable 
value  of  the  buildings. 

Crockett    and     Jones     v.     Northampton 

[Union  Assessment  Committee,  (1902)  18 

T.  L.  R.  451  ;  72  L.  J.  K.  B.  320— Div.  Ct. 

56.  Machinery  —  Enhancement  of  Rateahle 
Value  of  Premises.'] — The  api)ellant  was  the 
tenant  from  year  to  year  upon  terms  contained 
in  an  expired  agreement  of  tenancy  of  some 
engineering  works  \\\io\\  which  there  were  a 
number  of  machines  foi-niiug  no  part  of  the  free- 
hold, but  making  the  premises  fit  as  premises  for 
the  particular  purpose  f(n-  which  they  were  used. 

Held — that  the  presence  of  the  tenant's 
machinery  on  the  premises,  whether  aflixed  to 
the  freehold  or  not,  might  be  taken  into  considera- 
tion as  enhancing  the  rateable  vaUie  of  the 
premises. 


Tyne  Boiler  Worhs  v.  Longhcnton  ((1886)  18 
Q.  B.  D.  81  ;  56  L.  J.  M.  C.  8  ;  51  J.  P.  420  ;  35 
W.  R.  110;  .55  L.  T.  825— C.  A.)  followed  and 
applied. 

Decision  of  C.  A.  (66  J.  P.  345  ;  93  L.  T.  383  ; 
21  T.  L.  R.  618  ;  3  L.  G.  R.  884)  affirmed. 
KiRBY  V.  HUNSLET  UNION,  ri906]  A.  C.  43  ;  75 

[L.  J.  K.  B.  129  ;  70  J.  P.  50  ;  94  L.  T.  36  ; 
22  T.  L.  R.  167  ;  4  L.  G.  R.  144— H.  L. 

57.  Raibcay — Directly  or  Indirectly  Pro- 
ductive Part — Signal-hox.] — For  the  purposes  of 
parochial  rating  a  signal-box,  which  forms  part 
of  a  railway,  is  not  to  be  treated  as  part  of  the 
running  line,  the  directly  productive  portion  of 
the  railway  which  is  assessed  upon  its  net  earn- 
ings, but  it  is  to  be  treated  as  {lart  of  the  in- 
directly productive  portion,  and  to  be,  therefore, 
separately  assessed  upon  its  structural  cost. 
Midland   Railway  r.  Pontefract    Assess- 

[ment  Committee,  [1901]  2  K.  B.  189  ;  70 

L.  J.  K.  B.  691  :  65  J.  P.  455  ;  84  L.  T.  536  ; 

17  T.  L.  R.  439— Div.  Ct. 

58.  Railway  —  Duplicated  Lines —  Whether 
Directly  Productire  or  Indirectly  Productive.  ] — 
A  number  of  lines  of  rails  were  used  for  the  pur- 
pose of  traffic  between  collieries  and  the  sea.  The 
output  of  the  collieries  was  regular,  but  the  load- 
ing of  coal  into  ships  was  irregular,  and  the  pur- 
pose for  which  the  lines  in  question  were  used 
was  the  relief  of  the  main  running  lines  by  pro- 
viding lines  on  I  which  coal  waggons  going  down 
to,  or  coming  back  from,  the  sea  could  pass  one 
another  so  as  to  proceed  in  the  order  in  which 
they  were  required,  and  lines  on  which  coal 
waggons  could,  if  necessary,  wait  until  a  ship  was 
ready  to  receive  them.  Eighty-five  per  cent,  of 
the  railway  company's  total  gross  receipts  in  the 
parish  was  earned  by  waggons  which  traversed 
one  or  more  of  the  lines  in  question. 

The  arbitrator  found  as  a  fact  that  the  lines 
in  question  were  directly  productive  of  profit, 
and  held  that  they  must  be  assessed  with  refer- 
ence to  the  profits  made  thereon  within  the 
parish,  subject  to  a  deduction  for  .the  part  of 
the  system  (wherever  situated)  which  was  only 
indirectly  productive  of  profit. 

Held — that  the  question  as  to  what  was  the 
primary  use  of  the  lines  was  one  of  fact  for  the 
arbitrator,  and  that  his  decision  upon  the  facts 
as  found  by  him  was  right. 

Decision  of  Bigham,  J.  (70  J.  P.  534  ;  95  L.  T. 
455  ;  4  L,  G.  R.  932)  affirmed. 

In  re  Taff  Vale  Ry.  Co.  v.  Cardiff  Union 

[Assessment    Committee,  (1907)  71  J.  P. 

529— C.  A. 

59.  Railway  —  Lines  at  Station  —  Station 
Aj'purtenances — Running  Lines  or  Sidings.]  — 
III  addition  to  the  four  main  lines  [)assing 
through  a  railway  station,  certain  other  lines 
were  made  at  the  station  and  used,  some  for  the 
purposes  of  through  traffic  when  the  main  lines 
were  occupied,  or  likely  to  be  occupied,  and 
others  for  the  purposes  of  carrying  goods  into 
the   railway  company's  warehouse  and   into  a 
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private  coal  yard  adjoining  the  station,  and  for 
the  making  up  and  departure  of  local  passenger 
trains.  These  lines  were  also  used  for  the 
standing  of  empty  trains  without  engines. 

Upon  a  case  stated  by  a  court  of  quarter  ses- 
sions for  the  oi)inion'of  the  High  Court,  the 
question  being  whether  these  lines  were  to  be 
lated  as  running  lines  or  sidings  : — 

Held— that  the  primary  and  principal  pur- 
pose for  which  the  lines  in  question  were  made 
and  used  was  the  carrying  of  passenger  and 
snods  traffic,  and  that  they  were  running  lines 
and  should  be  rated  accordingly. 

Judgment   of     the    Queen's    Bench    Division 
(reported  GG  L.    J.   Q.    B.  781  ;   77   L.  T.    2U) 
affirmed. 
Stockport    Union   r.  London    and   North 

rWESTERNKY.  Co.,  (1898)  62  J.  P.  244;  67 
L.  J.  Q.  B.  335  ;  78  L.  T.  180— C.  A. 

60.  Eailway  —  Lines  into  (foods  Station  — 
"Directly  Productive"— Earnings  in  Parifih— 
Cent  ml  'Poi  nt-^Liiirx  nxed  ax  Waiting  Station — 
I)t'I/n/  caused  Inj  Itrasonit  outxide  Parish— "  I?i- 
dii-rrthi  I'rii(liic/in'.'"] — Where  there  are  several 
lines  of  rails,  used  primarily  for  the  purpose  of 
carrying  traffic  into  and  from  a  warehouse  or 
goods  yard,  they  are  all  to  be  regarded  for  the 
purposes  of  assessment  to  poor  rate  as  directly 
productive,  and  therefore  must  be  assessed  by 
allotting  to  the  parish  a  proportionate  part  of  the 
earnings  of  the  whole  railway  undertaking.  The 
case  of  Stochjwrt  Union  v.  London  and  Korth 
Wedern  liy.  Co.  ((1898)  67  L.  J.  Q.  B.  33.5  :  62 
J.  P.  244  ;  78  L.  T.  180— C.  A.)  is  not  a  decision 
that  only  one  of  such  lines  is  to  be  so  regarded. 

Where  there  are  several  places  in  a  parish  to 
which  goods  go,  a  central  or  average  point  may 
be  taken  for  the  purpose  of  arriving  at  the  pro- 
portionate part  of  the  earnings  of  the  whole 
undertaking  attributable  to  that  parish. 

Duplicated  or  multiplied  lines  are  only  to  be 
treated  as  directly  productive  so  far  as  they  are 
required  for  meeting  difficulties  which  arise  in 
the  parish  in  which  such  lines  are  situated. 
When  such  lines  are  used  as  a  waiting  and 
sorting  station  for  traffic  which  is  delayed,  owing 
to  difficulties  arising  outside  the  parish,  they  are 
to  be  treated  as  indirectly  productive,  and  must 
be  separately  assessed. 

Stoclqwrt  Union  v.  London  and  North  Western 
111/.  Co.,  supra,  and  Great  Eastern  Rg.  Co.  v. 
Fletton  Oxerscers  ((1882)  Boyle  and  Humphreys- 
Davies  on  Rating,  2nd  ed.  appendix),  distin- 
guished. 

In  re  Great  Northern  Ry.  Co.  r.  Edmonton 

[Union  and  Others,  (190.5)  69  J.  P.  179, 

316  ;  93  L.  T.  479  ;  21  T.  L.  R.  638  ;  3  L.  G.  R. 

1359— Channell,  J. 

61.  Rdihrag — Line  Connecting  Two  Railway 
S>/.<<triiis — Knhanccment  of  Alain  Line  Traffic — 
Jia.\'iii  (if  Valuation  —  Parochial  Princijjle  — 
Interest  on  Cost  of  Construction.'] — A  short  rail- 
way line  connecting  the  Great  Central  Railway 
system  with  the  Great  Western  Railway  system 
was  recently  constructed  by  the  Great  Central 


Railway  Company,  in  accordance  with  an 
arrangement  with  the  Great  Western  Railway 
Company,  for  the  more  convenient  interchange 
of  traffic,  with  money  advanced  to  them  for  the 
purpose  by  the  Great  Western  Railway  Company 
at  3i  per  cent,  interest.  The  traffic  on  the  link 
line  wholly  consisted  of  through  traffic  from  the 
Great  Central  Railway  ^to  the  Great  Western 
Railway,  and  rice  versa,  and  the  value  of  the 
line  depended  on  the  existence  of  the  arrange- 
ment between  the  two  companies. 

Held— that  in  the  circumstances  the  rating 
authority  in  ascertaining  the  rateable  value  of 
the  line  passing  through  any  particular  parish 
were  not  bound  to  adojit  as  the  sole  basis  of 
valuation  the  actual  net  earnings  within  the 
parish  calculated  on  the  mileage  proportion  of 
receipts,  but  were  entitled  to  take  into  account 
as  an  element  of  calculation  the  interest  on  the 
cost  of  the  construction  of  the  line. 

South  Eastern  Ry.  Co.  v.  Dorking  ((1854)  3  E. 
&  B.  491)  applied. 

Decision  of  Div.  Ct.  ([1906]  1  K.   B.   597  ;  75 
L.  J.  K.  B.  165  ;  70  J.  P.  38  -,'54  W.  R.  470  :  94 
L.    T.  310  ;  22  T.  L.  R.   148  ;    4   L.  G.  R.    84) 
reversed. 
Great  Central  Ry.  Co.  v.  Banbury  Union, 

[[1907]  1  K.  B.  717;    76  L.  J.  K.  B.  577  ;    71 

J.  P.  157  ;  96  L.  T.  243  ;  23  T.  L.   R.  283  ;  5 
L.  G.  R.  328— C.  A. 

62.  Raihcag—Liur  Leased  to  Serrral  Com- 
panies— Ba.fis  of  As^rsxiiiciit  —  I'arnrliial  Prin- 
cij)le  — Competitive  I  al/w—  ( \nit rilmtive  Value.] 
—The  appellants  weie  the  lessees  uf  a  railway 
passing  under  the  Thames  and  connecting  the 
systems  of  several  railway  companies.  The 
rental  amounted  to  £30,000  per  annum  under 
the  terms  of  a  private  Act  of  Parliament,  and  the 
working  of  the  railway  had  always  resulted  in  a 
loss  to  the  lessee  companies.  In  assessing  the 
rateable  value  quarter  sessions  disregarded  the 
amount  of  the  rent,  but  took  into  consideration 
the  value  of  the  line  to  a  hypothetical  tenant  in 
view  of  its  position,  connections  and  the  accom- 
modation thereby  aftorded. 

Held — that  quarter  sessions,  in  assessing  the 
rateable  value,  acted  on  the  right  principle. 
East  London  Railway  Joint  Committee  r. 

[Greenwich  Union,  (1907)  71  J.  P.  460  ;  97 
L.  T.  404  ;  5  L.  G.  R.  922— Div.  Ct. 

63.  Railway  —  Parochial  Principle  —  Con- 
trihutive  Value  to  Rest  of  Railway  System  — 
Prime  Cost — Evidence  as  to — Remoteness.] — A 
line  from  Bletchley  to  Bedford  was  constructed 
by  the  London  and  Birmingham  Railway 
Company  under  an  Act  of  Parliament,  and  an 
independent  company  (the  Bedford  Railway 
Company)  was  formed  by  the  same  Act,  with  a 
capital  of  £125,000,  which  was  the  estimated 
cost  of  making  the  said  line,  and  it  was  provided 
that  from  and  after  the  completion  of  the  line 
the  London  and  Birmingham  Railway  Company 
should  pay  to  the  Bedford  Railway  Company  a 
rent  equal  in  amount  to  four  per  cent,  on  the 
£125,000.     This  sum  having  been  expended,  and 
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tlie  line  being  inconiijlete,  the  London  and 
Birmingham  Railway  Company  spent  a  further 
sum  of  £240,000  on  finishing  its  construction. 
The  London  and  Birmingham  Railway  Company 
and  the  Bedford  Railway  Company  were  subse- 
quently, with  other  companies,  amalgamated 
into  one  company  under  the  name  of  the  London 
and  North  Western  Railway  Company.  Various 
competing  lines  were  subsequently  built  by  other 
railway  companies,  and  it  was  admitted  that 
none  of  those  railway  companies  would  have 
given  more  for  the  line  than  the  appellants. 

Held — that,  for  the  purpose  of  rating  the  line 
from  Bletchley  to  Bedford,  the  rateable  value  of 
that  portion  of  the  line  within  the  resfjondents' 
union  ought  to  be  ascertained  by  taking  the 
receipts  and  expenses  within  the  union  and 
makiiig  the  usual  allowances,  and  that  the 
original  cost  of  the  line  and  the  benefits  it  might 
contribute  to  other  parts  of  the  appellants' 
system  ought  not  to  be  taken  into  account. 

Decision  of  Div.  Ct.    (70   J.   P.  40  ;    !)4  L.  T. 
314  ;  4  L.  G.  R.  92)  affirmed. 
London  and    North   Western    Ry.  Co.    v. 

["Ampthill  Union  Assessment  Committee, 
(1907)  71  J.  P.  545 -C.  A. 

64.  Ballway  —  Sir/m/Is  and  Levers  necessary 
for  the  Safe  Worhing  of  the  Line  —  Directly 
Productive.'] — Certain  signal-boxes  contained 
levers  which  worked  simultaneously  the  points 
or  crossings  and  the  signals.  The  signals  were 
as  necessary  for  the  safe  working  of  the  line  as 
were  the  points  or  crossings. 

Held — that  although  the  signal-boxes  them- 
selves might  be  rated  as  indirectly  productive 
property,  and  not  as  part  of  the  running  line, 
the  levers  and  signals  should  be  rated  as  directly 
productive  property,  and  as  paa-t  of  the  running 
line. 

South  Eastern   and    Chatham   Ry.    Co.'s 

[Managing   Committee  v.   St.  Saviour's 

Union  Assessment  Committee,  (1901)  65 

J.  P.  441 — County  of  London  Sessions. 

65.  Separate  Assessment  of  different  Portions 
of  one  Property.'] — The  fact  that  diflEerent 
portions  of  a  property  are  capable  of  being  made 
separate  hereditaments  does  not  oblige  the  rating 
authority  to  separately  assess  and  rate  the 
respective  portions. 

Tlie  only  exception  to  the  rule  that  if  a  given 
area  consists  of  one  hereditament  it  must  be 
rated  in  one  lump  sum  is  where  the  entire  thing 
is  unprofitable,  in  which  case  that  which  can  be 
])rofitably  occupied  is  taken  out  and  assessed. 

Whether  the  whole  of  the  different  portions  of 
a  property  are  one  hereditament  or  more  is  a 
(piesriiin  of  fact. 

Tile  appellants  were  the  owners  of  a  property 
comprising  the  greater  part  of  what  is  known  as 
York  Station,  including  running  lines,  sidings, 
passenger  stations,  sheds,  shops,  works,  goods 
yards,  &;c.  The  whole  of  the  premises  formed 
one  contiimousarea  under  the  control  of  the  rail- 
way company,  and  was  completely  fenced  round 


except  where  the  main  lines  passed  through. 
There  was  access  from  every  part  to  every  other 
part,  and  the  whole  was  closed  at  night  by  the 
locking  and  watching  of  the  gates,  so  that  none 
of  the  public  could  enter  without  permission.  It 
was  possible  to  distinguish  part  of  the  premises 
at  separate  areas,  and  such  areas  were  capable  of 
being  occupied  separately  from  the  railway 
by  persons  other  than  the  railway  company, 
although  in  such  case  arrangements  would  have 
to  be  made  defining  the  user  and  area  of  occupa- 
tion. As  laid  out  the  i)remises  were  only  adapted 
for  the  use  of  the  railway  company.  The  rating 
authority  had  rated  the  premises  as  one  area,  and 
the  railway  company  had  appealed  against  such 
assessment  to  an  arbitrator,  who  upheld  the 
rating  authorities. 

Held — that  the  arbitrator  was  right  and  the 
premises  could  be  assessed  as  one  continuous  area. 
North    Eastern   Ry,    Co.   r.  York  Union, 

[1900]  1  Q.  B.  733  ;  69  L.  J.  Q.  B.  376  ;  64 
J.  P.  437  ;  82  L.  T.  201— Div.  Ct. 

66.  Sewage  Farni.]—K  sewerage  board,  for  the 
purpose  of  carrying  out  their  statutory  duties, 
bought  a  farm  which  they  converted  into  a 
sewage  farm,  and  let  to  an  agricultural  tenant 
who  covenanted  to  dispose  of  the  sewage 
delivered  by  the  board  on  to  the  farm.  The 
rent  payable  by  the  tenant  was  a  fair  rent  for 
the  advantages  which  he  got  under  the  lease, 
including  the  manurial  value  of  the  sewage,  and 
in  these  circumstances  the  court  of  quarter 
sessions  held  that  the  actual  rent  was  the  true 
basis  on  which  the  farm  should  be  rated  ;  and 
their  decision  was  affirmed  by  the  Divisional 
Court. 

Held — that  the  rating  authority  ought  to 
have  taken  into  account,  beyond  the  rent  payable 
by  the  tenant,  the  annual  value  of  the  facilities 
afforded  to  the  sewerage  board  in  the  discharge 
of  their  duties  by  the  user  of  the  farm  as  a 
sewage  farm,  thus  regarding  the  board  as  a 
hypothetical  tenant  for  the  farm. 

Decision  of  Div.  Ct.  ([1906]  1  K.  B.  214  ;  75 
L.  J.  K.  B.  237  ;  70  J.   P.  63  ;  54  AY.  R.  455  ;  94 
L.  T.  282  ;  4  L.  G.  R.  287)  reversed. 
Davies  r.  Seisdon  Union,  [1907]  1  K.  B.  630  ; 

[76  L.  J.  K.  B.  472  ;  71  J.  P.  153  ;  96  L.  T. 
315  ;  23  T.  L.  R.  251  ;  5  L.  G.  R.  306— C.  A. 

67.  Tra  m way  —  Paroch ial  Syxtein  —  Mileage 
System.] — A  tramway  company  owned  a  system 
of  tramways  which  extended  over  several 
parishes.  The  company  claimed  that,  as  it  was 
impossible  by  direct  evidence  to  arrive  at  the 
actual  receipts  and  expenses  in  any  particular 
parish,  a  fair  method  of  ascertaining  the  rateable 
value  of  the  undertaking  in  any  one  parish  was 
to  take  the  rateable  value  of  the  whole  under- 
taking and  divide  it  among  the  several  parishes 
in  which  the  undertaking  \vas  situate  according 
to  the  number  of  car  miles  run  in  each  parish 
during  a  period  of  twelve  months.  The  rating 
authority  of  one  of  tiie  parishes  objected  that 
this  mode  of  valuation  disregarded  the  difference 
in  the  earning  capacity  of  a  car  mile  in  the 
different  parishes.      Quarter  sessions  approved 
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the    method     put    forward    by    the    tramway 

company. 

Held — that  this  method  of  valuation  could 
not  be  said  to  be  an  infringement  of  the  paro- 
chial principle ;  that  it  was  an  admissible 
method  ;  and  that  the  question  which  of  two 
possible  methods  of  valuation  was  the  better  was 
for  the  quarter  sessions,  and  that  consequently 
the  Court  would  not  interfere  with  their  decision. 

Decision  of  Div.  Ct.  (70  J.  P.  225  ;  4  L,  G.  R. 
405)  affirmed. 

London  United  Tramways,  Ld.  r.  Brent- 

[ford    Union     Assessment     Committee, 

a907)  71  J.  P.  249  ;  96  L.  T.  528  ;  5  L.  G.  R. 

682— C.  A. 

68.  Waterioorlts —  User  of  Intake  from  Elver — 
Sj)eelal  Fitness  of  the  Land  and  Structure  for 
Intake — Large  Sums  fa'idfor  Privilege  of  taking 
Water  from  River.] — The  appellant  company 
had  by  statute  a  very  valuable  right  of  appro- 
priating water  drawn  from  the  river  Lea.  It 
was  absolutely  necessary  for  them  to  get  access 
to  the  river  Lea  in  order  to  appropriate  that 
water  in  the  given  quantities,  and  the  point  at 
which  they  took  it  was  fixed  by  statute,  and  was 
presumably  the  point  best  adapted  to  their  needs. 
The  land  and  structure  which  they  occupied  for 
the  purpose  of  securing  and  passing  the  water 
into  their  system  had  an  added  value  by  reason 
of  its  special  fitness  for  this  purpose.  Large  sums 
had  been  exacted  by  successive  Acts  of  Parlia- 
ment from  the  appellant  company,  presumably 
in  return  for  the  privileges  conferred  upon 
them. 

Held — that  no  sum  paid  for  a  privilege  not 
annexed  to  the  land  proposed  to  be  rated  was  an 
element  in  arriving  at  the  rateable  value  of  the 
channel  into  which  it  was  diverted  ;  that  there 
was  an  added  element  of  value  in  this  case  by 
reason  of  the  special  fitness  of  the  land  and 
structure  for  a  particular  profitable  purpose ; 
and  that  the  case  must  go  back  to  the  sessions 
for  rehearing  and  determination. 

'•  Decision  of  Div.  Ct.  (  [1901]  2  K.  B.  620  ; 
70  L.  J.  K.  B.  740  ;  65  J.  P.  726  ;  49  W.  R.  619 ; 
85  L.  T.  132  ;  17  T.  L.  R.  571)  reversed. 

New  River  Co.  v.  Hertford  Union,  [19021 

[2  K.  B.  597;  71  L.  J.  K.  B.  827;  66  J.  P. 

724  ;  51  W.  R.  49  ;  87  L.  T.  360  :  18  T.  L.  R.  780 

— C.  A. 

69.  Waterworks  and  Reservoir  —  Capital 
Expenditure— Cost  of  Comtruction.'] — A  reser- 
voir and  waterworks  constructed  by  the  appel- 
lants under  a  private  Act  of  Parliament,  enabling 
them  for  the  purposes  of  such  construction 
to  submerge  the  sites  of  a  parish  church, 
vicarage  and  schools,  and  to  stop  up  and 
divert  certain  roads,  on  condition  that  they 
should  provide  another  church,  vicarage  and 
schools,  and  make  new  roads  and  bridges,  ought 
to  be  rated  on  the  basis  of  including  as  part  of 
the  capital  expenditure  the  cost  of  the  new 
church,  vicarage  and  schools,  and  the  new  roads 


and  bridges,  as  well  as  of  the  actual  reservoir  and 

waterworks  themselves. 

Liverpool    Corporation     r.     Llanfyllin 

[Assessment  Committee,  [1899]  2  Q.  B.  14  ; 

68  L.  J.  Q.  B.  762  ;  63  J.  P.  452  ;  80  L.  T.  667  ; 
15  T.  L.  R.  349— C.  A. 

,  (d)  Distress. 

70.  Application  for  Warrant  —  Ohjectioiithat 
Rate  retrospective.] — An  objection  that  a  rate  is 
partly  retrospective,  because  made  after  the 
commencement  of  a  half  year  to  meet  the 
expenses  of  the  whole  half  year,  cannot  be  raised 
upon  the  hearing  of  an  application  for  a  distress 
warrant. 

R.  V.  Kingston  ((1858)  E.  B.  &  E.  256) 
followed. 

Cheney  v.  Tallowin,  [1904]  2  K.  B.  763  ;  73 
[L.  J.  K.  B.  943  ;  68  J.  P.  528— Div.  Ct. 

71.  Compounding — Proportioning  Rate — Poor 
Rate  Assessment  and  Collection  Act,  1869  (32  & 
33  Vict.  c.  41),  ss.  3 — 16 —  A  poor  rate  was  made 
and  allowed  on  June  19th,  1897,  and  was  expressed 
on  the  face  of  it  to  be  estimated  to  meet  all 
expenses  to  be  incurred  before  September  29th, 
1897.  The  vestry,  acting  under  sect.  4  of  the 
above  Act,  had  ordered  the  owners  of  premises 
not  exceeding  £8  per  annum  to  be  rated 
instead  of  the  occupiers.  Twelve  newly  built 
dwelling  houses  (all  of  which  were  under  that 
value)  which  had  been  completed  and  occupied 
just  prior  to  the  date  of  the  rate,  were  owned  by 
one  owner,  who,  on  June  18th,  agreed  with  the 
overseers  to  pay  the  rates  demanded  in  respect 
thereof  of  the  twelve  houses,  whether  occupied 
or  not.  A  demand  for  a  rate  of  £5  8*.  was 
subsequently  made  on  her,  which  she  refused  to 
pay.  On  a  summons  being  taken  out  to  enforce 
the  rate,  the  justices  refused  to  issue  a  distress 
warrant  for  a  greater  sum  than  for  £4  l.s.  Q\d., 
on  the  ground  that  as  the  twelve  houses  were 
not  occupied  till  June  12th,  the  full  amount  of  the 
rate,  which  was  current  for  the  period  from 
March  25th,  1897  to  September  29th,  1897,  could 
not  be  properly  demanded.  The  Court  remitted 
the  matter  back  to  the  justices  with  the  expression 
of  opinion  that  a  warrant  for  the  full  amount 
demanded  should  issue — holding  that  sect.  16  of 
32  &  33  Vict.  c.  41,  did  not  apply. 

R.  r.  Tempest,   Ex  parte  Townsend,  (1898) 
[14  T.  L.  R.  199— Div.  Ct, 

72.  Demand  for  Rate — Occupier  Ceasing  to 
Occupy  during  Currency  of  Rate — jS'o  fresh 
Demand  for  Apportioned  Rate — Distress  Warrant 
for  Apportioned  Part — Validity — Poor  Relicj 
Act,  1601  (43  Eliz.  c.  2),  s.  2— Distress  for  Rates 
Act,  1849  (12  &  13  Vict.  c.  14),  Sohed.  Form  C  1. 
— Poor  Rate  Assessment  and  Collection  Acts, 
1869  (32  &  33  Vict.  c.  41),  s.  16,  a7id  1882  (45  & 
46  Vict.  c.  20),  s.  3.] — The  appellant  was  rated  in 
October,  1904,  for  the  half-year  ending  March, 
1905,  in  the  sum  of  £9  7*'.  Sd.,  as  the  occupier  of 
a  house  and  other  hereditaments.  The  said  rate 
was  demanded  in  November,  1904,  and  not  paid. 
The  appellant  continued  to  occupy  the  house  for 
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the  whole  period  of  the  rate  but  was  only  in 
occupation  of  the  other  hereditaments  until 
November  2oth,  1904.  No  fresh  demand  for  a 
proportionate  part  of  the  rate  was  made,  but  an 
application  was  made  for  a  distress  warrant,  in 
which  the  sum  of  £6  5s.  %d.  was  named  as  the 
apportioned  rate.  The  justices  found  as  a  fact 
that  the  sum  of  £3  10*.  M.  was  the  amount  due 
and  issued  a  warrant  accordingly. 

Held— that  no  fresh  demand  of  the  actual 
amount  due  was  necessary  and  that  the  justices 
had  jurisdiction  to  ascertain  the  amount  due  and 
issue  a  distress  warrant  for  the  same. 

Mansell    r.    ITCHEN    Overseers,    [1906]    1 

[K  B.  221  ;  75  L.  J.  K.  B.  232  ;  70  J.  P.  148  ; 

54  W.  R.  456  :  94  L.  T.  320  :  22  T.  L.  R.  228  ; 

4  L.  G.  R.  279— Div.  Ct. 


73.  "  Keeinng  Possession  "  of  Goods — Man  in 
Possession — Goods  Stored  at  Police  Station — 
Costs— Distress  ^Costs')  Acts,  1817  (57  Geo.  3, 
c.  93),  s.  1,  Sched.,  and  1827  (7  &  8  Geo.  4,  c.  17) 
—Police  Act,  1890  (53  &  54  Vict.  \  45),  s.  23.] 
— The  Home  Secretary,  acting  under  sect.  23  of 
the  Police  Act,  1890,  approved  a  table  of  fees 
payable  to  constables  in  respect  of  the  service 
of  summonses,  the  execution  of  warrants,  and 
the  performance  of  other  occasional  duties.  The 
table  of  fees  allowed  a  constable,  when  making 
a  distress,  \s.  per  day  for  "  keeping  possession 
of  "  the  goods. 

By  sect.  1  of  the  Distress  (Costs)  Act,  1817, 
which  applied  to  distresses  for  rent,  but  was  made 
applicable  to  poor  rates  by  the  Distress  (Costs) 
Act,  1827,  the  charges  specified  in  the  schedule 
were  the  only  charges  allowed,  and  in  the 
schedule  a  charge  of  2s.  &d.  per  day  for  a  "  man 
in  possession  "  was  allowed. 

A  constable  executed  a  warrant  of  distress  for 
the  recovery  of  a  poor  rate  not  exceeding  £20,  and 
removed  the  goods  to  a  police  station,  where  they 
were  locked  up  in  a  cupboard,  the  key  of  which 
was  kept  hanging  up  in  the  station,  for  five  days, 
when  they  were  sold  by  auction.  The  constable 
claimed  from  the  person  distrained  upon  the  sum 
of  55.,  being  at  the  rate  of  Is.  a  day  for  "  keeping 
possession  "  of  the  goods  distrained. 

Held— that  the  constable  had  kept  possession 
of  the  goods  ;  tliat  the  words  "  man  in  posses- 
sion" in  the  schedule  to  the  Distress  (Costs)  Act, 
1817,  meant  in  possession  of  the  goods,  and  were 
not  confined  to  possession  of  the  goods  on  the 
premises  on  which  they  were  distrained  ;  and 
that  therefore  the  constable  was  entitled  to  the 
sum  claimed. 

Scott  v.  Denton,  [1907]  1  K.  B.  456 ;  76  L.  J. 

[K.  B.   330  ;  71   J.  P.  66;  95  L.  T.  760  ;  23 

T.  L.  R.  73  ;  5  L.  G.  R.  251— Div.  Ct. 

74  yon-vaymcnt-Distress  Warrant  —  Bight 
of  Appeal— Poor  Relief  Act,  1601  (43  Eliz. 
c.  2),  .v.  (\—Poor  ReVuf  Act,  1743  (17  Geo.  2, 
c.  38),  .sx  4,  7.] — No  appeal  lies  to  quarter 
sessions,  before  levy,  from  the  order  ol  a  magis- 


trate directing  a  distress  waiTant  to  issue  for 

non-payment  of  poor  rates. 

Reg.  v.  London  JJ.,  Ex  parte  Bayne,  [1899] 

[1   Q.  B.  532  ;    68  L.  J.  Q.  B.   383  ;  63  J.  P. 

388  ;  47  W.  R.  316  ;  80  L.  T.  286  ;  15  T.  L.  R. 
196— Div.  Ct. 

75.  Reasonahle  Charges  of  taking,  keeping, 
and  selling  the  Distress  —  Action  for  recocery 
of  Excels — Juri.sdiction  of  County  Court — Dis- 
tre.'is  (^Costs')  Act,  1817  (57  Geo.  3,  c.  93),  ss.  2,  4 
—Distress  iCo-^ts}  Act,  1827  (7  &  8  Geo.  4, 
c.  n)— Distress  for  Rates  Act,  1849  (12  &  13 
Vict.  c.  14),  s.  1.] — I  he  remedy  of  a  person 
aggrieved  where  a  bailiff  has  exceeded  the 
reasonable  charges  of  taking,  keeping,  and  selling 
a  distress  for  poor  rates  is  not  confined  to  an 
application  to  justices  for  an  order  under  sect.  2 
of  the  Distress  (Costs)  Act,  1817,  bi;t  the 
county  court  has  jurisdiction  to  try  an  action 
for  the  recovery  of  any  excess  over  such 
reasonable  charges. 

R.  r.  Philbrick  and  Another,  [1905]  2  K.  B. 

[108  ;  74  L.   J.  K.  B.  464  ;  69  J.  P.  221  ;  53 

W.  R.  527  ;    92  L.  T.  571  ;    3   L.  G.  R.  679— 

Div.  Ct, 

76.  Sum  under  £20  —  Sale  —  "  Reasonahle 
Charges  of  SelUng''— Distress  ^Costs')  Act,  1817 
(57  Geo.  3,  c.  93,  and  Sched.) — Distre.9S  (^Costs') 
Act,  1827  (7  &  8  Geo.  4,  c.  n)—Distress  iCosts) 
Act,  1849  (12  &  13  Vict.  c.  14),  s.  1.]— A  warrant 
under-  12  &.  13  Vict.  c.  14  was  obtained  by 
the  respondents,  directing  them  to  make  a 
distress  of  the  goods  of  the  appellant,  and  to 
sell  the  same  if  within  the  space  of  five  days 
after  the  distress  the  sum  of  £1  then  due  and 
owing  by  the  appellant  in  respect  of  the  poor 
rate  and  the  further  sum  of  5.s-.  \d.,  the  cost  of 
obtaining  the  warrant,  were  not  duly  paid  by  the 
appellant.  The  appellant  paid  the  amount 
claimed  less  Is.  of  the  amount  due  for  poor  rate. 
The  respondents  sold  the  appellant's  goods  to 
satisfy  the  unpaid  balance  of  the  rate,  and  gave 
the  appellant  a  statutory  notice  of  costs  and 
charges  as  required  by  57  Geo.  3,  c.  93,  including 
auctioneer's  charges  li^s. 

Held — that  the  respondents  were  not  limited 
to  the  costs  and  charges  as  provided  by  57  Geo.  3, 
c.  93,  as  applied  to  a  levy  for  poor  rate  by  7  &;  8 
Geo.  4,  c.  17,  but  that  the  respondents  were 
entitled  to  deduct  the  '•  reasonable  charges  of 
selling"  as  provided  by  12  &  13  Vict.  c.  14,  s.  1. 
Hill   v.   Pannifer  and    Others,    [1904]   1 

[K.  B.  811  ;  73  L.  J.  K.  B.  556  :  68  J.  P.  261  ; 

52  W.  R.  588  ;  90  T.  L.  511  ;  20  T.  L.  R.  324  ; 
2  L.  G.  R.  381— Div.  Ct. 

Overruled  in  Coster  y.  Headland,  No.  77,  infra. 

77.  Sum  not  exceeding  £20  —  Expenses  —  Dis- 
tress {Costs)  Act,  1817  (57  Geo.  3,  c.  93),  s.  1, 
Sched.— Distress  {Costs)  Act,  1827  (7  &8  Geo.  4, 
c.  \1)— Distress  for  Rates  Act,  1849  (12  &  13 
Vict.  c.  14),  s.  1.]— The  Distress  (Costs)  Act, 
1817,  as  applied  by  the  Distress  (Costs)  Act, 
1827,  to  distresses  for  poor  rate  is  not  implietUy 
repealed  by  the  Distress  for  Rates  Act,  1849, 
anil,  therefore,  where  a  distress  is  levied  for  poor 
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rate  for  an  amount  not  exceeding  £20,  only  such 
costs  and  charges  as  are  specified  in  the  schedule 
to  the  Distress  (Costs)  Act,  1817,  can  be  taken  as 
the  costs  and  charges  of  the  levy  and  disposition 
of  such  distress. 

mil  V.  Parmifer  ([190i]  1  K.  B.  811  ;  73 
L  J.  K.  B.  556  ;  68  J.  P.  261  ;  52  W.  R.  588  ;  90 
L.  T.  511  ;  20  T.  L.  R.  324— Div.  Ct.,  No.  76, 
supra)  overruled. 

Decision  of  C.  A.   ('1905]  1   K.  B.   219  ;    74 
L  J.  K.  B.  210 ;  69  J.  P.  90  ;  92  L.  T.   !i8  ;  21 
T.  L.  R.  123  ;  3  L.  G.  R.  174)  affirmed. 
Coster  and  Another  r.  Headland.  [1906] 

[A  C.  286  ;  75  L.  J.  K.  B.  483  ;  70  J.  P.  249  ; 

94  L.  T.  582  ;  22  T.  L.  R.  441  ;  4  L.  G.  R.  589 
— H.  L.  (E.). 

78.  Tender  of  Part  of  Rate~-Imi.e  of  Distres.s 
Warrant  for  whole  Amount — Warrant  of  Cotnmit- 
^ig,it — Jurisdictio7i  of  Magistrate — Discretion — 
(12  &  13  Vict.  c.  14),  s.  1,  Sched.,  Form  A.  (i.).] 

The  applicant  had  refused  to  pay  part  of  a 

rate,  having  a  conscientious  objection  to  the 
payment  of  it.  He  tendered  part  of  the  rate 
accordingly  to  the  overseers,  who  refused  to 
accept  it.  On  a  summons  being  issued  before  a 
magistrate  he  again  tendered  part  of  the  rate  in 
court,  but  the  magistrate  issued  a  distress  war- 
rant for  the  full  amount.  The  applicant  tendered 
part  of  the  rate  to  the  bailiffs,  who  refused  it, 
and  reported  to  the  overseers  that  there  were  not 
sufficient  goods  on  the  premises  to  satisfy  the 
distress  warrant.  The  overseers  applied  to  the 
justices  for  a  warrant  of  commitment,  who  made 
it  accordingly. 

Held  —  that  the  justices  had  jurisdiction  to 
issue  the   warrant  of    distress   for    the    whole 
amount,  and  it  was   a   matter  entirely  within 
their  discretion. 
Ex    PARTE    Wyles    (or    WiLES),    (1904)    73 

[L.  J.  K.  B.   112  ;  68  J.  P.  13  ;  90  L.  T.  225  ; 
20  T.  L.  R.  150  ;  20  Cox,  C.  C.  602— Div.  Ct. 

79.  Tender  of  Part  of  Rate  —  Refusal  of 
Overseers  to  Accept  —  Summons  —  Isstie  of 
Distress  Warrant  for  the  W/iule  Amount  of 
the  Rate  less  Part  tendered  in  Court  —  Juris- 
diction of  3Iagistrate — 12  k,  13  Vict.  c.  14, 
s,  1,  atid  Sched. '\ — A  ratepayer  on  demand 
being  made  on  him  for  £441  8s,  Qd.  in  payment 
of  rates,  tendered  £416  to  the  overseers, 
and  declined  to  pay  the  rest  on  the  ground 
that  it  would  be  applied  to  purposes  to  which  he 
had  a  conscientious  objection.  The  overseers 
refused  to  accept  part  payment,  and  the  magis- 
trate issued  a  summons.  At  the  hearing  of  the 
summons  the  sum  of  £416  was  again  tendered 
in  court,  and  the  magistrate  refused  to  issue  a 
distress  warrant  for  more  than  £25  8*.  9<Z.,  the 
balance  of  the  rate. 

Held — that  the  magistrate  had  jurisdiction 
to  do  so. 

R.  V.  Gillespie.  Ex  parte  West  Ham  Over- 

[seers,  [1904]   1  K.  B.  174  ;  73  L.  J.  K.  B. 

106  ;  68  J.  P.  11  ;  .52  W.  R.  367  ;  90  L.  T.  15  ; 

20  T.  L.  R.  113  ;  2  L.  G.  R.  59— Div.  Ct. 
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80.  Aqueduct — Branch  Mainto  S7cj/ply  Adjoin- 
ing Authority—  Main  under  Control  of  Owners 
of  Aqueduct.'] — The  appellants  were  the  owners 
of  a  reservoir  and  aqueduct  for  supplying  the 
city  of  L.,  and  they  had  power  to  supply  any 
local  or  sanitary  authority  within  twenty  miles 
of  the  aqueduct.  They  agreed  to  supply  the 
W.  urban  district  council.  Under  .the  terms  of 
such  agreement  the  W.  urban  district  council 
obtained  the  necessary  powers,  under  the  Public 
Health  Act,  1875,  for  the  laying  of  a  main  from 
the  appellants'  aqueduct,  and  the  main  was  con- 
structed b}'  the  appellants,  who  had  the  entire 
control  and  management  of  it,  and  the  sole  right 
to  make  connections  therewith.  The  W.  urban 
district  council  paid  1  i)er  cent,  of  the  cost  of 
providing  the  main. 

Held — that  the  appellants  were  the  occupiers 
of  the  main,  and  were  rateable  in  respect  thereof. 

Liverpool    Corporation     r.     Birkenhead 

[Union,  (1906)  70  J.   P.  146  ;  94  L.  T.  509  ; 

4  L.  G.  R.  273— Div.  Ct. 

81.  Change  of  Occupation — Period  for  which 
Rate  Made — Period  from.  Allowance  by  Justices.] 
— The  appellant  was  summoned  on  a  complaint 
preferred  by  the  overseers,  to  show  cause  why  he 
had  not  paid  a  certain  poor  rate.  The  rate  in 
(juestion  was  allowed  by  the  justices  on  October 
21st,  1898,  and  was  intended  for  the  period  from 
September  29th,  1898,  up  to  March  25th,  1899. 
The  premises  in  respect  of  which  the  appellant 
was  rated  were  occupied  by  him  from  before 
September  29th,  1898.  up  to  November  30th, 
1898,  and  the  complaint  was  in  respect  of  the 
portion  of  the  rate  from  September  29th  to 
November  30th. 

Held — that  the  appellant  was  only  liable  to 
pay  the  rate  from  the  time  it  was  allowed  by  the 
justices,  namely,  from  October  21st,  1898,  to 
November  30th,  1898. 

Davis  v.  Woodfield.  (1900)  64  J.  P.  215 ;  81 
[L.  T.  782— Div.  Ct. 

82.  Beneficial  Occupation  —  Caretalier  or 
Servant.'] — The  appellant  was  rated  to  a  poor 
and  general  district  rate  as  the  occupier  of  a 
house  of  which  he  was  also  the  owner.  The 
appellant  was  also  the  owner  of  fifty  or  sixty 
houses  he  was  building  or  had  built  in  the 
vicinity.  L. ,  a  building  foreman  in  the  service 
of  the  appellant  at  a  wage  of  £2  15.s.  per  week, 
inhabited  the  said  house  with  the  exception  of 
one  bedroom,  which  he  could  have  used  had  he 
wished.  All  the  furniture  in  the  house  was  L.'s, 
who  paid  no  rent  and  remained  subject  to  removal 
to  any  other  of  the  appellant's  said  houses  at 
twenty-four  hours'  notice.  L.'s  duty  was  to 
supervise  the  workmen  building,  to  answer 
inquiries,  and  generally  to  look  after  the  appel- 
lant's property.  During  L.'s  residence  constant 
efforts  were  made  to  sell  or  let  the  premises. 
On  a  summons  for  a  distress  warrant  for  the 
poor  rate,  and  for  an  order  for  payment  of  the 
general  district  rate,  the  justices  stated  that  they 
were  satisfied  that  £2  15*.  was  the  full  wage  of 
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a  building  foreman,  and  they  held  that  the 
appellants  occupied  the  said  house  through  his 
servant  L. 

Held— that  the  Court  could  not  interfere  with 
the  decision  of  the  justices. 
Bertie  r.  Walthamstow  Overseers,  (1904) 
[68  J.  P.  545  ;  2  L.  G.  E.  1178-  Div.  Ct. 

83.  Land  used  for  Exhibition  of  Advertixements 
—  Advertisement  Contractor  —  "  Permitting  " 
Land  to  be  so  used — Advertising  Stations  (Rating} 
Act,  1889  (52  &  53  Vict.  c.  27),  s.  3.]— An 
advertisement  contractor  hired  from  builders  and 
owners  of  land  the  right  to  affix  advertisements 
upon  the  hoardings  erected  by  the  builders  during 
building  operations,  and  affixed  thereto  the  adver- 
tisements of  the  persons  whose  advertisements  he 
had  agreed  to  exhibit. 

Held—  that  the  advertisement  contractor  was 
not  a  person  who  "  permitted  "  the  land  on  which 
the  hoardings  stood  to  be  used  for  the  exhibition 
of  advertisements  within  the  meaning  of  sect.  3 
of  the  Advertising  Stations  (Rating)  Act,  1889, 
and  that  he  was  not  rateable,  as  beneficial 
occupier,  in  respect  of  such  land. 
Burton   i-.    St.    Giles'   and    St.    George's 

[Assessment  Committee,    [1900]  1  Q.  B. 

389  ;  69  L.  J.  Q.   B.   184  ;  64  J.  P.  213  ;  82 
L.  T.  24— Div.  Ct. 


sessions  found,  as  a  matter  of  fact,  that  the 
sewage  works,  plant  and  carriers  were  not  in  the 
occupation  of  the  drainage  board,  and  that  the 
appellants  were  not  rateable  in  respect  thereof. 

Held — that  it  was  impossible  for  the  Court 
to  say,  on  the  facts  before  it,  that  the  sessions 
were  bound  to  hold  that  the  drainage  board  were 
occupiers. 
Stourbridge    Main    Drainage   Board    v 

[Seisdon  Union,  (1902)  66  J.  P.  372  ;  86 
L.  T.  415— Div.  Ct. 


84.  Lease  of  a  Toll  Bridf/e— Occupation  bi/ 
Lessee  for  Raiino  Purposes — Rights  reserved  to 
the  Lessors.]— i:\\Q  corporation  of  York  by  a 
lease  demised  to  P.  the  tolls  of  a  certain  bridge 
and  the  toll  house  adjoining  the  bridge  for 
three  years.  P.  covenanted  to  pay  all  rates  and 
taxes,  and  not  to  put  any  placards  upon  the 
bridge  without  permission.  The  corporation 
reserved  the  right  of  fi-ee  passage  for  their 
servants  and  vehicles,  and  the  right  of  entry 
in  order  to  do  any  repairs,  and  also  the  right  to 
open  the  bridge  at  certain  hours  to  allow  vessels 
to  pass  through. 

Held— that  P.  was  "  occupier  "  of  the  bridge, 
and  as  such  liable  to  be  rated  in  respect  of  it. 
Percy  v.  Hall,  (1903)  67  J.   P.  293  ;  88  L.  T. 

[830 ;    19  T.  L.  R.   503  ;    1    L.  G.  R.  613— 
Div.  Ct. 

85.  Sewage  Farm— Lease— Right  of  Entry  fir 
Repair  of  Works  on  Farm  —  Occupation  by 
Drainage  Board—  Rateahilitg  of  Lessors.]— ^\\(i 
appellants,  under  their  statutory  powers,  were 
the  owners  of  a  sewage  farm  on  which  they  had 
erected  certain  sewage  works,  plant  and  carriers. 
The  farm  was  then  demised  by  them  to  a  tenant 
with  a  reservation  of  a  right  of  entry  thereon  for 
the  purpose  of  maintaining,  altering,  and  repair- 
ing the  works  as  might  be  necessary  to  use  the 
farm  as  a  sewage  farm.  The  tenant  was  to 
irrigate  by  means  of  certain  carriers  and  sluices, 
and  keep  the  same  properly  (lushed  and  cleansed. 
The  surveyor  and  agent  of  the  board  fi'om  time  to 
time  entered  on  the  land  in  order  to  see  that  the 
sewage  was  properly  treated  and  distributed, 
and  to  do  the  necessary  repairs.     The  quarter  I 

B.D. — VOL.  III. 


86.  Warehouse — Removal  of  Working  Appli- 
ances, S;c.,jor  Period  during  Currency  of  Rate — 
Xotice  of  Cessation  and  Resumption  of  User — 
Intention  to  use  in  Certain  Event — Liability  for 
Rate.] — For  a  certain  period  after  the  making 
and  during  the  currency  of  a  rate  a  self-con- 
tained warehouse  was  emptied  of  goods  and 
working  appliances  and  closed,  the  water  supply 
for  working  a  hoist  being  cut  off.  During  the 
period  a  notice  was  displayed  on  the  premises 
stating  that  they  were  to  let.  At  the  com- 
mencement of  the  period  the  respondents, 
who  were  the  keepers  of  the  warehouse,  gave 
notice  to  the  superintendent  collector  of  rates 
that  they  had  gone  out  of  occupation  and  inyited 
inspection,  and  at  the  end  of  the  period  they  gave 
notice  that  they  had  reopened  the  warehouse. 
During  the  period  the  respondents  were  able  to 
get  the  supply  of  water  put  on  at  any  moment, 
and  the  working  appliances  were  stored  in  an 
adjoining  warehouse,  whence  they  could  be  got 
whenever  they  were  required.  Subject  as  above, 
the  warehouse  was  ready  for  receipt  of  goods 
at  any  minute,  and  the  respondents  were  at  all 
times  throughout  the  period  prepared  to  receive 
applications  for  the  hire  of  storage  room,  and 
ready  and  willing  to  reopen  the  warehouse,  pro- 
vided that  enough  goods  were  offered  to  fill  half 
the  whole  capacity  of  the  warehouse.  With  this 
proviso  they  were  prepared  to  reopen  the  ware- 
house, and  let  either  the  whole  of  it,  or  separate 
floors  or  separate  rooms,  or  to  let  floor  space  at  a 
tonnage  or  package  rent. 

Upon  an  application  for  a  distress  warrant  in 
respect  of  an  unpaid  portion  of  the  rate  for  the 
said  period,  the  respondents  contended  that  they 
were  not  in  occupation  of  the  warehouse  during 
such  period,  and  were,  therefore,  not  liable  to  pay 
the  rate  in  respect  thereof. 

Held — that  upon  the  facts  the  respondents 
had  retained  control  of  the  warehouse  during  the 
period  in  question,  and  had  always  intended  to 
utilise  the  premises  for  the  purpose  of  their  busi- 
ness whenever  the  opportunity  offered,  and  that 
therefore  they  had  not  ceased  to  occupy  and  were 
liable  to  pay  the  rate  during  that  period. 

Rootle  Overseers  v.  Liverpool  Warehousiutf  Co. 
((1901)  65  J.  P.  740;  85  L.  T.  45,  No.  92, 
infra)   distinguished. 

Decision  of  the  Div.  Ct.  (reported  sub  nam. 
R.  v.  Henderson  and  Other  Justices  (1905) 
69  J.  P.  294  ;  92  L.  T.  6(>2  ;  3  L.  G.  R.  756) 
reversed. 

R.  r.  Melladew  &  Son,  [1907]    1  K.  B.  192  ; 
[76  L.  J.  K.  B.  262;  71  J.  P.  125;  96  L.  T. 
189  ;  23  T.  L.  R.  207  ;  5  L.  G.  R.  177— C.  A. 
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Three  Months  '^ —Amount  payalle  by  Occupier-- 
Poor  Bate  Assessment  and  Collection  Act,  1869 
(32  k  33  Vict.  c.  41,  ss.  1,  2.]— The  appellant 
was  a  tenant  of  premises  from  week  to  week, 
and  had  been  so  for  six  months.  By  sect.  1  of 
the  Poor  Rate  Assessment  and  Collection  Act, 
"  The  occupier  of  any  rateable  hereditament  let 
to  him  for  a  term  not  exceeding  three  months 
shall  be  entitled  to  deduct  the  amount  paid  by 
him  in  respect  of  any  poor  rate  ..."  from  the 
rent  due  to  the  owner,  and  by  sect.  2  "  No  such 
occupier  shall  be  compelled  to  pay  to  the  over- 
seers at  one  time  or  within  four  weeks  a  greater 
amount  of  the  rate  than  would  be  due  for  one 
quarter  of  the  year." 

Held— that  an  occupier  "for  a  term  not 
exceeding  three  months  "  was  an  occupier  who 
had  not  got  an  assured  tenancy  for  more  than 
three  months,  and  that  the  appellant  as  a  weekly 
tenant  was  entitled  to  the  benefit  of  the  Act. 
HAMMOND  r.  Faerow,  [1904]  2  K.  B.  332;  73 

I  L.  J.  K.  B.  72G  ;  68  J.  P.  352  ;  91   L.  T.  77  ; 
20  T.  L.  R.  497  ;  2  L.  G.  E.  817-Div.  Ct. 

(f)  Rateability. 

88.  Add'ithmiil  Ihinnl  Ground— Apart  from 
Cli%irchyard—lur.<  rrrriml  hif  IiirHinhent—Sule 
of  Graves—JlcirprniJ  Orrupafion  -Exemption 
— "  Excluslrrly  appropr'titied  to  FiMic  Religious 
Worship"— Church  Build  in//  Acts,  1818  (58 
Geo.  3,  c.  4.>).  s.  33,  and  I6ir,  (8  &  9  Vict.  c.  70), 
s.  13— Poor  Rate  Exemption  Act,  1833  (3  &  4 
Will.  4,  c.  30),  s.  1.]— A  rector  is  not  rateable  in 
respect  of  the  churchyard  ;  and  the  same  exemp- 
tion applies  to  an  extension  thereof,  even  though 
not  contiguous  to  it. 

A  churchyard  having  been  closed  in  1854,  in 
1855  and  1883  two  additional  pieces  of  ground 
contiguous  to  one  another,  and  distant  about 
300  yards  from  the  church,  were  acquired  as 
burial  grounds  under  the  Church  Building  Acts, 
and  were  conveyed  to  the  Ecclesiastical  Com- 
missioners as  additions  to  the  burial  ground  of 
the  parish,  and  to  be  devoted  to  ecclesiastical 
purposes  for  ever.  These  grounds  were  conse- 
crated for  interments  according  to  the  rites  of 
the  Church  of  England,  and  the  rector  of  the 


of  Worlmen—Wiether  rateahle-i'?,  Eliz.  c.  2.] 

The  respondents  were  contractors  constructing 

a  line  of  railway.  In  order  to  house  the  men 
employed  upon  the  work  they  erected  movable 
structures  divided  into  sleeping  and  dining 
rooms.  At  the  time  of  the  appeal  the  structures 
had  been  in  the  same  situation  for  a  year. 

Held— reversing  the  decision  of  Qr.  Sess., 
that  the  structures  were  rateable. 

Decision  of  Qr.  Sess.  (68  J.  P.  55)  reversed. 

Mitchell   Bros.  r.  Worksop  Union,   (1905) 

r69  J.  P.  53  ;  92  L.  T.  62  ;  21  T.  L.  R.  156  ;  3 

L.  G.  R.  44— Div.  Ct. 


90.  Const ruH ion  of  Statutor;/  Exemption— 
Rnteahilttij  of  Old  Serjeants'  Inn— Parliamen- 
tary Bargain— Competence  of  Parties — Cesser  of 
Society — Extent  of  Exemption— Rates  imposed 
by  later  Statute's.]— A.  private  Act  of  Parlia- 
ment was  passed  to  carry  into  effect  an  agree- 
ment between  the  Society  of  Serjeants'  Inn  and 
the  overseers  of  the  parish  of  St.  Dunstan  in 
the  West,  which  agreement  provided  that  the 
society  should  pay  to  the  overseers  £80  a  year 
to  be  applied  to  the  relief  of  the  poor,  and  that 
this  annual  sum  should  be  a  full  discharge  of  all 
poor  rates  and  other  parochial  rates,  assessments 
or  burthens  from  time  to  time,  and  that  the  inn 
should  be  exempt  from  all  rates  for  the  parish 
to  the  utmost  extent  to  which  the  parties  were 
competent  to  consent.  The  society  having  ceased 
to  exist  : 

Held— (1)  per  Lord  Alverstone,  C.J.,  and 
Ridley,  J.,  that  the  individual  properties  of 
which  the  inn  was  composed  were  not  now 
exempt  from  the  poor  rate  ;  and  (2)  per  Lord 
Alverstone,  C.J.,  and  Darling,  J.,  that,  assuming 
that  there  was  such  exemption,  it  did  not  include 
exemption  from  lates  created  by  subsequent 
statutes  and  added  to  the  poor  rate  merely  for 
purposes  of  collection. 
Jonas  v.  Overseers  op  St.  Dunstan,  (1907) 

[71  .J.  P.  .33  :  95  L.  T.  787  ;  23  T.  L.  R.  13  ;  5 
L.  G.  R.  147— Div.  Ct. 


91.  Deaf    and    Burnt)    Home  —  Exempition — 
Voluntary  Schools  Act,  1897  (60  &  61  Vict.  o.  5), 


parish  received  fixed  fees  for  the  performance  of    ^.^._  3^  i— Elementary  Education  {Blind  and  Deaf 


burials  and  for  the  purchase  of  plots  for  inter 
ment  and  for  the  erection  of  monuments.  It 
was  attempted  to  rate  the  rector  as  the  beneficial 
occupier  of  the  burial  ground. 

Held — that  these  additional  burial  grounds 
were  in  the  same  position  as  an  ordinary  church- 
yard, and  that  the  rector  was  not  rateable  in 
respect  of  them. 

North  Manchester  Overseers  v.  Winstan- 

[LEY.  [1907]  1   K.  B.  27  ;  76  L.  J.  K.  B.  33  ; 

71  J.  P.  48  :  95  L.  T.  796  ;  23  T.  L.  R.  35  ;  5 

L.  G.  R.  7— Div.  Ct. 

Reversed  C.  A.,  February  28th,  1908. 24  T.  L.  R. 

388. 

89.  Constr-netion  of  Ruilioay  Line — Movable 
Buildings  erected  by  Contractors  for  the  Housing 


Children?)  Act,  1893  (56  &  57  Vict.  c.  42.]— A 
deaf  and  dumb  home  certified  under  the  Ele- 
mentary Education  (Blind  and  Deaf  Children) 
Act,  1893,  for  the  education,  boarding,  and  lodg- 
ing of  fifty-four  deaf  children  of  both  sexes,  and 
for  the  education  of  twenty  of  such  children  as 
day  pupils,  and  in  receipt  of  contributions  from 
various  school  boards  and  a  grant  from  the 
Education  Department,  is  not  a  voluntary  school 
within  the  meaning  of  sect.  4  of  the  Voluntary 
Schools  Act,  1897  ;  and,  therefore,  not  exempt 
from  rates. 

Jews'  Deaf  and  Dumb  Home,  Wandsworth 

[(Trustees     of)    r.    Wandsworth     and 

Clapham   Union  Assessment   Committee 

(1901),    65     J.    P.    137— County   of    London 

Qr.  Sess 
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92.  Empty  Warehonites — Occupation — Lia- 
hU'itii  to  I'uttcs.'] — The  respondents,  the  owners 
of  certain  warehouses,  gave  notice  to  the  over- 
seers (the  appellants)  before  the  making  of  cer- 
tain races,  that  they  intended  to  keep  certain 
warehouses  empty  and  unoccupied  during  the 
year  for  which  such  rates  were  to  be  made,  and 
they  would  claim  exemption  from  such  rates  in 
respect  thereof.  All  tlie  goods  in  such  ware- 
houses were  removed  before  the  making  of  the 
rate,  and  the  warehouses  had  remained  locked 
up,  unused  and  unoccupied  since  then.  They 
continued  to  be  advertised  in  the  list  of  ware- 
houses to  be  let  by  the  respondents.  Each 
warehouse  was  one  of  a  block  through  which  a 
continuous  shafting  passed,  and  at  the  end  of 
the  block  was  a  notice,  "For  storage  apply  to 
the  Liverpool  Warehousing  Companj'."  One  of 
the  warehouses  in  respect  of  which  notice  had 
been  given  to  the  appellants  Iiad  been  advertised 
as  to  let  bv  a  notice  affixed  on  the  warehouse 
itself. 

Held — that  the  justices  were  justified  in 
coming  to  the  conclusion  that  there  was  no 
occupation  of  the  warehouse  so  as  to  render  the 
respondents  liable  to  be  rated  in  respect  thereof. 

Southend-on-Sea  Corporation  v.  White  ((1900) 
65  J.  P.  7  ;  83  L.  T.  408— Div.  Ct.,  see  No.  17, 
supra)  distinguished. 

BooTLE  Overseers  r.  Liverpool  Warehous- 

[iNG  Co. ;  The  Same  r.  Webster  (J.  and 

T.)   (lyOl)  (w   J.    P.   740:    85  L.   T.    45;  17 

T.  L.  R.  550— Div.  Ct. 


93.  Free  Lihrary — Land  helonging  to  Society 
for  Purposes  of  Science,  Literature,  or  Fine  Arts 
—Scientific  Societies  Act,  1843  (6  &  7  Vict.  c.  36), 
X.  1.] — A  free  library  owned  and  occupied  by  a 
municipal  corporation  through  a  library"  com- 
mittee is  not  exempt  from  being  rated,  either  on 
the  ground  that  there  is  no  beneficial  occupation, 
or  that  it  is  land  owned  by  a  society  for  the  pur- 
poses of  science,  literature,  or  the  fine  arts  under 
sect.  1  of  the  Scientific  Societies  Act,  1843  (6  & 
7  Vict.  c.  36). 

Liverpool    Corporation    t.    West    Derby 

[Union,   (190?)  69  J.  P.  277  ;  53  W.  R.  633  ; 

92  L.  T.  467  :  21  1".  L.  R.  4(;9  :  3  L.  G.  R.  647 

—Div.  Ct. 

91.  Land  acquired  by  a  Canal  Company — 
Canal  not  in  Use — No  Beneficial  Occupation — 
Special  Act — Construction.] — By  their  special 
Act  a  canal  company  were  to  be  rated  in  respect 
of  the  lands  taken  by  them  "  in  the  same  [)ro- 
portion  as  other  lands  and  grounds  lying  near 
the  same  are  or  sliall  be  rated,  and  as  the  same 
lands  .  .  .  would  be  rateable  in  case  the  same 
were  the  [iroiicrty  of  individuals  in  their  natural 
capacity.'  A  particular  length  of  the  canal 
became  dangerous  and  had  to  be  closed  for 
traffic,  and  was  and  is  a  source  of  annual  loss  to 
the  company. 

Held — that,  nevertheless,  upon  the  wording 
of  the  above  provision,  the  length  uf  canal  in 


question  must  be  rated  as  if  it  were  capable  of 

being  used,  and  was  in  fact  in  use,  for  traffic. 

Glamorganshire  Canal  Navigation  Co.  v. 

[Merthyr  Tydfil  Union,  (1903)  67  J.  P. 

52  ;  88  L.  T.  85  ;  1  L.  G.  R.  34— Div.  Ct. 

95.  Museum— KstnhH.shcd  hy  Statute—Admis- 
sioH  of  Puhlic—neurficial  Occupation— Itate- 
ability.] — The  object  of  an  institution  or  trust, 
established  by  statute,  w;»s  to  perpetuate  the 
name  and  memory  of  Sir  John  Soane,  who  wished 
that  certain  curiosities,  architectural  designs  and 
drawings  which  he  had  should  remain  as  they 
were  during  his  lifetime.  The  museum  was  to 
be  "  opened  for  two  days  in  every  week  through- 
out the  months  of  April,  May,  and  June,  and  at 
such  other  times  in  the  same  and  other  months 
as  the  said  trustees  shall  direct,  to  amateurs  and 
students  in  painting,  sculpture,  and  architec- 
ture," and  to  "such  other  persons  as  shall  apply 
for  and  obtain  admission  thereto  at  such  hours 
and  in  such  manner  and  under  such  regulations 
for  consulting  and  inspecting  and  benefiting  by 
the  said  collections  as  the  said  Sir  John  Soane 
shall  have  established  previous  to  his  decease  or 
as  the  said  trustees  shall  establish  relating 
thereto."  Two  rooms  were  to  be  allowed  for  the 
use  of  the  curator  and  he  was  allowed  to  live 
there,  and  he  collected  the  rents  of  a  house 
settled  as  an  endowment  of  the  museum. 

Held — that  the  museum  was  not  exempt  from 
rateability, 

Lambeth   Orerscers  v.  Loudon   County  Council 
([1897]  A.  C.  625  :  66  L.  J.  Q.  B.  806-  61  J.  P. 
580 ;  46  W.  R.  580  ;  76  L.  T.  795— H.  L.  (E.)) 
distinguished. 
Trustees  of  Sir  J.  Soane's  Museum  v.  St. 

[Giles'  and  St.  George's  Vestry',  (1900) 
83  L.  T.  248  ;  16  T.  L.  R.  440— Div.  Ct. 


96.  Police  Station— Officers'  J, 'rsi de nee. ]—Cei- 
tain  premises  erected  by  a  county  council  for  the 
purpose  of  a  police  station,  in  addition  to  the 
cells  for  prisoners  and  other  offices  constituting 
the  police  station,  comprised  also  three  dwelling- 
houses  exclusively  occupied  by  the  superinten- 
dent, inspector,  and  sergeant  respectivelj',  and 
their  families  for  their  domestic  use,  all  three 
dwelling-houses  being  enclosed  within  the  boun- 
dary wall  of  the  police  station  ;  the  front  door 
of  each  of  the  three  houses  opened  into  the 
street,  and  there  was  access  from  each  house  to 
the  station,  and  a  communication  by  a  speaking 
tube  from  a  bedroom  in  the  superintendent's 
house.  Any  of  these  dwelling-houses  might  be 
visited  and  inspected  at  any  time.  In  respect 
of  these  three  residences,  there  was  deducted 
from  the  salaries  of  these  officers  certain  sums  of 
money  yearly  as  rent.  The  officers  might  be 
reiiuirecl  by  the  authorities  to  move  elsewhere  at 
any  moment,  but  whilst  attached  to  the  par- 
ticular station  it  was  necessary  that  they  should 
reside  within,  or  adjacent  to,  the  station  for 
carrying  on  the  work  of  the  station,  and  when 
apiJoinved  they  were  compelled  to  reside  in  such 
dwelling-houses.  There  was  frequent  com- 
munication passing  between  these  officers  and 
those  in  charge  of  the  prisoners,  and  no  prisoner 
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could  be  locked  up,  bailed,  or  remanded  unless 
the  superintendent,  inspector,  or  the  sergeant 
were  present. 

HELD_that  the  dwelling-houses  in  question 
were  a  part  of  the  police  station,  and  were  there- 
fore, together  with  the  police  station,  exempt 
from  rateability  to  poor  rate. 
Cross  and  Others  f.  West  Derby  Union, 

[(1900)  64  J.  P.  182 ;  81  L.  T.  645  ;  16  T.  L.  R. 

^^  120— Div.  Ct, 

97.  Police  BesiJence— Chief  ConxtuUes  House 

E-eemjition  of  Premises  used  for  Police  Pur- 

^;y.5^,,.] —Premises  used  for  police  purposes  are 
none  the  less  used  for  such  purposes  because 
part  consists  of  the  chief  constable's  house  where 
he  resides  with  his  family.  The  whole  premises, 
therefore,  are  exempt  from  assessment  to  the 
poor  rate. 

Leicester  County  Council  *-.  Leicester 
[Assessment  Committee,  (1898)  78  L.  T. 
463  ;  14  T.  L.  R.  357  ;  46  W.  R.  585— Div.  Ct. 

98.  Police  Residences  —  Crown  Purposes  — 
U.remj}fion.] — The  respondents  were  the  owners 
of  certain  premises  which  formerly  had  been  the 
lodge  of  an  old  prison,  now  pulled  down.  The 
premises  had  been  used  as  a  police  station  with 
two  cells,  and  were  now  used  for  the  residence 
of  two  members  of  the  county  constabulary,  and 
the  cells  were  retained  for  the  detention  of 
drisoners.  A  certain  sum  was  deducted  from 
the  pay  of  the  constables  as  rent,  in  respect  of 
their  occupation  of  part  of  the  premises.  The 
whole  of  the  premises  were  subject  to  the  inspec- 
tion of  the  Government  inspector  of  police. 

Held — that  the  premises  were  not  exempt 
from  poor  rates  as  being  used  for  police  purposes. 
Monmouth  Overseers    r.  Monmouthshire 

[County  Council,  (1902)  66  J.  P.  788 ;  87 
L.  T.  64— Div.  Ct. 

99.  Seictu/e  Carrier — Parts  above  Ground — 
Parts  under  Gi'ound — Disseverance — Payments  to 
Owners  for  use  of  Sewer.] — The  authorities  which 
decide  that  certain  underground  sewers  of  public 
bodies  are  not  liable  to  be  rated  are  to  be  re- 
garded as  anomalies  and  will  not  be  extended. 

All  sewers  which,  on  general  principles,  are 
jjrinid  facie  rateable,  and  which  are  not  pro- 
tected by  prior  decisions,  should  be  held  rateable, 
unless  the  two  features  following  are  found  to 
exist  in  relation  to  them  :  (1)  They  are  quite 
underg  round,  so  that  the  surface  under  which 
they  run  is  not  occupied  or  in  any  way  afiEected 
by  them,  and  (2)  no  payment  is  made  to  the 
owners  of  the  sewers  for  the  use  of  them  by 
others.  A  new  sewage  carrier  was  to  a  great 
extent  above  or  on  the  suiface,  and  even  as  to 
the  part  not  immediately  on  the  surface  it  could 
not  be  said  that  it  was  so  far  below  the  surface 
as  in  no  way  to  afEect  it.  It  was  one  continuous 
construction.  The  owners  received  substantial 
yearly  payments  from  other  local  bodies  for  the 
use  of  the  sewage  carrier  by  those  bodies,  and 
the  cost  of  constructing  and   maintaining  the 


carrier  was  to  a  large  extent  defrayed  out  of 
those  payments. 

Held — that  the  sewage  carrier  must  be  dealt 
with  as  a  whole,  and  that  it  would  not  be  right, 
as  to  the  part  below  the  surface,  to  dissever  the 
sewer,  and  to  say  as  to  that  part  that  it  was  to 
be  taken  as  an  independent  sewer,  and  be 
separately  treated  for  the  purpose  of  rating  ;  that 
the  sewage  carrier  did  not  fall  within  the  pro- 
tection of  the  anomalous  authorities,  and  that 
on  principle  it  clearly  ought  to  be  rated. 

London  County  Council  v.  Erith  Churchwar- 
dens, 4-c.  ([1893]  A.  C.  562;  63  L.  J.  M.  C.  9  ; 
57  J.  P.  821  ;  42  W.  R.  330  ;  69  L.  T.  725— 
H.  L.  (E.))  discussed. 

Appeal  from  the  judgment  of  Div.  Ct.  ([1900] 
1  Q.  B.  365  ;  69  L.  J.  Q.  B.  280 ;  64  J.  P.  293  ;  48 
W.  R.  382  ;  82  L.  T.  58  ;   16  T.  L.  R.  142)  dis- 
missed. 
Ystradyfodwg     and     Pontypridd     Main 

[Sewerage  Board  v.  Newport  Assessment 

Committee,  [1901]   1  K.  B.  406;  70  L.  J. 

K.  B.  318  ;  65  J.  P.  Ml  ;  49  W.  R.  292  ;  84 
L.  T.  40  ;  17  T.  L.  R.  226— C.  A. 

100.  Society  instituted  for  Purposes  of  the 
Fine  Arts  e-rclusively — Scientijic  Societies  Act, 
1843  (6  &  7  Vict.  c.  36),  s.  1.]— The  Royal 
College  of  Music  was  incorporated  by  charter 
for  the  purposes  of  the  advancement  of  the 
art  of  music  by  means  of  a  central  teaching 
and  examining  body  and  of  rewarding  with 
degrees  and  otherwise  persons  worthy  of  such 
distinction,  and  of  the  promotion  and  supervision 
of  such  musical  education,  in  schools  and  else- 
where, as  might  be  thought  most  conducive  to 
the  cultivation  and  dissemination  of  the  art  of 
music,  and  generally  of  the  encouragement  and 
promotion  of  the  cultivation  of  music  as  an  art. 

The  college  was  partly  supported  by  voluntary 
contributions,  but  more  than  half  its  income 
was  derived  from  fees  paid  by  pupils.  Some 
members  of  the  college  were  paid  out  of  its 
funds  for  their  services  as  teachers.  The  laws 
of  the  college  prohibited  any  dividend,  gift, 
division,  or  bonus  in  money  being  made  to  or 
between  the  members. 

Held— that  the  college  was  entitled  to  exemp- 
tion from  rates,  under  sect.  1  of  the  Scientific 
Societies  Act,  1845,  it  being  a  society  instituted 
"  for  the  purposes  of  the  fine  arts  exclusively," 
within  the  meaning  of  the  section,  and  making 
no  dividend,  gift,  division,  or  bonus  in  money, 
to  or  between  its  members,  within  the  meaning 
of  the  section. 

Decision  of  Div.  Ct.  ([1898]  1  Q.  B.  304  ;  62 
J.  P.  53  ;  67  L.  J.  Q.  B.  80  ;  77  L.  T.  627  ;   14 
T.  L.  R.  130)  affirmed. 
Royal  College  of  Music  r.  Westminster 

[Vestry,  [1898]  1  Q.  B.  809  ;  62  J.  P.  357  ; 

67  L.  J.  Q.  B.  540  ;  78  L.  T.  441  ;  14  T.  L.  R. 
350— C.  A. 

101.  Society  instituted  for  Purposes  of  Science, 
Literature,  or  Fine  Arts,  supported  wholly  or  in 
part  by  "  Voluntary  Contributions'" — Grants  in 
Aid  by  Board  of  Education  a7id  County  Cou?icil — 
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Exem2)tkm—Scientijic  Societiett  Ai't,  184:?  (6  &  7 
Vict.  e.  36),  s.1.  1,  2.]— The  appellants  were  the 
committee  of  an  institution  established  and 
carried  on  for  the  purposes  of  the  fine  arts,  and 
of  encouraging,  advancing,  and  disseminating  the 
same  exclusively.  The  expenses  were  defrayed 
by  the  fees  of  the  students  and  grants  by  'the 
Board  of  Education  and  the  county  council  of 
Middlesex,  and  a  certificate  had  been  given  by 
the  Registrar  of  Friendly  Societies  that  the 
institution  was  entitled  to  the  benefit  of  the 
Scientific  Societies  Act,  1843. 

Held — that  the  institution  was  in  part  sup- 
ported by  "  voluntary  contributions,"  and  could 
therefore  claim  exemption  from  the  poor  rate. 

Savoy  Overseers  v.  Art  Union  of  London 
([1896]  A.  C.  296  ;  65  L.  J.  M.  C.  161  ;  60  J.  P. 
660  ;  4.5  W.  R.  34  ;  74  L.  T.  497— H.  L.)  and 
Royal  College  of  Music  v.  Westmimter  Vestry 
([1898]  1  Q.B.  809;  67L.J.Q.B.  540;  62  J.  P. 
357  ;  78  L.  T.  441  (supra:)— C.  A.)  applied  and 
followed. 

HoENSEY  School  op  Art  r.  Edmonton  Union 

[Assessment     Committee    and    Others, 

(1906)  70  J.  P.  121  ;   94  L.  T.  203  ;  4  L.  G.  R. 

178— Div.  Ct. 

102.  Unauthorised  Use  of  E.rempted  Land — 
Imposition  of  Corporation  Rates  —  Effect  on 
Exemption.^ — By  20  Geo.  3,  c.  Iv.,  certain  land, 
called  P.  Park,  was  vested  in  trustees  for  the 
benefit  of  the  inhabitants  of  P.,  -and  was 
exempted  from  the  poor  rate  ;  and  by  the  same 
Act  the  purposes  for  which  the  land  might  be 
used  were  set  out.  The  trustees  used  part  of 
the  land  for  purposes,  and  let  the  rest  of  it  on  a 
lease  unauthorised  by  20  Geo.  3,  c.  Iv. 

Held — that  this  did  not  prevent  the  exemp- 
tion granted  by  20  Geo.  3,  c.  Iv.,  from  attaching 
to  the  land  both  in  the  trustees'  and  in  their 
tenants'  hands. 

By  38  &  39  Vict.  c.  Ixxxii.,  P.  Park  was 
made  liable  for  all  rates  imposed  by  the  corpora- 
tion of  P.  By  sect.  211  of  the  Public  Health 
Act,  1875,  the  assessment  of  poor  rate  is  to 
precede  the  levying  of  any  general  district  rate. 

Held— that  38  &  39  Vict.  c.  Ixxxii.  did  not 
impliedly  repeal  the  exemption  contained  in  20 
Geo.  3,  c.  Iv. 

Pontefract     Assessment     Committee     v. 

[pontefract  park  trustees  ;  the  same  i'. 

Hartley,  (1898)  78  L.  T.  738— C.  A. 

103.  Volunteer  Drill  Hall  rested  in  Command- 
iiiij  Officer — I\irt  of  Premises  occasionally  Let  for 
Performances^  Entertainments,  Si'C. —  Occupation 
—  Volunteer  Act,  1863  (26  &  27  Vict.  c.  65),  s.  26. 
— Certain  freehold  premises  were  used  as  a  drill 
hall,  storehouse,  sergeant  instructor's  residence, 
officers'  and  no7i-commissioned  officers'  quarters. 
The  whole  was  vested  in,  and  in  the  occupation 
of,  the  commanding  officer.  Certain  portions  of 
the  premises  were  occasionally  let  for  lectures, 
trade  exhibitions,  concerts,  balls,  dramatic  ancl 
other  performances,  but  such  letting  was  sub- 
servient to  the  use  of  the  hall  for  military  pur- 


poses. The  appellant  was  the  caretaker,  who 
looked  after,  but  did  not  reside  on,  the  premises, 
l)ut  the  musical  and  theatrical  licences  for  the 
part  of  the  premises  occasionally  let  were  taken 
out  in  the  name  of  the  appellant.  The  appellant 
was  rated  in  respect  of  such  parts  of  the  pre- 
mises as  were  not  used  exclusively  for  volunteer 
purposes. 

Held — that  the  appellant,  being  only  a  ser- 
vant, was  not  the  proper  person  to  be  rated,  but 
that  those  portions  of  the  premises  which  were 
occasionally  let  out  were  not  exempt  from  rates 
under  .sect.  26  of  the  Volunteer  Act,  1863. 

Lewis  r.  Durham   Union  Assessment  Com- 

[mittee,  (1904)  68  J.  P.  220  :    90  L.  T.  383  ; 

20  T.  L.  R.  227  ;  2  L.  G.  R.  533— Div.  Ct. 


VI.  SEWER  RATE. 

104.  Commissioners  of  Sewers  —  Jurisdiction 
over  certain  Area — Part  of  Ai'ea  incorjjoj-ated 
info  County  Borough  hy  Act  of  Parliament — 
Right  of  Commissioners  to  still  levy  Sewer  Rate 
within  the  Borovgli,.'] — By  a  commission  dated 
April  19th,  1858,  commissioners  were  appointed 
for  the  lower  level  of  the  county  of  Gloucester,  to 
repair  certain  ditches,  banks,  and  other  defences 
by  the  sea  coast,  which  were  in  a  bad  state  of 
repair,  and  power  was  given  to  them  to  "  tax 
assess  charge  distrain  and  punish  "  persons  within 
the  area  after  the  quantity  of  their  lands  as  to 
the  commissioners  might  seem  most  convenient. 

By  the  Bristol  Corporation  Acts  of  1895^  1901, 
1902  and  1904,  the  city  of  Bristol  was  extended 
so  as  to  include  certain  parts  of  countj-  parishes 
which  were  included  in  the  area  of  the  com- 
missioners and  over  which  the  commissioners  had 
power  to  levy  rates  for  drainage  and  other 
purposes. 

Held— that  the  fact  that  the  lands  had  been 
brought  within  the  extended  city  did  not,  upon 
the  construction  of  the  Acts  refeiTed  to,  take 
them  out  of  the  jurisdiction  of  the  commissioners 
or  exempt  them  from  a  tax  or  rate  assessed  by 
the  commissioners. 

Bristol  Corporation  v.  Commissioners  of 
[Sewers  for  Lower  Level  of  Gloucester- 
shire, (1906)   70  J.  P.  528  ;  95  L.  T.  183— 
Buckley,  J. 


RATIFICATION. 


S<-c  Agency. 


REAL     PROPERTY    AND 
CHATTELS     REAL. 

I.  Genkkal 

n.  EsTATKS  Tail 

[a)  General 

(//)  Disentailing         , 


COL, 
267 


268 
269 


267 


EEAL   PROPERTY  AND   CHATTELS  REAL. 


268 


III.  Land  Transfer 
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IV.  Merger 

See  also  EXECUTORS :  Limitation  of 
Action,  32—42  ;  Perpetuities  ; 
Powers  ;  Sale  of  Land  ;  Settle- 
ments ;  Trusts  and  Trustees ; 
Wills. 

I.  GENERAL. 

1.  Recovery  of  Land— Title  hy  Possession— 
Devisable  Interest  in  Land— Statutory  Title.] 
— H.  C.  in  1863  took  possession  of  certain  pre- 
mises on  the  death  of  his  father,  who  had  left 
the  same  to  his  son  David,  who  never  asserted 
any  title  to  the  property  since  a  house  was  built 
thereon  with  H.  C.'s  money.  H.  C.  devised  the 
property  to  his  two  sisters  and  his  niece  respec- 
tively for  life,  and  after  the  death  of  the  survivor 
to  his  nephew  H.  C.  The  sisters  and  niece,  after 
the  death  of  the  testator  H.  C.  in  1876,  lived  in 
the  premises  until  the  death  of  the  last  survivor, 
which  took  place  in  1898.  The  defendant,  a 
step-son  of  one  of  the  tenants  for  life,  lived  for 
part  of  the  time  with  them,  and  remained  in 
possession.  The  testator's  nephew  H.  C.  died 
during  the  lifetime  of  the  tenants  for  life,  intes- 
tate and  a  bachelor,  and  his  father,  as  heir-at- 
law,  conveyed  the  premises  to  his  son  the 
plaintiff. 

Held — that  the  possession  of  H.  C.  the  tes- 
tator was  adverse  to  his  brother  David,  and  that 
the  interest  was  devisable  by  him  by  will  ;  that 
he  had  exercised  his  power  by  devising  it ;  that 
his  sisters  had  taken  possession  under  that  will, 
and  had  recognised  it,  and  that  a  statutory  title 
had  been  acquired  in  H.  C.  and  his  devisees  ; 
that  the  remainderman's  title  accrued  on  the 
death  of  the  last  tenant  for  life  in  1898,  and  that 
the  plaintiff  had  established  his  title  to  the  re- 
mainderman's interest  in  the  property  and  was 
entitled  to  recover  possession  of  the  premises 
with  mesne  profits. 


As/ter  V.  Wldtloch  ((1865)  L.  R.  1  Q.  B.  1  ; 
35  L.  J.  Q.  B.  17  ;  14  W.  R.  26)  followed. 

Calder  v.  Alexander,  (1900)  16  T.  L.  R.  294 
[ — Phillimore,  J. 

2.  Interpretation — Meaning  of  '^Income" — 
Deduct  ions — Outyoings — TitJtes — Rent -charges — 
Voluntary  Abatement  of  Rent — Property  unlet — 
Proj^erty  personally  occiq^ied.] — In  calculating 
the  amount  of  "  income  " — as  the  word  is  used  in 
a  popular  sense — actually  derived  from  landed 
estates  for  any  particular  year,  it  is  right  to 
deduct  from  the  gross  receipts  sums  payable  by 
way  uf  tithe  and  of  rent-charges  under  the 
Improvement  of  Land  Act,  1864,  created  by  the 
predecessor  in  title  of  the  person  whose  "  income" 
is  being  calculated  ;  and  also  such  voluntary 
abatements  of  rent  to  tenants  as  are  fully  neces- 
sitated by"  the  circumstances  of  the  case.  The 
owner  of  the  "  income  "  is  not  to  be  credited 
with  rent  for  any  part  of  the  property  which 
happens  to  be  unlet  during  the  particular  year. 


Decision  of   Kekewich  J.   (64  J.  P.  248  ;  48 
W.  R.  165  ;  81  L.  T.  675)  affirmed. 
Lady  Bateman  r.   Faber,  (1900)  48  W.  R. 
[625  ;  83  L.  T.  7— C.  A. 

3.  GaveUiind— Part ibility— Heirs  of  the  same 
Degree— Collaterals— Degrees  of  Remoteness — 
Question  of  Law.'] — The  custom  of  gavelkind  is 
not  against  the  common  law,  but  js  in  fact  the 
common  law  of  the  land  in  Kent  and  is  a  question 
of  law  and  not  a  question  of  fact.  According  to 
the  custom  of  gavelkind,  the  partibility  among 
heirs  of  the  same  degree  extends  to  all  degrees 
of  remoteness.  It  does  not  stop  at  the  relation- 
ship of  brothers  and  their  issue. 

In  RE  Chenoweth,  Ward  v.  Dwelley,  [1902] 

[2   Oh.  488  ;  71  L.  J.  Ch.  739  ;  .50  W.  R.  663  ; 

86  L.  T.  890  ;  18  T.  L.  R.  702— Farwell,  J. 

4.  Chattels  Real — Rent-charge  on  Lea-wholds 
—  Vendor's  Lien  for  luipaid  Purchase-money— 
Intestacy— Real  Estate  Chanies  Acts,  1854  (17 
&  18  Vict.  c.  113),.?.  1,  and  1877  (40  &  41  Vict.  c. 
34),  s.  1.]— On  the  true  construction  of  the  Real 
Estate  Charges  Act,  1877,  a  chattel  real  {e.g.,  a 
rent-charge  on  leaseholds)  passes  upon  an 
intestacy  to  the  next  of  kin  subject  to  a  primary 
liability'  for  any  mortgage,  or  lien,  by  a  vendor 
for  unpaid  purchase-monies. 

Decision  of  Byrne,  J.  ([1904]  1  Ch.  Ill  ;  73  L.  J. 
Ch.  98  ;  20  T.  L.  R.  71)  affirmed. 
In  re  Eraser,  Lowther  r.  Feaseb,  [1904] 

[1  Ch.  726  ;  73  L.  J.  Ch.  481  ;  52  W.  R.  516  ; 
91  L.  T.  48  ;  20  T.  L.  R.  414— C.  A. 

5.  Prcsuuiption  of  Lost  Grant — Covenant  by 
Landlord  to  pay  Quit-Rent—In  Fact  paid  by 
Tenant  for  many  Years.]— In  1708,  H.  who  held 
lands  subject  to  a  quit-rent  granted  then  to  D. 
in  fee  subject  to  a  rent,  but  H.  covenanted  to 
pay  the  quit-rent. 

Since  1780,  however,  D.'s  successors  had  in 
fact  always  paid  this  quit-rent. 

Held — that,  in  the  absence  of  any  explana- 
tion of  these  payments  made  by  persons  not 
apparently  liable  for  them  during  120  years,  the 
Court  would  presume  some  lost  grant  under 
which  such  liability  had  in  fact  arisen. 
Bomford  v.  Neville,  [1904]  1  Ir.  R.  474— C.  A. 

II.  ESTATES    TAIL. 

(a)  General. 

6.  Tennnt  in  Tail — Maintenance  during  Mi- 
nority— Direction  to  acciniiulate  SurjAvs  Income 
—  U])l{eep  of  FdniUy  Jft/nsion  —  Vplieep  of 
Establishment— Siihsrrijifidns  to  Local  Chari- 
ties.]—A  testator,  the  gieat-grandfather  of  the 
plaintiff,  settled  very  large  estates,  about  £12,000 
a  year  in  land,  and  some  half  a  million  in  per- 
sonalty, which  was  to  be  invested  in  land  to  be 
settled  to  uses  similar  to  those  devised  by  the 
will,  and  directed  that  the  trustees  should,  out  of 
the  rents  and  profits  of  the  same  estates,  raise 
and  levy,  for  the  maintenance,  education,  or 
benefit  of  any  tenant  in  tail,  a  sum  not  exceeding 
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£500  in  any  one  yeai'  until  he  attained  the  age 
of  eighteen  years,  and  for  the  residue  of  his 
minority  the  sum  of  £600  in  any  one  year,  and 
that  the  trustees  should  invest  and  accumulate 
the  surplus  of  the  yearly  rents  and  profits  for  the 
benefit  of  such  tenant  in  tail  if  he  should  attain 
full  age. 

Held— that,  as  there  were  no  negative  words 
in  the  will  forbidding  the  trustees  to  exercise 
their  discretionary  power  of  managing  the  estate 
by  keeping  up  the  family  mansion-house  as  a 
home  for  the  benefit  of  the  infant  tenant  in  tail 
and  his  family,  an  application  asking  that  the 
trustees  might  be  permitted  to  expend  some 
£4,000  a  year  in  keeping  up  the  principal  man- 
sion-house on  the  property,  and  in  paying  the 
mother  of  the  infant  plaintiff  a  sum  of  money  to 
enable  an  establishment  to  be  kept  up  at  the 
mansion-house,  where  the  infant  in  tail,  ten 
years  old,  and  his  three  brothers  might  reside, 
and  in  expending  out  of  the  said  sum  a  sum  of 
£100  per  annum  for  local  cliarities,  should  be 
acceded  to. 

Ix  RE  Walker,  Walker  v.  Duncombe,  [1901] 

ri  Ch.  879  ;  70  L.  J.  Ch.  417 ;  49  W.  R.  394  ; 

84  L.  T.  193— FarweU,  J. 

7.  Scottish  Law  of  Entail — Prodmun  for 
Widow  —  Restriction  —  Deduction's  from  free 
Yearly  Rcnt—Wuit  Deductions  allowable — En- 
tail Provisions  Act,  1824  (5  Geo.  4,  c.  87),  s.  Li- 
lt is  provided  by  sect.  1  of  the  Aberdeen  Act, 
1824,  that  the  annuity  to  the  widow  of  a  deceased 
heir  of  entail  shall  iiot  exceed  one-third  of  the 
free  yearly  rent  of  the  entailed  estate  after 
making  certain  specified  deductions. 

Held — that  in  calculating  a  widow's  annuity 
under  this  section  the  heir  of  entail  in  possession 
was  not  entitled  to  deduct  the  expense  incurred 
by  him  in  keeping  up  and  managing  the  estate, 
such  outgoings  not  being  "  burdens  .  .  .  affect- 
ing and  burdening"  the  estate  within  the  mean- 
ing of  the  statute. 

Decision  of  Ct.  of  Sess.  ((1903)  5  F.  48) 
affirmed. 

Galloway  r.  Galloway,  [1904]  A.  C.  50  ;  20 
[T.  L.  R.  58— H.  L.  (Sc). 

(b)  Disentailing. 

8.  Real  Estate — Income  to  A.  for  Life— On  A.^s 
Death  Capital  to  he  invested  in  Lund  to  he  held 
ill  strict  Settlement — Discntailiiai  Assurance  of 
Mone,i— Fines  and  Recon-ries  Act,  1883  (3  &  4 
Will.  4,  c.  74),  ss.  1,  71.]  — Under  a  will  there  was 
a  strict  settlement  of  certain  leal  estate.  The 
testator  dealt  with  his  i)ersonal  estate,  and  he 
gave  that  subject  to  the  \  ayment  of  his  debts 
and  legacies  and  annuities  to  trustees  upon  trust 
to  convert  and  invest  and  to  pay  the  annual 
income  thereof  for  the  benefit  of  his  sous  J.  H. 
and  E.  K.  H.  in  eriual  shares  during  their  joint 
lives,  and  upon  the  decease  of  either  of  them  to 
jiay  the  whole  to  the  survivor  for  life,  and  upon 
the  death  of  the  survivor  upon  trust  to  convert 
and  lay  out  and  invest  the  moneys  arising  there- 
from in  the  purchase  of  land  to  be  settled  in  the 


same  strict  .settlement  as  his  real  estate.  A  dis- 
entailing deed  was  executed  during  the  lifetime 
of  E.  K.  H.  by  the  tenant  in  tail  with  the  consent 
of  the  person  who,  if  E.  K.  H.  had  died  and  the 
money  had  been  laid  out  in  land,  would  have 
been  tenant  for  life  of  the  land  so  purchased. 
J.  H.  died  without  ever  having  had  issue. 

Held — that  according  to  the  true  construction 
of  the  will  of  the  testator,  and  in  the  events 
which  had  happened,  the  disentailing  assurance 
was  effectual  to  bar  the  entail  in  the  moneys  of 
E.  K.  H.  directed  to  be  laid  out  in  land. 

Fordham  v.  Fordham   ((1804)  34    Beav.  59  ; 
13  W.  R.  197  ;  11  Jur.  (k.S.)  28)  followed. 
Ix  re  Harvey,  Harvey  v.  Harvey,  [1901]  2 

[Ch.  290  ;  70  L.  J.  Ch.  694  ;  49  W.  R.  695  ;  85 
L.  T.  ,S6— Byrne,  J, 

9.  Alternative  Gifts  in  Remainder  — -'  After 
the  Determination  or  in  Di'fcisance  of  any  such 
Estate  Tail  '•—l'i„isrrrl,iu'„',l  Persons—Repre- 
sentation—Finr:<  and  hWovrries  Act.  1833  (3  &  4 
Will.  4,  c.  74),  .V.  15.]— A  testator '  by  his  will 
devised  real  estates  to  trustees  on  trust  after 
providing  for  the  management  of  the  estates,  kc, 
to  pay  surplus  rents  to  the  testator's  widow  for 
her  life.  The  testator  directed  that  after  the 
decease  of  his  widow  the  surplus  rents  should  be 
accumulated  for  the  purpose  of  paying  off  certain 
mortgages  on  the  said  estates,  and  further  directed 
the  trustees,  after  the  determination  of  the  ijeriod 
of  accumulation  and  subject  to  his  widow's  life 
estate,  to  convey  and  assiu-e  the  s:iid  real  estates 
so  that  the  same  should  stand  limited  to  the  use 
of  G.  in  tail  male,  but  if  G.  should  be  dead  to  the 
use  of  the  person  who  should  be  the  first  heir 
male  of  the  body  of  G.  in  tail  male,  with  remain- 
der to  the  person  who  should  be  entitled  to  the 
title  of  Earl  of  C.  in  tail  male,  with  remainder  to 
the  testator's  right  heirs.  By  a  codicil  to  his  will 
the  testator,  after  reciting  the  devise  to  the  said 
G..  thereby  revoked  the  said  devise  and  gave  and 
devised  the  said  estates  after  the  death  of  the 
testator's  widow  to  R.  in  tail  male,  with  all  the 
limitations  as  testator's  will  mentioned.  The 
trust  for  accumulations  being  treated  by  the 
Court  for  the  purpose  of  the  application  as  at 
an  end,  and  R.,  with  the  consent  of  the  testator's 
widow,  having  barred  the  estate  tail  in  a  fund  in 
Court  representing  the  proceeds  of  the  sale  of 
part  of  the  .«aid  estates,  anil  assigned  the  same 
to  trustees  subject  to  the  widow's  life  interest  : — 

Held — that  R.  took  a  vested  estate  tail  in 
remainder  expectant  on  the  death  of  the  testator's 
widow,  that  subsequent  estates  had  been  baired 
by  the  disentailing  assurance  as  being  estates  to 
take  effect  in  a  certain  event  after,  if  not  in 
defeasance  of,  the  vested  estate  in  tail  male  in 
remainder  of  R.,  and  that  the  fund  in  Court 
might  be  paid  out  to  the  assignees  of  the  testator's 
willow  and  R. 

Lady  C^ardigax  r.  Curzon  Howe  (2),  [1901] 

[2  Ch.  479  ;  70  L.  -1.   Ch.  763  ;  49  W.  R.  715  : 

17  T.  L.  R.  655— Byrne,  J. 

10.  Fraud  on  Tenant  in  Tail  in  Remainder — 
Action  to  set  aside  Deed — /'///•^/<'.s'.]— Assuming 
that   a   tenant  in  tail  in  rcmaimler  may  uiulcr 
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some  circumstances  be  entitled  to  have  set  aside 
a  disentailing  deed  (and  subsequent  dealings 
with  the  estate)  by  a  preceding  tenant  in  tail  as 
being  obtained  by  fraud,  yet  the  Court  will  not 
entertain  his  action  unless  the  heir  or  devisee  of 
the  disentailing  tenant  be  a  party. 
COENEWALLr.  PkIOLEAU  AND  ANOTHER,  (1904) 

[20  T.  L.  E.  606— Walton,  J, 

11.  Consent  of  Protector — Given  after  Death 
of  Tenant  in  Tail— Validity — Fines  and  Re- 
coveries Act,  1833  (3  &  4  Will.  4,  c.  74),  ss.  15, 
34,  40,  41,  42.] — Where  a  tenant  in  tail  executes 
a  disentailing  deed  and  dies,  the  consent  of  the 
protector  can  be  effectively  given  after  his  death, 
so  long  as  it  is  given  in  time  for  the  deed  to  be 
enrolled  within  six  months  of  its  execution. 

In  re  Pier's  Estate  ( (1863)  14  Jr.  Ch.  Kep.  452) 
followed. 
Whitmoke-Seaele     r.    Whitmoee-Seaele, 

[1907]    2   Ch.  332;    76   L.  J.    Ch.  576;     97 
L.  T.  160— Kekewich,  J. 

12.  Recovery  hy  Tenant  in  Tail — Uses  de- 
clared— ReS7ilting  Use — Evidence— Intei'lineation 
and  Alteration  in  a  Deed — Presumption.'] — When 
uses  are  declared  upon  a  recovery  by  a  tenant  in 
tail,  which  do  not  exhaust  the  fee,  the  use  so  far 
as  unexhausted  results  to  the  recoveror. 

Tanner  v.  Radford  ((1833)  6  Sim.  21) 
explained  and  followed. 

By  settlement  dated  October  29th,  1800, 
executed  on  the  marriage  of  P.  L.  and  J.  L.,  the 
lands  of  B.  were  granted  to  trustees  to  the  use 
of  P.  L.  for  life  with  remainder  to  the  use  of  the 
first  and  every  other  son  of  the  marriage  in  tail 
male  with  remainders  (as  was  held  by  tlie  Court) 
to  the  heirs  male  of  J.  L.,  T.  L.,  and  P.  L. 
(uncles  of  the  husband). 

In  1833  C.  L.,  the  eldest  son  of  P.L.  and  J.  L., 
married,  and  two  deeds  were  then  executed, 
both  dated  June  10th,  1833.  By  the  first  of 
these,  after  reciting  that  C.  L.  was  desirous  of 
barring  the  entail  and  acquiring  the  fee  for  the 
purposes  thereinafter  mentioned,  P.  L.  and  C.  L. 
granted  the  lands  to  G.  for  the  joint  lives  of 
P,  L.  and  G.  to  the  intent  that  the  said  G. 
might  become  tenant  of  the  freehold  of  the  said 
lands  in  order  that  a  recoveiy  might  be  sufi:ered. 
It  was  thereby  declared  that,  after  judgment 
should  have  been  obtained  and  seisin  taken  upon 
such  recovery,  the  lands  should  enure  to  W.  J. 
and  P.  J.  in  fee  simple  for  the  uses  of  the  settle- 
ment of  equal  date  and  for  no  other  uses  or 
purposes  whatsoever. 

By  the  settlement  of  equal  date,  the  lands 
were  conveyed  to  W.  J.  and  P.  J.  in  fee  simple, 
to  the  use  of  C.  L.  for  life,  with  remainder  in 
tail  male,  with  divers  remainders  over,  but  the 
settlement  did  not  contain  any  ultimate  limita- 
tion of  the  fee.  It  declared  the  uses  of  the 
recovery  to  be  that  the  estate  tail  of  C.  L.  and 
all  reversions  and  remainders  over  might  be 
barred,  and  that  after  judgment  upon  the 
recovery  the  lands  should  enure  to  W.  J.  and 
P.  J.  for  ever  for  the  uses  and  trusts  therein- 
before expressed,  and  for  no  other  use,  intent, 


or  (purpose  whatsoever.     A  recovery  was  duly 
suffered. 

C.  L.  died  in  1897,  without  issue,  and  all  the 
other  remainders  under  the  settlement  of  1833 
failed.  The  plaintiff  as  heir  of  one  of  the 
remaindermen  in  the  settlement  of  October  29th, 
1800,  brought  an  action  against  the  devisees 
under  the  will  of  C.  L.,  claiming  to  be  entitled 
on  the  ground  that  as  there  was  no  limitation  of 
the  fee  contained  in  the  settlement  o.f  June  10th, 
1833,  the  recovery  only  barred  the  entail  for  the 
purposes  of  the  settlement,  leaving  a  resulting 
use  in  favour  of  thepiior  settlement. 

Held  by  C.   A.    (affirming    the    decision   of 
Porter,  M.K.) — that  the  estate  tail  was  barred 
absolutely,  and  the  ultimate  use  in  fee  resulted 
in  C.  L. 
Lynch  v.  Clarkin,  [1900]  1  Ir.  K  178— M.R. 

13.  Grant  from  the  Croicn  —  Reversion  in 
Croicn — If  for  Consideration  cannot  he  harred — 
Wlien  Consideration  will  he  presumed — If  Volun- 
tary may  he  harred — Animitij  cliarged  on  Fee 
Farm.  Rents — King  de  jure — Fines  and  Recoveries 
Act,  1833  (3  &  4  Will.  4,  c.  74),  s.  18—34  &  35 
Hen.  8,  c.  20,  s.  2.] — A  grant  of  an  annuity  of 
£100  out  of  "  certain  fee  farm  and  other  rents  " 
in  the  hands  of  trustees  to  the  widow  of  P.  and 
after  her  death  to  the  heirs  of  the  body  of  P.  is 
of  the  nature  of  real  estate  and  well  entailed. 

GiffardY.  Wortliington  {(\^i&)  an  unreported 
suit  in  connection  with  the  same  matter)followed. 

If  the  Crown  for  good  consideration  (e.g., 
services  rendered)  grants  an  estate  tail  with 
reversion  to  the  Crown,  the  reversion  cannot  be 
barred,  for  the  Fines  and  Eecoveries  Act,  1833, 
does  not  apply  to  tenants  in  tail  within  the  Act, 
34  &  35  Hen.  8,  c.  20. 

If  there  was  no  consideration,  the  Act  of  1833 
applies,  and  the  estate  tail  may  be  barred : 
unless,  however,  the  grant  shows  clearly  that 
there  was  no  consideration,  the  Court  will  infer 
consideration  from  lapse  of  time. 

Services  rendered   to  a  king   de  jure,  but   a 
fugitive,  are    a   good    consideration  for  a  grant 
made  by  him  afterwards  when  king  de  facto. 
KOBIKSON  V.  GiFFARD,   [1903]    1   Ch.  865  ;  72 

[L.  J.  Ch.  757;  i-1  W.  K.  551  ;  88  L.  T.  348  ; 
19  T.  L.  R.  337— Farwell,  J. 

14.  Protector — Owner  of  Prior  Estate — Void 
Accumulation  Clause  —  Heir  —  Accumulatio7is 
Act,  1800  (39  &  40  Geo.  3,  c.  98),  s.  I— Fines  and 
Recoveries  Act,  1833  (3  &  4  Will.  4,  c.  74), 
ss.  22,  27.] — H.  devised  lands  to  trustees  during 
the  lives  of  three  persons  upon  trust  to  pay 
annuities  to  them  out  of  the  rents  and  to 
accumulate  the  surplus  until  the  death  of  the 
last  of  them  for  the  benefit  of  his  grandchildren  ; 
upon  the  death  of  the  last  survivor  the  lands 
were  devised  to  J.  in  tail.  After  twenty-one 
years,  when  the  trust  for  accumulation  became 
void,  the  heir  took  the  surplus  pending  the  death 
of  the  last  surviving  annuitant. 

Before  such  death  occurred  J.  executed  a 
disentailing  deed. 

Held — that  such  deed  was  effective  since 
neither  the  heir  nor  the  grandchildren  could  be 
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re[i:ardcd  as  protectors  of  the  settlement :  the 
former  was  excluded  by  sect.  27  of  the  Fines 
and  Recoveries  Act,  1833,  and  the  latter  were 
not  persons  who  "  would  have  been  entitled  if  no 
absolute  disposition  had  been  made." 
In  re  John  Hughes,  [1906]  2  Ch.  642  ;  75 
[L.  J.  Ch.  784  ;  95  L.  T.  379— Eady,  J. 

15.  Estate  t^ettlcd  J//  Statute — Coal  Duties — 
Jti'deiiijjfion  hy  Annuiti/ — Sa/e  of  Annuity  for 
Lump  Suin—I'oicer  to  lay  out  Money  in  Land  to 
he  held  for  mine  JJdati's — Power  to  bar  Entail — 
Fines  and  Recoveries  Act,  1833  (3  &  4  Will.  4, 
c.  74),  ss.  15, 18.] — Certain  duties  on  coal  shipped 
or  sold  out  of  the  Tyne  were  granted  by 
Charles  II.  by  letters  patent  to  the  first  Duke  of 
liichmond  and  the  heirs  of  his  body ;  by  subse- 
quent statutes  the  duties  were  exchanged  for  an 
annuity,  and  the  latter  sold  for  a  lump  sum, 
which  was  laid  out  in  the  purchase  of  land  to  be 
held  to  the  same  persons  and  for  the  same  estates 
as  the  original  duties.  One  of  the  statutes  ex- 
pressly provided  that  in  default  of  heirs  of  the 
body  of  the  first  duke  the  annuity  should  revert 
to  the  Crown,  and  in  one  or  more  others  the 
Crown's  reversion  was  specially  mentioned. 

Held— that  the  coal  duties  were  entailable  as 
being  a  "  tenement "  within  the  statute  de  Bonis  ; 
that  tlie  meie  fact  that  the  estate  tail  was  created 
or  governed  by  an  Act  of  Parliament  did  not 
prevent  the  tenant  in  tail  from  barring  the 
entail  under  sect.  15  of  the  Fines  and  Recoveries 
Act,  1833;  that  the  Duke  of  Richmond  for  the 
time  being  was  "  actual  tenant  in  tail  "  within 
that  section  and  could  bar  the  entail,  and  the 
fact  thai;  the  Crown's  reversion  was  specially 
mentioned  in  some  of  the  Acts  did  not  take 
away  the  power  to  bar  that  reversion. 
Attobney-General  r.  Duke  of  Richmond 

[AND  Others  (No.  2),  [1907]  2  K.  B.  940  ;  76 
L.  J.  K.  B.  1049  ;  22  T.  L.  R.  742— Bray,  J. 

III.  LAND  TRANSFER. 

16.  Jurisdiction  of  Court — ApiMcation  under 
Part  I.  of  Land  Transfer  Act,  1897  (60  &  61 
Vict.  c.  6.5),  s.  2  (2).] — The  exclusive  jurisdiction 
of  the  senior  judge  under  the  Land  Transfer 
Act  of  1897  is  limited  to  Part  II.  of  that  Act. 

Ix   RE   Walbeck,    [1904]    W.   N.   204— Keke- 

[wich,  J. 

17.  PegiHtration  —  Eectijication  —  Fraud  — 
Indemnity— Land  Transfer  Act,  1897  (60  &  61 
Vict.  c.  65),  s.  7.]— The  solicitor  for  the  regis- 
tered owner  of  a  charge  upon  certain  land  forged 
tlie  signature  of  the  owner  to  a  transfer  of  the 
charge  and  to  an  authority  to  the  transferee  to 
pay  the  money  to  the  solicitor.  The  transfer 
was  duly  registered.  Neither  the  owner  nor 
transferee  was  guilty  of  any  negligence.  The 
owner,  upon  discovering  the  fraud,  obtained  from 
the  Court  an  order  for  rectifying  the  register  by 
removing  the  name  of  the  transferee  therefrom. 
The  transferee  thereui)on  claimed  indemnity 
under  sect.  7  of  the  Land  Transfer  Act,  1897, 
out  of  the  insurance  fund  provided  by  the  Act. 


Held — that  the  transferee,  not  having  had  a 
transfer  from  some  person  previously  on  the 
register,  and  therefore  not  having  relied  upon 
the  register,  had  no  claim  to  be  indemnified. 

The  act  of  the  registrar  in  putting  a  trans- 
feree's name  on  the  register  is  merely  ministerial, 
and  confers  on  him  no  right  which  he  has  not 
acquired  previously  ;  it  is  not  a  judicial  act, 
as  in  the  case  of  the  registration  of  a  person  first 
registered  as  the  proprietor  of  land. 

Decision  of  Kekewich,  J.  (53  W.  R.  541  ;  92 
L.  T.  621  ;  21  T.  L.  R.  458)  reversed. 

Attorney-General  v.  Odell,  [1906]   2  Ch. 

[47  ;  75  L.  J.  Ch.  425  ;  54  W.  R.  566  ;  94  L.  T. 

659  ;  22  T.  L.  R.  466— C.  A. 

IV.  MERGER. 

18.  Equitahle  Estates — Intention — Expressed 
Grant  of  Fee— Leasehold  Title  in  Equity— Con- 
reyancing  and  Law  of  Property  Act,  1881  (44  & 
45  Vict.  c.  41),  s.  63.] — As  regards  estates  which 
are  purely  equitable  the  question  as  to  merger  is 
one  of  intention. 

H.  was  entitled  to  certain  houses  for  terms  of 
ninety-nine  years  (less  one  day)  by  way  of  mort- 
gage. W.  was  entitled  to  the  same  houses  for 
the  terms  of  ninety-nine  years  subject  to  H.'s 
mortgage  and  the  sub-demise  contained  therein  ; 
and  H.  was  entitled  to  the  reversion  in  fee 
expectant  on  the  determination  of  the  terms  of 
ninety-nine  years.  H.  conveyed  his  reversion 
to  W.  Two  days  afterwards  W.  conveyed  the' 
houses,  '•  subject  to  and  with  the  benefit  of  the  " 
terms  which  had  been  gi-anted  to  the  plaintiffs. 
Three  months  afterwards,  on  July  12th,  1893, 
W.  assigned  the  equity  of  redemption  in  the  terms 
of  ninety-nine  years  to  H.  On  December  20th, 
1894,  H.  conveyed  the  houses  to  the  defendant 
in  fee  by  way  of  mortgage.  The  defendant  had 
no  notice  of  the  plaintiffs'  title. 

Held— that  H.  and  W.  dealt  with  one  another 
on  the  footing  that  the  leases  were,  or  were  to 
be  deemed  to  be,  in  existence  ;  that  it  would  be 
inequitable  to  allow  W.  to  treat  the  leases  as  at 
an  end,  and  as  the  plaintiffs  purchased  from  W. 
expressly  subject  to  the  leases,  they  could  be  in 
no  better  position  in  equity. 

Held,  also,  that  as  the  defendant  had  offered 
to  accept  from  the  plaintiffs  legal  leases  of  the 
houses  on  the  same  terms  as  the  old,  the  defen- 
dant was  entitled  in  equity  to  the  houses  for  the 
respective  residues  of  the  terms,  but  subject 
to  the  payment  of  the  respective  rents  and  to 
the  observance  and  performance  of  the  respective 
covenants  and  conditions. 

Thellusson  r.  Liddard,  [1900]  2  Ch.  635  ;  a^t 

[L.  J.  Ch.  673  ;  49  W.  R.  10  ;    82  L.  T.  753— 

Stirling,  J. 

19.  Equitahle  and  Legal  Estates — Equitahle 
Tenants  in  Common — Assignment  to  them  of  a 
Legal  Estate  as  Joint  Tenants  —  Equal  and 
ai-extensire  Estate  — Shadowy  Pifferenee.]— 
The  rule  that  where  equitable  and  legal  estates, 
equal  and  co-extensive,  unite  in  the  same  persons 
the  former  merges,  or,  in  other  words,  a  person 
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cannot  be  trustee  for  himself,  applies  to  a  case 

where  such  estate  unites  in  two  or  more  persons. 

A  testator  bequeathed  a  leasehold  messuage  to 
a  trustee  in  trust  for  two  of  his  daughters  in 
equal  shares  as  tenants  in  common.  The  trustee 
assigned  the  messuage  to  the  daughters  as  joint 
tenants  at  their  request. 

Held— that  the  difference  in  interest  between 
the  two  estates  was  so  small  and  shadowy  it 
raised  no  presumption  against  merger,  and  that 
the  assignment  created  a  joint  tenancy  in  law 
and  equity. 

Selhy  Y.  Austen  ((1797)  3  Yes.  339  ;  4  R.  R.  10) 
followed  and  extended. 
In    re  Selous,   Thomson  r.  Selous,   [1901] 

[1  Ch.  921  ;  70  L.  J.  Ch.   402  ;    49  W.  R.  440  ; 
84  L.  T.  318— Farwell,  J. 

20.  Intention. ~\ — A.  being  entitled  to  an  estate 
for  life  in  the  lands  of  B.,  subject  to  (among 
others)  a  first  incumbrance  for  £900,  and  a 
charge  for  younger  children,  with  power  to 
mortgage,  purchased  the  incumbrance,  which 
was  conveyed  to  a  trustee  for  him.  He  mort- 
gaged the  lands  subject  to  the  charges.  By  his 
will  he  directed  certain  other  lands  to  be  sold 
for  the  purpose  of  paying  off  the  charges  and 
incumbrances  on  the  lands  of  B. ;  and  he 
empowered  his  trustees,  during  the  minority  of 
his  son  (to  whom  he  devised  the  lands  of  B.,  and 
bequeathed  his  residuary  personal  estate),  to 
apply  the  surplus  rents  of  all  the  lands,  and  also 
to  sell  his  personal  estate,  and  apply  the  proceeds 
thereof,  for  the  same  purpose.  By  a  codicil  he 
increased  the  amount  of  the  charge  for  younger 
children. 

Held— that  the  charge  of  £900  merged. 
In  be  Lloyd's  Estate,  [1903 J  1  Ir.  R.  144— 

[Ross,  J. 

21.  Intention — Life  Tenant  pa ijing  off  Charge 
— Erroneous  Belief — Presumption  of  Intention  to 
heep  Clutrge  alive.'] — A  life  tenant  of  lands, 
believing  himself  to  be  owner  in  fee,  paid  off 
a  charge  and  took  an  absolute  release  of  his 
estate  in  the  lands  with  the  intention  of  extin- 
guishing the  charge.  On  discovering  his  mistake 
he  took  legal  advice  as  to  his  power  to  keep  the 
charge  alive  for  his  own  benefit  ;  but  when 
advised  to  take  legal  proceedings,  he  declined  to 
do  so. 

Held — that  the  life  tenant  was  entitled,  on 
discovering  his  error,  to  keep  the  charge  alive  ; 
and  that  his  subsequent  acts  and  declarations, 
as  proved  in  evidence,  established  sufficiently  his 
intention  to  do  so. 

Connolly  r.  Barter,  [1904]   1   Ir.  R.  130— 

[C.  A. 

22.  Intention—  Viiraised  Portion  charged  on 
La7id — Death  of  Portioner — Landowner  his  Next 
of  Kin— -No  Administration  of  his  Estate.]— A. 
was  entitled  to  an  un raised  portion  charged  upon 
an  estate  of  which  his  father  was  owner  in  fee 
simple.  A.  died  intestate,  and  his  father  never 
took  out  letters  of  administration. 


Held — that  as,  upon  the  facts,  it  would  have 
been  to  the  father's  interest  to  merge  the  charge, 
his  interest  therein  subject  to  A.'s  debts  must  be 
deemed  to  have  merged  in  the  land. 

Swabeg  v.  SioaJjey  ((1846,  1848)  15  Sim.  106, 
502)  followed. 

In  re  Radellffe  ([1892]  1  Ch.  227  ;  61  L.  J. 
Ch.  186  ;  40  W.  R.  323  ;  66  L.  T.  363— C.  A.) 
distinguished. 

In     re    French  -  Brewster,     Walters     r. 

[French-Brewster,  [1904]   1   Ch.   713  ;  73 

L.  J.  Ch.  405  ;  52  W.  R.  377  ;  90  L.  T.  378— 

Eady,  J. 

23.  Intention— EiiiiUahle  Tenant  for  Life  with 
Contingent  UniuiiiKlcr  In  Fee — Lands  subject  to 
Charge — Siihscjiieitt  \'esflng  of  Charge  in  Life 
Tenant — Directum  to  Sell  and  Derive  of  Prin- 
cipal Sum  to  he  realised  by  the  S(-ile.] — Under  a 
settlement  made  in  1871,  P.  was  entitled,  as 
equitable  tenant  for  life,  to  certain  lands,  with 
remainder  in  fee  in  the  event  of  his  dying 
without  issue,  subject  to  an  interposed  life  estate 
in  his  wife.  At  the  time  of  the  settlement  the 
lands  were  subject  to  a  charge  in  favour  of  A. 
In  1878  P.  made  his  will,  wherein,  after  reciting 
that  by  his  marriage  settlement  he  had  given  his 
wife  a  life  estate  in  the  lands,  he  proceeded  as 
follows  ;  "  But  if  it  please  Providence  that  I  lesivc 
no  child,  then,  from  and  after  the  decease  of  my 
said  wife,  I  will  bequeath  and  direct  that  the 
said  lands  .  .  .  shall  be  sold  .  .  .  and  I  hereby 
leave  and  bequeath  the  principal  sum  to  be 
realised  by  the  sale  of  said  property"  upon  cer- 
tain trusts.  A.  died  in  1879,  bequeathing  the 
charge  on  the  said  lands  to  P.,  who  as  her  sole 
executor  obtained  probate.  Subsequently  P. 
executed  three  codicils  to  his  will,  by  each  of 
which  he  disposed  solely  of  sums  of  Government 
stock,  leaving  them  to  his  wife  for  life,  and  after 
her  death,  upon  trusts  similar  to  those  declared 
in  his  will.  P.  died  in  1884.  On  a  question 
subsequently  arising  as  to  whether  the  charge 
was  still  subsisting  : — 

Held,  first,  that,  on  the  evidence,  the  infer- 
ence to  be  drawn  was  that  P.  intended  the 
charge  to  merge  ;  and,  secondly,  that  (apart  from 
this  question)  the  words  in  the  will,  "  principal 
sum  to  be  realised  by  the  sale,"  were  sufficient 
to  pass  the  entire  net  proceeds  of  sale,  including 
the  charge. 

In  ee  Butlin's  Estate,  [1907]  1  Ir.  R.  159— 
[Wylie,  .1. 
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III.  In  Gexeral 279 

See  also  Agency.  57 ;  Bankruptcy  ; 
Chose  in  Action  ;  Companies,  34, 
230 — 238  ;  Lunatics  ;  Mortgages  ; 
Railways  and  Canals,  85. 

I.  IN   PARTNERSHIP  PROCEEDINGS. 

1.  Biinki'iiptcy  of  One  Partner — Solicitors — 
Condnct  of  Action  —  Practice.]  —  A  receiver 
iippointed  on  the  application  of  the  plaintiff  in 
a  partnership  action  cannot  be  represented  by 
the  plaintiff's  solicitors  in  matters  in  which  his 
interests  as  such  receiver  conflict  with  the 
plaintiff's  interests. 

Bloomer  r.  Currie,  (1907)  51  Sol.  Jo.  277— 
[Joyce,  J. 

2.  Dissolution  —  Receiver  and  Manager  — 
Management  —  Interference  —  Irijioiction.] — The 
l)laintitt',  one  of  two  brothers  who  carried  on  a 
business  in  partnership,  brought  an  action  for 
dissolution  of  partnership  against  the  other,  of 
whose  mismanagement  he  complained.  An  order 
was  made  appointing  a  receiver  and  manager, 
who  dismissed  the  defendant  from  the  manage- 
ment, and  afterwards  an  order  was  made  for  the 
dissolution  of  the  partnership,  the  taking  of  the 
partnership  accounts,  and  the  realisation  of  the 
partnership  effects. 

The  defendant  set  up  and  managed  a  rival 
business  under  a  similar  name,  which  he  alleged 
belonged  to  his  sous  as  partners,  and  for  which 
his  wife  and  her  sisters  advanced  the  capital. 

On  a  motion  by  the  plaintiff  for  an  injunction 
to  restrain  the  defendant  from  interfering  with 
the  receiver's  management  of  the  old  business, 
it  was  proved  that  the  defendant  had  spread 
rumours  to  the  effect  that  the  old  business  would 
shortly  be  closed  and  solil  by  auction,  and  had 
induced  some  of  the  employes  of  the  old  busi- 
ness to  leave,  after  giving  due  notice,  and  to 
enter  the  employment  of  the  new  business,  and 
also  had  attempted  to  obtain  from  the  landlord 
the  tenancy  of  a  field  which  had  long  been  in 
the  occupation  of  the  old  partnership,  and  used 
in  the  old  business. 

Held — that  any  act  calculated  to  injure 
property  under  the  control  of  the  receiver  and 
manager  was  an  interfeience  with  the  manage- 
ment of  the  receiver  and  manager,  whom  the 
Court  was  bound  to  protect  ;  and  an  injunction 
was  granted  restraining  the  defendant  from 
interfering  with  the  management  of  the  receiver 
and  manager. 

Dixon  r.  Dixon.  (1903)  89  L.  T.  272;   [1904] 
[1  Ch.  Kil  ;  T.i  L.  J.  Ch.  103— Eady,  J. 

3.  Dissolution — S)ir riving  Partner  appointed 
llecci rer — llcm  u nerat ion — liecei  rer  i ndehted  to 
I'artnersliip.'] — A  surviving  partner  who  was 
appointed  receiver  by  the  Court  upon  the  usual 
terms  proved  to  be  indebted  to  the  partnership. 

Held — that  he  was  nevertheless  entitled  to  be 
paid  his  remuneration  and  costs  as  receiver  out 


of  the  moneys  received  by  him,  although  he  was 
unable  to  pay  his  debt  to  the  partnership. 

Davy  v.  Scarth,  [1906]  1  Ch.  55  ;  75  L.  J.  Ch. 
[22  ;  54  W.  R.  155— Farwell  J. 

II.  EQUITABLE   EXECUTION. 

4.  Book  Pelts — Charge  on— Debts  alreadg 
Receired.] — The  defendant  had  charged  certain 
book  debts  in  favour  of  the  plaintiffs,  who  now 
applied  for  a  receiver.  It  being  shown  that  the 
defendant  had  already  got  in  the  debts  and 
spent  the  proceeds : — 

Held — that  no  order  could  be  made. 

Harper  r.  McIntyre,  (1907)  51  Sol.  Jo.  701— 

[Pickford,  J. 

5.  Contract  for  Sale  of  Land — Creditor  of 
Piircliascr  appointing  Receiver  —  Contract  re- 
scinded upon  Payment  of  Moneij  by  Vendor  to 
Purchaser— Rights  of  Receiver.]  -hi  1901,  A., 
who  had  agreed  to  buy  land  of  B.,  paid  his 
deposit  and  took  possession  ;  in  1902  a  judgment 
creditor  of  A.  got  himself  appointed  receiver  of 
A.'s  interest  in  the  land,  and  gave  notice  to  B., 
but  did  not  i)erfect  his  security  as  receiver  till 
May,  1903.  In  the  meantime,  in  January,  1903, 
after  litigation,  B.  agreed  to  rescind  the  contract, 
and  A.  agreed  to  give  up  possession  upon  receiv- 
ing £110  (such  sum  not  to  be  considered  as  part 
repayment  of  the  deposit). 

Held — (1)  that,  as  the  contract  fell  through 
before  conveyance,  B.'s  relationship  to  A.  between 
1901-3  never  became  that  of  trustee  and  cestui 
que  trust  {Rayner  v.  Preston  ((1881)  18  Ch.  1  ; 
50  L.  J.  Ch.  472  ;  45  J.  P.  829  ;  29  W.  R.  540  ; 
44  L.  T.  787— C.  A.)  followed),  and  that  there- 
fore the  receiver  had  no  charge  upon  the  land. 

(2)  That  in  the  case  of  personalty,  a  receiver's 
title  does  not,  upon  his  perfecting  his  security, 
date  back  to  the  date  of  his  appointment,  and 
that,  therefore,  as  he  was  not  in  a  position  in 
January,  1903,  to  give  a  receipt  for  the  £110,  he 
could  not  now  claim  it  from  B, 
RiDOUT  V.  Fowler,  [1904]  1  Ch.  658  ;  73  L.  .1. 
[Ch.  325  ;  90  L.  T.  147— Farwell,  J. 

Afhrmed — on  the  ground  that  A.,  the  pur- 
chaser, never  had  any  interest  in  the  land,  and 
that  the  £110  was  i)aid  to  him  on  the  basis  that 
he  had  no  such  interest. 

[1904]  2  Ch.  93  ;  73  L.  J.  Ch.  579 ;  53  W.  R.  42  ; 
[91  L.  T.  509— C.  A. 

6.  Xationul  Schoolmaster  —  Distalment  of 
Salary  actually  due — Public  Policy.] — The 
Court  has  jurisdiction  to  afjpoint  a  receiver  over 
an  instalment  of  a  National  schoolmaster's  salary 
which  has  actually  become  due. 

It  is  not  aganist  public  policy  that  iin  instal- 
ment of  such  a  salary,  when  actually  due,  .-hnuld 
be  liable  to  execution. 
PiCTON  r.  Cullen,  [1900]  2  Ir.  R.  (il2— C.  A. 

7.  Order  appointing  —  Charge  or  Sale  — 
"Actual  Deliven/  in  E.recutiou"  —  Judgments 
Act,  18(U   (27  .V:"  28  Vict.  c.   112),  .v.   1.]— The 
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Equitable  Execution —  Cimtimied. 
defendants  in  a  probate  action  having  been 
condemned  in  costs,  the  plaintifE  obtained  an 
order  from  the  Probate  Division  for  the  appoint- 
ment of  a  receiver  of  the  rents  and  profits  of  real 
estate  vested  in  remainder  in  the  defendants. 
On  an  application  in  the  Chancery  Division  by 
the  plaintiff  for  a  charge  on  and  sale  of  such 
remainder : — 

Held — that  no  such  charge  or  sale  could  be 
enforced,  as  the  appointment  of  a  receiver  did 
not  constitute  an  "actual  delivery  in  execution" 
of  the  remainder  within  the  meaning  of  sect.  1 
of  the  Judgments  Act,  1 864. 
In  ee  Haeeison  and   Bottomley,  [1899]  1 

[Ch.  465  ;  68  L.  J.  Ch.  208  ;  47  W.  E.  307  ;  80 
L.  T.  29— C.  A. 

8.  Receivership  Order  —  Subsequent  Stop 
Orders  and  Charging  Orders — Priority.'] — The 
residuary  legatee  under  a  will  brought  an  action 
to  administer  the  estate.  She  had  encumbered 
her  interest  under  the  will  up  to  its  full  value. 
The  personal  estate  was  realised  and  the  proceeds 
paid  into  Court.  Before  the  administration 
action  was  commenced,  one  of  the  encumbrancers 
who  had  recovered  judgment  obtained  a  receiver- 
ship order  by  way  of  equitable  execution  and 
gave  notice  thereof  on  the  same  day  to  the 
executor  of  the  will.  Subsequently  some  of  the 
other  encumbrancers  obtained  stop  orders  and 
charging  orders  on  the  fund  in  Court. 

Held — that  the  creditor  who  had  obtained 
the  receivership  order  had  priority  over  the  other 
encumbrancers. 

In  ee  Maequis  op  Anglesey,  De  Galye  r. 

[Gaednee,   [1903]   2  Ch.  727;  72  L.  J.  Ch. 

782  ;  19  T.  L.  E.  719  ;  .52  W.  E.  124  ;  89  L.  T. 

584  — Eady,  J. 

9.  Becovery  of  Land— Judgment  —  Writ  of 
Possession — Leate  of  Court. — Where  a  mortgagee 
of  leaseholds  has  obtained  the  appointment  by 
the  Court  of  a  receiver,  the  lessor  who  by  leave 
of  the  Court  brings  an  action  for  recovery  of  the 
land  against  the  lessee,  and  recovers  judgment, 
cannot  proceed  to  enforce  the  judgment  as  against 
the  receiver  in  possession  by  writ  of  possession 
without  the  leave  of  the  Court. 


MoBEis  r.  Bakee, 


[1904]  73  L.  J.  Ch.  143  ;  52 
[W.  E.  207— Buckley,  J. 


III.  IN   GENERAL. 

10.  Indemnity  against  Personal  Loss— Costs  of 
defending  Action— Benefit  of  Estate— Allegations 
of  Fraud.'] — An  action  was  brought  against  a 
receiver,  making  against  him  charges  of  miscon- 
duct in  regard  to  the  administration  of  the  trust 
estate. 

Held — that  he  was  not  entitled  to  be  indemni- 
fied out  of  the  trust  estate  against  the  costs 
nicuiTed  by  him  in  successfully  defending  such 
action.  The  trust  estate  did  not.  and  could  not, 
benefit  by  his  defending  the  action  ;  and  it  is 
only  on  the  ground  of  benefit  to  the  estate  that 
a  receiver  is  entitled  to  be  indemnified  in  respect 


of  the  costs  incurred  by  him  in  defending  actions 
or  otherwise  discharging  his  duties. 

Walters  v.  Woodhridqe  ((1873)  7  Ch.  D.  504  ; 
47  L.  J.  Ch.  516  ;  26  W.  E.  469  ;  38  L.  T.  83) 
applied. 

In  ee  Dunn,  Beinklow  v.  Singleton,  [1904] 

[1  Ch.  648  ;  73  L.  J.  Ch.  425  ;  52  W.  E.  345  ; 

91  L.  T.  135— Byrne,  J. 

11.  Beiit  of  Premises — Action  for  Use  and 
Occupation  —  Liahility.]  —  A  receiver  and 
manager  appointed  by  the  Court  is  not  person- 
ally liable  for  rent,  nor  for  use  and  occupation. 

Justice  v.  James,  (1898)  14  T.  L.  E.  385— 
[Eidley,  J. 

12.  Bights  and  iJuties — Bcrcircr  appointed  in 
Partition  Action—  Mmii/tigcr  selling  hi/  Leave 
of  Court — I'urclidsc  Inj  Itccciier — Trustee.] — 
One  of  four  owners  of  a  house  was  appointed 
receiver  in  a  partition  action  :  by  leave  of  the 
Court  a  mortgagee  sold  the  house  under  his  power 
of  sale  and  the  receiver  bought  it. 

Held — that  although  the  sale  did  not  take 
place  under  a  decree  in  the  action,  she  was  not 
at  liberty  to  do  so  without  leave  of  the  Court  ; 
that  she  was  entitled  to  a  charge  on  the  house 
for  purchase-money  and  interest,  but  subject 
thereto  was  a  trustee  for  herself  and  her  co- 
owners. 

All-en  V.  Bund  (Falc.  &  K.  196,  213,  214) 
applied. 

Nugent  v.  Nugent,  [19071  2  Ch.  293  ;  76  L.J. 

[Ch.  614  ;  97  L.  t.  279  ;■"  23  T..  L.  E.  660— 

Eady,  J. 
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REFORMATORIES. 


See  Prisons  and  Keforjiatokies. 


REGISTRATION  OF  BIRTHS, 

MARRIAGES,   AND 

DEATHS. 

See  Husband  and  Wife  ;  Infants  ; 
Executors  and  Administrators  ; 
Poor  Law. 


REGISTRATION   OF   LAND. 

See  Charities;   Real   Property  and 
Chattels  Real. 


REGISTRATION  OF  VOTERS. 

See  Elections. 


RELEASE. 

<Si'e  Contract  ;  Real  Property;  Trust. 


REMAINDER. 

See   Real    Property   and    Chattels 
Real. 


RENT. 

See  Landlord  and  Tenant. 


RENT    CHARGES    AND 
ANNUITIES. 

L  Rent  Charges  .... 
I[.  Annuities         .... 
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And    see    Landlord     and     Tenant; 
Limitation  of  Actions,  27— 3L 

r.  RENT  CHARGES. 

1.   Creat'um — Use  i/jxi/i  a  Use — Expreas  Tnixt.] 
-A  real  charge  luay  be  created  after  a  use,  so 


as  not  to  transgress  the  rule  that  a  nse  cannot  be 
limited  upon  a  use.  The  gift  of  a  "rent"  by  a 
limitation  of  a  use  upon  a  use  does  not  necessarily 
create  a  trust  or  equitable  estate,  but  may  create 
a  new  legal  estate  and  give  the  seisin  in  the 
"rent"  to  the  annuitant,  and  such  a  "rent" 
will  not  be  deemed  a  "  use  upon  a  use." 
Hanley  r.  Carroll,  [1907]  1  Ir.  R.  16G— C.  A. 

2.  Reservatiun  and  Grant  of  Rent  Charge  in 
the  same  Deed — Construetion — Eviction  from  Part 
of  Land — Apportionment  of  Bent  Charge — Value 
or  Acreage.] — By  a  deed  of  feoffment  made  in 
1840,  A.,  in  consideration  of  the  rent  thereinafter 
reserved,  enfeoffed  land  to  B.  and  his  heirs,  to 
the  use  that  A.  and  his  heirs  should  receive 
thereout  the  said  rent,  and  subject  thereto  and 
charged  as  aforesaid,  to  the  usual  uses  to  bar 
dower  in  favour  of  B.  ;  and,  by  the  same  deed, 
"  for  the  considerations  aforesaid,"  B.  granted  to 
A.  and  his  heirs  the  above-mentioned  rent  and 
covenanted  to  pay  the  same  rent.  Part  of  the 
land  having  been  recently  recovered  by  title 
paramount,  a  question  arose  whether  the  rent 
charge  ought  to  be  apportioned  or  still  continue 
to  be  payable  in  full. 

Held — that,  a  rent  charge  being  reserved  to 
A.  in  fee  on  the  face  of  the  deed  in  priority  to 
B.'s  estate  in  fee,  no  effect  could  be  given  to  B.'s 
grant  to  A.  in  fee  of  the  same  rent.  B.  took 
nothing  except  subject  to  and  charged  with  the 
rent. 

Held,  therefore,  according  to  the  distinction 
drawn  in  Co.  Litt.,  s.  222,  p.  148  b,  between 
the  grant  of  a  rent  and  the  reservation  of  a  rent 
in  respect  of  apportionment- — that  the  above- 
mentioned  rent,  being  a  rent  reserved,  was 
apportionable  according  to  the  value  of  the  land 
and  not  according  to  acreage. 
Hartley  v.  Haddocks,  [1899]  2  Ch,  199  ;  68 

[L.  J.  Ch.  496  ;  47  W.  R.  573  ;  80  L.  T.  755— 
Cozens-Hardy,  J. 

3.  7'erm  to  secure  Bent  Charge — Arrears  rais- 
ahle  by  Sale  of  the  Inheritance.']  —  A  legal  rent 
charge  was  by  deed  charged  upon  and  payable 
out  of  land,  and  besides  the  usual  powers  of 
distress  and  entry,  a  term  was  limited  by  the 
deed  to  the  use  of  trustees  upon  the  usual  trusts 
if  the  rent  charge  fell  into  arrear  by  mortgage 
or  demise  for  all  or  part  of  the  term,  or  by  other 
reasonable  means  to  raise  the  arrears. 

Held — that  the  limiting  of  the  term  negatived 
the  right  to  have  arrears  raised  by  a  sale  of  the 
inheritance. 

Hall  V.  Hurt  ((1801)  2  Joh.  &  Hem.  76) 
followed. 

Blackburne   r.   Hope-Edwardes,    (1900)    48 
i)  ;  70  L,  ^ 
Ch.  99— Buckley 


[W.  R.  701  ;  S:^  L,  T.  370  ;  1  Ch.  419  ;  70  L.  J 


11.  ANNUITIES. 

And  sec  1NCO.ME  Tax,  64-()7. 

4.  Charged  on  Moictg  of  IVnant  in  Common — 
Power  to  Distrain — Ke/ds  and  Profits  of  Entirety 
less  than  Annuity.] — J.  W.  by  will  devised  lands 
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Annmties— Cant  initetl.  I 

and  premises  to  his  two  granddaughters,  A.  and 
H  as  tenants  in  common  in  tail.  A.  married 
H  A.,  and  H.  married  the  defendant.  On  her 
marriage  H.  by  a  deed  of  settlement  disentailed 
her  moiety  and  settled  the  same  upon  trust  to 
pay  the  income  to  the  defendant  for  life  until  he 
should  be  declared  bankrupt  ;  then,  if  no  chdd 
(which  happened),  if  she  died  in  the  defendant's 
lifetime  (which  happened),  Indefaultof  appoint- 
ment for  her  next  of  kin.  The  defendant's  wife 
died  in  1863,  and  in  1878  the  defendant  became 
bankrupt.  After  this  A.  A.  became  entitled  to 
the  whole  of  the  rents  and  proiits  of  the  lands 
and  premises.  _ 

In  1881  the  defendant,  who  had  obtained  his 
discharge  in  bankruptcy,  contemplated  marrying 
again.  Whereupon  A.' A.  by  a  deed  agreed  to 
trrant  to  the  defendant  the  annual  sum  of  £300 
during  his  life,  charged  upon  the  moiety  settled 
by  the  defendant's  first  wife.  Under  the  deed,  if 
the  annuity  became  in  arrear,  the  defendant  had 
power  TO  distrain  all  the  premises  charged.  It 
was  agreed  that  the  defendant  had  power  to 
distrain  on  the  entirety  of  the  lands,  one 
undivided  moiety  of  which  was  charged  with  the 
annuity.  The  rental  value  of  the  undivided 
moiety  became  less  than  £300  until  the  rents 
and  profits  of  the  entirety  of  the  lands  and 
premises  produced  only  half  that  amount. 

Held— that  the  defendant  was  not  entitled  to 
distrain  for  the  whole  of  the  £300,  which  would 
exhaust  all  the  rents  and  profits  of  the  entire 
property  ;  and  was  not  entitled  to  distrain  for 
more  than  one-half  of  the  rents  and  profits  of 
the  whole. 

AsHWiN  r.  Bullock,  (1899)    81   L.   T.   48  - 
[Bucknill,  J. 

5.  Covenant  to  junj  Anniuiy—  Evidence  of, 
Continuance  of  Life  of  Annuitant — R.  S.  C,  Orel,  i 
54a.] — The  Court  has  no  jurisdiction  on  an  | 
originating  summons,  under  Ord.  o4A,  to  declare  [ 
what  evidence  a  person,  who  has  covenanted  by  I 
deed  to  pay  an  annuity,  is  entitled  to  have  ' 
produced  as  to  the  continuance  of  the  life  of  the 
annuitant. 

Hunt  r.  Maw,  (1907)  52  Sol.  Jo.  58— C.  A. 

6.  Duration  of  Annuity — Husband  and  Wife 
— Separation  Deed — Covenant  to iiaij  Annuity — 
"  <S'()  lomj  aHxhe  shall  contlnueto  live  separate  and 
apart" — Death  of  Hushand  before  Wife.'] — A 
husband  by  a  separation  deed  covenanted  to  pay 
to  his  wife  an  annuity  during  her  life  if  she  should 
so  long  continue  to  live  separate  and  apart.  The 
husband  pre-deceased  his  wife. 

Held — that    upon    his    death    the    annuity 
ceased,  as  she  could  no  longer  be  said  to  be  living 
separate  and  apart. 
In  ke  Gilling,  Proctor  r.  Watkins,  (1905) 

[71  L.  J,  Ch.  335  ;  53  W.  R.  427  ;    92  L.  T. 
533— Kekewich,  J. 

7.  DuvatloH  of  Annuity — Terminable  or  Per- 
petual.]— By  his  marriage  settlement,  R.  being 
entitled  to  certain  lands  held  under  a  lease  for 


twenty-one  years,  customarily  renewable,  and 
also  to  certain  other  lands  held  under  a  lease  for 
a  term  of  sixty -one  years,  demised  the  former  to 
the  trustees  of  the  settlement  for  the  term  of  one 
hundred  years,  and  the  latter  for  a  term  of 
thirty  years,  upon  trust,  after  the  solemnisation 
of  the 'intended  marriage,  for  himself  and  his 
assigns,  during  the  residue  of  the  said  terms  of 
one  hundred  years  and  thirty  years,  if  he  should 
so  long  live,  and  from  and  after,  his  death, 
during  the  continuance  of  the  said  terms,  in 
trust  to  permit  his  wife,  yearly  during  as  many 
years  of  the  said  term  as  she  should  survive 
him,  to  have,  receive,  and  take  out  of  the  said 
premises  an  annual  sum  or  yearly  rent-charge  of 
£300,  as  and  for  her  jointure,  and  also  the  said 
annuity  or  yearly  icnt-charge  of  £300  to  be 
charged  and  chargeable  on  the  said  lands  for 
ever  in  trust,  ultimately  for  the  issue  of  the 
marriage.  The  lands  comprised  in  the  first 
lease  w  ere  subsequently  conveyed  to  R.  in  fee 
simple. 

Held — that  the  annuity  was  terminable  by 
the  expiration  of  the  terms  vested  in  the 
trustees. 

In  re  Finlay's  Estate,  [1907]  1  Ir.  R.  24— 
[Wylie,  J. 
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EXCISE. 

A  nd    xec 
Nos. 


AucTr 
3,   C. 


)NS,    No.    17  ;      Game, 


(a)  Carriage  Duty. 

I.  DiHi  Curt —  ''  Wh'teh  is  eonxtrurted  or 
i(diipted  for  use,  and  is  used,  solelij  for  the 
<  onieijitnee  of  any  Goods"  —  Customs  and  Inland 
llei-eniie  Act,  1888  (51  &  52  Vict.  e.  8),  s.  4  (3).] 
— P>y  sect.  4  (3)  of  the  Customs  and  Inland 
lievenue  Act,  1888,  no  licence  is  required  for  "  a 
waggon,  cart,  or  other  such  vehicle  wliich  is  con- 
structed or  adapted  for  use,  and  is  used,  solely 
lor  the  conveyance  of  any  goods  or  burden  in 
the  course  of  trade  or  husbandry,"  jirovided  it 
bears  the  owner's  name,  kc. 

The  word  "  adapted  ' '  must  not  be  construed 
too  narrowly,  for  even  a  brougham  is  capable  of 
carrying  some  kinds  of  [iroduce  ;    it   does  not 


follow,  however,  that  a  cart,  primarily  used  for 
carrying  produce,  is  not  within  the  exemption, 
merely  because  it  is  capable,  so  far  as  construc- 
tion goes,  of  use  for  carrying  persons. 

Held — that  a  spring  gig  with  cushioned  seats, 
handrails,  rubber  floor  -  mats,  stained  and 
varnished  sides,  &c.,  was  not  within  the  exemp- 
tion, although  some  market  produce  was  in  it  on 
the  day  in  question. 

Hanworth    r.    Williams,  (19()3)  iu   J.    P. 
[315  ;  19  T.  L    R.  384— Div.  Ct. 

2.  (rdferness  Cart — "  ('(instructed  or  adapted 
fur  I'sc  and  is  nxid  sulci ij  fur  the  Conveyance  of 
tin  If  C'liuds" — Ciisfoins  atul  Inland  Revenue  Act, 
18SS  (.-,1  &  .-,1'  Vict.  c.  8),  s.  4,  suh-s.  3.]— By 
sect.  4,  sub-sect.  3,  of  the  Customs  and  Inland 
Revenue  Act,  1888,  the  word  "  carriage,"  for  the 
purpose  of  carriage  duty,  is  not  to  include  "  a 
waggon,  cart,  or  other  such  vehicle  which  is 
constructed  or  adapt:ed  for  use,  and  is  used  solely 
for  the  conveyance  of  any  goods  or  burden  intha 
course  of  trade  or  husbandry." 

Held — that  the  word  '-solely"  governs  the 
words  "  constructed  or  adapted  for  use  "  as  well 
as  the  words  "  and  is  used"  ;  and  that  therefore 
a  governess  cart,  though  said  to  be  only  used  for 
business  purpose,  was  taxable. 

Hanworth  v.  Williams  ((1903)  67  J.  P.  315  ; 
19  T.  L.  R.  384— Dictum  of  Lord  Alverstone, 
C.J.,  siqrra')  not  followed. 

Moore  v.  Lewis,  [1906]  1  K.  B.  27  ;  75  L.  J. 

[K.  B.  89  ;  70  .1.  P.  26  :  54  W.   R.  194  :  93 

L.  T.  812  :  22  T.  L.  R.  51  ;  21  Cox.  C.  C.  60— 

Div.  Ct. 

3.  Governess  Cart — "  Constructed  or  adapted 
for  Use  and  used  solely  for  the  Conveyance  of  any 

Goods  or  Burden  in  the  course  of  Trade  or 
Hushandrii  "  —  Customs  and  Inland  Eevenue 
Act,  1888  (51  &  52  Vict.  c.  8),  s.  4  (3).]— The 
respondent,  a  travelling  upholsterer,  was 
possessed  of  a  governess  cart,  which  he  used 
1  for  the  purposes  of  bis  trade  and  to  collect  debts 
and  obtain  orders. 

Held — that  the  carriage  was  neither  "con- 
structed or  adapted  solely  "  nor  "  used  solely  for 
the  conveyance  of  goods  or  burden  in  the  course 
of  trade  or  husbandry,"  and  did  not  come  within 
the  exemption  given  by  sect.  4  (3)  of  the  Customs 
and  Inland  Revenue  Act,  1888. 

WiTHAM  r.  Morris,  (1906)    70  .J.  P.  11  ;  93 
[L.  T.  813  ;  21  Cox,  C.  C.  64— Div.  Ct. 

4.  Motor  Bicycle  —  Liahility  to  Duty  as  a 
Carriaqc — Customs  and  Inland  Berenuc  Art, 
1888  (.51  &  52  Vict.  c.  8),  *•.  4.]— The  respondent 
was  sunnnoned  for  keeping  a  motor  bicycle  with- 
out a  proper  licence  in  contravention  of  tlie 
Customs  and  Inland  Hevenue  Act,  1S8.S. 

Held — that  a  motor  bicjclo  was  a  carriage 
within  the  meaning  of  that  Act  and  was  liable 
to  the  excise  duty  claimed  in  respect  of  it. 

O'DONOGHUE  V.  Moon,  (1904)  68  J.  P.  349  ;  90 
[Li  T.  843  :  20  T.  L.  R.  495— Div.  Ct. 
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Excise — Continued. 

5.  Tram  cars  on  Light  Railway— Customs  and 
Inland  Revenue  Act,  1888  (51  &  52  Vict.  c.  8), 
g_  4.]_A  light  railway  constructed  under  the 
Light  Kailways  Act,  1896,  is  a  railway  within 
sect,  tt  of  the  Customs  aud  Inland  Revenue  Act, 
1888,  which  exempts  from  the  licence  duty  on 
carriages  any  carriage  drawn  or  propelled  upon 
a  railway  by  steam,  electricity  or  other  mechanical  ] 
power, 

Wahefield    a7id    District    Zifjht    Ry.    Co.    v. 

Wakefield     Corporation    (see    Eates,    Ko.    10) 

applied. 

Attorney-General  r.  Yorkshire  (AVoollen 

[District)  Electric  Tramways,  Ld.,  [1907] 

2  K.  B.  991  ;  71  J.  P.  506  ;  97  L.  T.  343  ;  23 

T.  L.  R.  712  ;  5  L.  G.  R.  1098— Bray,  J. 

6.  Farm  Cart — Exemptiojis  —  Revenue  Act, 
1869  (32  &  33  Vict.  c.  1-1),  .9.  27— Ct/stoms  and 
Inland  Revenue  Act,  1888  (51  Vict.  c.  8),  s.  4  (3).] 
— A  cart  adapted  for  use  and  used  solely  for  farm 
purposes  is  exempt  from  the  carriage  tax  under 
sect.  4  (3)  of  the  Customs  and  Inland  Revenue 
Act,  1888,  even  though  used  occasionally  by  the 
owner  for  the  purpose  of  driving  his  farm  hands 
to  and  from  their  work. 

Latchford  v.  Kelsey,  (1907)  71  J.  P.  225  ;  96 
[L.  T.  620  ;  23  T.  L.  R.  416— Div.  Ct. 

7.  Lontiction—Fine  —  First  Offence  —  Second 
Offence.-l  &  8  Geo.  4,  c.  53,  s.  78—42  &  43  Vict. 
c.  49,  s.  4—32  &  33  Vict.  c.  14,  s.  27.]  —Sect.  4  of 
the  Summary  Jurisdiction  Act,  1879  (42  &  43 
Vict.  c.  49),  as  far  as  reduction  of  fines  is  con- 
cerned applies  only  to  first  offences.  Fines  for 
second  and  subsequent  offences  are  regulated  by 
7  &  8  Geo.  4,  c.  53,  s.  78,  under  which  such 
fines  cannot  be  reduced  below  one-fourth  of  their 
full  amount  as  imposed  by  statute. 

To  constitute  a  second  offence  under  32  &;  33 
Vict.  c.  14,  s.  27,  it  is  not  necessary  to  be  con- 
victed twice  in  the  same  year  of  keeping  a  carriage 
without  having  a  licence  for  that  year.  A  con- 
viction in  one  year  of  keeping  a  carriage  without 
a  licence  for  that  j^ear  following  a  conviction  in 
a  previous  year  for  keeping  a  carriage  without  a 
licence  for  that  year  is  a  second  conviction  for 
the  same  offence. 

Phillips  v.  Stephens,  (1898)  79  L.  T.  280  :  62 
[J.  P.  789  ;  19  Cox,  C.  C.  172— Div.  Ct. 

(b)  Dealer  in  Plate. 

8.  Coupon  CompctitioJi  instituted  hy  Tea  Mer- 
chants—  Watches  presented  to  Persons  producing 
CoujMus  showing  large  Purchases  of  Tea — Inla?id 
Revenue  Act,  1867  (30  &  31  Vict.  c.  90),  ss.  1,  3.] 
— A  firm  of  tea  merchants  instituted  a  coupon 
competition,  by  which  at  stated  periods  persons 
producing  the  largest  numV)er  of  coupons  taken 
from  packets  of  tea  purchased  from  the  firm 
became  entitled  to  prizes  consisting  of  various 
articles,  from  a  cottage  to  articles  of  common 
household  use,  amongst  which  were  certain 
articles  of  "  plate."  Various  persons  received 
articles  of  plate  under  the  terms  of  this 
competitiou. 


Held — that  there  was  evidence  of  a  "  trading 
in  "  or  of  a  "  sale  of  "  plate  within  the  meaning 
of  sect.  1  of  the  Inland  Revenue  Act,  1867,  on 
which  justices  could  convict  under  sect,  3  of  that 
Act. 

Scott  &  Co.,  Ld.  v.  Solomon,  [1905]  1  K.  B. 

[577  :  74  L.  J.  K,  B.  262  ;  69  J.  P.  137  ;  53 

W,  R.  459  :  92  L.  T.  325  ;  21   T.  L.  R.  230— 

Div,  Ct, 

(c)  Male  Servants. 

9.  Apprentice  in  a  Racing  Staile  —Customs 
and  Inland  Revemie  Act,  1869  (32  &  33  Vict. 
c.  14),  ss.  18,  19.] — The  respondent,  a  trainer  of 
racehorses,  was  summoned  for  keeping  a  male 
servant  without  the  necessary  licence.  A  lad 
had  been  bound  to  him  by  a  contract  of 
apprenticeship,  by  which  the  respondent  under- 
took to  find  the  apprentice  clothing  and  wages 
and  instruct  him  in  riding.  In  the  course  of 
such  instruction  the  apprentice  carried  out 
duties  as  a  stableman,  which  would,  if  he  were 
merely  engaged  otherwise  than  under  the 
contract  of  apprenticeship,  render  a  licence 
necessary  for  him  as  a  male  servant. 

Held — that  the  respondent  was  not  liable  to 
take  out  a  licence  in  respect  of  such  apprentice. 
HORAN  T.  Hayhoe,  [1904]  1  K.  B.  288  ;  73  L.J. 

[K.  B.  133  ;  68  J.  P.  102  :  52  W.  R.  231  ;  90 
L.  T,  12  ;  20  T.  L.  R.  118— Div.  Ct. 

10.  Steward  of  Working  3Ie>i's  Club—  Customs 
and  Inland  Revenue  Act,  1869  (32  &  33  Vict, 
c.  14),.w.  18,  19.]— By  sect.  18  of  the  Customs  and 
Inland  Revenue  Act,  1869,  there  shall  be  paid 
for  every  male  servant  \r>s. 

By  sub-sect.  3  of  sect.  19  "the  term  'male 
servant '  means  and  includes  any  male  servant 
employed  either  wholly  or  partially  in  any  of  the 
following  capacities  ;  that  is  to  say  .  .  .  house 
steward  ...  or  in  any  capacity  involving  the 
duties  of  any  of  the  above  descriptions  of 
servants,  by  whatever  style  the  person  acting  in 
such  capacity  may  be  called." 

The  respondents,  the  committee  of  a  working 
men's  club,  had  power  to  discharge  the  steward, 
who  had  to  be  a  member  of  the  club,  and  was 
paid  by  the  committee  3Ss.  a  week.  He  served 
at  a  bar  at  a  window,  but  did  not  leave  such  bar 
to  wait  on  the  members,  but  passed  what  was 
ordered  through  the  window. 

Besides  accounting  for  moneys  he  received, 
this  was  the  cnly  service  rendered  by  him. 

No  licence  had  been  taken  out  by  the  defen- 
dants in  respect  of  such  steward. 

Held — that  such  steward  wasa  "  male  servant" 

within  the  Act,  and  that  the  respondents  should 

have  taken  out  a  licence  in  respect  of  him. 

Solomon  v.  Cropper,  (1898)  79  L.  T.  301  ;  62 

[J.  P.  758— Div.  Ct. 

11.  "  Under-gardener'' — Labourer — Customs 
and  Inland  Revenue  Act,  1869  (32  &  33  Vict.  c.  14), 
ss.  18,  19  (3) — Customs  and  Inland  Revenue  Act, 
1876  (39  &  40  Vict.  c.  16),  5.  5.]— The  respondent 
employed  a  number  of  men  in  his  garden  under 
a  head-gardener  in  digging,  watering,  planting 
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vegetables,  weeding,  mowing,  sweeping,  and 
cutting  evergreens.  The  justices  held  they  were 
labourers,  and  not  under-gardeners,  and  that 
no  licence  was  necessary  to  be  taken  out  for 
them. 

Held — that  the  question  whether  the  men 
were  under-gardeners  or  not  was  a  question  of 
fact,  but  upon  the  evidence  the  justices  were 
justified  in  finding  that  they  were  "  labourers," 
and  not  under-gardeners,  and  that  the  respondent 
was  not  liable  to  pay  a  licence  duty  in  respect  of 
them. 

Dillon  v.  Marquis  of  Bath,  (1899)  63  J.  P. 
[597  ;  81  L.  T.  186  ;  15  T.  L.  K.  393— Div.  Ct. 


(d)  Publican's  Licence  Duty. 

12.  Inland  Revenue  Act,  1880  (43  &  44  Vict. 
c.  20),  s.  43 — Duties  of  Excise  on  Zice/wes  to 
Retailers  of  Spirits  {Publicans). '\ — K.  owned 
and  occupied  a  house  of  two  storeys.  The  ground 
floor  was  his  shop,  the  flat  above  was  his  dwelling- 
house.  There  was  no  internal  communication 
between  dwelling-house  and  shop.  Access  to 
dwelling-house  was  by  an  outside  stair  at  rear  of 
house.  Commissioners  of  Inland  Kevenue  assessed 
licence  duty  upon  combined  annual  value  of 
dwelling-house  and  shop. 

Held — that  licence  duty  was  chargeable  on 
annual  value  of  shop  only. 

Kirk  v.  Lord  Advocate,  (1898)  62  J.  P.  22— 
[Ct.  of  Exch.  (Scot.). 

13.  Public-house — Billiard  Saloon  on  Floor 
Above — No  Internal  Access  Thereto — Inland 
Revenue  Act,  1880  (43  &  44  Vict.  c.  20),  s.  43.] 
— On  the  floor  above  a  public-house  was  a  room 
let  to  the  publican  and  occupied  by  him  as  a 
billiard  saloon  ;  the  only  access  was  by  means  of 
an  outside  stair. 

Held — that  for  the  purposes  of  the  publican's 
licence  duty  the  value  of  the  saloon  and  of  the 
hotel  could  not  be  aggregated. 

Patersox  v.  Lord  Advocate,  (1906)  8  F.  880 
—  [Ct,  of  Sess. 

(e)  Saccharin. 

14.  "  Manufacture  ''  if  Sacc/iarin — Elimina- 
tion of  para  Compounds  from  Saccharin.']— The 
chemical  process  of  eliminating  para  saccharin 
from  330  saccharin  and  so  producing  550 
saccharin  is  not  the  "  manufacture  "  of  saccharin 
within  the  meaning  of  sect.  9  of  the  Finance 
Act,  1901  (1  Edw.  7,  c.  7),  and  sect.  2  of  the 
Kevenue  Act,  1903  (3  Edw.  7,  c.  46),  so  that  the 
persons  carrying  on  that  process  need  not  take 
out  an  excise  licence. 

So  held  by  Darling  and  I'.ray,  JJ.,  Kidley,  J., 
dissenting. 

McNichol  and  Another  r.  Pinch,  [19061  2 
[K.  B.  352  ;  75  L.  J.  K.  B.  741  ;  70  J.  P.  438  ; 
95  L.  T.  530  ;  22  T.  L.  11.  (i.Vl— Div.  Ct. 

B.D.— VOL.    III. 


(f)  Spirit  Dealers. 
And  sec  iNToxiCATiNa  Liquors,  125, 126. 

15.  Grogging  —  Spirit  Casks  —  Penalties  — 
Mitifjation— Finance  Act,  1898  (61  &  62  Vict. 
c.  10),  s.  4.] — S.  was  a  dealer  in  spirits.  After 
twenty-nine  casks  had  been  emptied  of  spirits 
he  put  a  quantity  of  water  into  each  of  them, 
with  the  result  that  the  spirits  which  had  been 
absorbed  by  the  wood  of  tlie  casks  were  extracted. 
There  were  also  found  on  his  premises  thirty- 
three  gallons  of  spirits  which  had  been  extracted 
from  the  wood  of  casks  in  a  similar  way.  An 
information  was  laid  against  him,  claiming  a 
penalty  in  respect  of  each  of  the  twenty-nine 
casks,  and  also  a  penalty  in  respect  of  the  thirty- 
three  gallons  of  spirits. 

Held — that  S.  was  guilty  of  the  contraven- 
tions charged  and  had   incurred  the   penalties 
sued  for,   and   that  the   Court    had  power  to 
mitigate  the  penalties. 
Lord  Advocate  v.  Stewart,  (1899)  63  J.  P. 

[311— Lord  Stormouth-Darling,  Ct.  of  Exch. 
(Scot.). 

16.  Crrogging — Spirit  Casks — Water  poured 
into  Casks  to  keep  them  Sweet — Ed-traction  of 
Spirits  absorbed  in  Casks — Finance  Act,  1898 
(61  &  62  Vict.  c.  10),  s.  4.] — C.  was  a  dealer  in 
spirits.  He  had  been  in  the  habit  as  casks 
were  emptied,  or  shortly  thereafter,  of  causing 
to  be  poured  therein  either  a  small  quantity  of 
water  or  a  small  quantity  of  rinsings  previously 
obtained  from  spirits  casks.  The  quantity  varied 
from  about  one  quarter  to  three-quarters  of  a 
gallon,  according  to  the  size  of  the  cask.  This 
was  alleged  to  be  done  for  the  purpose  of  keeping 
the  wood  what  is  technically  termed  "sweet" 
and  preventing  the  destruction  of  the  casks,  but 
an  effect  of  the  operation  was  proved  to  be  the 
extraction  of  the  spirits  absorbed  in  the  wood  of 
the  casks.  An  information  under  sect.  4  of  the 
Finance  Act,  1898,  was  laid  against  him,  claiming 
a  penalty  in  respect  of  each  of  twenty-two  casks 
treated  as  described. 

Held — that  C.  was  guilty  of  the  contraven- 
tions charged,  and  had  incurred  the  penalties 
sued  for. 

Lord  Advocate  v.  Cars6,  (1899)  63  J.  P.  472 

[ — Lord    Stormonth- Darling,    Ct.    of    Exch. 

(Scot.). 

17.  '■'■Grogging" — Having  on  Premises  "ang 
Spirits  Extracted  from  the  Wood  of  ang  Cask" 
—  Spirits  Exuding  Xaturalhi  front  Wood  of  Cask 
—Finance  Act,  1898  (61  &'  62  Vict.  c.  10),  s.  4, 
sub-s.  1  (b).] — By  sect.  4,  sub-sect.  1  of  the  Finance 
Act,  1898,  "a  person  shall  not  (a)  subject  any 
cask  to  any  process  for  the 'purpose  of  extracting 
any  spirits  absorbed  in  the  wood  thereof;  or 
(b)  have  on  his  premises  any  cask  which  is  being 
subjected  to  any  such  pi-ocoss,  or  any  spirits 
extracted  from  the  wood  of  any  cask." 

Held — that  the  word  "extracted"  meant 
extracted  by  some  process  which  was  applied  for 
the  purpose  of  extracting  the  spirit ;  and  did  not 
cover  a  case  where  an  empty  cask  was  placed 
aside  merely  to  await  removal,  and  spirit  exuded 
from  the  wood  without  any  process  being  applied 
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or  without  any  intention  on  the  part  of  the 

defendant  or  his  employees,  to  make  the  spirit 

exude. 

Robinson    Bros.,  Brewers,   Ld.    /•.    Dixon, 

[19031  2  K.  B.701  ;  72  L.  J.  K.   B.  717  ;  67 

J.   P.  386  ;    52  W.  R.  8  ;    89  L.  T.  132  ;    19 

T.  L.  R.  600  ;  20  Cox  C.  C.  521— Div.  Ct. 

18.  Sale  of  Sjiirits—SMiJ'i'  Store  Merchant- 
Sale  of  Spirits  out  of  Bond  to  Foreign  Ship  in 
Quantities  not  less  than  Tivo  Gallons— Xecessity 

for  Excise  Licence— E.vcise  Act.  1825  (6  Geo.  4, 
c.  81),  s.  2 -Spirits  Act,  1880  (43  &  44  Vict. 
c.  24),  s.  104.]— The  appellant  was  a  dealer  in 
ships'  stores,  and  supplied  foreign  ships  from 
time  to  time  with  spirits.  Such  spirits  were 
taken  direct  out  of  bond  to  such  ships,  all 
the  due  Customs  House  formalities  having  been 
complied  with.  On  September  4th  the  appellant 
supplied  in  such  manner  a  foreign  ship  with 
twelve  bottles  of  spirits,  amounting  to  two 
gallons. 

Held— that  the  appellant   was   a  dealer  in 
spirits    within     the     meaning    of    the    Inland 
Revenue  Acts,  and  required  to  be  the  holder  of 
a  licence  under  6  Geo.  4,  c.  81,  s.  2. 
Tinwell  i".  Mayhook,  [1904]  2  K.  B.  790  ;  73 

[L.  J.  K.  B.  699  ;  68  J.  P.  350  ;  53  W.  R.  14  ; 
91  L.  T.  145  ;  20  T.  L.  R.  488— Div.  Ct. 

(g)  Tobacco. 

19.  Manufacture — Ground  or  Powdered  Wood, 
Stained,  Dyed,  or  Mamifactured,  to  Imitate  or 
ResemMe  Tobacco  or  Snuff — £200  Forfeit  — 
Tobacco  Act,  1842  (5  &  6  Vict.  c.  93),  5.  8.]— W. 
and  B.  stained  ground  wood  with  permanganate 
of  potash,  and  produced  a  material  resembling 
tobacco  or  snuff.  They  sent  samples  of  the 
product  to  several  tobacco  manufacturers,  sug- 
gesting its  use  in  the  manufacture  of  cheap 
cigarettes,  and  quoting  prices.  A  Revenue  officer 
gave  W.  and  B.  an  order  which  they  agreed  to 
execute.  A  quantity  of  the  material  was  found 
in  their  custody  or  possession  and  seized.  An 
information  under  sect.  8  of  the  Tobacco  Act, 
1842,  was  laid  against  them,  claiming  from  each 
of  them  a  penalty  of  £200. 

Held— that  W.  and  B.  were  guilty  of  the 
contravention  charged,  and  had  each  incurred 
the  penalty  sued  for,  and  mitigation  of  penalty 
was  refused  as  it  was  not  in  the  power  of  the 
Court  to  mitigate  ;  and  that  the  question  of 
mitigation  must  be  left  to  the  Commissioners  of 
the  Inland  Revenue. 
Lord   Advocate    r.  Wilson    and    Baxter, 

[  (1902)  66  J.  P.  263— Lord  Stormonth  Darling, 
Ct.  of  Exch.  (Scot.). 

II.  IN   GENERAL. 

20.  ApjJeal—Case  Stated  by  Commissioners — 
Conclusiveness  of  Findings — Taa-es  Management 
Act,  1880  (43  &  44  Vict.  c.  19),  s.  59.]— The 
findings  of  fact  in  a  case  stated  by  the  Com- 
missioners   for    the    General    Purposes    of   the 


Income  Tax  and  Inhabited  House  Duty  are 
conclusive. 

Cole  r.   Bishop  Bros.,   (1903)   67  J.  P.   128 
[Ridley,  J. 

21.  Costs — Revenue  Case — Costs  of  Settling 
Case — Case  Stated  by  Commissioners  of  Income 
Tax — Allowed  on  Taxation—  Taxes  Management 
Act,  1880  (43  &  44  Vict.  c.  19),  s.  5d-R.  S.  C, 
Ord.  65,  r.  27  (29).]— Under  Ord..65,  r.  27  (29) 
r.  10  of  1902),  the  costs  of  preparing  and 
settling  a  case  to  be  stated  by  the  Commissioners 
of  Income  Tax  under  sect.  59  of  the  Taxes 
Management  Act,  1880,  may  properly  be  allowed 
on  taxation  to  the  successful  party,  whether 
Crown  or  subject. 

Mayor  of  Manchester  r.  Sugden,  Gresham 

[Life  Assurance  Society  r.  Bishop,  [1903] 

2  K.  B.  171 ;  72  L.  J.  K.  B.  746  :  67  J.  P.  317  ; 

51  W.  R.  627;  88  L.  T.  679  :  19  T.  L.  R.  473 

— C.  A. 

22.  Customs — Excise — Practice — Costs  binder 
the  Summary  Jiirisdiction  Acts — Awarded  to  or 
against  the  Crown — Finance  Act,  1898  (61  &  62 
Vict.  c.  10),  s.  i— Summary  Jurisdiction  Acts, 
1848  (11  &  12  Vict.  c.  43),  s.  18,  and  1879  (42  & 
43  Vict.  c.  49),  s.  53.] — In  pursuance  of  sect.  53 
of  the  Summary  Jurisdiction  Act,  1879,  which 
provides  that  prosecutions  under  the  excise  laws 
are  to  be  governed  by  the  Summary  Jurisdiction 
Acts,  costs  can  now  be  awarded  to  and  against 
the  Crown  in  cases  under  those  laws. 
Thomas  r.  Pritchard,  [1903]  1  K.  B.  209; 

[51    W.    R.    58  ;  19    T.   L.  R.  10;     72  L.    J. 

K.  B.  23  :    67  J.  P.  71  ;    87  L.   T.   688  ;  19 

T.  L.  R.  10;  20  Cox  C.  C.  376— Div.  Ct. 

23.  Custom  or  Excise  Duty — Duty  imposed 
after  Contract  made — Right  of  Seller  to  Add 
New  Duty  to  Price — Contract  to  tahe  all  Beer 

from  Landlord  at  Fixed  Prices — Customs  Con- 
solidation Act,  1876  (39  &  40  Vict.  c.  36),  s.  20— 
Finance  Act,  1900  (63  &  64  Vict.  c.  7),  s.  8.]— 
The  defendant  was  lessee  of  a  public-house,  the 
plaintiffs  being  his  landlords,  and  the  lease, 
which  was  made  on  May  18th,  1899,  provided 
that  "  the  lessee  shall  and  will  from  time  to 
time,  and  at  all  times  during  this  demise  and  as 
often  as  occasion  shall  require,  purchase  from 
the  Newbridge  Rhondda  Brewery  Company,  Ld., 
their  successors  and  assigns,  all  the  ale,  beer,  and 
porter,  and  other  malt  liquors  (except  spirits) 
that  shall  be  drawn,  sold,  or  disposed  of  on  or 
upon  the  said  demised  premises  ...  if  the  said 
company  shall  deal  in  and  be  willing  to  supply 
the  same  of  a  quality  equal  to  that  supplied  by 
them  to  their  customers  and  at  the  prices  set 
forth  in  the  schedule  hereto."  The  company 
claimed  that  under  sect.  20  of  the  Customs  Con- 
solidation Act,  1876,  and  sect.  8  of  the  Finance 
Act,  1900,  they  were  entitled  to  throw  the  whole 
Is.  a  barrel,  and  therefore  the  6d.  which  they 
claimed,  on  the  defendant. 

Held — that  there  being  the  right  on  the  part 
of  the  company  to  say  that  they  would  not  supply 
at  the  prices  in  the  schedule,  it  was  impossible 
to  say  that  that  was  a  contract  within  Feet.  20 
of  the  Customs  Consolidation  Act,   1876 ;  and 
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that  the  company  could  not  recover   the  extra 
duty. 

Newbridge  Rhondda  Brewery  Co.,  Ld.  r. 

[Evans,  (1902)  8()  L.  T.  453  ;  18  T.  L.  11.  396 

— Div.  Ct. 

24.  Custom  Iliiuae  OJIcer—Ohstructlun  of  in 
the  execution  of  his  ilufij — lleasonahlmesK  of 
Search — ICKjht  of  .Vdf/i^gh-ate  to  inquire  into — 
Serrice  of  iVotire  of  Api)eal  and  Ciise — liexj/on- 
dent  abroad — Cuxtoms  and  Inland  Berenue  Act, 
1881  (44  &  45  Vict.  c.  12).  s.  12  Q>~)— Summary 
Jurisdiction  Act,  1857  (20  &  21  Vict.  c.  43),  s.  2.] 
The  respondent  was  summoned  by  the  appellant, 
a  Customs  House  officer,  for  obstructing  him  in 
the  execution  of  his  duty  in  searching  the  ship 
contrary  to  the  Customs  and  Inland  Revenue 
Act,  1881.  The  summons  was  dismissed  by  the 
magistrate  on  the  ground  that  it  was  unreason- 
able for  the  officers  to  be  searching  under  the 
circumstances  of  the  case. 

Held — that  the  magistrate  had  no  jurisdiction 
to  inquire  into  the  reasonableness  or  unreason- 
ableness of  the  search,  such  duty  being  imposed 
by  the  Acton  the  Customs  officer,  and  unless  the 
magistrate  found  that  the  search  was  a  mere 
pretence  for  the  purpose  of  justifying  an  inter- 
ference or  annoyance  by  the  Customs  officer. 
The  notice  of  appeal  and  the  copy  of  the  case 
stated  by  the  magistrate  could  not  be  personally 
served  on  the  respondent,  as  he  had  left  the 
country  on  board  his  ship,  but  it  was  served  on 
the  solicitor  who  represented  him  before  the 
magistrate,  but  who  had  ceased  to  represent  him 
in  the  matter,  and  the  respondent  was  not  per- 
sonally served  till  some  months  afterwards  on 
his  return  to  the  United  Kingdom. 

Held — that  the  service  was  sufficient  under 
the  Summary  Jurisdiction  Act,  1857,  s.  2. 
Anderson   r.   Reid,  (1902)  66  J.   P.  5<)4  ;  86 
[L.  T.713  ;  18  T.  L.  R.  463— Div.  Ct. 

25.  Plate— Assay— Marhlng—Guld and  Silver 
Watch  Cases — Imported  Watches — Customs  Act, 
1842  (5  &  6  Vict.  c.  47,  s.  59.]— Gold  and  silver 
watch  cases,  forming  part  of  finished  watches 
imported  from  abroad,  are  gold  and  silver  plate 
within  the  meaning  of  sect.  59  of  the  Customs 
Act,  1842,  and  must  therefore  be  assayed, 
stamped  and  marked  as  required  by  that  section 
before  being  sold  or  exposed  for  sale  in  the 
United  Kingdom. 

Decision  of  Channel!,  J.  ([1905]  2  K.  B.  586  ; 
74  L.  J.  K.  B.  822  ;  93  L.  T.  515  ;  21   T.  L.   R. 
654)  reversed. 
Goldsmiths  Co.  v.  Wyatt,  [1907]  1  K.B.  95  ; 

[76  L.  J.  K.  B.  166  ;  71  J.  P.  79  ;  95  L.  T.  855  ; 
23  T.  L.  R.  107— C.  A. 

III.  STAMP  DUTIES. 

And  see  under   PlLLS  OF    EXC1IA_NGE. 

(a)  Bond,  Covenant,  &c. 
And  see  (f)  Marketable  Security. 

26.  Annuity  payuhle  Quarterly  —  '-Bond, 
Coicnant  or   Instrument"  —  Stamp   Act,    1891, 


(54  &  55  Vict.  c.  39),  Srhed.]— By  the  Schedule 
to  the  Stamp  Act,  1891,  "Bond,  covenant,  or 
instrument  of  any  kind  whatsoever  (1)  Being 
the  only  or  principal  or  primary  security  for  any 
annuity  ...  or  for  any  sum  or  sums  of  money 
at  stated  periods  .  .  .  for  the  term  of  life  or  any 
other  indefinite  period.  For  every  £5  of  the 
annuity  or  sum  periodically  payable  2.v.  6d." 

By  a  deed  of  separation  between  a  husband 
and  wife,  the  husband  agreed  that  so  long  as  the 
wife  observed  the  stipulations  of  the  deed  he 
would  pay  her  every  three  months  £625  by 
quarterly  payments  on  September  29th,  Decem- 
ber 25th,  March  25th,  and  June  24th  in  every 
year. 

Held— that  this  was  an  annuity  of  £2,500, 
and  that  ad  valorem  tiuty  was  payable  on  that 
sum,  and  not  on  £625. 

Lewis  v.  Inland  Revenue  Commissioners, 

[1898]   2  Q.  B.  290  ;  67  L.  J.  Q.  B.  694;  78 

L.  T.  745.— Div,  Ct. 

27.  '■^ Bond,  Covenant  or  Instrument" — Will 
Charging  Annuity  on  Real  Property  —  Stamp 
Act,  1891  (54  &  55  Vict.  c.  39),  s.  1.]— A  will  is 
not  a  security  for  an  annuity  given  and  charged 
by  a  will  on  real  property  within  the  first 
schedule  to  the  Stamp  Act,  1891. 

Kennedy  v.  Inland  Revenue  Commissioners, 
[(1901)  65  J.  P.  9— Div.  Ct. 

28.  Separation  Beed— Agreement  to  pay  Wife 
£1  a  Week  for  Life— Sum  of  Monet/  at  Stccted 
Periods— Stamp  Act,  1891  (54  &  55  Vict.  c.  39), 
Sched.] — An  agreement  in  a  separation  deed  by 
a  husband  to  pay  his  wife  £1  a  week  during  her 
life,  or  until  certain  events  should  happen,  is  a 
security  for  £1  at  stated  periods  (namely,  one 
week)  within  the  Stamp  Act,  1891,  and  not 
security  for  an  annuity  of  £52  a  year  within 
that  Act. 

Clifford  V.  Inland  lievenue  Commissioners 
([1896]  2  Q.  B.  187  ;  45  W.R.  14  ;  74  L.  T.  699— 
Div.  Ct.)  followed. 

Jackson     r.    Inland      Revenue     Commis- 

[SIONERS,    (1902)   66   J.    P.    630  ;  50    W.   E, 

666  ;    87   L.  T.  269  ;    18  T.    L.    R.  678— 

Phillimore,  J. 


29.  Hire  of  use  of  Telephone  for  Annual  Pay- 
ments— ''Bond,  Covenant  or  Instrument  (f  any 
kind  whatsoever'' — ''Only  a  Principal  or  Pri- 
mary  Security  "— "  Indefinite  Period  "—Stamp 
Act,  1891  (54  &  55  Vict.  c.  39),  Sctied.  I.]  — 
By  an  agreement  in  writing  not  under  seal,  R. 
agreed  to  pay  a  telephone  company  the  sum  of 
£12  per  annum  for  the  use  of  a  telei)hone  wire 
and  apparatus  which  the  company  was  to  affix  to 
his  house.  The  rent  was  to  be  i)ayable  every 
year  in  advance,  and  either  party  might  put  aii 
end  to  the  agreement  by  giving" the  other  three 
months'  notice. 

Held — that  this  instrument  was  within  the 
words  "bond,  covenant,  or  instrument  of  any 
kind  whatsoever,  being  the  only  or  principal  or 
primary  security  for  any  annuity"  for  an  "in- 
definite period"  in  Sched.  1.  of  the  Stamp  Act, 
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1891,  and  chargeable  with  the  ad  valorem  duty 

therein  stated. 

Decision  cf  C.  A.  ([1899]  1  Q.  B.  250 ;  68  L.  J. 
Q.  B.   222  ;  47  W.  K.  217  ;  79   L.  T.   514  ;    15 
T.  L.  R.  98)  affirmed. 
National  Telephone  Co.  v.  Inland  Revenue 

rCoMMissioxEES,  [1900]   A.  C.  1 ;  69   L,  J. 

Q.   B.  43  ;    64  J.  P.  420 :  48  W.  R.  210 ; 
L.  T.  546;  16  T.  L.  R.  58— H 

(b)  Conveyance  or  Transfer  on  Sale. 


80.  Ai/reemenf  for  Sale  —  Lease  of  Licensed 
Premises — Goodwill—Stamp  Act,  1891  (54  &  55 
Vict.  c.  39),  s.  59,  siih-sA.']—Bj sect. 59,  sub-sect.  1, 
of  the  Stamp  Act,  1891,  any  contract  or  agree- 
ment, under  seal  or  under  hand  only,  "  for  the 
sale  of  any  equitable  estate  or  interest  in  any 
property  whatsoever,  or  for  the  sale  of  any  estate 
or  interest  in  any  property  except  lands,  tene- 
ments, hereditaments,  or  heritages,  .  .  .  or  goods, 
wares,  or  merchandise,  .  .  .  shall  be  charged  with 
the  same  ad  valorem  duty  to  be  paid  by  the  pur- 
chaser as  if  it  were  an  actual  conveyance  on  sale 
of  the  estate,  interest,  or  property  contracted  or 
agreed  to  be  sold." 

By  an  agreement  under  seal  a  vendor  agreed 
to  sell  the  goodwill  of  his  business  as  hotel  pro- 
prietor, the  lease  of  the  hotel  premises,  the  house- 
hold furniture,  the  stock  in  trade,  and  the  book 
debts.  The  amount  of  the  consideration  was 
apportioned  among  these  items,  and  £4,085  was 
attributed  to  the  '"lease  and  goodwill."  It  was 
also  agreed  that  the  vendor  should  show  a  good 
title  to  the  lease  and  would  assign  the  lease  and 
goodwill  to  the  purchasers ;  but  in  the  event  of 
the  landlord  refusing  to  consent  to  the  assign- 
ment of  the  lease,  the  vendor  was  to  execute  a 
declaration  of  trust  in  favour  of  the  purchasers. 

The  landlord  having  refused  to  consent,  a 
declaration  of  trust  was  executed  by  the  vendor 
in  favour  of  the  purchasers.  A  case  was  stated 
for  the  opinion  of  the  Court  whether  the  declara- 
tion of  trust  was  liable  to  a  fixed  stamp  duty  of 
10.5.  or  an  ad  valorem  duty  under  sect.  59. 

Held — that  the  declaration  of  trust  was  liable 
in  respect  of  the  goodwill  to  the  payment  of  an 
ad  valorem  duty. 

Decision  of  Div.  Ct.  ([1898]  1  Q.  B.  226  ;  67 
L.  J.  Q.  B.  218  ;  77  L.  T.  297  ;  14  T.  L.  R.  145) 
reversed. 

West    London    Syndicate,    Ld.    r.  Inland 

[Revenue  Commissioners,   [1898]  2  Q.  B. 

507  ;  67  L.  J.   Q.  B.  956;  79  L.  T.  289;  14 

T.  L.  R.  569  ;  47  W.  R.  12.5— C.  A. 

31.  Ai/reemrnt  for  Sale  of  Benefit  of  an 
Aipeenient  —  "  I'roperty  "  —  Property  locally 
situated  out  of  the  United  Kingdom — Stamp  Act, 
1891  (54  &  55  Vict.  c.  39),  s.  59,  suh-s.  1.]— By 
an  agreement  a  syndicate  agreed  to  sell  to  an 
English  company  the  benefit  of  certain  agree- 
ments and  licences  therein  referred  to,  and  in 
particular  of  an  agreement  of  January  25th, 
1899,  and  a  licence  granted  by  the  Government 
of  Roumania  to  one  Vernescu  of  Bucharest,  and 


the  company  agreed  to  purchase  the  same,  and 
to  undertake  all  liabilities  and  engagements 
entered  into  by  the  syndicate  in  respect  of  the 
same.  The  consideration  for  the  sale  was  to  be 
the  issue  and  allotment  to  the  syndicate  or  to 
its  nominees  of  50,000  ordinary  shares  of  £1 
each  in  the  capital  of  the  company.  The  agree- 
ment of  January  25th,  1899,  was  made  between 
Vernescu  and  one  Fraser  (who  under  it  had 
legally  ceded  his  rights  to  the  syndicate),  whereby 
L  (E.)  !  there  was  imposed  on  Vernescu  a  personal 
liability  to  do  certain  things  for  the  benefit 
of  the  syndicate  within  a  specified  area  in 
Roumania. 

Held — that  the  benefit  of  the  contract  of 
January  25th,  1899,  was  ■'  property,"  and  therefore 
came  within  the  enacting  part  of  sect.  59,  sub- 
sect.  1,  of  the  Stamp  Act,  1891,  and  not  within 
the  exception  therein,  as  being  property  locally 
situated  out  of  the  United  Kingdom,  and  that 
the  agreement  was  liable  to  ad  valorem  convey- 
ance duty. 

Smelting  Co.  (f  Australia  v.  Lnland  Revenue 
Commissioners  ([1897]  1  Q.  B.  175  ;  66  L.  J. 
Q.  B.  137  ;  61  J.  P.  116  ;  45  W.  R.  203  ;  75  L.  T. 
534— Div.  Ct.)  followed. 

The  judgment  of  Div.  Ct.  ((1899)64  J.  P,441) 
reversed. 
Danubian  Sugar  Factories,  Ld.  r.  Inland 

[Revenue  Commissioners,  [1901]  1  Q.  B. 

245  ;  70  L.  J.  Q.  B.  211  ;  65  J.   r.  212  ;  84 
L.  T.  101— C.  A. 


32.  Agreement  for  Sale  of  Foreign  Business 
— '■'■Agreement  made  iji  England''' — '■^Property 
locally  situate  out  of  the  United  Kingdom'' — 
Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  s.  59, 
suh-s.  1.] — M.,  a  merchant,  had  long  carried 
on  business  in  Germany  under  the  style  of 
M.  &  Co.  N.  and  W.  acquired  from  M.  the 
right  to  purchase  the  said  business,  stock  in 
trade,  and  assets  thereof,  and  hold  the  same  in 
trust  for  J.  W. 

N.  and  W.  agreed  to  make  over  the  said  right 
to  an  English  syndicate  in  consideration  of 
debentures  of  the  syndicate.  The  syndicate 
agreed  to  sell  to  the  respondents  (a  company 
incorporated  under  the  Companies  Acts,  1862  to 
1893)  the  said  rights  of  purchase. 

By  the  agreement,  which  was  under  seal,  the 
goodwill  of  the  said  business,  with  the  exclusive 
right  to  use  the  name  of  '•  M.  &  Co."  as  part  of 
the  name  of  the  company,  together  with  the 
factory  and  buildings  in  which  the  business  was 
carried  on,  and  all  the  plant,  machinery,  appa- 
ratus, rolling  stock,  and  chattels  employed  in 
the  business,  except  stock  in  trade  and  all 
pending  contracts  and  orders,  were  agreed  to  be 
sold  for  a  lump  sum  to  the  respondents.  This 
agreement  was  executed  at  Amsterdam  by 
M.,  N.,  and  W.,  and  in  England  by  the  syndi- 
cate and  the  company.  The  agreement  con- 
tained a  covenant  on  the  part  of  M.  not  at 
any  time  thereafter  to  be  engaged  in  any 
similar  trade  within  fifty  miles  of  the  saitl 
freehold  premises.  The  customers  were  all 
resident  abroad. 

Held — that  the  agreement  was  made  in 
England  ;  and  (Halsbury,  L.C.,  dissenting)  that 
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the  f^oodwill  was  "  property  locally  situate  out 
of  the  United  Kingdom  "  within  sect.  51), 
sub-sect.  1,  of  the  Stamp  Act,  1891,  and  cou- 
se(iuently  the  agreement  was  chargeable  with 
ad  valorem  duty. 

Snieltlmi  Company  of  Avstvalta,  Ld.  v.  Inland 
Itevenue  Com  miss-loners  ([1897]  1  Q.  K.  175; 
m  L.  J.  Q.  B.  137  ;  61  J.  P.  IKi ;  45  W.  II.  203  ; 
75  L.  T.  53-1)  commented  on. 

Decision   of   C.  A.  ([19U0]    1    Q.  B.  310;    09 
L.  J.  Q.  B,   291  ;  81  L.  T.  G67  ;  IG  T.  L.  R.  72) 
afHrmed. 
Inland  Revenue  Commissioners  v.  Muller 

[&  Co.'s  Margarine,  Ld.,  [1901]  A.  G.  217  ; 

70  L.   J.   K.   B.  677  ;  49  W.  R.  603  ;  84  L.  T. 
7l'9  ;   17  T.  L.  R.  53 -H.  L.  (E.). 

33.  Agreement  made  in  England  for  Sale  of 
equitahle  Interest  in  property  Loeally  situate 
out  of  United  Kingdom — Stamp  Duty  on  Agree- 
ment—Stamp Act,  1891  (54  &  55  Vict.  c.  39), 
.s\  59,  suh-s.  1 — Trust  PropertyAct  of  1862,  Kern 
Smith  Wales  (26  Vict.  Ko.  12),  s.  25.]— Sect.  25 
of  the  Trust  Property  Act,  1862  of  New  South 
"Wales  provided  that  mortgages  of  real  and 
l)ersonal  estate  should  be  deemed  at  law,  as 
now  in  equity,  pledges  only  of  the  property 
mortgaged,  and  that  the  title  of  the  mortgagor 
should  be  "deemed  a  good  title  at  law  subject 
to  such  pledge  as  against  all  persons  other  than 
the  mortgagee  and  those  claiming  under  him," 
and  sect.  59,  sub-sect.  1,  of  the  Stamp  Act,  1891, 
provided  that  "  any  agreement  made  in  England 
for  the  sale  of  any  equitable  estate  or  interest 
in  any  property  whatsoever,  or  for  the  sale  of 
any  estate  or  interest  in  any  property  except 
lands,  ...  or  property  locally  situate  out  of 
the  United  Kingdom,"  shall  be  charged  with  the 
same  ad  valorem  duty  as  if  it  were  an  actual 
conveyance  on  sale. 

The  owner  of  a  mortgaged  freehold  property 
situate  in  >'ew  South  Wales  made  and  executed 
in  England  an  agreement  for  the  sale  of  the 
mortgaged  profierty. 

Held — (1)  that  the  above  section  of  the 
colonial  statute  had  not  the  effect  of  giving  a 
legal  title  or  interest  to  the  mortgagor,  whose 
interest  therefore  was  equitable  only ;  and 
(2)  that  the  exception  in  sect.  59,  sub-s.  1,  of 
the  Stamp  Act,  1891,  in  favour  of  "lands  or 
l)roperty  locally  situate  out  of  the  United 
Kingdom,"  applied  only  to  the  second  branch  of 
that  sub-section,  and  did  not  apply  to  the  first 
part  of  the  sub-section  having  reference  to 
the  sale  of  an  equitable  estate  or  interest  in  any 
property  : 

Held,  therefore,  that  the  agreement  was  an 
agreement  for  the  sale  of  an  equitable  estate  or 
interest  in  property  within  the  meaning  of 
sect.  59,  sub-sect.  1,  and  did  not  come  within 
the  exception  in  that  sub-section,  and  was 
therefore  chargeable  with  the  same  ad  ralorem 
duty  as  an  actual  conveyance  on  sale  of  the 
property. 
Farmer   &    Co.,    Ld.    r.    Inland    Revenue 

[Commissioners,   [1898]  2  Q.  B.   141  ;   67 

L.  J.  Q.  B.  775  ;  79  L.  T.  32  ;  14  T.  L.  R.  408 
— Div.  Ct. 


34.  Asxignmrnt  of  Leaseliolds — Consideration 
— Apportionment  of  Rent  —  Stamp  Act,  1891 
(54  cV  55  Vict.  c.  39),  s.  57,  Sched.  /.]— The 
lessee  of  land  with  three  houses  thereon  con- 
veyed, in  consideration  of  a  sum  of  money,  two 
of  the  houses  for  the  residue  of  the  term  subject 
to  a  duly  apportioned  part  of  the  rent  reserved 
by  the  original  lease.  The  assignee  covenanted 
to  pay  the  rent,  and  to  observe  and  perform  the 
covenants  contained  in  the  original  lease. 

Held — that  the  rent  payable  by  the  assignee 
was  not  part  of  the  consideration  in  respect 
whereof  the  conveyance  was  chargeable  with 
ad  ralorem  duty  under  sect.  57  of  the  Stamp 
Act,  1891. 

Judgment   of   the    Div.   Ct.   ([1899]    1   Q.  B. 
335  ;    68    L.    J.    Q.    B.    234  ;    47   W.    R.    300  ; 
63  J.   P.   228 ;    80  L.  T.  56  ;  15  T.  L.   R.  133), 
affirmed. 
Swayne  r.  Inland  Revenue  Commissioners, 

[1900]    1   Q.   B.  172;  69  L.  J.  Q.   B.  63;  81 

L.  T.  623  ;    48  W.  R.   197  ;  16  T.  L.  R.  67— 

C.  A. 

35.  Contingent  and  Uncertain  Conmleration — 
Stamp  Act,  1891  (54  &  55  Vict.  e.  39),  ss.  56  (2), 
57.] — A  company  agi-eed  to  sell  its  business  to 
a  new  company  in  consideration  of  a  certain 
sum  in  cash  and  a  certain  number  of  shares. 
The  agi-eement  provided  that  the  profits  of  the 
new  company  in  respect  of  each  year  should  be 
applied  in  paying  a  dividend  of  5  per  cent,  on 
its  paid-up  share  issue  and  (subject  to  the  pay- 
ment of  such  dividend)  in  paying  to  the  old 
company  "  as  a  further  part  of  the  consideration 
for  the  said  sale  such  a  sum  as  shall  be  equal  to 
a  dividend  of  3  per  cent.  .   .  ." 

Held — that  this  sum,  though  payable  con- 
tingently, was  "  money  payable  periodically  in 
perpetuity  "  within  the  meaning  of  sect.  56  (2) 
of  the  Stamp  Act,  1891.  and  that  the  agreement 
was  chargeable  with  ad  ralorem  duty  in  respect 
of  it. 

Decision  of    C.  A.  ([1905]    1   K.  B.  174;    74 
L.  J.  K.  B.  200  ;    53  W.  R.  325  ;    92  L.  T.  6  :    21 
T.  L.  R.  109),  affirmed. 
Underground    Electric   Rys.  Co.  of   Lon- 

[don,    Ld.  r.  Commissioners  op    Inland 

Revenue,  [1906]  A.  C.  21  ;  75  L.  J.  K.  B.  117  ; 

54  \V.  R.  381  ;    93  L.  T.  819  ;    22  T.  L.  R.  160 
— H.  L.(E.). 

36.  Conregance  E.reeuted  Abroad — Transfer 
Abroad  to  S'ew  Coni/ni/iy — Pagmrnt  hg  Issue  in 
England  (f  Sliares  in  Compaug — Compang  Regis- 
tered in  England — "  Propertg  Situate" — "  'J7iing 
done  or  to  he  done"  in  United  Eini/dom — Stauqf 
Act,  1891  (54 &  55  Vict.  e.  39),. v.  1  ;  ".-.■.  H, suh-s.  4  : 
.S-.  54  ;  Sr/i.,  "  Conregance  on  Sale."]— A  com\)imy, 
which  was  registered  in  England,  and  wliicli 
had  a  branch  business  in  France,  by  an  instru- 
ment in  writing  executed  in  France  and  tlrawn 
uj)  in  French  transferred  to  a  new  company,  also 
registered  in  England,  all  its  business  and  assets 
in  France,  and  in  consideration  thereof  the  new 
company  issued  and  allotted  to  the  old  company 
in  England  certain  shares  in  tlie  new  company. 

Held — that  tiie  instrument  was  a  "convey- 
ance on  sale''  within  the  meaning  of  sect.  54  of 
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the  Stamp  Act.  1891,  and  required  to  be  stamped 
accordingly.  "  Conveyance  on  sale  "  is  not 
limited  to  a  convej-aiice  executed  in  the  United 
Kingdom.  It  must,  however,  if  executed  abroad, 
relate  to  property  situate  in  the  United  Kingdom, 
or  to  any  matter  or  thing  to  be  done  in  some  part 
of  the  United  Kingdom,  as  prescribed  in  sect.  14, 
sub-sect.  4.  The  instrument  in  question  related 
to  the  appropriation  of  the  capital  of  the  new  | 
company,  which  was  registered  in  England,  and 
therefore  related  to  property  situate  in  the 
United  Kingdom.  It  also  related  to  a  matter  or 
thing  to  be  done  in  tlie  United  Kingdom. 

Sect.  15  (2)  of  the  Stamp  Act,  1891,  only 
imposes  a  fine  if  the  instrument  is  stamped  after 
the  prescribed  period. 

Decision  of  C.  A.  ([190fi]  2  K.  B.  8.31  ;  22  1 
T.  L.  R.  829)  reversed.  | 

Inland  Revenue  Commissioners  r.  Maple 

[k  Co.  (Paeis),  Ld.,  [1907]  24  T.  L.  R.  140— 
H.  L.  (E.). 

37.  Conveyance  in  cnnnideration  of  Debt — Bad 
Debt— Stamp  Act,  1891  (.o4  &  .5.5  Vict.  c.  39), 
s.  57.] — The  North  British  Railway  Company 
acquired  by  purchase  the  undertaking  of  the 
Bo'ness  Harbour  Commissioners. 

The  Inland  Revenue  authorities  claimed  stamp 
duty  on  the  dfi 303,376  19,«.  of  arrears  of  interest 
due  by  the  Harbour  Commissioners  to  the  North 
British  Railway  Company  in  respect  of  the 
company  having  paid  that  interest  to  the  credi- 
tors in  the  harbour  debt  under  a  guarantee  given 
by  the  company  to  those  creditors.  This  debt 
formed  part  of  the  consideration  for  the  sale. 

Held — that  the  circumstance  that  the  debt 
was  a  bad  debt  did  not  make  any  difference  : 
and  there  was  no  reason  to  suppose  that  the 
Harbour  Commissioners  would  have  agreed  to 
the  transfer  of  the  harbour  undertaking  unless 
they  had  been  relieved  of  this  debt,  as  well  as 
their  other  obligations  ;  and  the  liability  was 
none  the  less  a  debt  because  the  debtors  might 
be  unable  to  pay  it  in  whole  or  in  part,  and  tliat 
ad  valorem  conveyance  duty  was  chargeable. 
Inland  Revenue  Commissioners  r.  North 
[British  Ry.  Co.,  [1902]  4  F.  27— Ct.  of 
Sess.,  1st  Div. 

38.  Decree  tinder  Heritable  Securities  Act, 
1894.]— A  decree  under  the  Scotch  Heritable 
Securities  Act,  1894  (57  &  58  Vict.  c.  44),  is  a 
"conveyance  on  sale"  within  sect.  64  of  the 
Stamp  Act,  1891,  and  chargeable  with  an  ad 
valorem  duty  under  that  Act. 

Decision  of  Ct.  of  Sess.  reversed. 
Commissioners  op  Inland  Revenue  v.  Tod, 
[1898]   A.  C.  399  ;    67  L.  P.   (P.  C.)  42  ;  78 
L.  T.  571  ;  14  T.  L.  R.  400-H.  L.  (Sc). 

39.  Devise  of  Bealty— Executor'' s  Assent'  in 
Writing— Whether  a  Conveyance  or  Transfer — 
Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  s.  62, 
Sched.  I.— Land  Transfer  Act,  1897  (60  &  61  Vict. 
c.  65),  s.  8.]— In  accordance  with  sect.  3  (1)  of 


the  Land  Transfer  Act,  1897,  an  executor  assented 
to  a  devise  of  land.  The  assent  was  given  in 
writing,  but  not  under  seal. 

Held — that  the  assent  was  not  liable  to  duty 
as  a  conveyance  or  transfer,  not  being  "  an 
instrument  .  .  .  whereby  any  property  on  any 
occasion,  except  a  sale  or  mortgage,  is  transferred 
to,  or  vested  in  any  person." 

Kemp  r.  Commissioners  of  Inland  Revenue, 

[1905]    1  K.  B.  581  ;  74  L.  J.   K.  B.  112  ;    53 

W.  R.   479;    92  L.  T.   92;    21  T.  L.  R.   168— 

Phillimore,  J. 

40.  Dissolution  of  Old  Company — Vestiny  of 
Property  in  New  Company — Statutory  Transfer 
—Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  ss.  1,  6, 
Sched.— Finance  Act,  1895  (58  &  59  Vict.  c.  16), 
.■?.  12.] — A  private  Act  provided  that  a  gas  com- 
pany could  be  dissolved  and  reincorporated  with 
further  powers  ;  that  its  property  should  vest  in 
the  new  company,  who  should  assume  all  its 
liabilities ;  and  "that  the  stockholders  should 
receive  the  same  amount  of  stock  in  the  new 
company. 

Held — that  the  copy  of  the  Act  was  charge- 
able with  ad  valorem  duty,  as  a  "  conveyance  on 
sale,"  on  the  amount  of  the  liabilities  assumed 
by  the  new  company  and  the  value  of  the  stock 
issued  by  it  to  stockholders  in  the  old  company, 
such  value  to  be  ascertained  as  on  the  day  of  the 
passing  of  the  Act. 

Attorney-General t'.FELixsTow^E  Gas  Light 

[Co.,  [1907]  2  K.  B.984;  76  L.  J.  K.B.  1107  ; 

97  L.  T.  340— Bray,  J. 

41.  Family  Arrangement — Stamp  Act,  1891 
(54  &  55  Vict.  c.  39),  ss.  54, 57.]— A.  was  entitled 
to  (1)  freehold  and  copyhold  property,  subject  to 
a  mortgage  debt  of  £62,000,  (2)  certain  chattels, 
and  was  indebted  to  B.  in  the  sum  of  £123,800. 
A.  conveyed  the  property  and  chattels  to  B.  B. 
released  A.  from  the  debt  of  £123,800,  agi-eed  to 
indemnify  him  against  the  £02,000,  and  entered 
into  an  agreement  whereby  A.  got  an  annuity. 
The  transaction  was  carried  out  by  three  deeds. 

Held — that  (although  called  a  family  arrange- 
ment) two  of  these  deeds  were  conveyances  on 
sale,  and  that  ad  valorem  stamp  duty  must  be 
paid  on  £123,800  and  £62,000  at  least. 

Bristol  (Marquis  of)   v.  Inland   Revenue 

[Commissioners,    [1901]    2   K.   B.  336;   70 

L.  J.  K.  B.  759  ;  65  J.  P.  360  ;  49  W.  R.  718  ; 

84  L.  T.  059  ;  17  T.  L.  R.  488— Div.  Ct. 

42.  Foreclosure  Order  before  1898— Stamp 
Act,  1891  (54  &  55  Vict.  c.  39),  s.i.  54,  57— 
Finance  Act,  1898  (61  &  62  Vict.  c.  10),  s.  6.]— 
A  foreclosure  order  made  between  1891  and 
1898  foreclosing  a  legal  mortgage  is  not  properly 
stamped  unless  stamped  as  a  "  convej'ance  on 
sale.' ' 

Semble,  apart  from  the  declaratory  enactment 
in  sect.  6  of  the  Finance  Act,  1898,  such  an 
order  would  be  within  sect.  54  of  the  Stamp 
Act,  1891  ;  in  any  event  sect,  6  declares  it  to  be 
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stamp  Tivities— Co nthiued. 

within  sect.  54,  and,  being  declaratory,  sect.  G  is 

retrospective. 

Attorney- Geiwrul  v.  Theobald  ((1890)  24 
Q.  B.  D.  r,.57  ;  62  L.  T.  768  ;  38  W.  R.  527— 
Div.  Ct.)  followed. 

Harding  v.  Queensland  Stump  Commissioners 
([1898]  A.  C.  769  ;  67  L.  J.  P.  C.  144  ;  79  L.  T. 
42— P.  C.  Sec  Dependencies  and  Colonies, 
No.  44)  distinguished. 

In  re    Lovell   and    Collaed's  Contract, 
[1907]  1  Ch.  249  ;  76  L.  J.  Ch.  246  ;  96  L.  T. 

382— Eady,  J.  j 

43.  Land  sold  for  Lump  Sum  and  Animal  I 
I'ayment  hy  Purchaser  to  Vendor — Annual  Pay-  j 
ment  made  by  Purchaser  in  consideration  of  \ 
Vendor  payiny  Tithe —  Whether  Annual  Payment 
is  ^^ part  of  the  consideration  for  conveyance  on 
sale"— Stamp  Act,  1891  (54  &  55  Vict.  c.  39), 
s.  56,  sub-s.  2,  Sched.'] — The  owners  in  fee  simple 
of  a  certain  piece  of  land  offered  the  land  for  ; 
sale  in  lots  as  a  building  estate,  and  by  an  inden- 
ture which  recitetl  that  the  vendors  had  agreed 
with  the  i)urchaser  for  the  sale  to  him  of  a  certain 
lot  or  piece  of  the  land  for  the  sum  of  £50  :  the 
vendors  granted  the  lot  to  the  purchaser  in  fee 
simple  in  consideration  of  the  sum  of  £50  then 
paid  by  the  purchaser  (amongst  other  conditions), 
subject  to  and  charged  with  the  payment  to  the 
vendors  and  their  assigns  of  the  annual  sum  of  I 
1.'?.,  in  accordance  with  a  stipulation  providing 
that  the  piece  of  land  thereby  conveyed  was,  in  j 
consideration  of  the  vendors  paying  the  whole  of 
the  tithe  in  respect  of  the  land  of  which  the 
plot  formed  part,  subjected  to  and  charged  with 
the  payment  to  the  vendors  of  the  perpetual  sum 
of  \s.  per  annum  ;  and  the  purchaser  for  himself 
and  his  assigns  covenanted  to  make  this  annual 
payment  of  \s.  to  the  vendors  and  to  perform  the 
other  stipulations  of  the  agreement.  The  pay- 
ment of  the  \s.  was  in  consideration  of  the 
vendors  paying  the  whole  of  the  tithe.  In  ' 
assessing  the  stamp  duty  upon  the  indenture  : — 

Held  (affirming  the  decision  of  the  commis- 
sioners)— that  the  annual  payment  of  l.y.  per 
annum  was  part  of  the  consideration  for  the 
sale  ;  that  the  consideration  for  the  sale  was 
therefore  the  £50  plus  the  annual  sum  of  \s., 
and  that  having  regard  to  sect.  56,  sub-sect.  2  of 
the  Stamp  Act,  1891,  the  whole  consideration  for 
the  sale  was  £50  plus  l.v.,  nuiltii)lied  by  twenty, 
namely,  £51,  and  that  the  indenture  was  to  be 
stamped  as  a  conveyance  on  sale  for  a  considera- 
tion of  £51,  namely,  with  a  stamp  of  7.v.  iSd. ; 
but  that  even  if  the  annual  payment  was  not 
part  of  the  consideration,  the  stipulation  to  pay 
it  would  be  a  se[)arate  collateral  covenant  which 
would  require  to  be  stamped  as  such. 
Martin     r.     Commissioners     of     Inland 

[Revenue,  (1904)  91  L.  T.  453— Channell,  J. 

44.  Legacy— Legatee  accepting  Stock  in  Pay- 
ment— Stamp  on  Transfer — Ad  valorem  Duty — 
Stamp  Act,  1891  (54  &  55  Vict.  c.  39.]— A 
legatee  agreed  with  the  executor  of  his  testator  s 
will  to  take  payment  of  his  legacy  in  stock. 


Held — that  the  transfer  deed  was  chargeable 
with  ad  valorem  duty  as  being  a  "  conveyance  or 
transfer  on  sale." 

Dawson     v.     Commissioners    op    Inland 
[Revenue  [1905]  2  Ir.  R.69— K.  B.  D. 

45.  Partnership  Dissolution  —  Record  of 
'Transfer  of  Propetiy — "  Release  or  Renunciation 
—Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  Sched.  7.] 
— J.  F.  and  his  brother,  J.  W.,  carried  on  business 
in  partnership.  J.  F.,  in  pursuance  of  the  power 
for  that  purpose  contained  in  the  articles  of  part- 
nership, gave  J.  W.  notice  to  determine  it,  and 
J.  W.  gave  J.  F.  notice  of  taking  over  his  share 
in  the  partnership  upon  the  terms  prescribed  by 
the  articles.  Two  instruments  were  executed  to 
give  effect  to  the  dissolution  of  the  partnership, 
the  first  a  conveyance,  whereby  the  share  and 
interest  of  J.  F.  in  the  real  estate  of  the  partner- 
ship was  released  and  transferred  to  J.  W.  This 
deed  was  duly  stamped  with  an  ad  valorem  duty. 
The  other  instrument,  of  even  date,  after  reciting 
that  accounts  of  the  partnership  had  been  made 
up,  and  that  the  amount  standing  to  the  credit 
of  J.  F.  was  £41,752  4.*.  Id.,  and  that  by  the 
above-mentioned  deed  of  even  date,  the  real 
estate  had  been  conveyed  to  J.  W.,  and  that  the 
chattel  property  of  the  partnership  was  then  in 
the  exclusive  possession  of  J.  W.,  and  that  the 
said  J.  W.  had  given  his  promissory  note  bearing 
even  date  therewith  for  the  above  said  sum, 
witnessed  that  J.  F.  and  J.  W.  declared  that  the 
partnership  between  them  should  be  considered 
as  determined,  and  J.  F.  declared  that  he  accepted 
the  said  proniissoiy  note  in  full  satisfaction  of  all 
claims  against  J.  W.  in  respect  of  his  share  and 
interest  in  the  said  partnership,  and  the  assets 
and  properties  thereof.  The  commissioners 
claimed  that  this  last-mentioned  instrument  was 
chargeable  with  an  ad  valorem  conveyance  duty. 

Held — that  the  instrument  was  chargeable  in 
accordance  with  the  assessment  of  the  commis- 


Garnett     r.    Commissioners    op     Inland 

[Revenue,  (1900)  48  W.  R.303  ;  81  L.  T.  633 

— Div.  Ct. 

46.  Purchase  of  Property  under  Statutory 
Powers — Conveyance  of  Chattels — Finance  Act, 
1895  (58  Vict.  c.  16),  s.  12.]— Where  lands  and 
chattels  are  purchased  under  statutory  powers, 
the  party  making  the  purchase  is  bound  to  pro- 
duce to  the  Commissioners  of  Inland  Revenue  an 
instrument  of  conveyance  duly  stamped  with  the 
ad  valorem  duty  paj'able  upon  a  conveyance 
calculated  on  the  value  of  the  whole  property 
passed,  including  chattels. 

The  decision  of  C.  A.  ([1902]  1  K.  B.  403  ;  71 
L.  J.  K.  B.  181  ;  iJ6  J.  P.  36 ;  .'.O  W.  R.  161  ;  85 
L.  T.  745  ;  18  T.  L.  R.  122)  affirmed. 
Eastbourne     Corporation     v.    Attornet- 

[General,  [1904]  A.  C.  1.55  ;  73  L.  J.  K.  B. 

259  ;  68  J.  P.  393  ;  52  W.  R.  577  ;  90  L.  T.  99  ; 
20  T.  L.  R.  252  ;  2  L.  G.  R.  789— H.  L.  (E.). 

47.  Reconstruction — Agreement  between  Old 
and  Xeio  Company  us  to  Ewchange  <;/  Shares — 
Declaration  of  Trust— Stamp  Act',  1891  (54  &  55 
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stamp  "DvLties— Continued. 
Vict.  c.  39),  ss.  54,  59,  Sched.  I.]— 'By  an  agi-ee- 
ment  under  seal,  made  between  all  the  share- 
holders in  an  unlimited  company  (which  was  m 
course  of  being  voluntarily  wound  up)  and  a  new 
limited  company,  it  was  agreed  that  the  share- 
holders in  the  old  company  should  "exchange  " 
their  shares  in  that  company  for  certain  numbers 
and  amounts  of  stock  and  shares  in  the  new 
company,  and  that  the  new  company  should 
also  pay  certain  sums  of  cash  to  the  shareholders. 
The  agi-eement  also  provided  that,  upon  the 
allotment  to  the  shareholders  of  the  old  company 
of  the  shares  and  stock  in  the  new  company, 
the  shareholders  should  "  hold  their  respective 
shares  in  the  old  company  in  trust  for  the  new 
company." 

Held— that  the  agreement,  which  amounted 
to  a  declaration  of  trust,  was  a  "  conveyance  on 
sale  "  of  the  shares  in  the  old  company  within 
the  meaning  of  sect.  5-1  of  the  Stamp  Act,  1891, 
or  a  "  contract  for  the  sale  of  an  equitable 
interest"  in  those  shares  within  sect.  59  (1)  of 
that  Act,  and  was  chargeable  with  ad  ralorevi 
duty  on  the  cash  paid  and  the  shares  and  stock 
allotted. 

Dictum  of  Channell,  J.,  in  West  London 
Syndicate  y.  Inland  Recenue  Commissioners 
([1898]  1  Q.  B.  226;  67  L.  J.  Q.  B.  218  ;  77 
L.  T.  797,  see  No.  SO,  supra}  approved. 

Chesterfield  Brewery  Company  r.  Inland 

[Revenue  Commissioners,  [1899]  2  Q.  B.  7 ; 

68  L.  J.  Q.  B.  201  ;  17  W.  R.  320  ;  79  L.  T. 

559  ;  15  T.  L.  R.  123— Div.  Ct. 

48.  ^^ Right  not  hefore  in  Existence" — " Pro- 
jjertij  " — "  Estate  or  Interest  in  any  Property  " — 
Rigid  of  Colliery  Comjnaiy  to  tvork  Coal  under 
Railivai/— Right'  of  Railway  Company  to  Stop 
such  W'orkiiu'i  (iiid'to  pinj  Coiitpenxation  therefor 
—  l),H-iini>^id  '  iiiidpr  Sntf  i-oiitd  i/ii/ig  Receipt  for 
Coinpeiisatioii  Jloncy  and  Utidertahiiig  not  to 
ivorh  Coal— Stamp  Act,  1891  (51  &  55  Vict.  c.  39), 
ss.  51.  60,  Sched.  I. — Railways  Clauses  Con- 
solidation Act,  1815  (8  &  9  Vict.  c.  20),  ss.  78, 
7y.]_The  plaintiff  company  purchased  lands 
necessary  for  the  construction  of  one  of  its 
branch  lines  of  railway,  the  surface,  as  also  the 
coal  under  the  said  lands,  then  being,  so  far  as 
material,  the  property  of  a  colliery  company. 
Some  time  afterwards,  the  colliery  company, 
pursuant  to  sect.  78  of  the  Railways  Clauses 
Consolidation  Act,  1815,  gave  notice  to  the 
railway  company  that  it  was  desirous  of  working 
the  coal  (which  was  still  its  property)  in  three 
acres.  The  railway  company  thereupon  gave 
notice  to  the  colliery  company,  pursuant  to 
sect.  78,  that  the  working  of  the  coal  in  the  three 
acres  would  be  likely  to  cause  damage  to  the 
works  of  the  railway  company,  and  the  notice 
required  the  colliery  company  to  refrain  from 
working  the  coal  under  the  three  acres,  and 
stated  that  the  railway  company  would  make 
compensation  to  the  colliery  company  for  so 
much  of  the  seam  of  coal  as  was  within  the 
three  acres.  The  amount  of  compensation  was 
assessed  by  an  arbitrator  and  paid  by  the  railway 


company  ;  and  the  colliery  company  executed  a 
document,  under  seal,  by  which  they  acknow- 
ledged the  receipt  of  the  compensation  money 
ancf  thereby  undertook  to  leave  entirely  un- 
worked  the  whole  of  the  said  coal  and  to  do  and 
execute  all  deeds,  matters  and  things  necessary 
for  vesting  the  same  in  the  railway  company, 
and  declared  the  sum  paid  to  them  included 
satisfaction  and  compensation  for  all  claims, 
which,  but  for  those  presents,  they  might  have 
had  against  the  railway  company  in  respect  of 
the  said  coal. 

Held— that  the  said  document  was  not  covered 
by  sect.  60  of  the  Stamp  Act,  1891,  and  thereby 
made  liable  to  an  ad  ralorem  stamp  duty,  and  it 
required  only  a  10s.  stamp. 

Held,  also  (by  A.  L.  Smith,  M.R.,  Collins 
and  Stirling,  L.JJ.),  that  the  right  of  the  rail- 
way company  to  stop  the  further  worknig  for 
ever  of  the  minerals,  and  the  right  of  the  mineral 
owner  to  be  then  paid  for  his  minerals  came  into 
existence  before  the  date  of  the  document  sought 
to  be  charged  with  stamp  duty,  and  therefore 
did  not  satisfy  the  requisites  ^  of  sect.  60  as  a 
"  right  not  before  in  existence." 

Held,  also  (by  Collins  and  Stirling,  L.JJ.), 
that  there  was  in  point  of  fact  no  sale  at  all,  and 
no  " property"  and  no  " estate  or  interest  in  any 
property"  was  transferred  to  or  vested  in  a 
purchaser. 

Appeal  from   the  judgment  of  the   Div.  Ct. 
([1899]  2  Q.  B.  652  ;    68  L.  J.    Q.  B.  978  ;    61 
J.  P.  21  ;    48   W.    R.    170  ;    81    L.  T.  385  ;    15 
T.  L.  R.  504)  dismissed. 
Great  Northern  Ry.  Co.  r.  Inland  Revenue 

[Commissioners,   [1901]    1   K.  B.  416;   70 

L.  J.  K.  B.  336  ;  65  J.  P.  275  ;  49  W.  R.  261  ; 
81  L.  T.  183— C.  A. 

49.  Sale  of  Bool  Debts— "  Property"  —Ad 
valorem  Duty— Stamp  Act,  1891  (54  &  55  Vict. 
c.  39),  s.  59  (1).]— A  limited  company  sold  its 
goodwill  and  entire  undertaking,  including  book 
debts,  to  another  limited  company.  The  value  of 
the  book  debts  existing  on  December  31st,  1898, 
for  the  purpose  of  apportioning  the  price  between 
them  was  £30,030  2s.  5d.  At  the  date  of  the 
agreement  for  sale,  May  6th,  1899,  there  remained 
outstanding  of  these  book  debts  only  debts  to  the 
value  of  £700.  The  business  had  been  carried 
on  and  the  book  debts  collected  in  the  ordinary 
way  by  the  old  company  from  a  period  anterior 
to  December  31st,  1898,  down  to  the  date  of  the 
agi-eement  for  sale  on  behalf  of  the  new  company. 
The  Commissioners  of  Inland  Revenue  in  assess- 
ing the  ad  ralorem  conveyance  duty  declined  to 
deduct  the  sum  of  £29,330  2s.  od.,  being  the 
£30,030  2s.  5d.  less  the  £700,  from  the  considera- 
tion for  the  sale. 

Held — that  the  Commissioners  were  right,  as 
the  book  debts  were  property  within  sect.  59  (1) 
of  the  Stamp  Ace,  1891,  and  did  not  fall  within 
any  of  the  exceptions  in  that  section. 
Measures    Bros.,  Ld.  r.  Inland    Revenue 

[Commissioners,    (1900)    82    L.    T.    689— 
Div.  Ct 
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stamp  Duties—  Continued. 

(c)  Capital  of  Companies. 

60.  Increase  of  Capital  —  Consolidation  of 
Capital — Increase  of ''^  Amount  of  JVominal  Share 
Capital— Stamp  Act,  1891  (.5-1  &  55  Vict.  c.  39), 
,9.  113 — Gas  Liqht  and  Coke  Company's  {Capital 
Consolidation)  Act,  1898  (61  &:  &2  Vict.  c.  clxxxii.), 
ss.  4,  5,  6.] — By  the  defendants'  private  Act 
certain  existing  stock  was  consolidated,  and  con- 
verted into  one  stock  of  an  increased  nominal 
value  ;  and  by  sect.  (5  (2)  thereof  power  was 
given  to  create  stock  to  the  value  of  .£437,500 
in  lieu  of  stock  to  the  value  of  £175,000  already 
authorised ;  the  sub-section  provided  that, 
'•except  to  the  extent  of  the  increase  in  this 
sub-section  provided  for,  nothing  in  this  Act 
shall  be  construed  as  authorising  any  increase 
of  the  nominal  share  capital  of  the  company." 

Held— that,  notwithstanding  the  proviso, 
there  had  been  an  increase  of  the  nominal 
share  capital  within  sect.  113  of  the  Stamp 
Act,  1891,  and  that  stamp  duty  was  payable 
thereon. 

Decision  of  Kidley,  J.  ((1902)  18  T.  L.  R.  517) 
affirmed. 

Midland  liij.  Co.  y.  Attornerj- General  ([1902] 
A.  C.  171  ;  71  L.J.  K.  B.  315;  50  W.  R.  433; 
8(;  L.  T.  20(5 ;  18  T.  L.  R.  352— H.  L.,  No.  .54, 
infra)  followed. 

Attoeney-Gexeral  r.  Gas  Light  and  Coke 
[Co.,  (1903)  19  T.  L.  R.  12— C.  A. 


51.  Issue  of  Loan  Capital  by  Corporation — 
Mcuniny  of  "■  Issue'" — When  Scrip  Certificates 
Ix-sucd,  then  Loan  Capital  is  Issued — Finance 
Act,  1899  ((i2  &  63  Vict.  c.  9),  s.  8.]— By  sect.  8 
of  the  Finance  Act,  1899,  which  came  into  opera- 
tion on  June  20th,  1899,  where  a  corporation 
proposes  to  issue  any  loan  capital — which  means 
any  corporation  stock— they  should,  before  the 
issue  thereof,  deliver  to  the  Commissioners  a 
statement  of  the  amount  proposed  to  be  secured 
by  the  issue,  charged  with  an  ad  valorem  stamp 
duty. 

The  defendant  corporation  having  under 
statutory  powers  resolved  to  create  stock,  the 
Bank  of  England  issued  a  prospecttis  on  April 
8th,  1899,  inviting  tenders  for  the  stock  to  an 
amount  of  £1,000,000.  The  payments  on 
account  of  the  loan  were  to  be  by  instalments  ; 
the  last  of  such  instalments  was  payable  on 
June  21st,  1899.  In  respect  of  stock  to  the 
amount  of  £209,400  the  final  instalments  were 
paid  in  full  prior  to  June  20th,  1899.  All  the 
scrip  certificates  were  issued  before  June  20th, 
1899.  The  question  arose  whether  this  loan 
capital  was  issued  after  June  20th,  1899. 

Held — that  the  stamped  statement  must  be 
delivered  to  the  Commissioners  before  the  cor- 
poration issue  the  certificate  which  is  called  the 
scrip  certificate  ;  that  the  whole  of  tlie  issue  of 
the  loan  ca[)ital,  not  merely  the  £209,400,  was 
therefore  made  before  June  2()th,  1899;  and 
tlierefore  the  corporation  could    not,  and  were 


tmder  no  obligation  to,  comply  with  sect.  8,  and 

were  not  taxable. 

Attorney-Geneeal  r.  Liverpool  Corpora- 

[TION,   [1902]   1    K.  B.  411;  71  L.  J.   K.    B. 

195;  66  L.  J.  391  ;  50   VV.  R.  328;  86  L.  T. 
300— I'hillimore,  J. 

52.  Issue  of  Loan  Capital — E.vixting  Dclenture 
Stock  —  Amalf/amation  —  lUghts  of  ' Holders  of 
IJd-i-sting  Stock  Modified  and  Altered— Liahil it y 
of  Issue  of  Xeu)  SiocJt  to  Duty-Finance  Act, 
1899  (62  "&  63  Vict.  c.  9),  s.  8.]— A  company, 
incorporated  by  special  Act,  had  from  time  to 
time  issued  certain  debenture  stock,  bearing 
interest  at  4  per  cent.  By  an  Amalgamation 
Act  it  was  provided  that  on  and  from  the  date 
of  the  amalgamation  with  another  company  the 
then  existing  debenture  stock  was  to  be  divided 
into  A.  and  B.  debenture  stock,  each  bearing 
interest  at  3  per  cent.,  and  the  amount  of  the  A. 
and  B.  stock  was  to  be  61  per  cent,  and  39  per 
cent,  respectively  of  the  total  amount  of  the 
existing  stock.  The  rights  of  each  holder  of 
existing  debenture  stock  were  to  be  modified  so 
that  his  holding  was  to  consist  of  61  per  cent,  of 
A.  stock  and  39  per  cent,  of  B.  stock,  bearing 
interest  at  3  per  cent.,  and  each  holder  was  to 
be  entitled  to  a  further  amount  of  B.  stock 
equal  to  one-third  of  the  amount  of  existing 
debenture  stock  held  by  him.  There  was  no 
provision  in  the  Act  that  the  existing  debenture 
stock  was  to  be  cancelled  or  extinguished  ;  but 
each  holder  of  existing  stock  was  to  deliver  up 
the  certificates  of  the  stock  held  by  him  and  was 
to  receive  proper  certifictates  in  exchange,  and  he 
was  to  be  no  longer  entitled  to  register  the 
existing  stock.  The  operation  carried  out  under 
the  Act  did  not  involve  the  raising  or  obtaining 
from  the  public  any  additional  capital. 

The  Crown  claimed  that  the  company  were 
bound  under  sect.  8  of  the  Finance  Act,  1899,  to 
deliver  a  duly  stamped  statement  of  the  agere- 
gate  amount  of  the  A.  and  B.  debenture  stock. 

Held — that,  under  the  operation  carried  out 
by  the  Amalgamation  Act,  the  isstie  of  the  A. 
and  B.  debenture  stock  was  an  "  issue  of  loan 
capital"  within  the  meaning  of  sect.  8,  sub- 
sect.  1,  of  the  Finance  Act,  1899,  and  that  the 
company  were  bound,  under  sub-sect.  2,  to 
deliver  a  duly  stamped  statement  of  the  total 
aggregate  of  such  A.  and  B.  debenture  stock. 

Attorney- General  v.  Beyenfs  Canal  and  Dock 
Co.  ([1904]  1  K.  B.  263  ;  '73  L.  J.  K.  B.  50  ;  68 
J.  P.'  105  ;  .52  W.  R.  211  ;  89  L.  T.  599  ;  20 
T.  L.  R.  92— C.  A.,  No.  53,  infra)  followed. 
Attorney-General  r.  London  and  India 
[Docks  Co.,  (1906)  !I5  L.  T.  536 -Walton,  J. 

53.  Proposal  to  "  Issue  any  Loan  Capital  " — 
Special  Act  Consolidatimi  Dehcnture  Stock — 
Finance  Act,  1899  (62  &  (JS  Vict.  c.  9),  s.  8.]  — 
A  company  had,  under  the  powers  conferred 
upon  it  by  various  special  Acts,  issued  three 
classes  of  debenture  stock,  paying  respectively 
3,  4,  and  4^  per  cent.,  and  in  1900  the  total 
amount  of  all  classes  issued  to  date  was  £  4 1 1 ,852. 
In  that  year  another  special  Act  was  obtained 
to  consolidate  the  existing   stocks   into  a   new 
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stock  paying  3  per  cent.  ;  the  existing  stock  was 
extinguished,  and  the  holders  of  the  old  stock 
received  such  an  amount  of  the  new  stock  as 
would  at  3  per  cent,  produce  the  same  income  as 
their  existing  stock.  The  amount  of  new  stock 
required  to  carry  out  this  scheme  was  £.529,136. 

Held — that  the  new  debenture  stock  was 
"  loan  capital,"  which  the  company  proposed  to 
"  issue "  within  the  meaning  of  sect.  8  of  the 
Finance  Act,  1899  ;  and  that  the  company  were 
liable  for  stamp  duty  under  that  section. 

Decision  of  Ridley,  J.  ([1903]  2  K.  B.  86;  72 
L.  J.  K.  B.  511  ;  67  J.  P.  211  ;  88  L.  T.  740), 
reversed. 
Attorney-General  r.  Regent's  Canal  and 

[Dock  Co.,  [19041  1  K.  B.  263  ;  73  L.  J.K.B. 

50  ;  68  J.  P.  105  :  52  W.  R.  211  ;  89  L.  T.  599  ; 
20  T,  L.  R.  92— C.  A. 

54.  Railway  Company — '■^B.e-arrangement  and 
Consolidation"  of  SlMvea—'' Increase  of  the 
Amount  of  the  JVonmial  Sliare  Capital  " — Stamj) 
Act,  1891  (54  &  55  Vict.  c.  39),  *%  113.]— Prior  to 
the  Midland  Railway  Act,  1897,  the  nominal 
share  capital  of  the  company  was,  roughly 
speaking,  seventy-four  millions  odd.  The  result 
of  what  was  done  by  the  authority  of  that  Act, 
viz.,  the  re-arrangement  and  consolidation  of 
the  several  classes  and  denominations  of  the 
shares  and  stocks  in  the  capital  of  the  company, 
was  that  it  became  134  millions  odd. 

Held — that  the  working  capital  had  not  been 
increased  by  one  penny,  but  the  amount  of  the 
nominal  share  capital  had  been  just  doubled  ; 
that  there  was  an  "  increase  of  the  amount  of 
nominal  share  capital"  of  the  Midland  Railway 
Company  authorised  by  the  Midland  Railway 
Act,  1897  ;  and  that  the  case  clearly  fell  within 
the  113th  section  of  the  Stamp  Act,  1891. 

Decision  of  ,C.  A.  ([1901]  1   K.  B.   220;   70 
L.  J.  Q.  B.  254  ;  65  J.  P.  68  ;  49  W.  R.  243  ; 
84  L.  T.  15 ;  17  T.  L.  R.  142)  affirmed. 
Midland    Ry.    Co.    v.    Attorney-General, 

[1902]   A.    C.  171  ;   71   L.  J.  K.  B.  315  ;  50 

W.  R.  433  ;  86  L.  T.  206  ;  18  T.  L.  R.  352— 
H.  L.  (E.) 

(d)  Highway  Agreements. 

55.  Agreement  heficeeii  the  County  Council  and 
Urban  Council  —  Repair  and  Iniprorement  of 
Roads — Local  Gorernment  Act,  1888  (51  &  52 
Vict.  c.  41),  s.  U— Stamp  Act,  1891  (54  &  55 
Vict.  c.  39),  Schedule.']— On  November  26th, 
1897,  an  agreement  was  made  between  the 
appellants  and  the  Urban  District  Council  of 
Frizington,  whereby  the  payment  for  the  year 
ending  March,  1898,  in  pursuance  of  the  Local 
Government  Act,  1888,  towards  the  cost  of 
maintenance,  and  repair  and  reasonable  im- 
provement connected  with  the  maintenance  and 
repair  of  all  main  roads  within  the  district  of 
the  urban  council  was  fixed  at  a  certain  sum. 

The  money  was  to  be  paid  in  four  instalments, 
and  there  was  a  proviso  that  nothing,  except  as 
expressly  declared,  should  alter  the  rights  and 
liabilities  of  the  parties  thereto. 


Held — that  this  was  not  an  agreement  made 
pursuant  to  the  Highways  Acts  for  or  relating  to 
the  making,  maintaining,  and  repairing  of  high- 
ways, whicli  would  only  require  a  ^d.  stamp,  but 
that  it  was  made  under  the  Local  Government 
Act,  and  came  under  the  heading  "deed  of  any 
kind  whatsoever  not  described  in  the  schedule  " 
of  the  Stamp  Act,  and  so  required  a  10.s".  stamp. 
Cumberland    County   Council  r.   Commis- 
[siONERS  OF  Inland  Revenue,  (1898)  78 
L.  T.  679  ;  14  T.  L.  R.  408  ;  47  W.  R.  407— 
Div.  Ct. 

56,  Agreement    letioeen    County    Council  and 
Rural  Bistrict   Council  for  Repair  of  Roads- 
Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  Sclied.  Z] 
— An  agreement  under  seal  between   a  county 
council  and  a  rural  district  council  for  the  repair 
of  roads  requires  a  10.s.  stamp. 
Southampton  County  Council  r.  Commis- 
[sioners  of  Inland  Revenue,  (1905)  69 
J.  P.  105  ;  92  L.  T.  364  ;  21  T.  L.  R.  199  ;  3 
L.  G.  R.  1060— Phillimore,  J. 

(e)  Insurance  Policies. 

67.  Accident  or  Life — I//sur(i//cc  (igidnst  Acci- 
dent and  Illness  —  Stipuldt'tun  for  Return  of 
Premiums  on  Beath  or  Altai n me nt  if  Certain 
Age.] — A  policy  of  insurance  stated  that  in 
consideration  of  the  payment  by  the  insured  of 
2s.  &d.  per  month  the  company  would  pay  to  him 
or  to  his  representatives  a  monthly  allowance  of 
£4  in  the  event  of  illness  or  accident,  and  £100 
in  the  event  of  death,  or  loss  of  limbs  or  sight  by 
accident.  Provision  was  made  for  the  return  to 
the  assured  or  his  representatives  of  half  of  all 
the  premiums  paid  under  the  policy,  as  soon  as 
the  assured  reached  the  age  of  sixty-five,  or  in 
the  event  of  his  previous  death,  if  the  policy 
remained  in  force. 

Held — that  the  instrument  was  primarily  a 
policy  of  insurance  against  accitlent  ;  and  that 
the  stipulation  for  the  return  of  half  the  pre- 
miums was  merely  incidental ;  and  that,  there- 
fore, the  instrument  should  be  assessed  as  an 
accident  insurance  policy. 
General  Accident  Assurance  Corporation 

[f.  Inland  Revenue  Commissioners,  (1906) 
8  F.  477— Ct.  of  Sess. 

58.  I'olicg  against  Accidents — Policy  against 
pa}fin<i  Compensation  for  Accidents  to  Workmen — • 
Stump  Act,  1891  (54  &  55  Vict.  c.  39),  s.  98,  and 
Sched.  7.] — A  policy  of  insurance,  whereby  the 
insurance  company  covenanted  to  pay  to  an 
employer  such  sums  as  he  should  become  liable 
to  pay  under  the  Employers'  Liability  Act,  1880, 
or  the  Workmen's  Compensation  Act,  1897,  or  at 
common  law  in  respect  of  personal  injuries  to 
any  workmen  in  his  employ,  is  not  "  a  policy  of 
insurance  aganist  accident "  within  the  meaning 
of  sect.  98  and  Sched.  I.  of  the  Stamp  Act,  1891, 
inasmuch  as  the  condition  for  payment  of  the 
sum  insured  is  not  the  happening  of  the  accident, 
but  the  liability  of  the  employer  to  compensate 
for  it. 

The  policy  should,  therefore,  be  stamped,  not 
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with  a  id.  stamp  only,  but  if  uiuler  seal  with  a 

10.*.  stamp,  and  if  under  hand  only  with  a  M. 

stamp  as  an  agreement. 

Lancashire     Insurance     Co.     r.     Inland 

[Revenue  Commissioners,  [1899]  1  Q.  B. 

H.-)3;  G8   L.  J.   Q.  B.   143  ;    63  J.  P.  21  ;    -17 

W    R.  396  ;  79  L.  T.  731  ;  15  T.  L.  R.  119— 

Div.  Ct. 

59.  ''  I'oHrij  of  Life  Asxv ranee  "—Old  Age 
Endowniciil  with  Life  Atisvmnce— Agreement  to 
jmi/  p'.red  xi/m  on  Afs.sured  attaining  Si.ety-Jire,  or 
sw'a'Ucr  x/im  if  he  xhonld  die  before  attaining 
that  Ar/e—"  J/orti/age,  Boi4,  Dehentiire,  Cove- 
nants'—Stamp Aet,  1891  (54  &  55  Vict.  c.  39), 
.V.S-.  91,  98.] — By  an  instrument,  headed  "  Old  age 
endowment  with  life  assurance  from  entry  to 
sixty-five  years,"  an  insurance  company  agreed, 
in  consideration  of  a  weekly  premium,  to  pay  a 
fixed  sum  if  the  assured  attained  the  age  of 
sixty-five,  or  in  the  alternative  a  smaller  sum 
should  the  assured  die  before  attaining  that  age. 
Held— that  the  instrument  was  a  "  policy  of 
life  insurance"  within  the  meaning  of  sect.  98, 
sub-sect.  1  of  the  Stamp  Act,  1891,  and  should  be 
stamped  as  such,  and  not  under  the  heading 
"  mortgage,  bond,  debenture,  covenant." 
The  Prudential  Assurance  Co.,  Ld.  v.  The 
[Commissioners  of  Inland  Revenue, 
[1904]  2  K.  B.  658  ;  20  T.  L.  R.  621  ;  53  W.  R. 
108  ;   91  L.  T.  520— Channell,  J. 

(f)  Marketable  Security. 

60.  Bond  of  Foreign  Eailwag  Company— Issued 
■in  the  United  Kingdom— Stamp  Act,  1891  (54  & 
55  Vict.  c.  39),  s.  82.]— The  bonds  of  an  American 
railway  company,  payable  to  bearer,  contained 
a  clause  that  they  should  not  be  valid  for^  any 
purpose  unless  authenticated  by  a  certificate 
indorsed  on  them  in  accordance  with  the  pro- 
visions of  a  trust  deed. 

Bonds  were  prepared  in  America,  and  delivered 
to  the  trustee  under  the  deed,  and  were  sent  to 
London  unauthenticated  by  the  certificate,  which 
was  afterwards  indorsed  on  them  in  London, 
where  they  were  delivered  to  the  persons  entitled 
to  them. 

Held— that  they  were  "  marketable  securities 
made  and  issued  in  the  United  Kingdom  "  within 
sect.  82  of  the  Stamp  Act,  1891,  and  were  liable 
to  stamp  duty. 

Decision  of  C.  A.  {suh  nom.  Baring  v.  Inland 
Berenue  Commissioners,  [1898]  1  Q.  B.  78  ;  61 
J.  P.  822  ;  67  L.  J.  Q.  B.  44  ;  77  L.  T.  .353  ;  46 
W.  R.  98)  affirmed. 
Revelstoke    (Lord)    r.    Inland     Revenue 

[Commissioners,  [1898]  A.  C.  565  ;  62  J.  P. 

740  ;  67  L.   J.  Q.   B.   855  ;  79  L.  T.  227;  14 
T.  L.  R.  525-H.  L.  (E.). 

61.  Bonda  —  Issue  in  United  Kingdom  — 
^'  Offered  for  Subscription"  in  United  Kingdom 
—Stamp  Act,  1891  (54  &  55  Vict.  e.  39),  s.  82, 
snb-s.  1  (b)  (i.),  (ii.).]— In  these  cases  there  arose 
the  following  two   ixiints   (1)  whether  certain 


bonds  of  two  American  railway  companies  were 
issued  by  those  companies  in  America  ;  (2)  if 
issued  in  America,  were  they  afterwards  "  oilered 
for  subscription"  in  this  country. 

Held— that  the  facts  showed  an  issuing  of  the 
bonds  in  America,  but  did  not  show  when  or 
where  the  bonds  were  "  offered  for  subscription  " 
in  this  country  within  the  meaning  of  sect.  82 
(1)  (b)  (i.)  and  (ii.)  of  the  Stamp  Act,  1891. 

Decision  of  Div.  Ct.  ((1900)  16  T.  L.  R.  94) 
reversed. 

Brown  v.  Inland  Revenue  Commissioners  ; 
[Gordon  ?;.  Inland  Revenue  Commis- 
sioners, (1901)  84  L.  T.  71  ;  17  T.  L.  R.  177 

— C.  A. 

62.  Certiticdtr  for  Debenture  Stock  in  Foreign 
Ilailtiudi—Fono  of  Transfer  indorsed  thereon— 
Finance  Act,  IS'.l'.i  (}V1  cV  (;:i  Vict.  c.  9),  ss.  4,  6.] 
— The  Crown  has  a  right  where  an  instrument 
comes  under  two  headings  to  charge  the  higher 
rate  of  duty. 

A  certificate  for  4  per  cent,  debenture  stock 
of  the  Chicago  Great  Western  Railway  Company 
which  had  indorsed  on  it  a  form  of  transfer 
signed  by  the  holder,  the  name  of  the  transferee 
beinji  left  blank,  and  which  was  transferred  in 
the  United  Kingdom,  was 

Held— to    be    chargeable    with    duty    as    a 

"  marketable  security,""  within  sect.  4,  sub-sect.  1, 

of  the  Finance  Act,  1899. 

NoAKES  iJ.  Inland  Revenuk;  Commissioners, 

[(1901)   83   L.   T.   714;    17    T.    L.   R.   99— 

^^  Div.  Ct. 


%Z.  Debenture— Option  to  Bedeem  on  Paying 
Premium — "■  Money  thereb  ij  Secured" —Sta  mp  Act, 
1891  (54  &  55  Vict.  c.  39),  Schcd.  I.]— A  limited 
company  issued  a  series  of  debentures  of  £100 
each,  each  debenture  stating  that  the  company 
would,  as  and  when  the  principal  moneys  thereby 
secured  became  payable,  pay  the  registered  holder 
the  sum  of  £1U0.  By  one  of  the  conditions  in- 
dorsed thereon,  a  certain  number  of  debentures 
were  to  be  redeemed  by  annual  drawings  on 
July  1st,  1902,  and  on  July  1st  in  each  succeed- 
ing year  up  to  July  1st,  1917,  when  the  balance 
outstanding  was  to  be  redeemed.  By  anotLer 
condition  the  company  might  at  any  time  after 
July  1st,  1900,  redeem  the  debentures  at  £103 
on  giving  six  months'  previous  notice  in  writing, 
and  upon  the  expiration  of  such  notice  the  sum 
of  £103  was  to  become  payable  as  if  the  same 
was  the  amount  of  the  principal  moneys  secured. 
The  debentures  were  "marketable  securities  "  not 
transferable  by  delivery  within  the  meaning  of 
Sched.  I.  to  the  Stanip  Act,  1891. 

Held— that  each  debenture  was  a  security  for 
£  lUO  only,  and  was,  therefore,  liable  to  ad  ralorem 
duty  upon  that  amount,  as  "  money  thereby 
secured,"  and  not  upon  £103. 

Judgment  of  Div.  Ct.  ([1899]  1  Q.  B.  345  ;  68 
L.  J.  Q.  B.  125  ;  47  W.  R.  415  ;  79  U.  T.  704  :  15 
T.  L.  R.  121)  reversed. 

Knight's   Deep,   Ld.    >:    Inland    Rkvknue 

[Commissioners,    [1900]    1    Q.   B.   217;    69 

L.  J.  Q.  B.  66 ;  48  VV.  R.  198  ;  81   L.  T.  625  ; 

16  T.  L.  It.  68— C.  A. 
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64.  Delwnture—'-''  Given  in  Substitution  for  a 
lihe  Sccnrifi/"— Stamp  Act,  1891  (54  &  55  Vict. 
c.  39),  Sched.  J.] — Two  companies,  one  registered 
in  England  and  having  a  debenture  issue,  sold 
their  assets  and  liabilities  to  a  new  company  incor- 
porated under  the  laws  of  Victoria.  The  holders 
of  the  debentures  accepted  in  lieu  thereof  deben- 
tures of  the  same  value  from  the  new  company. 

Held — that  such  debentures  were  not  "  given 
in  substitution  for  a  like  security  "  within  sub- 
head 4  of  "  marketable  securities  "  in  Sched.  I. 
of  the  Stamp  Act,  1891,  and  were  liable  to  the 
full  duty. 

Decision  of  Channell,  J.  ([1904]  1  K.  B.  757  ; 
73  L.  J.   K.  B.  371  ;  90  L.  T.  579  ;  20  T.  L.  R. 
355)  affirmed. 
Mount  Lyell  Mining  &  Ry.  Co.  r.  Commis- 

[sioNEES  of    Inland    Revenue.   [1905]   1 

K.  B.  161  ;  74  L.  J.  K.  B.  4  ;  53  W.  R.  225  ; 
92  L.  T.  134  ;  21  T.  L.  R.  112~C.  A. 

65.  Mortqcuje  to  Semre  Dehentures — "  Suhsti- 
tuted  Security"— Stamp  Act,  1891  (54  &  55  Vict. 
c.  39),  s.  8C  (11),  Sched.  I.]—Bj  clauses  in  a 
trust  deed  made  between  a  company  and  trustees 
for  debenture-holders  certain  freeholds  and  lease- 
holds were  assured  to  the  trustees  to  secure  the 
payment  of  principal  and  interest,  and  the  com- 
pany had  power  to  withdraw  any  of  the  freeholds 
and  leaseholds  and  substitute  others.  By  a  sub- 
sequent deed  a  small  part  of  the  leaseholds  was 
withdrawn  and  other  leaseholds  were  substituted 
and  conveyed  to  the  trustees  for  the  purposes 
declared  and  mentioned  in  the  trust  deed. 

Held — that  the  subsequent  deed  was  a  "  sub- 
stituted security,"  within  Sched.  I.  of  the  Stamp 
Act,  1891,  and  liable  to  be  taxed  at  the  rate  of 
ijd.  per  cent. 

Gaetsides    (Beookside    Beeweey),    Ld.    v. 

[Inland    Revenue    Commissionees,  (1900) 

82  L.  T.  686  ;  16  T.  L.  R.  378— Div.  Ct. 

66.  "  Promissory  Note  " — "  Debenture  " — Trea- 
surii  Note  of  Foreign  Government — Stamp  Act, 
1891  (54  &  55  Vict.  c.  39),  ss.  33,  82  (1)  (b),  122  ; 
Sched.  Z] — An  instrument,  called  a  Four-and-a- 
Half  per  cent.  Gold  Coupon  Treasury  Note, 
issued  by  the  United  States  of  Mexico,  contained 
a  promise  by  the  States  to  pay  to  the  bearer 
at  a  certain  date  $1,000  in  gold,  and  also 
interest  in  gold  at  the  rate  of  4^  per  cent,  per 
annum  upon  surrender  of  the  annexed  coupons  ; 
and  the  note  was  redeemable  at  par  at  the  option 
of  the  United  States  at  any  time  before  maturity 
on  60  days'  notice. 

Held — that  the  instrument,  though  a  "  pro- 
missory note,"  was  a  "marketable  security" 
within  the  meaning  of  sects.  89,  122,  of  the 
Stamp  Act,  1891,  and  must  be  stamped  as  such. 

Decision  of  Walton,  J.  ([1906]   1  K.  B.  318  ; 
75  L.  J.  K.  B.  132  ;  93  L.  T.  839  ;  22  T.  L.  R. 
171)  reversed. 
Speyee  Beothees  r.  Commissionees  op  In- 

[land  Revenue,  [1907]    1  K.   B.   246  ;    76 

L.  J.  K.  B.  186  ;  96  L.  T.  70  ;  23  T.  L.  R.  145 
— C.  A, 


(g)    Mortgage. 

67.  '■'■  Atixiliary  Security''^  —  " -^y  u-ny  of 
further  Assurance" — Debenture  Trust  Deed— 
Subsequent  Conveyance  to  Trustees  in  Accord- 
ance with  Deed —Stamp  Act ,  1891  (54  &  55  Vict. 
c.  39),  .V.  86  (1),  Sched.  I., "  Mortgage,''  ^r.  (2).]  — 
An  amalgamating  company,  wishing  to  issue 
debentures,  executed  a  tiust  deed  creating  a 
floating  charge  on  general  assets  in  favour  of 
trustees,  and  also  binding  the  company  to  con- 
vey to  them  the  various  properties  to  be  acquired 
in  the  course  of  the  amalgamation,  and  at  that 
time  actually  contracted  to  be  sold  to  the  com- 
pany. This  trust  deed  was  stamped  as  a  "  mort- 
gage " — 2s.  6d.  per  £100 — and  the  company  did 
not  object.  Subsequently,  a  conveyance  of  the 
properties  was  executed  "  upon  and  for  the  trusts 
and  purposes,  and  subject  to  the  provisions  of  the 
Trust  Deed." 

Held — that  this  document  was  liable  to  an 
ad  valorem  duty  of  6d.  per  cent,  on  the  amount 
of  the  debenture  stock  secured,  as  "being  an 
auxiliary  security  or  by  way  of  further  assurance  " 
for  the  repayment  of  money,  "  where  the  principal 
or  primary  security  is  duly  stamped." 

Decision   of   Phillimore,    J.   (66    J.    P.    438) 
affirmed. 
Beitish  Oil  and  Cake  Mills,  Ld.  v.  Commis- 

[siONEEs  OP   Inland    Revenue,   [1903]    1 

K.  B.  689  ;  72  L.  J.  K.  B.  312  ;  67  J.  P.  145  ; 

51  W.  R.  388  ;  88  L.  T.  526  ;  19  T.  L.  R.  262 
— C.A. 

68.  Debenture  Stock  for  Purpose  of  paying  off 
existing  Debenture  Stock — "  Security  by  Way  of 
Mortgage  for  the  Repayment  of  Money  to  be 
thereafter  paid'' — ''Additional  or  suhdituted 
Security  "  -Stamp  Act,  1891  (54  &  55  Vict.  c.  39), 
s.  86,  sub-s.  1  ;  s.  87,  sub-s.  3  ;  s.  88,  sub-s.  1  ; 
Sched.  I.,  title  "Mortgage,"  4"c.]— A  trust  deed 
of  1897,  for  securing  irredeemable  3|  per  cent, 
debenture  stock  of  a  company,  provided  as 
follows  : — That  the  issue  of  the  stock  should  in 
the  first  instance  be  limited  to  £300,000  ;  that  a 
further  issue  might  be  made  of  £540,000,  making 
altogether  £840,000 ;  that  such  further  issue 
should  only  be  made  for  the  purpose  of  redeeming 
or  paying  o&  an  already  existing  4  per  cent, 
debenture  stock  secured  by  a  trust  deed  of  1892  ; 
and  that  the  4  per  cent,  debenture  stock  to  be 
redeemed  or  paid  oflE  should  be  transferred  to  the 
trustee  of  the  deed  of  1897. 

Held— first,  that  the  deed  of  1897  was  a 
security  by  way  of  mortgage  for  the  repayment 
of  money  to  be  thereafter  paid  within  the  mean- 
ing of  sect.  86,  sub-sect.  1,  of  the  Stamp  Act, 
1891,  and  that  by  virtue  of  sect.  88,  sub-sect.  1, 
it  was  chargeable  with  duty  on  the  total  amount 
of  £840.000  ;  secondly,  that  it*  was  chargeable 
(under  the  heading  "  Mortgage,  Bond,  Debenture, 
Covenant")  with  ad  ralorem  duty  at  the  rate  of 
2s.  6d.  per  cent.,  as  being  a  principal  or  primary 
security,  and  not  merely  with  ad  ralon-m  duty 
at  the  rate  of  M.  per  cent.,  as  being  an  "  addi- 
tional or  substituted  security." 
City  of  London  Beeweey  Company  v.  In- 
[land  Revenue  Commissionees,  [1899]  1 
Q.  B.  121  ;  68  L.  J.  Q.  B.  62  ;  47  W.  R.  216  ; 
79  L.  T.  648  ;  15  T.  L.  R.  49— Div.  Ct. 
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stamp  Duties — Continued.  I 

69.  Corcnnnt — Agreement  under  Seal  to  e.re- 
nite  Moriiidije  token  required — Stump  Act,  1891 
(54  &  55"  Vict.  c.  39),  .s\  8fi,  Sched.  /.]— By  an 
instrument  under  seal  a  company  agreed,  in 
consideration  of  a  sum  of  money  then  advanced 
to  them  by  a  building  society,  to  execute,  when- 
ever called  upon  by  the  society,  a  mortgage  or 
charge  of  the  company's  interest  in  certain  lands 
in  siich  form  as  the  society  should  request,  to 
secure  the  repayment  of  the  sum  so  advanced 
and  interest ;  and,  by  the  same  instrument,  the 
company  agreed  to  pay  interest  on  the  sum 
advanced  until  repayment,  and  appointed  a 
person  receiver  of  the  rents  and  profits  of  the 
lands  so  long  as  any  money  remained  due  to  the 
society,  such  "receiver  not  to  take  possession  until 
default  had  been  made  in  payment  after  demand 
of  the  principal  and  interest. 

Held — that  the  instrument  was  a  "mort- 
gage" or  a  "covenant"  within  the  meaning  of 
the  Stamp  Act,  1891,  and  was  chargeable  with 
ad  valorem  duty  under  the  head  "Mortgage, 
Bond,  Debenture,  Covenant,"  in  the  first  schedule 
to  that  Act. 

United  Realization  Co.  r.  Inland  Revenue 

[Commissioners,   [1899]    1    Q.  B.   361  ;   68 

L.  J.  Q.  B.  218  ;  47  W.  R.  381  ;  79  L.  T.  5.56— 

Div.Ct. 

70.  Reconi-eyaHce-~Butlding  Socletij — Exemp- 
tion.]—Qj  the  Building  Societies  Act,  1874, 
sect.  41,  certain  documents,  including  transfers 
and  receipts,  are  not  to  "  be  subject  or  liable  to 
be  charged  with  any  stamp  duty  or  duties  what- 
soever, provided  that  the  exemption  shall  not 
extend  to  any  mortgage."  And  by  sect.  42, 
where  moneys  secured  by  any  mortgage  or 
furth^^r  charge  are  paid,  a  receipt  in  the  form  in 
the  schedule  to  the  Act  indorsed  on  the  deed  is 
sufficient  release.  A  deed  was  executed  by  the 
society,  its  trustees  and  the  mortgagor,  recon- 
veying  the  mortgaged  property  as  all  the  money 
due  under  the  mortgage  had  been  duly  paid. 

Held— that  the  deed  was  exempt  from  duty. 
Old    Battersea    and    District    Building 
[Society    v.   Inland    Revenue    Commis- 
sioners. [1898]  2  Q.  B.  294  ;  67  L.  J.  Q.  B. 
696  ;  78  L.  T.  746— Div.  Ct. 

71.  Transfer  of  Balance  due  on  a  Mortgage  — 
Belea^e— Stamp  Act,  1891  (54  &  55  Vict.  c.  39), 
Sched.] — Certain  hereditaments  were  mortgaged 
by  an  indenture  to  secure  £1,100  lent  by  the 
mortgagees.  A  deed  of  transfer  lecited  the 
mortgage  and  the  payment  oflE  by  the  mortgagor 
of  £100,  part  of  the  £1,100,  and  transferred  the 
balance  to  the  transferees  in  consideration  of  the 
sum  of  £1,000  paid  by  them  to  the  mortgagees. 
The  Inland  Revenue  Commissioner-!  assessed  the 
stamp  duty  as  on  £1,000  transferred  and  £1,100 
released. 

Held — that  the  deed  was  liable  to  be  stamped 
only  as  a  transfer,  and  not  liable  to  be  stamped 
as  a  release. 

Humphreys   r.    Inland    Revenue    Commis- 
[sioneRS,  (1899)  81  L.  T.  199— Div.  Ct. 


(h)  Proprietary  Medicines. 

72.  Medicinal  Preparation.^  —  "  Held  out  or 
Becommended  .  .  .  us  a  Specific"  —  (xuin 
Pastilles— Inliuenza— Label  on  i/««-— 52  Geo.  3, 
c.  150,  s.  2,  ^and  Sched.]  —  The  respondent,  a 
chemist,  was  summoned  under  sect.  2  of  52  Geo. 
3,  c.  150,  for  selling  gum  pastilles  in  a  box  which 
had  a  label  containing  the  words  "  Pure  Gum 
Pastilles  :  Influenza :  Delightfully  soothing  to 
singers  and  public  speakers,"  without  a  paper 
cover,  wrapper,  and  label  provided  by  the  Com- 
missioners of  Inland  Revenue,  and  without  being 
duly  stamped.  The  justices  dismissed  the 
summons  on  the  ground  that  in  their  opinion 
these  words  did  not  in  fact  hold  out  or  recom- 
mend the  pastilles  to  the  public  as  a  nostrum, 
proprietary  medicine  or  as  a  specific,  or  beneficial, 
for  the  prevention,  cure  or  relief,  of  any  distem- 
per within  the  meaning  of  the  said  Act. 

Held — that  the  words  were  capable  of  only 
one  meaning,  namely,  as  amounthig  to  a  distinct 
statement  that  these  pastilles  were  beneficial  to 
a  complaint  afliecting  the  human  body,  and  that 
the  justices  ought  to  have  convicted. 

Ransom  r.  Sanguinetti,  (1903)  67  J.  P.  219— 

[Div.  Ct. 

73.  Medicinal  Preparations  —  "  Owner,  Pro- 
prietor, Maker,  Compounder,  Original  or  first 
Vendor  thereof"—'-  TFrhl  out  or  Becommended  to 
the  Public"— Bcfoi/  ('hriHi.4  Jlmjlmj  from  Maker, 
and  Affi.ring  Bcci>mme,idation  —  L'mhiJdg  Jor 
Duty— Medicines  Stamp  Act,  1812  (52  Geo.  3, 
c.  150,  Sched.).]  —  The  whole  scheme  of  the 
Acts  which  impose  a  duty  on  medicinal  prepara- 
tions is  to  tax  medicines  imported  from  abroad, 
and  medicines  which  particular  persons  can 
make  to  the  exclusion  of  others. 

A  retail  chemist  purchased  a  quantity  of 
ammoniated  tincture  of  quinine  from  wholesale 
chemists  who  compounded  it,  and  sold  it  without 
any  label,  or  "recommendation  to  the  public  "  ; 
he  then  put  it  into  bottles,  to  which  he  affixed 
labels  describing  it  as  "  a  well-known  and  highly 
recommended  remedy  for  influenza  and  colds." 
An  information  was  thereupon  laid  against  him 
for  selling  such  bottks  without  a  label  bearing 
an  Inland  Revenue  stamp. 

It  was  admitted  that  the  case  fell  within  the 
exemptions  contained  in  the  Schedule  to  52  Geo. 
3,  c.  150,  unless  upon  the  above  facts  the  drug 
had  been  "held  out  or  recommended  to  the 
public  by  the  owners,  proprietors,  makers,  com- 
pounders, original  or  first  vendors  thereof." 

Held — that  the  retail  chemist  was  not  liable, 
on  the  ground  that  he  was  not  "  an  owner,  pro- 
prietor .  .  .  or  original,  or  first  vendor"  within 
the  meaning  of  the  Schedule. 

If  a  preparation  at  the  time  ul'  il<  luirclmse  by 
such  a  retailer  is  exem[)t  from  stamp  duty,  the 
retailer  docs  not  become  liable  to  pay  duty  l>y 
reason  of  his  affixing  a  label  of  recommendation. 

Farmer  v.  Glyn-Jones,  [1903]  2  K.  B.  6  :  72 

[L.  J.  K.  B.  523  :  67  J.  P.  240  ;  51  W.R.  524  ; 

89  L.  T.  64  ;  19  T.  L.  R.  423— Div.  Ct. 
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stamp  Duties — Continued. 

(i)  Receipts. 

74.  CounseVs  Fees  —  Stamp  Act,  1891  (54 
&  55  Vict.  c.  39),  .«.  101  —  Sc-ked.  /.]  —  An 
acknowledgment  given  by  counsel  on  a  brief  or 
at  foot  of  a  "  list  of  fees  "  upon  payment  of  fees 
amounting  to  £2  or  upwards  must  be  stamped  as 
a  receipt. 

Bar  General  Council  r.  Commissioners  of 

[Inland  Revenue,  [1907]  1  K.  B.  462;  76 

L.  J.  K.  B.  212  ;  71  J.  P.  117  ;  96  L.  T.  267  ; 

23  T.  L.  R.  192— Bray,  J. 

75.  '■  Blse/iinr/e"  —  Dehenture  Trust  Deed — 
I/idorsciiient  of  Bedemption  and  Satisfaction — 
Stamp  Act,  1891  (54  &  55  Vict.  c.  39.]— Upon 
the  redemption  of  certain  debenture  stock,  the 
trust  deed  was  indorsed  with  a  statement  by  the 
trustees  to  the  effect  that  the  stock  secured  by  it 
and  all  interest  thereon  had  been  redeemed,  paid 
off,  an(_l  satisfied. 

Held — not  to  be  a  "  discharge  "  and  therefore 
not  liable  to  ad  valorem  duty  under  the  heading 
''Mortgage,"  sub-heading  5,  in  the  Schedule  to  the 
Stamp  Act,  1891,  but  merely  a  "receipt," 
and  therefore  exempt  under  "Receipt,"  11th 
exemption. 

Firth    k    Sons,    Ld.    r.  Commissioners  of 

[Inland  Revenue,  [1904]  2  K.  B.  205  ;  73 

L.  J.  K.  B.  632 ;  52  W.  R.  622 ;  91  L.  T.  138  ; 

20  T.  L.  R.  447— Channell,  J. 


76.  Entnj  in  a  Book  of  Sunt  received  hy  Officer 
of  Bunk  —  Tliis  Entry  initialled  hy  another 
Officer  ivitli  the  Word''''  Entered'''  or  ^'■Received''' 
—Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  ss.  101, 
103.] — A  bank  which  was  a  limited  company 
carrying  on  a  money-lending  business  engaged 
a  solicitor,  under  an  agreement  which  made  him 
an  otKcer  of  the  bank,  for  the  purpose  of  carry- 
ing on  the  legal  business  of  the  bank  and 
collecting  debts  due  from  customers.  When  the 
solicitor  recovered  sums  of  money  for  the  bank 
he  wrote  down  the  amount  in  a  book  kept  by 
him  for  that  purpose,  and  he  then  took  the 
money,  with  the  book,  to  the  bank  and  handed 
the  amount  over  to  one  of  the  officers  of  the 
bank,  who,  in  the  margin  opposite  the  amount 
paid,  generally  wrote  the  word  "Received," 
with  the  amount  and  the  date,  and  sometimes 
simply  put  his  initials  with  the  date,  and  in  one 
case  wrote  the  word  "  Entered,"  with  the  amount 
and  initials. 

Held — that  these  entries  were  all  receipts 
within  the  meaning  of  sect.  101  of  the  Stamp 
Act,  1891  ;  that  there  was  no  distinction  in  the 
form  of  the  receipts,  and  that  all  the  entries  in 
respect  of  £2  or  upwards  required  to  be  stamped 
as  receipts  ;  and  that  the  bank  were  liable  in 
penalties,  under  sect.  103  for  the  act  of  its 
officers  in  not  stamping  them. 

Attorney-General  v.  Carlton  Bank,  [1899] 
[2  Q.  B.  158  ;  68  L.  J.  Q.  B.  788  ;  63  J.  P 
629  ;  47  W.  R.  650  ;  81  L.  T.  115  ;   15  T.  L.  R. 

380 — Lord  Russell  of  Killowen,  C.J. 


77.  Scrip  Certificate— Receipts  for  Instalments 
of  "  Consideration  Monpy  therein  Expressed  "— 
Stamp  Act,  1891  (54  &  55  Vict.  c.  39)— Schedule 
"  Beceipt,"  Eremption  11.] — A  duly  stamped 
scrip  certificate  for  £100  stock  was  issued  upon 
payment  of  the  allotment  money,  the  balance 
being  payable  by  two  instalments  of  £40  each  at 
fixed  future  dates.  Payment  in  full  might  be 
made  at  any  time  subject  to  discount,  and  upon 
default  in  payment  of  the  amounts  at  their  due 
dates  the  previous  payments  were  liable  to  for- 
feiture. At  the  foot  of  the  certificate  two  blank 
forms  of  receipt  for  payment  of  the  two  instal- 
ments res!^)ectively  were  printed.  The  instalments 
were  duly  paid  and  the  receipts  filled  in. 

Held — that  the  receipts  v.ere  exempt  from 
stamp  duty  within  exemption  11  under  the 
heading  "  Receipt  "  in  Sched.  I.  to  the  Stamp 
Act,  1891,  as  they  were  written  upon  the  duly 
stamped  certificate,  and  acknowledged  the 
receipt  of  the  consideration  money  therein 
expressed. 

Judgment  of  Div.  Ct.  (68  L.  J.  Q.  B.  787  ;  63 
J.  P.  629)  affirmed. 
London  and  Westminster  Bank  v.  Inland 

[Revenue  Commissioners,  [1900]  1  Q.  B. 

166  ;  69  L.  J.  Q.  B.  102  ;  48  W.  R.  195  ;  81 
L.  T.  630  ;  16  T.  L.  R.  106— C.  A. 

(k)  Settlement. 

78.  Appointmovt  of  Xew  Trustee  of  Settlement 
—Sale  of  Lands  Included  in  Settlement— Be- 
investment  of  Proceeds  in  Stock — Ad  valorem 
Duty  of  a  Settlement— Stamp  Act,  1891  (54  cV:  55 
Vict.  c.  39).] — A  portion  of  certain  lands,  sub- 
ject to  the  trusts  of  a  marriage  settlement 
executed  in  1870,  was,  in  exercise  of  a  power 
contained  in  the  settlement,  sold,  and  the  pro- 
ceeds invested  in  the  purchase  of  stock. 

Held — that  a  deed  appointing  a  new  trustee 
of  the  settlement,  and  vesting  in  the  new  and 
continuing  trustee  the  property,  subject  to  the 
trusts  of  "the  settlement,  including  therein  the 
stock  above  mentioned,  is  not  a  settlement 
within  the  meaning  of  the  definition  of  the 
word  "settlement"  in  the  schedule  to  the 
Stamp  Act,  1891. 
Massereene  v.  Commissioners   of   Inland 

[Revenue,  [1900]  2  Ir.  R,  138— Q.  B.  Div. 

79.  ^- Settlements"  -Several  Insfmincnts  — 
Instrument  of  Appointment — Bcnicdtinn  and 
Declaration  of  Neu)  Trusts — Eaxcption — Stamp 
Act,  1891  (54  &  55  Vict.  c.  39),  s.  106, 
Sched.  /.] — By  a  deed  of  settlement  of  June  25th, 

1895,  the  settlor  granted  to  trustees  certain 
funds,    and    by    a  deed  dated   December  12th, 

1896,  certain  other  funds,  upon  trust  for  his 
five  children,  but  so  nevertheless  that  the  share 
of  each  child  should  be  held  by  the  trustees  upon 
trust  to  pay  the  income  thereof  to  such  child 
during  his  or  her  life,  and  after  his  or  her  death 
upon  trust  for  such  one  or  more  of  the  others  as 
such  child  should  by  will  appoint.  It  was 
further  provided  that  the  trustees  should  have 
power,  on  or  subsequent  to  the  marriage  of  any 
of  the  children,  to  revoke  the  trusts  of  the 
settlement  and  to  declare,  as  they  thought  fit, 
new    trusts   by   way   of    resettlement    for    the 
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stamp  Dvitiea— (out in ued. 

benefit  of  such  child,  or  any  wife  or  husband  of 
such  chilli,  or  such  child's  children  or  remoter 
issue,  or  the  next  of  kin  of  such  child,  and  to 
transfer  the  funds  to  the  trustees  of  such  settle- 
ment. The  deeds  were  stamped  with  (id  vulorem 
duty  as  settlements. 

By  two  deeds,  both  dated  April  10th, 
1899,  the  trustees  of  the  settlements  of  June 
26th,  1895,  and  December  12th,  189(;,  revoked 
the  trusts  of  those  settlements  so  far  as  they 
concerned  the  share  of  C.  E.  H.-R.  one  of 
the  children,  who  was  then  about  to  be  married, 
and  declared  that  such  share  should,  from  and 
after  the  solemnisation  of  the  intended  marriage, 
be  held  upon  trust  to  pay  the  income  thereof  to 
C.  E.  H.-K.  during  his  life,  and  after  his  decease 
to  transfer  such  share  to  the  trustees  of  the 
marriage  settlement  of  C.  E.  H.-R.,  to  be  held 
by  them  upon  the  trusts  declared  in  the  marriage 
settlement.  The  deeds  were  each  stamped  with 
a  duty  of  ten  shillings. 

By  the  marriage  settlement,  a  deed  of  even 
date  with  the  two  last-mentioned  deetls,  it  was 
provided  that  after  the  death  of  C.  E.  H.-R.  the 
trustees  of  the  settlement  should  stand  possessed 
of  his  share  of  the  funds  comprised  in  the 
settlement  of  June  26th,  1895,  and  December 
12th,  1896,  upon  the  trusts  of  the  settlement, 
which  were,  as  regards  the  husband's  fund 
after  the  death  of  the  husband,  to  pay  the 
income  to  the  intended  wife  during  her  life,  and 
after  her  death  upon  trust  for  the  children  or  j 

remoter  issue  of  the  intended  marriage  as  the  j  Promise  to  Pajj — Stamp  Act.  1891  (54  &  55  Vict, 
intending  husband  and  wife  jointly  or  the  i  <?•  39),  .?.  33  (1).] — The  plaintiff  sold  his  public- 
survivor  of  them  should  appoint,  and  in  default  '  house  to  the  defendant.  The  defendant  being 
of  appointment  in  trust  for  the  children  in  |  unable  to  get  a  transfer  of  the  licence,  by  arrange- 
ec^ual  shares.  ment  the  plaintiff  agreed  to  carry  on  the  busi- 

xs^TT^     ,,    ,    ,,        .     ,  i.      1  ^  J      .     .,    ness    until    the  next  licensing    sessions    for    a 

HEiD-that    the     instrument     dated     ^V^-^l\con^i,\QV2.iion.       Subsequently    the    defendant 
10th     1899,  referred  to  as  the  mamage  settle-  I  gave  the  plaintiff  the  following  document,  which 

ment,  was  prtma  facie  chargeable  with  duty  as  ;  °^^^  sued  on  • 

being  a  "  settlement "  within  the  meaning  of  the  |  ^pril  4th,  1899-i?e  «  The  Mitre  Hotel,"  Toot- 
word  settlement  as  used  in  schedule  to  the  j  Gravenev,  S.  W.-On  the  day  of  the  transfer  of 
Stamp  Act,  1891  ;  that  as  the  donors  of  the  t^"  jjcence  lagree  to  pay  you  the  sum  of  twenty- 
power  of  appointment  were  not  parties  to  it  the|fi,e  pounds.-To  Mr  G.  W.  Smith-Witness, 
instrument  did  not  come  withm  the  exception  |  -f.  m.  Wales,  174,  Victoria  Street,  S.W. 
in   favour   or   "  an   instrument  of  appointment 

relating  to  any  property  in  favour  of  persons  Held— that  thisdocument  ought  to  be  stamped 
specially  named  or  described  as  the  objects  of  a  i  ^^  a  promissory  note  within  sect.  33  (1)  of  the 
power  of  appointment"  ;  that  if  the  revocation  j  Stamp  Act,  1891.  The  document  only  could  be 
of  the  trusts  of  the  original  settlement,  and  the    looked  at  and  not  the  circumstances  connected 


(1)  Miscellaneoas. 

80.  Cancellation  of  Adhcairc  Stamp  —  Stamp 
Art,  1891  (54  &  55  Vict.  c.  39),  s.  8.]— It  is  not 
necessary  now  that  a  person  cancelling  a  stamp 
should  write  his  name  and  the  date  across  it. 
The  new  .sect.  8  of  the  Stamp  Act,  1891,  differs 
materially  from  sect.  24  of  the  Stamp  Act,  1870, 
and  was  passed  for  the  very  purpose  of  altering 
the  rule  and  allowing  cancellation  by  other 
means. 

McMuLLEN  r.  Sir  Alfred  Hickman  Steam- 

[SHIP  Co.,  Ld.,  (1902)   71  L.  J.  Ch.    766;  18 

T.  L.  R.  650— Joyce,  J. 

81.  Instrument  used  for  the  Purpose  of  A-mgn- 
ing  or  Transferring  Stock — Finance  Act,  1899 
(62  &  63  Vict.  c.  9j,  s.  4  (2).— In  order  to  facili- 
tate the  reconstruction  of  a  company,  certificates 
for  shares  in  the  new  company  were  given  to 
some  London  agents,  who  transferred  them  to 
the  persons  beneficially  entitled  when  called 
upon. 

Held — that  by  the  assignment  of  the  legal 
title  and  appropriation  of  the  shares  to  the 
several  beneficial  owners,  these  certificates  were 
assigned  or  transferred  within  the  meaning  of 
sect.  4  of  the  Finance  Act,  1899. 

Speyer  Bros.  r.  Inland  Revenue  Commis- 
[SIONERS,  (1902)  66  J.  P.  551— Philliraore,  J. 

Promissory  Note — Document  containing 


declaration  of  the  new  trusts  had  been  effected 
by  the  same  deed,  that  deed  might  have  been 
within  the  exception  ;  and  that  the  case  did  not 
fall  within  the  terms  of  sect.  106  of  the  Stamp 
Act,  1891,  as  that  section  contemplates  one 
transaction   by   way   of  settlement  of  property 


with  the  matter. 
Smith  r.  Dean,  (1900)  69  L.  J.  Q.  B.  331  ;  81 
[L.  T.  755— Div.  Ct. 


83.  '■^  Lease  or  'Tacit" — Lease  of  Tramways — 
.     .       ,     Consideration — "  Covenant  relating  to  the  Matter 
effected  at  the  same  time  by  several  documents,    of  the   Lease''— Demise  of  Tramwaifs— Annual 
not  a  series  of  documents  effecting  at  different    Sum  in  Lieu  of  Repairing  Boads— Annual  Sum 
stages     different    dispositions    with    regard    to  for  Electrical  Bnergg— Stamp  Act,  IS'M  {'A icon 


settled  i)roperty. 

Decision  of  Div.  Ct.  ([1901]  2  K.  B.  312; 
70  L.  J.  K.  B.  715  ;  65  J.  1'.  374  ;  4!)  W.  R.  569  : 
84  L.  T.  716)  affirmed. 

Russell    (Hamilton)   r.  Inland    Revenue 

[Commissioners,   [1902]    1   K.   B.    142 ;  71 

L.  J.  K.  B.  LOl  ;  66  J.  P.  228  ;  50  W.  R.  193  ; 

85  L.  T.  738  ;  18  T.  L.  R.  126— C.  A. 


Vict.  c.  39),  ss.  4,  77,  suh-s.  2.] — A  corporation 
of  a  borough  by  an  indenture  demised  to  an 
electric  traction  company  the  right  to  use 
certain  tramways  at  a  certain  yeaily  rent,  and 
the  indenture  also  provided  that  the  company 
should  in  addition  pay  to  the  corporation,  as 
from  the  date  of  the  Board  of  Trade  certificate 
authorising  electric  traction,  £100  per  mile  per 
annum,  making  in  all  not  less  than  the  sum  of 
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stamp  Duties — Continued. 

£900  per  annum  in  lieu  of  repairing  and  main- 
taining the  roads,  and  should  purchase  all 
electrical  energy  required  from  the  corporation, 
paying  therefor,  as  from  the  said  date,  2d.  per  ; 
unit,  the  minimum  sum  payable  in  any  one  year 
being  £-1,000.  The  question  was,  what  stamp 
duty  was  payable  under  the  indenture. 

Held— that  as  to  the  £900  it  was  to  be  treated 
as  rent  and  as  such  swelling  the  ad  ralorem  duty 
payable  under  sect.  4  of  the  Stamp  Act,  1891  ; 
that  as  to  the  £4,000  it  could  not  be  described  as 
rent,  it  was  really  ancillary  to  the  main  provision 
and  a  security  for  its  performance,  and  it  came 
within  sect.  77,  sub-sect.  2,  of  the  Stamp  Act, 
1891,  exceptinga  leasechargeable  with  ad  valorem 
duty  from  paying  a  duty  in  respect  of  the  further 
consideration  of  a  "  covenant  relating  to  the 
matter  of  the  lease." 

Judgment    of  Div.  Ct.  ([1901]  64  J.  P.  805  ; 
84  L.  T.  84  ;  17  T.  L.  K.  92)  reversed  in  part. 
British  Electric  Traction  Co.  r.  Inland 

[Revenue  Commissioners,  [1902]  1  K.  B. 

441  ;  71  L.  J.  K.  B.  92  ;  6(5  J.  P.  83  ;  50W.R. 
280 ;  85  L.  T.  663  ;  18  T.  L.  R.  105— C.  A. 

84.  Statutory  Declaration  —  One  Imtrument 
containing  Distinct  Matter.^ — Two  Instruments  on 
one  Piece  of  PajJer— Stamp  Act,  1891  (54  &  55 
Vict.  c.  39),  .«.  3(2),  4  (a).]— A  statutory  de- 
claration for  the  purpose  of  carrying  through  a 
transaction  was  sworn  to,  as  to  the  whole  of  it 
by  one  person,  and  as  to  part  of  it  by  another 
person. 

Held — that  the  document  constituted  only 
one  declaration,  that  it  was  not  a  declaration  as 
to  two  distinct  matters  with  sect.  4  (a)  of  the 
Stamp  Act,  1891,  and  that  it  was  therefore 
chargeable  with  only  one  stamp  duty  of  2*\  6^. 
in  accordance  with  the  heading  "  Affidavit 
and  Statutory  Declaration"  in  Sched.  I.  to  the 
Act. 
Reversionary   Interest    Society    r.    Com- 

[missioners  of   Inland   Revenue,  (1906) 
22  T.  L.  R.  740— Walton,  J. 


REVOCATION. 

Sec  Wills. 


REWARD. 


See  Contracts  ;    Criminal  Law. 


RIGHT  OF  WAY,  &c. 

See  Easements  ;    Highways. 


RIOT. 


REVERSIONS  AND  REMAIN- 
DERS. 

See   Real    Property  and    Chattels 
Real  ;  Personal  Property. 


REVERSIONS,  ASSIGNMENT 
OF, 

See  Personal  Property,  1,  2, 


REVISING  BARRISTER. 

See  Elections. 


See  Criminal  Law  and  Procedure 
Damages. 


RIPARIAN      OWNERS     AND 

RIGHTS. 

See  Fisheries  ;  Waters  ant)  Water- 
courses. 


RIVERS. 

See  Waters  and  Watercourses. 


ROADS. 

Sec  Highways,  Streets  and  Bridges. 


ROBBERY. 


See  Criminal  Law  and  Procedure. 


ROYAL  FORCES. 

For  Soldiers'  and  Sailors'  Wills,  see  title 
Wills,  24—31. 

And  see  COURTS,  10,  11,  23  ;  Depen- 
dencies AND  Colonies,  26  ;  Elec- 
tions ;  Public  Authorities,  15  ; 
Rates,  15,  103. 

1.  Army -^Arrest  of  Soldier  on  Actire  Serrice 
— Suspicion  of  Cowardice — Under  Arrest  for 
Six  Months — No  Charge  Preferred  —  Right  of 
Action — Time  for  takinq  Proceedings — Army  Act, 
1881  (44  &  45  Vict.  c.  58),  ss.  21,  43,  45, 170,  183.] 
—A  non-commissioned  officer  on  active  service 
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in  the  South  African  War  was  arrested  on  sus- 
picion of  cowardice.  A  court  of  inquiry  was 
held,  but  dispersed  without  reporting;  and  he 
was  kept  untler  arrest  for  six  months,  although 
he  asked  that  he  might  have  a  definite  charge 
preferred  against  him,  and  be  tried  by  court- 
martial. 

Ultimately  he  brought  an  action  for  wrongful 
arrest  and  imprisonment  against  his  superior 
officers. 

Held — that  his  action  failed  because 

(1)  it  was  not  brought  within  six  months  as 
required  by  sect.  170  of  the  Army  Act ; 

(2)  if  he  was  arrested  under  "the  Army  Act 
his  only  remedy  was  the  one  provided  by  the 
Act ;  and 

(3)  on  the  broader  ground  that  it  is  contrary 
to  public  policy  that  the  acts  of  persons  in 
authority  donQfiagvante  hello  should  be  brought 
before  a  court  of  justice  even  after  the  close  of 
the  war. 

Bawliins  v.  Lord  Paulet  ((1871)  L.  R.  5  Q.  B. 
91  ;  39  L.  J.  Q.  B.  .53  ;  21  L.  T.  584)  followed. 
Edmondson    i:   Rundle  and  Others.  (1903) 
[19  T.  L.  R.  356— Lawrance,  J. 

2.  Army — Unlawful  Possession  of  Regimental 
J\'ecessa  ries — Persona  I  Knoivledge — Proof—  A  rm  y 
Act,  1881  (4-i  &  4.1  Vict.  c.  58),  s.  156  (2).]- 
In  order  to  justify  a  conviction  under  sect.  156 
(2)  of  the  Army  Act,  1881,  it  is  not  necessary  to 
prove  personal  knowledge  on  the  part  of  the 
accused  that  the  articles,  the  subject-matter  of 
the  charge,  were  in  his  possession. 

Regimental  necessaries  were  found  in  one  of 
three  shops  belonging  to  a  pawnbroker. 

Held — that  this  fact  alone  cast  upon  him  the 
burden  of  proving  that  his  possession  was 
lawful. 

O'Brien  c.  Macgregor,  [1904]  5  F.(J.  C.)  74 
[ — Ct.  of  Justy. 

3.  JVarg — Xaral — -^  Nacal  Serciee  " — '■•  liogal 
JVaval  Ppxrrre  " —  KiiJi.stineat — False  Statement— 
NaralEnVshnrni  Act,  1853(16  &  17  Vict.  e.  69), 
s.  \(,—Xan,J  Voliintrors  Act,  1853  (16  &  17  Vict. 
<?.  73),  .s.  17 — Riii/al  Xacal  lieserce  (^Volunteer') 
Act,  1859  (22  &  23  Vict.  c.  40),  ,w.  15,  16.]— 
The  respondent  applied  to  the  appellant  to  be 
enrolled  in  the  Royal  Naval  Reserve  and  signed 
a  i)rinted  form  which  contained  two  statements, 
both  of  which  were  false. 

Held— that  sect.  16  of  the  Naval  Enlistment 
Act,  1853,  which  makes  it  an  offence  for  a 
person  upon  entering  the  naval  service  to  make 
any  false  statement  with  intent  to  deceive,  does 
not  apply  to  a  person  entering,  or  offering  to 
enter,  the  Royal  Naval  Reserve,  and  that  the 
resjjondent  could  not  be  convicted  of  an  offence 
under  that  section. 

Westthorpe  r.  Powley,  [1905]  1  K.  B.  286  ; 

[74  L.  J.  K.  B.  1.50  ;  69  J.   P.  77  ;  53  W.  R. 

366  ;  92  L.  T. 57  ;  21   T.  L.  R.    152  ;  20  Cox, 

C.C.  747— Div.  Ct 

4.  Volunteers  —  Contract  hy  Commanding 
Officer — Uniforms  a/id    Goods  sf/j)vlied  for  use 

B.D. — VOL.  III. 


of  Corps — Personal  Liability — Regulations  as  to 
VoUmteers  407— Volunteer  Act,  1863  (26  &  27 
Vict.  c.  65),  s.  25.] — Where  uniforms  or  other 
goods  are  ordered  by  or  on  the  authority  of  the 
commanding  officer  of  a  volunteer  corps,  he  is, 
by  virtue  of  sect.  25  of  the  Volunteer  Act,  1863, 
and  Regulation  407  of  the  regulations  made 
under  the  Act,  personally  liable  for  the  price  of 
the  uniforms  and  goods  supplied  under  those 
orders  ;  and  if  he  dies  before  they  have  been  paid 
for,  his  personal  representatives  are  liable, 
although  the  property  in  the  goods  has  passed 
to  his  successors  in  command. 
Samuel  Bros.,  Ld.  r.  Whetherly,  [1907] 
[1  K.  B.  709  ;  76  L.  J.  K.  B.  357  ;  96  L.  T. 
552  ;  23  T.  L.  R.  280— Walton,  J. 

Affirmed,  [1908]  1  K.  B.  184  ;  98  L.  T.  169  ; 
77  L.  J,  K.  B.  69  ;  24  T.  L.  R.  160— C.  A. 

6.  Volunteers — ^- Snhject  to  Military  Law''' — 
Trained  or  E.vercised  with  the  Regular  Forces — 
Return  Home  from  Training — Arrest  hy  Order 
of  Adjutant — False  Imprisonment —  Volunteer 
Act,  1863  (26  &  27  Vict.  c.  65),  s.2l—Armij  Act, 
1881  (44  i:  45  Vict.  c.  .58),  ss.  41,  43,  45, 158,««rf 
176.] — The  plaintiff  was  a  member  of  a  volunteer 
corps,  which  under  an  order  of  the  War  Office 
went  into  military  training  with  a  portion  of  the 
regular  forces  at  Shorncliffe  Camp.  On  the 
morning  of  the  day  when  the  camp  was  being 
broken  up  he  was  accused  by  some  of  his  com- 
rades of  larceny.  Thereupon  the  adjutant 
ordered  him  to  be  arrested,  taken  to  the  guard 
tent,  and  from  there  taken  with  the  baggage 
guard  to  the  railway  station  and  then  to  be 
carried  in  the  special  military  train  which  took 
the  corps  home,  to  Boxmoor,  from  which  place 
he  was  to  be  taken  and  handed  over  to  the  police 
authorities.  These  orders  were  carried  out,  and 
the  plaintiff,  in  charge  of  three  members  of  his 
corps,  was  taken  from  Shorncliffe  Camp  to  Box- 
moor  and  from  thence  to  Hemel  Hempstead, 
where  he  was  handed  over  on  the  same  day  to 
the  police.  He  was  subsequently  tried  for 
larceny  and  acquitted.  He  then  brought  an 
action  for  assault  and  false  imprisonment  against 
the  three  members  of  his  corps  who  had  taken 
him  from  Shorncliffe  and  handed  him  over  to 
the  police. 

Held— that  under  sect.  176,  sub-sect.  8,  of  the 
Army  Act,  1881,  the  plaintiff  was  subject  to 
military  law  during  the  happening  of  the  acts 
complained  of,  being  a  volunteer  "  trained  or 
exercised  with  a  portion  of  the  regular  forces." 

Held,  also,  that  the  condition  precedent  at 
the  beginning  of  sect.  158  of  the  Army  Act, 
1881,  "where  an  offence  under  tliis  Act  has  been 
committed"  should  be  read  as  "where  an 
offence  under  this  Act  has  been  alleged  to  haTc 
been  connnitted." 

Held,  therefore,  that  the  action  faile<l. 

Judgment  of  Kennedy,  J.  ([1898]  1  Q.  B.  396  ; 
67  L.  J.  Q.  B.  284  ;  78  L.  T.  77  ;  18  Cox,  C.   C. 
711  ;  46  W.  R.  249  ;  14  T.  L.  R.  181)  reversed. 
Marks  v.  Frogley,  [1898]    1    Q.   B.  888;  67 

[L.  J.  Q.  B.  605  ;  78  L.  T.  607  ;  14  T.  L.  R. 
393  ;  46  W.  R.  548  ;  19  Cox,  C.  C.  91- C.  A. 
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6.  Volunteer  Corj)^— Action  aga'imt—Permial 
Injuries  due  to  Commandiny  Officer's  Negligence 
—Not  Maintainable.']— An  action  was  com- 
menced against  a  volunteer  corps  and  its  com- 
manding officer  as  representing  it  in  respect  of  a 
street  accident  alleged  to  be  due  to  the  negligent 
selection  of  horse  and  drivers  for  an  ammunition 
vs^aggon. 

Held— that  the  action  would  not  lie,  the 
funds  of  the  corps  belonging  to  the  Crown,  and 
the  Crown  not  being  liable  for  damages  caused 
by  its  officers'  negligence. 
Wilson  r.  Mackay  'and  Others,  [1905]  7  F. 
[168— Ct.  of  Sess. 

For  Military  Lands,  see  Compulsory 
Purchase,  Nos.  5,  15,  21,  24,  51. 
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Nos.  7,  16,  17,  18,  20 


I.  ACCEPTANCE. 

1.  "Act  in  relation  to  the  Goods  winch  recog- 
nises a  2)re-existing  Contract  of  Sale" — Absence 
of  Memorandum — Passing  of  Property — Sale  of 
Goods  Act,  1893  (56  &  57  Vict.  c.'71),  s.  4, 
sub-ss.  1,  3.] — A  firm  sold  to  S.  a  quantity  of 
barley  "  on  rail  "  at  a  station  on  the  defendants 
railway,  and  gave  him  an  invoice  containing  the 
terms  of  the  contract.  There  was  no  memoran- 
dum in  writing  in  the  contract  signed  by  S. 
The  defendants,  on  a  written  order  of  the 
vendors,  sent  S.  an  advice  note  informing  him 
that  the  barley  was  at  the  station  awaiting  his 
order.  After  receiving  the  advice  note  S.  tried 
to  resell  the  barley,  using  for  the  purpose  a 
sample  obtained  from  the  vendors,  but  he  did 
not  succeed  in  finding  a  purchaser.  He  never 
inspected  the  bulk.  He  was  afterwards  adjudi- 
cated a  bankrupt,  and  the  plaintiff  was  appointed 
trustee.     S.  had  paid  no  part  of  the  price.    The 


vendors  claimed  to  stop  the  goods  in  tran- 
situ. The  plaintiff  claimed  as  trustee  in  bank- 
ruptcy. 

Held— that  S.  had  accepted  the  goods  ;  that 
the  attempt  to  sell  by  S.  was  an  act  recognising  a 
pre-existing  contract  within  sect.  4,  sub-sect.  3, 
of  the  Sale  of  Goods  Act,  1893,  and  that  the 
plaintiff  was  entitled  to  judgment. 

Semble,  that  the  absence  of  a  memorandum  in 
writing,  and  of  the  other  conditions  mentioned  in 
sect.  4,  sub-sect.  1,  of  the  Sale  of  Goods  Act,  1893, 
does  not  make  a  contract  void  or  even  voidable. 
The  only  effect  of  the  non-fulfilment  of  the  statu- 
tory condition  is  that  the  contract  is  unenforce- 
able ;  the  contract  being  good,  all  the  other  legal 
consequences  of  a  contract  follow,  and  the 
property  in  the  goods  passes  to  the  buyer. 

Mcholson  v.  Bower  ((1858)  1  E.  &  E.  172  ;  28 
L.  J.  Q.  B.  97  ;  5  Jur.  (n.s.)  246)  discussed. 
Taylor  r.  Great  Eastern  Ry.  Co.,  [1901] 

[1  K.  B.  774  ;   70  L.  J.  K.  B.  499  ;    49  W.  R. 

431  •    84  L.  T.  770  ;    17  T.  L.  R.  394  ;    6  Com, 
Cas.  121— Bigham,.!. 

2.  ^'A]>2)roved  Acceptance"'' — Mean/tig  of] — 
An  "  approved  acceptance "  in  a  mercantile 
contract  means  an  acceptance  to  which  no 
reasonable  objection  can  be  taken,  and  not  one 
to  which  no  objection  has  in  fact  been  taken. 

Reid  r.  Snowball  Co.,  Ld.,  (190.5)  7  F.  35— 
[Ct.  of  Sess. 

II.  CONDITIONS. 

3.  Condition  as  to  Price  on  Re-sale — Sale  to 
Wholesale  Trader— Re-sale  to  Retailer— Retailer 
having  Notice  of  Condition — Whether  binding 
on  him.]—T.  &  Co.,  a  firm  of  manufacturers, 
sold  tobacco  to  wholesale  dealers  subject  to  con- 
ditions, which  provided  that  the  goods  should 
not  be  resold  at  less  than  a  specified  price,  and 
that  "  acceptance  of  the  goods  will  be  deemed  a 
contract  between  the  purchaser  and  T.  &  Co. 
that  he  will  observe  these  stipulations.  In  the 
case  of  a  purchase  by  a  retail  dealer  through  a 
wholesale  dealer,  the  latter  shall  be  deemed  to  be 
the  agent  of  T.  &  Co." 

In  an  action  by  T.  &  Co.  against  a  retailer,  who 
had  bought  with  notice  of  these  conditions  from 
a  wholesale  dealer,  and  was  nevertheless  reselling 
below  the  specified  price  : — 

Held— (1)  that  such  conditions  could  not  be 
attached  to  goods  so  as  to  bind  purchasers  with 
notice ;  and 

(2)    that    there    was    no    contract    between 
T.   i:   Co.   and  the   retailer,   for  the   wholesale 
dealer  was  not  in  fact  the  former's  agent,  but 
an  independent  vendor. 
Taddy  &  Co.  r.  Sterious  &  Co.,  [1904]  1  Ch. 

[354  ;    73  L.  J.  Ch.  191  ;    52  W.  R.   152  ;   89 
L.  T.  628  ;  20  T.  L.  R.  102— Eady,  J. 

4.  Conditions  as  to  Price  on  Re-sale— Manu- 
facturers— Wholesale  Dealers— Minimum  Retail 
Prices  —  Successive  Purchasers  —  Privity  of 
Contract.]— ConAiticm?,  cannot  be  imposed  on 
a  sale  of  goods  so  as  to  run  with  the  goods  and 
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Conditions — Continiied. 

be  enforceable  against  subsequent  purchasci'S  by 
the  original  vendor,  even  though  tlie  subseijuent 
purchasers  liad  notice  of  them  at  the  time  of 
their  purcliase. 

Tlie  plaintiffs,  \Yho  were  manufacturers  of 
rubber  heel  pads,  sold  them  in  boxes  inside  the 
lids  of  which  were  fixed  certain  printed  conditions 
providing  that  the  pads  weie  not  to  be  retailed  at 
less  than  certain  minimum  prices,  or  resold 
except  subject  to  the  conditions  as  a  term  of 
the  sale  ;  and  that  the  acceptance  of  the  goods 
by  any  [lurchaser  would  be  deemed  to  be  an 
acknowledgment  that  tiiey  were  sold  to  him  on 
those  conditions,  and  that  he  agreed  with  the 
vendors  as  agents  of  the  plaintiffs  in  that  respect 
to  be  bound  by  them.  The  defendant  bought 
some  of  these  pads  from  H.,  one  of  the  plaintiffs' 
factors,  and  was  reselling  them,  as  the  plaintiff's 
alleged,  at  less  than  the  minimum  prices. 

Held — that  the  defendant  had  entered  into  no 
contract  with  the  plaintiffs,  and  the  plaintiffs  had 
no  cause  of  action  against  him. 

Taddy  3j  Co.  v.  Steriovs  3)  Co.  (supru')  approved. 
McGruther  r.  Pitcher,  [1904]  2  Ch.  80G  ;  78 

[L.  J.  Ch.  653  ;  20  T.  L.  K.  652  ;  53  W.  R.  138  ; 
91  L.  T.  678— C.  A. 

5.  Condition  as  to  Time  in  Executor i/  Contracts.'\ 
— A  firm  of  engineers  undertook  to  supply  a 
printing  machine,  the  machine  to  be  delivered 
in  six  weeks.  The  contract  was  contained  in  a 
series  of  letters  and  telegrams.  The  sellers 
failed  to  deliver  the  machine  in  the  time 
stipulated. 

Held,  on  a  construction  of  the  terms  of  the 
correspondence,  that  time  was  not  an  essential 
element  of  the  contract,  and  that  the  purchasers, 
although  entitled  to  damages  for  the  breach  of 
the  stipulation,  were  not  entitled  to  reject  the 
machine. 

Paton  (Hugh)  &  Sons  v.  Payne  &  Co.,  Ld., 
(1897)  35  Sc.  L.  R.  112— H.  L.  (Sc). 

6.  Co»dition  Precedent — Delirenj  in  Inxtal- 
vientd— Payment  on  due  Date — Default  in  Fay- 
vient— Refusal  of  further  Delireries.'] — By  a  con- 
tract for  the  sale  of  steel  tin  plate  bars  to  be 
delivered  over  a  period  of  three  months,  payment 
to  be  made  in  cash  in  fourteen  days  after  deli- 
very, it  was  provided  that  all  payments  should 
be  made  on  due  date  as  a  condition  precedent  to 
future  deliveries.  The  purchasers  having  made 
default  in  payment  on  due  date  : — 

Held — that  <he  vendors  were  justified  in 
unconditionally  refusing  tu  make  any  furtiier 
deliveries. 

Ebbw  Vale  Steel,  Ikon  and  Coal  Co.,  Ld. 

[/•.  Blaina   Iron  and  Tini'LATE  Co.,   Ld., 

(1901)  6  Com.  Cas.  33— C.  A. 

7.  Condition  J'l-ecedent — Delirenj  hy  Instal- 
ments—  Waiver  hy  J'urcliaser.] — The  plaintiff 
sold  to  the  defendants  in  London  100  tons  of 
Honduras  rosewood  tf)  he  delivered  in  two  instal- 
ments in  1903,  cash   to  be  paiil  against   bills  of 


lading.  After  the  first  instalment  had  been 
shipped  the  defendants  heard  that  the  plaintiff 
had  shipped  rosewood  to  another  buyer  in  the 
trade,  and  they  wrote  to  the  plaintiff  repudiat- 
ing the  whole  contract,  upon  the  ground  that 
there  was  a  collateral  oral  agreement,  which  was 
a  condition  of  the  ontract,  that  the  plaintiff 
would  not  ship  any  rosewood  to  any  other  buyer 
duiing  1903.  When  the  bill  of  lading  for  the 
first  consignment  arrived  it  was  tendered  to  the 
defendants,  who  refused  to  accept  it  ui)on  the 
ground  that  they  had  already  repudiated  the 
contract  on  account  of  the  breach  of  the  col- 
lateral agreement.  When  the  bill  of  lading  for 
the  second  consignment  arrived  it  was  tendered 
to  the  defendants,  who  refused  it  on  the  same 
ground.  The  plaintiff"  sold  the  wood  against  the 
defendants  and  claimed  the  difference  between 
the  contract  price  and  the  price  realised.  At 
the  trial  Kennedy,  J.,  found  that  the  collateral 
agreement  was  not  proved,  and  that,  therefore, 
the  repudiation  of  the  contract  by  the  defendants 
was  wrongful.  He  further  found  that  part  of 
the  first  consignment  was  not  in  accordance 
with  the  quality  specified  in  the  contract,  and 
that  the  defendants  might  have  refused  to  accept 
that  consignment  upon  that  ground,  but  he  held 
that  they  could  not  avail  themselves  of  that 
ground  as  they  had  previously  wrongfully  refused 
to  take  any  of  the  wood  under  the  contract.  He 
therefore  gave  judgment  for  the  plaintiff,  subject 
to  a  reduction  on  account  of  the  inferiority  in 
quality  of  part  of  the  first  consignment.  The 
defendants,  on  appeal,  contended  that,  admitting 
that  the  repudiation  of  the  entire  contract  was 
wrongful,  the  plaintiff"  could  not  recover  any 
damages  in  respect  of  the  first  consignment,  as 
he  was  never  in  a  position  to  tender  a  consign- 
ment which  the  defendants  could  have  been 
compelled  to  accept. 

Held — that  the  defendants,  by  refusing  to 
accept  the  bill  of  lading  for  the  first  consignment 
upon  the  ground  that  they  had  already  repudiated 
the  entire  contract,  waived  the  performance  by 
the  plaintiff  of  the  conditions  precedent  on  his 
part  to  be  performed,  and,  therefore,  could  not 
now  say  that  the  plaintiff  was  never  in  a  position 
to  tender  a  consignment  which  the  defendants 
would  have  been  bound  to  accept. 
Braithwaite  r.  The  Foreign  Hardwood  Co., 

[Ld.,  [1905]  2  K.  B.  513  ;  74  L.  J.  K.  B.  688  ; 

92  L.  T.  637  ;  21  T.  L.  11.  413  ;  10  Com.  Cas. 
189  ;  10  Asp.  M.  C.  52— C.  A. 

8.  Condition  Precedent — Inij)ossihiHty  of  Per- 
formance— Shipment  l,eticeen  Sjiecijied  Dates — 
Measure  of  Damayes.] — The  defendants  con- 
tracted with  the  plaintiffs  to  ship  250  bales  of 
Manila  hemp  at  a  stipulated  price  by  sailer  or 
sailers  between  May  1st  aiul  July  31st.  No 
sliipment  was  made  by  the  defendants  or  for 
them  between  such  dates.  On  or  about  Sep- 
tember 15th  a  shipment  was  made,  and  on 
October  27th  the  defemlants  made  a  declaration 
of  a  shipment  within  the  terms  of  the  contract. 
On  October  29th  the  plaint  iff  returned  the  declara- 
tion, refusing  to  accept  the  hemp.  On  Novem- 
ber 4tli  the  defendants  wrote  saying  that  they 
could  not  make  anv  other  do'laration. 
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Held — that  the  stipulations  were  conditions 
precedent ;  that  there  was  no  implied  condition 
in  the  contract  tliat  it  should  be  possible  to  ship 
between  the  named  dates  by  sailer  or  sailers  ; 
that  there  was  an  express  condition,  viz.,  "Should 
the  goods  or  any  portion  thereof  not  arrive  in 
London  from  loss  or  other  unavoidable  cause, 
this  contract  to  be  void,"  which  contemplated 
goods  that  had  been  shipped  and  declared  ;  that 
tiie  non-arrival  of  the  goods  in  London  (by  reason 
of  the  Spanish-American  war)  was  not  caused  by 
any  unavoidable  cause  within  the  meaning  of 
the  contract. 

The  difference  between  the  contract  price  and 
the  market  price  on  November  4th  was  the 
measure  of  damages. 

AsHMORE  &  Son  v.  C.  S.  Cox  &  Co.,  [1899]  1 
[Q.  B.  436  :  68  L.  J.  Q.  B.  72  ;  lo  T.  L.  R.  So : 
4  Com.  Cas.  48— Ld.  Russell  of  Killowen,  C.J. 


9.  Cohdit'ion  Precedent — ImpussihiUty  of  Per- 
formance— Shipment  by  Xumed  Steamer  at  Speci- 
fied Date — Pamane  to  Steamer  by  Strandiny.^  — 
"By  a  contract  dated  October  24th,  1899,  the 
defendants  sold  to  the  plaintitfs  a  cargo  of 
cotton  seed  to  be  shipped  from  Egyptian  ports 
in  January,  1900,  by  a  named  steamer.  The 
contract  contained  the  following  clause :  "  In 
case  of  prohibition  of  export,  blockade,  or  hosti- 
lities preventing  shipment,  this  contract  or  any 
unfulfilled  part  thereof  is  to  be  cancelled."  In 
November  the  steamer  in  question  stranded  and 
sustained  damage,  which  it  was  impossible  to 
repair  in  time  for  the  steamer  to  load  a  cargo  in 
January.  On  December  20th  the  defendants 
informed  the  plaintiffs  that,  owing  to  the 
damage  to  the  steamer,  they  would  not  be  able 
to  perform  the  contract.  In  February  the  plain- 
tiffs brought  this  action  for  breach  of  contract, 
claiming  as  damages  the  difference  between  the 
contract  price  and  the  market  price  at  the  end 
of  January. 

Held  (by  A.  L.  Smith,  M.R,,  and  Romer, 
L.J.,  Vaughan  Williams,  L.J.,  dissenting) — that 
the  parties  must  have  known  that  the  perform- 
ance of  the  contract  would  become  impossible 
unless  the  particular  thing  specified,  that  is,  the 
named  ship,  continued  to  exist  as  a  cargo- 
carrying  ship  down  to  and  during  the  month  of 
January,  1900  ;  that  there  was  no  express  or 
implied  warranty  that  the  ship  should  continue 
to  exist  ;  that  the  event  had  happened  ;  and 
that  there  had,  therefore,  been  no  breach  of 
contract. 

Taylor  v.  Caldwell  ((1863)  3  B.  A:  S.  826  ;  32 
L.  J.  Q.  B.  164  ;  11  W.  R.  726;  8  L.  T.  (n.s.) 
356)  and  Howell  v.  Coupland  ((1876)  1  Q.  B.  D. 
258  ;  46  L.  J.  Q.  B.  147  ;  24  W.  R.  470  ;  33  L.  T. 
(N.s.)  832— C.A.)  followed. 

Judgment  of  Mathew,  J.  ([1900]  2  Q.  B.  298  • 
69  L.  J.  Q.  B.  640  ;  82  L.  T.  761 ;  16  T.  L.  R.  370  ; 
5  Com.  Cas.  252  ;  9  Asp.  M.  C.  94)  affirmed. 
NicKOLL  AND  Knight  v.  Ashton,  Edridge  & 

[Co.,  [1901]  2  K.  B.  126  ;  70  L.  J.  K.  B.  600  ; 

49  W.  R.  513  ;  84  L.  T.  804  ;  17  T.  L.  R.  467  ; 
6  Com.  Cas.  151  ;  9  Asp.  M.  C.  209— C.  A. 


10.  Condition  Precedent — "  To  he  Delivered 
after  Approval  on  Full  and  Complete  Inxpection  " 
—  Bona  fide  Pefu.sul  —  Capricious  Objection  — 
Recorery  of  Deposit.'] — Wiiere  a  buyer  has  the 
right  of  approving  of  an  article,  e.y.,  a  ship,  to  be 
purchased,  that  approval  is  a  condition  precedent 
of  the  contract  coming  into  effect,  so  long  as 
the  buyer  do  not  act  deceitfully.  A  capricious 
objection  on  the  part  of  the  buyer  will  not  do, 
but,  provided  that  he  acts  in  good  faith,  the  fact 
that  he  magnifies  defects  will  not  disentitle  him 
to  reject  the  article.  A  deposit  may  be  recovered. 
Repetto    r.    Friauy    Steamship    Co.,    Ld., 

[(1901)  17  T.  L.  R.  265— Mathew,  J. 

11.  Sale  of  Goods  iy  Description  —  Implied 
Condition  —  Acceptance — Passing  of  Propertif — 
Sale  of  Goods  Act,  1893  (56  &  57  Vict.  c.  71), 
ss.  13, 17,35.] — Where  a  specific  article  is  sold  by 
description  without  having  been  seen  by  the 
buyer,  there  is  an  implied  condition,  under 
sect.  13  of  the  Sale  of  Goods  Act,  1893,  that  the 
goods  shall  correspond  with  the  description,  and 
the  vendor  cannot  make  the  property  pass  by 
delivering  something  which  does  not  correspond 
with  the  description. 

Varley   v.    Whipp,    [1900]    1    Q.  B.  513;    69 
[L.  J.  Q.  B.  333  ;  48  W.  R.  363— Div.  Ct. 

12.  Wheat  for  Shipment—"  Clearance  not  later 
than  ]\Jay  31  " — Certificate  of  Clearance  issued 
before  Completion  of  Loading.'] — A  contract  for 
the  sale  of  wheat  for  shipment  from  Galveston, 
in  the  United  States,  contained  the  following 
clause  :  "  Clearance  not  later  than  May  31."  On 
May  28th  a  certificate  of  clearance  was  issued  to 
the  master  of  the  ship  by  the  Customs  authorities 
authorising  the  ship  to  proceed  to  sea.  At  that 
time  part  only  of  the  cargo  had  been  loaded,  but 
the  remainder  was  alongside  waiting  to  be  put 
on  board.  The  certificate  was  granted  in  these 
circumstances  in  accordance  with  the  usual  and 
recognised  practice  in  America.  The  loading 
was  completed,  and  the  ship  sailed  on  June  2nd. 

Held  —that  the  condition  of  the  contract  as 
to  clearance  had  been  complied  with. 

Judgment  of  Bigham,  J.  ((1889)  15  T.  L.  R. 
471  ;  4  Com.  Cas.  265)  aflirmed. 
Thalmann    r.  Texas    Star   Flour    Mills, 

[(1900)  82  L.  T.  833  ;  16  T.  L.  R.  460  ;  5  Com. 
Cas.  321  ;  9  Asp.  M.  C.  321— C.  A. 

III.  CONSTRUCTION. 

13.  Agreement  to  talte  Delivery  of  a  Certain 
Specified  Quantity  per  Month — Breach.] — By  an 
agreement  dated  July  30th,  1896,  the  defendants 
were  api)ointed  sole  agents  for  the  sale  of  the 
plaintiffs'  cocoa  in  Great  Britain  and  Ireland  for 
the  period  of  five  years.  The  plaintiffs  were  to 
pay  the  defendants  the  sum  of  £2,700  in  certain 
instalments  to  be  expended  in  advertising,  the 
defendants  undertaking  to  accept  delivery  of 
40,000  lbs.  of  cocoa  in  the  space  of  18  months. 
This  agreement  was  modified  in  certain  respects 
on  January  27th,  1897,  the  plaintiffs  undertaking 
to   pay  the   defendants   much  larger  sums  for 
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advertising,  and  the  latter  undertaking  to  accept 
a  much  larger  amount  of  cocoa  in  a  period  of 
two  years— 10,000  lbs.  in  the  first  year,  and 
6,000  lbs.  in  the  second,  not  less  than  one- 
twelfth  of  the  yearly  quantity  to  be  taken  each 
month.  On  ApVil  14th,  18!>7,  a  further  alteration 
was  made  in  the  agreement,  whereby  the 
defendants  undertook  to  take  and  pay  for 
an  average  of  G,000  lbs.  of  cocoa  per  month 
from  April  1st,  1897,  to  April  1st,  18D9,  in 
consideration  of  the  plaintiffs  advancing  further 
sums  for  the  purpose  of  pushing  the  sale  of  tiie 
cocoa.  The  defendants,  as  from  April  1st, 
1897,  took  delivery  of  considerably  less  than  the 
6,000  lbs.  per  month  contracted  to  be  taken, 
and  in  February,  1898,  when  the  jtresent  action 
was  commenced,  they  had  in  ten  months  oidy 
taken  delivery  of  21,012  lbs.  The  plaintiflEs  sued 
the  defendants  for  breach  of  contract. 

Held— that  under  the  agreement  of  April  Hth, 
1897,  the  defendants  were  bound  to  take  monthly 
deliveries  ;  that  these  monthly  deliveries  were 
not  to  be  rigidly  fixed  at  6,000  lbs.  each  ;  that 
they  might  be  something  more  or  something 
less,  but  still  something  that  might  be  fairly 
and  reasonably  described  as  an  average  of 
6,000  lbs.  As  the  defendants  had  not  done  this 
they  had  committed  a  breach  of  their  contract, 
and  this  breach  could  not  be  healed  by  their 
taking  larger  quantities  in  succeeding  months. 
Nederlandsche     Cacaofabrik     r.    David 

[Challex,   Ld.,    (1898)   14  T.  L.   R.   322— 
Bigham,  J. 

14.  Custom — Gial  Trade  of  Newcastle— Sale  of 
"about"  Specified  Weight  of  Coal  —  Coal  to  he 
Delivered  in  Mont/ily  Instalments  —  Shoj-t 
Delivery — Option  to  Vendor  up  to  5  per  cent,  in 
Either  Direction.'] — The  defendants  sold  to  the 
plaintiffs  "  about  "  18,.500  tons  of  Northumber- 
land coal  under  two  contracts,  deliveries  to  be  in 
as  nearly  equal  monthly  instalments  as  possible 
over  a  given  period.  The  defendants,  having  so 
far  made  the  deliveries  in  approximately  equal 
quantities,  delivered  as  their  last  monthly  instal- 
ment a  shipment  of  \'th  tons  short.  In  an  action 
by  the  purchasers  for  short  delivery  : — • 

Held— that  there  is  a  reasonable  custom  of 
the  Newcastle  coal  trade  that  the  word  "  about  " 
gives  to  the  vendors  an  option  up  to  5  per  cent, 
in  either  direction,  and  that,  the  custom  being 
proved,  the  defendants  had  made  no  default  in 
fulfilling  their  contracts,  inasmuch  aS  the  word 
"about"  referred  to  the  total  amounts  to  be 
delivered  under  each  contract  respectively,  and 
not  merely  to  the  "last  instalment." 

SOClETli     AXONVME     L'TXHUSTRIELLE     KUSSO- 

[Belge  r.  SciioLEFlELD,  (1902)  7  Com.  Cas 
114— C.  A. 

15.  LVport  Duty  on  Coal — Duty  imposed  after 
Contract  made — Pending  Action — Right  to  add 
Keu)  Dutij  to  Contract  Price — Finunre  Act,  1901 
(1  Edw.  7,  c.  7),  s.  10,  sub-s.  1.]— Under  sect.  10, 
sub-sect.  1,  of  the  Finance  Act,  1901,  the  seller 
of  goods  under  a  contract  made  before  the 
new   duties   on   goods   were   imposed    can   add 


the  new  duty  to  the  contract  price  of  the 
goods,  in  the  absence  of  an  agreement  to  the 
contrary,  even  though  an  action  relating  to  the 
price  of  the  goods  was  pending  at  the  time  when 
the  Act  was  passed. 

Conway    Bros,    and    Savage    v.    Mulhern 

[&    Co.,    Ld.,   (1901)    17    T.    L.    R.    730  — 

Mat  hew,  J. 

16.  Export  Dnty  on  Coal— Sale  of  Coal  for 
E.cport — Delirrry  Free  on  Board — New  Export 
Duty  imposed  after  Contract  made —  Vendor  held 
Liable  for— Finance  Act,  1901  (1  Edw.  7,  c.  7), 
s.  3.] — A  vendor  who  had  contracted  to  deliver 
coals  for  export  at  10.«.  per  ton  free  on  board  was 
held  liable  (as  between  himself  and  the  pur- 
chaser) for  the  export  duty  of  1.?.  per  ton 
im)iosed  by  the  Finance  Act,  1901,  after  the 
making  and  before  the  fulfilment  of  the  contract. 
BowHiLL   Coal  Co.,  Ld.   v.  Tobias,  (1903) 

[.5  F.  252— Ct.  of  Sess.  (diss.,  Lord  Young). 

17.  ExpoH  Duty  on  Coal — Sale  f.o.b. — Con- 
tract made  before  April  \9th.  1901— ^'(wZ  not 
Applied  b,i  Pv  rch  a. '<rr  for  Fill  filling  a  Co, tract 
for  Sale  at  a  Specified  Price— Lialnlit g  of  Sillrr 
to  Pay  Duty  in  First  lu-stanee — Fimi/irr  Jrt, 
1901  (1  Edw.' 7,  c.  7),  s.  3,  sub-ss.  1,  2;  Sched.IV. 
cl.  6.] — Where  coal  is  sold  to  a  purchaser  free 
on  board  for  export  in  pursuance  of  a  contract 
made  before  April  19th,  1901,  and  the  coal  is  not 
applied  by  the  purchaser  for  the  purpose  of 
fulfilling  a  contract  made  by  him  before  the 
above  date  for  its  sale  at  a  specified  price,  the 
seller  is  liable  in  the  first  instance  under  the 
f.o.b.  contract  to  pay  the  export  coal  duty 
imposed  by  sect.  3  of  the  Finance  Act,  1901, 
and  in  the  absence  of  an  agreement  to  the 
contrary  he  can  recover  it  back  from  the 
purchaser. 

Decision  of  Phillimore,  J.  (22  T.  L.  R.  344) 
affirmed. 

Insole  &  Son  v.  Gueret,  Ld.,  (1907)  23  T.  L.  R. 
[294— C.  A. 

18.  Implied  Term  —  Good.^  to  be  Delivered 
from  Ship  on  to  Purchaser's  Wharf — Ship  too 
Large  for  Berth — E.rpen.ses  of  Dredging.]— The 
appellants  purchased  from  the  respondents  a 
cargo  of  oil  in  bulk  to  be  shipped  by  a  named 
steamer  and  to  be  delivered  by  the  steamer  into 
buyers'  storage  tanks,  and  the  buyers  undertook 
to  receive  the  oil  from  the  steamer  through  their 
pipe  lines  at  the  discharging  berth.  By  a  con- 
tract between  the  buyers  and  the  dock  company 
the  j)referential  use  of  a  certain  wharf  in  the 
Thames  was  granted  to  the  buyers,  and  facilities 
for  pipelines  to  the  storage  tanks  were  also  given 
to  them,  and  the  dock  company  agreed  to  clear 
out  a  berth  to  enable  a  steamer  3.")0  feet  long  to 
lie  safely  alongside,  but  the  i)urchasers  had  no 
right  as  between  themselves  and  the  dock  com- 
pany to  have  vessels  of  greater  length  than 
3oo"feet  at  the  wharf.  The  sellers  knew  that  the 
buyers'  pipe  lines  were  at  that  wharf,  and  they 
contracted  with  reference  to  that  place  of  dis- 
charge. The  steamer  named  in  the  contract  of 
sale  was  471  feet  long  and  could  not  therefore 
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lie  at  the  berth.  Dredging  operations  had 
accordingly  to  be  undertaken,  and  then  the 
steamer  came  alongside  and  delivered  her  cargo. 
The  sellers  did  not  know  that  the  berth  was  too 
short  for  the  steamer,  and  the  buyers  did  not 
know  the  length  of  the  steamer,  though  both 
parties  might  by  inquiry  have  ascertained  these 
facts. 

Held— that  on  the  true  construction  of  the 
contract  the  buyers  undertook  to  procure  for  the 
sellers  the  right  to  have  the  steamer  at  the  berth 
for  the  purpose  of  discharging  there,  and  that  if 
the  dredging  operations  were  necessary  in  order 
to  get  the  consent  of  the  dock  company  to  the 
steamer  coming  alongside,  the  expense  of 
dredging  must  be  borne  by  the  buyers  as  being 
an  expense  necessary  to  enable  them  to  perform 
their  contract. 
In  the  Matter  of  an  Arbitration  between 

[the  Shell  Transport  and  Trading  Co. 

AND  THE  Consolidated  Petroleum  Co., 
(190i)  20  T.  L.  R.  517— Chaunell,  J. 

19.  Xon-wairanty  Clause  in  Invoice — Goods 
Supplied  of  a  Whollii  Different  Character  from 
those  Ordered.'] — The  following  clause  was  placed 
at  the  head  of  a  seed  merchant's  bill :  "  Messrs. 
Howcroft  give  no  warranty,  express  or  implied, 
as  to  description,  quality,  productiveness,  or  any 
other  matter  connected  with  the  seeds  they  send 
out,  and  they  will  not  in  any  way  be  responsible 
for  the  crop.  If  the  purchaser  does  not  accept 
the  goods  on  these  terms,  they  are  at  once  to  be 
returned." 

Held— that  this  clause  could  not  be  con- 
stiued  to  mean  that  no  action  could  be  brought, 
and  that  where  one  particular  kind  of  seed  had 
been  ordered,  the  seller  was  not  entitled  to 
deliver  something  quite  different.  The  custom 
of  a  trade  might  qualify  a  contract  but  it  could 
not  destroy  it. 

HOWCROIT  V.  Laycock,  (1898)  14  T.  L.  R.  460 
[_Div.  Ct. 


20.  "■  Pdijmcnt  hy  Cash  in  E.vchiingefor  Ship- 
pin(i  iJocnmeiits  " — Time  for  Payment — Reason- 
ahle  Time — lliyht  of  Vendor  to  Sell  Goods  ar/aimf 
Purchaser.]— 'i:he  plaintiffs  sold  to  the  defen- 
dants a  cargo  of  Newfoundland  codfish  for 
delivery  by  ship  at  Lisbon,  "  payment  to  be  made 
by  cash  in  London  in  exchange  for  bill  of  lading 
and  policy  of  insurance."  The  ship  arrived  at 
Lisbon  on"  October  24th,  1901,  and  shortly  after- 
wards the  plaintiff  tendered  the  shipping  docu- 
ments and  requested  payment  in  exchange. 
Payment  not  having  been  made  by  Novem- 
ber 1st,  the  plaintiff  a  day  or  two  later  sold  the 
cargo,  and  sued  to  recover  the  loss  caused  by  the 
re-sale. 

Held — that  the  contract  meant  that  payment 
must  be  made  upon  the  shipping  documents 
being  tendered — tliat  was,  within  a  reasonable 
time  in  a  business  sense  ;  and  that,  the  defen- 
dants having  refused  payment  within  a  reasonable 
time,  the  plaintiff  was  entitled  to  sell  against 
them. 

Ryan  i:  Ridley  &  Co.,  (19(.3)  19  T.  L.  R.  44  : 
[8  Com,  Cas.  105 — Kennedy,  J. 


21.  Pif/ht  to  Peject — Stipulation  ayainst.]—A 
contract  for  the  sale  of  teak  logs  "  to  be  of  fair 
merchantable  quality,  conversion  and  condition  " 
expressly  provided  that,  if  any  dispute  arose 
under  the  contract,  the  buyers  were  nevertheless 
to  take  delivery  and  pay  the  price,  and  the  dis- 
pute was  to  be  referred  to  arbitration. 

Held— that  this  provision  precluded  the 
buyers  from  rejecting  logs  on  the  ground  that 
they  were  not  of  "fair  merchantable  quality, 
conversion  and  condition." 

Leary  &  Co.  r.  Briggs  &  Co.,  (1905)  6  F.  857— 
[Ct.  of  Sess. 

22.  Sale—''C.  I.  F.  to  Buijer's  Wharf"  — 
Obliqation  of  Seller— London  Clause  Pate- 
Payment  of  London  Charges.]— GooAswhKh.  had 
been  sold""C.  I.  F.  to  buyer's  wharf,  Victoria 
Docks,  London,"  were  discharged  elsewhere  in 
London,  and  certain  charges  were  paid  under 
the  "  London  clause"  in  the  bill  of  lading. 

Held— that  the  seller  must  bear  these  charges. 

Acme  Wood  Flooring  Co.,  LD.r.  Sutherland 

[Innes  Co.,  Ld.,   (1904)  9  Com.  Cas.    170— 

Bruce,  J. 

23.  Sale  of  Cattle  on  e.i.f.  Terms— Inauranceto 
he  against  '''All  Pi  sis'"— Policy  loith  Clause 
"  Warranted  Free  of  Capture,  Seizure,  and 
DetenCum'" — Cattle  not  Landed  in  conseguence  of 
Government  Prohibition— Loss.]— The  plaintiffs 
purchased  cattle  from  the  defendant  on  c.i.f. 
terms,  the  terms  as  to  insurance  in  the  contract 
being  that  it  was  to  be  '•  against  all  risks."  The 
defendant  delivered  to  the  plaintiffs  a  policy 
against  all  risks,  but  it  contc^ined  the  clause 
"  warranted  free  of  capture,  seizure,  and  deten- 
tion, and  the  consequences  thereof." 

Held— that  the  policy  containing  that  clause 
(although  as  between  an  insurance  broker  and 
underwiiters  its  insertion  was  usual  in  an  "  all 
risks  "  policy)  did  not  comply  with  the  terms  of 
the  contract  of  sale,  and  therefore  that  the 
defendant  was  liable  for  loss  occurring  to  the 
plaintiffs  by  reason  of  the  cattle  not  being 
allowed  to  "be  landed  owing  to  a  Government 
prohibition. 
G    S    Yuill  &  Co.  V.  Scott-Robson,  [1907] 

[1  K.  B.  685  ;  76  L.  J.  K.  B.  469  ;  96  L.   T. 

842;  23  T.  L.  R.  247;    12   Com.  Cas.    196— 
Channell,  J. 

J7  L.  J.  K.  B, 


Affirmed,  [1908]   1   K.  B.  270  ; 
259  ;  24  T.  L.  R.  180— C.  A. 


24.  Sjiecip'eiitionfor  Manufacture  oj  Iron  to  be 
Gireu-'iu  the  hrqinninq  of  May"— Deli  eery  of 
Sjieri/ini/ioii  he/irrcn  Mag  12th  and  loth—Ee- 
/Hidiiifio/i  ,;/■  { \nitriict  by  Buyers.]— In  construing 
a  contract^  the  Court  must  ascertain  the  inten- 
tion of  the  parties  to  be  collected  from  the 
instrument,  and  the  circumstances  legally 
admissible  in  evidence  with  reference  to  which 
it  is  to  be  construed. 

The  defendants,  who  were  manufacturers, 
agreed  to  deliver  to  the  plaintiffs  1,000  tons  of  a 
certain  dcsciiption  of  iron  on  the  following 
terms  contained  in  the  sale  note  :  "  Delivered 
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.  .  .  cost  and  freight  Japan,  direct  post  speci- 
fication to  be  given  in  the  beginning  of  May. 
Time  of  shipping,  May  aiuiJune,  from  Antwerp." 
The  plaintiffs  and  defendants  knew  that  the 
specification  had  to  be  sent  from  Japan  to 
Antwerp.  The  whole  quantity  of  iron  coidd  be 
produced  by  the  defendants  at  their  works  in 
less  than  eight  days,  and  the  opportunities  of 
shipment  from  Antwerp  to  Japan,  during  the 
months  of  May  and  June,  were  known  to  be 
frequent.  The  specification  was  delivered  in 
several  parts  between  May  12th  and  1.5th.  The 
defendants  at  once  declared  the  contract  at  an 
end. 

Held — that  the  delivery  by  the  plaintiffs  of 
the  specification  was  in  accordance  with  their 
obligation,  as  it  did  not  put  upon  the  defendants, 
from  a  business  point  of  view,  any  unreasonable 
burden  to  manufacture  the  goods,  ordered  as 
they  were,  by  May  1.5th,  and  ship  them  in  May 
and  June  ;  and  that  even  if  the  delivery  of  the 
specification  was  not  "in  the  beginning  of  May," 
the  clause  was  not  a  condition  precedent  the 
non-compliance  with  which  entitled  the  defen- 
dants to  declare  the  contract  at  an  end,  and 
unless  there  was  a  breach  of  it  so  extensive  as  to 
frustrate  the  intention  that  the  goods  should  be 
shipped  before  the  end  of  June,  the  promise  was 
one  which  could  give  rise  properly  if  transgressed 
only  to  a  right  to  compensation  in  damages. 

iSemhle,  that  delivery  of  the  specification  on 
May  15th  was  a  delivery  "in  the  beginning  of 
May,"  as  such  expression  covered  the  first  half 
of  May. 

KiDSTON    r.    MONCEAU    IRONWORKS,    (1902)    86 

[L.  T.  556  ;  18  T.  L.  R.  320  ;  7  Com.  Cas.82— 

Kennedy,  J. 

25.  Si(p]>hi  of  Stone  " /m  such  Quantities  and 
at  sucli  Times  as  mai/  be  )-cquired."]  —  The 
Admiralty,  by  circular,  invited  the  respondents 
to  tender  for  the  supply  of  stone  "  in  such 
([uantities  and  at  such  times  as  may  be  required  " 
by  the  Admiralty. 

The  Admiralty  accepted  a  tender  from  the 
respondents  for  the  supply,  for  the  new  break- 
water at  Portland,  of  "  about  2,000,000  tons,  or 
such  quantity  as  may  be  required,"  of  refuse 
stone.  After  a  small  (quantity  had  been  delivered, 
the  Admiralty  gave  notice  that  they  had  entered 
into  a  contract  with  a  contractor  for  the  com- 
pletion of  the  breakwater,  and  no  more  stone 
would  be  i-c<iuired  from  the  respondents. 

Held — that  there  was  no  contractual  obliga- 
tion to  take  2,000,000  tons,  but  only  to  take 
stone  "in  such  quantities  and  at  such  times" 
as  the  Admiralty  might  recjuire  ;  that  was,  that 
the  respondents  were  to  supply  the  stone  when 
the  Admiialty  demanded  it  ;  and  that  there  was 
at  no  time  an  undertaking  to  take  a  definite 
quantity. 

Decision  of  C  A.  {■•'i/h  num.  Stiirards  and  Co., 
Ld.  V.  The  Queen,  (1901)  17  T.  L.  U.  HI) 
reversed. 

Attouney-Ckxhhal  v.  STi:wAin)s  \  Co.,  T.d., 
[(1902)  81  T.  L.  1!.  KJl— H.  L.  (E.). 


26.  Trader's  "  Rerpdrements  "  —  Proof  — 
Character  of  Business  —  Previous  Course  of 
Pcali/iff.] — A  manufacturer  agreed  to  supply  a 
broker  and  merchant,  for  one  year,  with  "all 
your  requirements  in  "  manilla-hemp,  rope,  &c., 
at  a  fixed  price. 

Held — that  the  word  "  requirements  "  was 
ambiguous  ;  that  it  might  mean  either  all  that 
the  purchasers  might  demand,  or  all  that  they 
might  need  in  the  pro.secution  of  their  business, 
or  some  department  of  it ;  and  that  it  was  com- 
petent to  prove  the  circumstances  surrounding 
the  parties,  the  character  of  their  business,  and 
the  previous  course  of  dealing  (if  any)  between 
them,  for  the  purpose  of  determining  the  true 
eonstiuction  of  the  language  used. 
Von  Mehren  &  Co.  v.  Edinburgh  Roperie 

[AND  Sail  Cloth  Co.,  Ld.,  (1902)  i  F.232. 

IV.  DAMAGES. 

27.  Acceptance  of  Suhjeet-matter  hy  Purchaser 
■—Right  to  reject  Machinery  after  it  has  Veen 
tried  and  paid  for.] — When  the  purchaser  of 
machinery  accepts  and  uses  it,  but  subsequently 
discovers  latent  defects  in  it,  his  remedy  is  not 
by  rescission  of  the  contract  of  sale,  but  for 
indemnification  for  the  costs  which  he  may  incur 
in  having  the  same  put  into  working  condition. 
Morrison  and  Mason,  Ld.  r.  Clarkson  Bros., 

[(1898)  25  R.  127  ;  35  Sc.  L.  R.  335— Ct.  of 

Sess. 

28.  American  Grai)i  Contract — London  Corn 
Trade  Association — Suspension  of  Payment  by 
Seller — Repurchase  by  Buyer  at  a  Price  less  than 
the  Contract  Price — Claim  by  Seller  for  Differ- 
ence.']— A  contract  for  the  sale  of  oats  by  the 
plaintiff  to  the  defendants,  made  in  the  form 
known  as  the  American  Grain  Contract  of  the 
London  Corn  Trade  Association,  provided  that, 
"  in  case  either  party  shall  suspend  payment  of 
his  debts,  .  .  .  the  other  party  shall  be  entitled 
immediately  to  resell  or  repurchase  as  the  case 
may  be."  Before  delivery  of  any  portion  of 
the  goods  the  plaintiff  suspended  payment  and 
the  defendants  repurchased.  At  the  date  of  the 
repurchase  the  market  price  was  less  than  the 
contract  price. 

Held — that  the  plaintiff  was  not  entitled  to 
recover  from  the  defendant  the  difference  between 
the  contract  price  and  the  market  price  at  the 
date  of  the  repurchase. 

Simmonds  ;•.  Millar  &  Co.,  (1899)  1  Com.  Cas. 
[61 — Kennedy,  J. 

29.  ''Cost.  Freif/ht,  and  In.'Oinince"  Contract 
— Short  ((ye  in  Goods  —  Breach  of  Contract  -  - 
Insurance  hy  Vendors  for  more  than  Invoice 
Price — Purchasers'  Right  to  Proceeds  <;/'  Insur- 
ance.]— By  a"  c.f.i."  contract  the  defendants 
sold  to  the  plaintiffs  .500  loads  of  timber  for 
shii)ment  at  Quebec  for  Belfast.  The  defendants 
shipped  170  loads  instead  of  500.  The  ship  and 
cargo  were  lost  on  the  voyage.  The  defendants 
had  a  floating  policy  open  with  underwriters 
under  which  they  were  entitled  to  declare  92 
per  cent,  of  their  risks  (being  their  own  insurers 
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Damages—  Conti  mied. 

as  to  8  per  cent.),  and  a  further  20  per  cent,  for 
'•  profit."  They  declared  under  the  pohcy  the 
invoice  price  of  the  shipment  as  the  value,  and 
20  per  cent,  of  that  for  the  "profit,"  The 
plaintiffs  claimed  to  recover  damages  for  the 
defendants'  breach  of  contract  to  sell  ;  or  m  the 
alternative  for  the  proceeds  of  the  insurance. 

Held— that  the  plaintiffs  were  entitled  to 
damages  for  breach  of  contract,  as  no  shipment 
was  ever  made  within  the  meaning  of  the  con- 
tract ;  for  the  shipment  could  not  be  made 
piecemeal,  but  must  be  in  one  parcel  ;  and 
that,  if  the  defendants  had  fulfilled  their  con- 
tract, the  plaintiffs  were  not  entitled  to  the 
proceeds  of  the  insurance  as  it  was  not  effected 
under  the  terms  of  the  contract  or  at  the 
plaintiffs'  request. 
Harland  and  Wolff  r.  Burstall  &  Co., 

[(1901)  84  L.  T.  324  ;  17  T.  L.  R.  338  ;  6  Com. 
Cas.  113  ;  9  Asp.  M.  C.  184- Bigham,  J. 

30.  Custom— Fur  Trade— Goods  ordered  to  be 
Delivered  "  on  3Iemorandum  "  or  "  on  Ajjproval " 
—Liahilityfor  Loss  of  Goods  hy  Burglary— Mea- 
sure of  Liability.]— 'I'here  is  a  reasonable  custom 
in  the  fur  trade  that  a  party  ordering  goods  to  be 
delivered  "  on  memorandum,"  or,  in  other  words, 
"  on  approval,"  is  liable  to  the  party  of  whom  he 
orders  them  for  any  loss  of,  or  injury  occurring 
to,  the  same  while  in  the  hands  of  the  party  so 
ordering  them  before  he  may  have  signified  his 
approval  of  the  same. 

Semble,  the  price  stated  in  the  invoice  fixes 
the  measure  of  liability. 

Bevington  r.  Dale,  (1902)  7  Com.  Cas.  112— 
[Kennedy,  J. 

31.  Delay  in  Delivery— Measure  of  Damages- 
Notice  of  Special  Circmnstatices.j—A  steamship 
of  4,000  tons  was  lying  at  P.  with  a  piston 
broken  ;  and  her  owners,  having  had  a  new  one 
cast  at  Ct.,  agreed  with  the  defendant  company  to 
carry  the  casting  at  company's  risk,  by  passenger 
train  and  at  a  high  special  rate. 

Delivery  was  unduly  delayed  for  three  or  four 
days,  and  Jhe  owners  sued  the  company  for 
damages,  including  outlays  and  loss  of  profit 
caused  by  the  detention  of  the  shi}),  amounting 
to  £300.  It  was  proved  that  the  railway  com- 
pany received  notice  from  the  shipowners' agents 
that  the  carriage  was  urgent,  and  that  any  delay 
in  the  delivery  of  the  casting  would  cause  the 
detention  of  the  ship,  but  the  company  were  not 
informed  of  the  size  of  the  ship,  and  that  it  had 
a  crew  of  fifty-seven  men  on  board,  and  that  the 
casting  was  a  piston  and  formed  part  of  the 
machinery  of  the  vessel. 

Held — that  the  railway  company  were  not 
liable  for  the  loss  of  profit,  and  were  only  liable 
for  part  (estimated  at  £.50)  of  the  outlays  caused 
by  the  detention  of  the|ship. 
"  Den  of  Ogil  "  Co.  v.  Caledonian  Ry.,  (1903) 
[5  F.  99— Ct.  of  Sess. 

32.  Inspection  and  Aijproval — Payment  after 
Inspection  immediately  on  Arrival — Failure  to 


Duped — Goods  not  in  accordance  ivith  Contract 
— Eight  to  Damages.]— Goods  were  sold  "Pay- 
ment net  cash  after  inspection  of  goods  immedi- 
ately on  arrival  of  steamer." 

Held — that  buyer  was  entitled  to  damages, 
the  goods  not  being  in  accordance  with  contract, 
although  he  had  failed  to  inspect,  or  had  inspected 
so  carelessly  as  to  overlook  the  defect. 

Khan   v.   Duche,   (1905)    10   Com..  Cas.   87— 
Bigham,  J. 

33.  Mea.virc  of  Damages — Aiticle  Sold  for 
Specified  Purpose— Breach  of  Ow<;y?c^.]— Defen- 
dant" sold  plaintiff  mortar  for  some  building 
operations,  and  subsequently  the  building  was 
condemned  by  the  London  County  Council  on 
the  ground  that  the  mortar  was  bad. 

Held — that  the  plaintiff  was  entitled  to 
recover  from  the  defendant  the  cost  of  pulling 
down  and  rebuilding. 

Smith  v.  Johnson,  (1899)  1.5  T.  L.  R.  179— 
[Bruce,  J. 

34.  Measure  of  Damages — Sale  of  Orchid- 
Breach  of  Warranty.] — The  plaintiff  purchased 
an  orchid  from  the  defendant  at  an  auction  for 
twenty  guineas  with  the  warranty  that  it  was 
"  Cattleya  Acklandiae  alba,  only  known  plant." 
After  two  years  it  flowered,  and  produced  not  a 
white  but  a  purple  flower.  The  value  of  such  a 
plant  is  7.V.  (ul. 

In  an  action  for  breach  of  warranty  the  county 
court  judge  found  as  a  fact  that,  if  the  orchid 
had  been  an  actual  alba,  it  was  at  the  time  of 
sale  worth  £50  ;  but  that  until  it  showed  its  real 
nature  there  was  no  probability  that  an  orchid 
grower  would  give  more  than  twenty  guineas 
for  it. 

Held,  upon  this  finding,  that  judgment  must 
be  entered  for  the  plaintiff  for  £50. 
AsHWORTH  r.  Wells,  (1898)  78  L.  T.  136  ;  14 
[T.  L.  R.  227— C.  A. 

35.  Measure  of  Damages— Sale  of  Sugar  for 
Brewing  containing  Poisonous  Matter — Cost  of 
Notices  to  Customers  of  Change  of  Breiving 
Materials — Cost  of  Beer  Destroyed  —  Loss  of 
Profits.']  —An  action  was  brought  by  the  plaintifl's, 
who  were  brewers,  against  the  defendants  in 
respect  of  the  supply  by  the  defendants  to  the 
plaintiffs  of  sugar  for  use  in  the  manufacture  of 
beer,  which  was  found  to  contain  poisonous 
matter,  in  consequence  of  which  large  quantities 
of  beer,  which  had  been  previously  brewed  by 
the  plaintiffs,  and  in  which  the  sugar  supplied 
by  the  defendants  had  been  used,  had  to  be 
destroyed.  The  question  arose  whether  the 
plaintiffs  were  entitled  to  recover  as  part  of 
their  damages  two  items— (1)£50,  cost  of  printing 
and  advertising  notices  as  to  the  change  of 
brewing  materials  ;  (2)  a  sum  of  £300,  being  the 
amount  of  profits  which  the  plaintiffs  would 
have  realised  by  the  sale  of  the  beer  which  they 
had  in  stock  and  which  had  to  be  thrown  away. 
The  .£300  was  the  difference  between  the  cost 
price  of  the  beer  and  its  value  to  the  plaintifl's. 

Held— that  to   advertise   so   as  to  minimise 
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T)a.m&geB— Continued. 

any  possible  loss  of  business  was  a  reasonable 
step,  the  cost  of  whicli,  having  been  l/and  fde 
incurred  by  the  plaintiffs  with  that  object,  they 
were  entitled  to  recover  fi'om  the  defendants  ; 
and  that  the  plaintiffs  were  entitled  to  recover 
the  £300  as  representing  the  measure  of  damages 
caused  to  the  plaintiffs  by  the  breach  of  contract  j 
of  the  defendants,  as  the  measure  of  damages  to  j 
the  plaintiffs  was  the  value  to  them  of  the  beer 
as  they  possessed  it  on  the  day  when  it  had  to 
be  destroyed,  and  in  the  absence  of  special 
circumstances,  of  which  there  was  no  evidence  | 
in  this  case,  the  ordinary  measure  of  that  damage 
was  the  market  price  at  which  it  could  be 
replaced,  or,  in  other  words,  the  market  value  of 
the  beer  in  their  cellars. 

HOLDEX  r.  BOSTOCK  &  Co.,  I.D.,  (1902)  50  W.  E. 
[323;  18  T.  L.  R.  317— C.  A. 

36.  Meamre  of  Damages  —Implied  Condit'ion — 
B reach— Treated  as  Breach  of  Wa r rant y— Sub- 
contracts —  Loss  naturallii  resulting  —  Sale  of 
(hnnU  Act,  1893  (56  &  57  Vict.  c.  71),  ss.  11,13, 
H  (2),  53  (2).] — The  defendants  agreed  to  sell 
to  the  plaintiffs  sulphuric  acid  commercially  free 
from  arsenic.  The  plaintiffs  did  not  impliedly 
or  expressly  intimate  the  purpose  for  which  it 
was  required,  but  they  in  fact  used  it  for  a  well 
recognised  and  ordinary  purpose,  viz.,  to  manu- 
facture invert  and  glucose  for  sale  to  brewers. 
The  plaintiffs  did  not  discover,  as  they  might 
have  done  by  the  exercise  of  ordinary  care,  that 
the  acid  contained  arsenic.  The  result  was  that 
the  beer  brewed  from  it  was  poisonous. 

Held— that  the  plaintiffs  could  only  treat  the 
breach  of  condition  as  a  breach  of  warranty  ; 
that  they  could  recover  (1)  the  price  paid  for  the 
acid,  and  (2)  the  value  of  the  goods  spoilt  by 
being  mixed  with  it,  but  not  (3)  damages  for 
injury  done  to  their  business  reputation  as  makers 
of  glucose,  nor  (4)  the  amount  of  damages  for 
which  they  had  become  liable  to  the  brewers. 
The  first  two  items  were,  but  the  other  two  were 
not,  losses  directly  and  naturally  resulting  in 
the  ordinary  course  of  events  from  the  defendants' 
breach  of  warianty. 

BosTocK  &  Co.,  Ld.  r.  Nicholson  &  Sons,  Ld.i 

[1904]    1  K.  B.  725  ;  73  L.  J.  K.  B.  .524  ;  20 

T.  L.  K.  312  ;  9  Com.  Cas.  200  ;  53  W.  R.  155  ; 

91  L.  T.  629- Bruce,  J. 

37.  (Jiiidlt;/  if  (londs—Sowe  up  to  Standard, 
iiflicrx  uiit — Wlierc  JCrauiindtion  of  (roods  to  he 
Made— Expenses  of  Transit— Loss  of  Projit—Sale 
of  O'oodx  Act,  1893  (5(!  .^  57  Wci.c.  71),  .v.  3.-).]  — 
The  plaintiffs,  a  firm  of  colour  printers  in 
Germany,  contracted  to  supply  tiie  defendants 
in  England  with  a  number  of  books,  some  of 
which  were  for  sale  in  England  and  some  for 
sale  in  America.  The  plaintiff's  supplied  the 
defendants  with  a  parcel  of  40,000  books  which 
they  knew  vvere  intended  for  America.  The 
defendants,  without  inspecting  the  books,  sent 
them  to  America,  where  they  were  inspected  and 
rejected  as  not  being  of  the  ([ualily  agreed,  and 
were  sent  back  to  England.  The  defendants 
gave  notice  to  the  plaintiffs  that  they  intended 


to  reject  them  all,  except  such  as  were  saleable, 
and  they  sold  13,000  of  them  and  rejected  the 
rest. 

Held— that  as  the  plaintiffs  knew  that  the 
books  were  intended  for  Ameiica,  that  was  the 
proper  place  for  inspection,  and  that  the  defen- 
dants were  therefore  entitled  to  reject  them, 
and  that  the  defendants  could  recover  the  cost 
of  sending  them  to  America  and  back  to 
England. 

Held,  also,  that,  as  each  of  the  books  had  to 

be  up  to  standard,  the  defendants  could  accept 

some  and  reject  the  others. 

MoLLiNG  &  Co.  r.  Dean  and  Son,  Ld.,  (1902) 

[18  T.  L.  R.  217— Div.  Ct. 

38.  Repudiation  —  ImpossihiJitg  of  Perforin- 
ance — Non-acceptance  liij  other  Party — Measure 
of  Damages— Dut If  to  JJitii/ate  Damages.]— The 
plaintiffs'sold  to  the  defendants  1,500  to  1,700  tons 
of  Tredegar  large  steam  coal  at  16.s\  a  ton  for 
delivery  f.o.b.  Cardiff,  Penarth,  Barry,  or 
Newport,  during  February,  1901,  for  exportation 
to  Sicily.  Before  the  month  of  February  had 
expired'  the  defendants  found  that,  by  reason 
of  circumstances  over  which  they  had  no  control, 
there  was  a  practical  difficulty,  if  not  an  impossi- 
bility, of  shipping  the  coal  to  Sicily.  They  tried 
to  free  themselves  from  the  contract.  At  that 
time  there  was  a  rising  market  for  coal.  The 
plaintiffs  refused  to  make  terms.  They  told  the 
defendants  that  they  insisted  upon  the  per- 
formance of  the  contract.  Some  days  before 
the  end  of  February  the  defendants  repudiated 
the  contract,  and  notified  the  repudiation  to  the 
plaintiffs.  The  plaintiffs  did  not  accent  this 
repudiation. 

Held — that  the  repudiation  was  a  nullity 
unless  it  was  accepted  by  the  plaintiffs  ;  that 
there  was  no  breach  of  contract  until  the 
expiration  of  the  time  for  the  delivery  of  the 
goods,  and  the  plaintiffs  retained  the  right  to 
claim  that  the  defendants  should  take  delivery 
of  the  coal  at  the  time  fixed  in  the  contract ; 
and  damages  were  to  be  calculated  as  at  that  time 
and  not  at  the  date  of  repudiation. 
Tkedegar  Iron  and  Coal  Co.,  Ld.  r.  Haw- 

[THORN  Bros.  A:  Co.,  (1902)  18  T.  L.  R.  716 

39.  Sale  of  Prorisious  hg  Wholesale  Dealer- 
Breach  of  Warrant g  —  Prorisions  unfit  for 
Human  Food — Bctailer  fned  for  hariug  them  on 
his  Premises— Liahilitg  of  Dculer  to  Indemnifg 
him — Fine — Costs —  Ex/ienxcs —  Value  of  doods.] 
— ]f  a  retailer  buys  provisions  with  an  implied 
or  express  warranty,  and  such  provisions  are 
seized  and  destroyed,  and  he  himself  is  fined, 
because,  unknown  to  him,  they  are  unfit  for  food, 
he  may  recover  from  his  vendor,  in  addition  to 
their  value,  the  costs  of  his  defence  and  costs 
ordered  to  be  paid  by  him  ;  and, 

Semhle,  also  the  amount  of  tiie  fine,  if  he  can 

show  that  it  was  not  imposed,  or  increased,  in 

consequence  of  any  default  on  his  part. 

Craue  r.  Fry  and  Another,  (1903)  (".7  .1.  1*. 

[240  ;  1  L.  U.  R.  253— Kcnncily,  J. 
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V.  FORMATION  OF  CONTRACT. 

40.  Parfi(''<  not  ad  [dcxa—Sale  of  Ilermaphvo- 
dite  Animal.]— The  plaintiff  bought  at  a  fair  a 
bullock,  a  heifer,  and  a  third  animal  from  the 
defendant.  The  third  animal  was  in  fact  a 
hermaphrodite,  as  the  defendant  was  aware.  No 
warranty  was  given,  but  the  plaintiff  bought 
under  the  impression  that  he  was  buying  two 
bullocks  and  a  heifer,  or  two  heifers  and  a 
bullock  ;  and  the  defendant  knew  well  that  the 
plaintiff  would  not  have  bought  had  he  noticed 
the  malformation.  The  defect  would  have  been 
revealed  by  careful  examination. 

Held — that  the  parties  were  never  ad  idem, 
and  that  (apart  from  any  question  of  fraud,  as 
to  which  the  Court  differed)  the  plaintiff  could 
recover  the  price  of  the  animal,  which  had  since 
died  in  consequence  of  its  malformation. 

Smithy.  Hufihes  ((1871)  L.  R.  6  Q.  B.  597  ;  40 
L.  J.  Q.  B.  221  ;  It)  W.  R.  10.^9  ;  4  L.  T.  212) 
followed. 

Gill     r.    McDowell.     [1903]    Ir.    R.    4^3— 
[K.  B.  Div. 


'kl.  Sale  hy  Tender — "■  Hifjhest  net 
Tender  "—Tender  hy  reference  to  another  Tender.] 
— The  liquidator  of  the  defendant  company  asked 
for  sealed  tenders  for  the  purchase  of  certain 
property  of  the  company,  and  wrote  to  the  two 
parties  who  were  desirous  of  purchasing,  saying 
that  he  would  accept  "  the  highest  net  money 
tender  ' '  he  received.  One  of  the  proposing  pur- 
chasers tendered  £31,000  for  the  property,  and 
the  plaintiff  company  tendered  "  such  a  sum  as 
will  exceed  by  £200  the  amount  to-day  offered 
by  the  other  proposing  purchaser." 

Held — that  the  plaintiff's  tender  did  not 
answer  the  description  of  "  the  highest  money 
tender." 

Decision  of  North,  J.  (78  L.  T.  8  ;  14  T.  L.  R. 
176)  affirmed. 
South  Hettok  Coal  Co.,  Ld.  r.  Haswell, 

[SHOTTON  and   EASI.NGTON  COAL  AND  COKE 

Co.,  Ld.,  [1898]  1  Ch.  465  ;  67  L.  J.  Ch.  238  ; 

78  L.  T.  366  ;  14  T.  L.  R.  277 ;  46  W.  R.  355 

-C.  A. 

VI.  MISCELLANEOUS. 

42.  Delivery  Order— Key otiahle  Imtrument — 
Endor.s-ee  suiny  Vendor  for  Short  Delivery — 
Pledye— Factors  Act,  1889  (52  &  53  Vict.  c.  45), 
ss.  1,  2,  3,  9.] — A  delivery  order  signed  by  the 
vendor  of  goods  on  board  a  ship  and  addressed  to 
the  master  porter  of  the  ship  is  not  a  negotiable 
instrument  so  as  to  give  an  endorsee  the  right  to 
sue  the  vendor  upon  it  for  short  delivery,  the 
delivery  order,  upon  the  evidence,  not  being  a 
representation  by  him  to  an  endorsee  that  the 
goods  are  in  the  master  porter's  hands  to  his 
order. 
GiLBERTSON  &  CO.  r.  ANDERSON  AND  COLTMAN, 

[Ld.,  AND  Others,  (1902)  18  T.  L.  R.  224— 
Wills,  J. 

43.  Goods  to  he  Manufactured — Cliattel  to  he 
made  hy  certain  Date  and  delivered  f.o.h. — Readi- 


ness  and  rcilUnyness  of  Parties  to  deliver  and 
accept.] — In  a  contract  for  the  manufacture  of  a 
chattel,  the  one  party  must  be  ready  and  willing 
to  deliver  and  the  other  ready  and  willing  to 
accept  delivery. 

A  steam  launch  was  to  be  built  by  the  plain- 
tiffs and  delivered  f .o.b.  at  the  port  of  London 
withia  four  months  from  a  certain  date.  The 
vessel  on  board  which  the  launch  was  to  be 
delivered  at  the  port  of  London  was  to  be  found 
by  the  defendants.  The  plaintiffs  were  not 
ready  in  time,  but  the  defendants  did  not  give 
notice  that  they  had  a  vessel  ready  to  receive  the 
launch  on  board. 

Held  (affirming  judgment  of  Bucknill,  J.) — 
that  neither  party  could  bring  an  action  against 
the  other  for  breach  of  contract,  because  neither 
party  was  ready  and  willing  to  do  his  part  of  the 
concurrent  acts. 

Forrestt  &  Son,  Ld.  r.  Aramayo,  (1901)  88 
[L.  T.  335  ;  9  Asp.  M.  C.  134— C.  A. 

44.  Uoldiny  out — Manager  of  Busijiess — Held 
out  as  having  Authority  to  Contract — Scope  of 
Authority — "■All  our  Bequiremejifs.''] — H.,  being 
about  to  erect  a  factory  for  the  purpose  of  carry- 
ing on  the  business  of  manufacturing  explosives 
under  the  name  of  the  defendant  company, 
appointed  a  manager  to  have  sole  charge  of  the 
business.  The  manager's  office  was  used  as  the 
office  of  the  company.  The  manager,  without 
express  authority  from  H.,  entered  into  a  con- 
tract for  the  purchase  by  the  company  from  the 
plaintiffs  of  "  all  our  requirements"  of  nitric  and 
sulphuric  acids,  estimated  at  500  and  750  tons 
respectively,  during  twelve  months  from  the  date 
of  the  contract.  Subsequently  the  manager  gave 
notice  to  the  plaintiffs  to  deliver  fifteen  tons 
under  the  contract.  The  company  never  started 
business,  and  the  undertaking  was  abandoned  by 
H.  within  the  twelve  months.  The  acceptance 
of  the  fifteen  tons  was  refused.  In  an  action  by 
the  plaintiffs  against  the  company  for  breach  of 
contract  to  purchase  500  tons  of  nitric  acid  and 
75  tons  of  sulphuric  acid  : — 

Held — that  the  manager  had  been  held  out 
by  H.  as  having  authority  to  enter  into  and 
complete  the  contract,  antl  that  the  contract  was 
binding  on  H.,but  that  by  the  contract  the  com- 
pany had  only  agreed  to  buy  such  acid  as  might 
be  required,  and  that,  none  having  been  in  fact 
required,  there  had  been  no  breach,  except  as 
to  the  fifteen  tons  for  which  H.  was  liable  to 
pay. 

Berk    v.    International    Explosives    Co., 
[(1902)  7  Com.  Cas.  20— Walton,  J. 

45.  Mistake — Contract  of  Sale — "  Cost,  Freiyht, 
Insurance  " — Delivery  of  Goods — Duty  of  Vendor 
— Dill  of  Lading  for  ioro7ig  Port  of  Destination.'] 
— Under  a"c.f.i."  contract  of  sale  there  is  an 
absolute  duty  on  the  vendor  to  procure  the  ship- 
ment of  the  goods  under  such  a  bill  of  lading  as 
will,  subject  to  the  exceptions  contained  therein, 
ensure  their  delivery  at  the  port  of  destination 
mentioned  in  the  contract. 

A  "  c.f.i."  contract  provided  for  Ihe  sale  of  goods 
by  the  defendants  to  the  plaintiffs,  shipment  to 
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l.e  fiom  C'alcutta  to  Tripoli.  There  are  two 
ports  called  Tripoli,  one  in  Africa  and  the  other 
in  Syria.  The  contract  was  intended  to  refer  to 
the  former.  The  defendants  made  arrangements 
with  a  shipping  company  for  the  carriage  of  the 
goods  to  Tripoli  in  Africa,  but  the  goods  were 
shipped  under  a  Lill  of  ladmg  drawn  in  such  a 
form  that  it  was  on  its  face  a  bill  of  lading  for 
Tripoli  in  Syria,  and  the  goods  were  delivered  at 
that  jiort.  The  defendants  were  not  guilty  of 
negligence,  and,  without  knowing  that  it  was 
not  a  bill  of  lading  for  Tripoli  in  Africa,  indorsed 
it  to  the  plaintiffs. 

Held— that  the  plaintiffs  had  a  right  of  action 
against  the  defendants  under  the  contract  of  sale 
for  non-delivery  of  the  goods. 

Judgment  of  Mathew,  J.,  affirmed. 
Lecky  &  Co.,  Ld.  r.  Oqilvy,  Gillanders  & 
[Co.,  (1898)  3  Com.  Cas.— C.  A. 

46.  Ofcr  hij  Adrcrtixement  hy  Dealer  to  xell 
(Itiods  of  M/iiiu/iirfurrr  at  lexs  than  Trade  Price, 
xiirlt  (r'onds  not  living  at  the  time  in  iJealer's 
Poxxession — Dainaf/e  alleged  to  he  i-az/xcd  thrrchg 
to  Maniifaeturer — Injunction — Sale  of  (.'iukIs  Act, 
1  Stt:3  (.-.(]  &  .57  Vict.  e.  71 ),  x.  .5.]— A  dealer  offf  red  by 
advertisement  to  sell  gocls  of  a  manufacturer  at 
less  than  trade  price,  such  goods  not  being  at  the 
time  in  the  dealer's  possession. 

In  an  action  by  the  maiuifacturer  claiming  an 
injunction  to  restrain  such  advertisements,  and 
damages  : — 

Held  (1)  that,  having  regard  to  AllenY.  Flood 
((IS'.iS)  A.  C.  1),  the  motive  in  such  cases  could  not 
ise  inquired  into  ;  (2)  that,  having  regard  to 
sect.  5  of  the  Sale  of  Goods  Act,  1893,  the  mere 
fact  of  the  goods  not  being  in  stock  was  no 
gi-nund  of  complaint ;  and  that  in  the  absence  of 
fiaud  the  defendant  was  entitled  to  offer  the 
goods  at  any  price  he  thought  fit ;  (3)  that  the 
advertisement  was  not  fraudulent  nor  the  damage 
com[)lained  of  the  result  of  the  misrepresentation 
contained  therein. 

That,  therefore,  the  action  failed  and  mitst  be 
dismissed. 
Ajello  '•.  "WoRSLEY,  [1898]  1  Ch.  274  ;  67  L.J. 

[Ch.  172  ;   77  L.  T.  783  ;  14  T.  L.  R.  168  ;  46 
AV.  R.  245— Stirling,  J. 

47.  Rescisxiiin  of  Contract  — ■  Declaration  of 
Jnxiilrency  hg  one  Partg  tn  the  Contract — Right 
of  other  Party  to  Pexcind.] — A  mere  declaration 
of  insolvency  by  one  party  to  a  contract  does  not 
entitle  the  other  party  to  put  an  end  to  the  con- 
tract. It  is  otherwise  if  the  declaration  is  made 
in  such  circumstances  as  to  siu)w  that  the  insol- 
vent either  cannot,  or  does  not  intend  to,  carry 
out  the  contract.  In  the  latter  case  it  is  open 
to  the  solvent  contractor  to  rescind  the  contract. 
Mess   v.    Duffits,    (rJUl)    6    Com.    Cas.    I.".")— 

[liighani.  J. 

48.  Sale  on  Credit — Agreement  to  give  liillx — 
Failure  to  do  xo — llightx  of  I'artiex.] — Wlierc 
upon  a  sale  of  goiKls  the  vendor  agrees  to  give 
credit  and  the  purchaser  agrees  to  give  accept 


ances  for  the  price,  the  failure  of  the  latter  to 
give  such  acceptances  does  not  entitle  the  former 
to  treat  the  period  of  credit  as  at  an  end  and  to 
sue  at  once  for  the  price.  If,  however,  he  can 
prove  any  damage,  he  may  sue  the  purchaser  for 
breach  of  his  agreement. 

Anderxon  v.  Carlixle  Tlorxe  Clothing  Co.,  Ld. 
((1870)  21  L.  T.  760)  followed. 
Kabe  v.  Otto,  (1904)  89  L.  T.  .562  ;  20  T.  L.  R. 
27 — Kennedy,  J. 

49.  Tender— "  Ahotif'  i,QOQ  Canes  of  Cm-rants 
— Rules  of  London  Dried  Fruit  As.iociation — 
Fne  per  Cent.  more\  or  less — Sale  oj  Goods  Act 
1893  (.56  &  .57  Vict.  c.  71),  s.  30.]— The  plaintiffs 
sold  to  the  defendants,  upon  the  terms  of  the 
conditions  and  rules  of  the  London  Dried  Fruit 
Association,  "  about  4,000  "  cases  of  cuiTants,  to 
be  shipped  j)er  steamer  to  London.  By  one  of 
the  rules  of  the  association,  "about"  in  reference 
to  quantity  of  packages  meant  not  more  than 
five  per  cent,  more  or  less.  The  question  arose 
whether  a  tender  of  4,202  cases  was  a  good 
tender. 

Held — that  the  purchasers  had  waived  any 
objection  they  might  have  taken  to  the  tender. 

Decision  of  Kennedy,  J.  ((1901)  17  T.  L.  U. 
437)  reversed. 

Frangopulo  &  Co.  f.  LOMAS  &  Co.,  (1902)  18 
[T.  L.  K.  461— C.  A. 

VII.  NOTE  OE  MEMORANDUM. 

50.  Sale  of  Goods  Act,  1893  (56  &  57  Vict. 
c.  71),  s.  4 — ApplicaiiHty  to  Arbitration.] — On 
September  21st  H.  &  Co.  offered  verbally  to  C.  & 
Co.  3,000  bales  of  jute,  and  on  the  same  day  C.  & 
Co.  accepted  the  offer  verbally  and  agreed  to 
buy. 

On  September  22nd  two  documents  purporting 
to  be  contracts,  one  for  1,000  bales  and  the  other 
for  2,000  bales,  were  sent  by  H.  &  Co.  to  C.  &  Co. 
They  bore  the  words  "  Bought  per  account  of 
C.  &  Co.  of  Messrs.  S.  Bros.,"  and  they  were 
signed  "  H.  &  Co.  per  C.  P."  C.  &  Co.  objected 
to  these  contracts  by  reason  of  the  words  import- 
ing that  S.  Bros,  were  the  sellers,  and  they 
returned  them  mutilated.  C.  &  Co.  then  sent  to 
H.  &  Co.  other  contracts,  omitting  all  reference 
to  S.  Bros.,  which  were  returned  with  the 
words  "  Sellers,  Messrs.  S.  Bros."  on  the  attached 
receipts.     C.  &  Co.  refused  to  accept  these. 

Held— tliat  there  was  no  sufficient  memoran- 
dum to  satisfy  sect.  4  of  the  Sale  of  Goods  Act, 
1893. 

Held,  further,  that  the  statutes  applied  to  an 
arbitration. 

Decision  of  Bray,  J.  (95  L.  T.  121)  affirmed. 
Cox,  M'PiUEx  &  Co.  r.  Hoare,  Manx  &  Co., 
[(1907)96L.  T.  719— C.  A. 

51.  Xole-hook  and  Leather  Corer  —  Seller's 
.\ame  only  on  Corer—Sile  of  Goods  Act,  1893 
(56  &  57  Vict.  c.  71),  .s-.  4.]— A  buyer  of  hops 
gave  the  sellers  a  paper  memorandum  signed  bj' 
him  in  a  pajicr  memorandum  or  note-book  in 
which  ortlers  were  generally  put.     This  book  was 
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slipped  into   a  leather  cover,   upon  which  the 

name  of  the  sellers  was  stamped. 

Held — that  there  was  a  sufficient  memoran- 
dum to  satisfy  the  Sale  of  Goods  Act,  1893,  s.  4. 
Jones  Bros.    r.   .Toyxer,  (1900)  82  L.  T.  768 
[— Div.  Ct. 

\  ill    ?«J»T  PAYMENT. 

52.  Retainer  of  S..'"  nreiioHnhi  Overpaid — 
Statute  of  Frauds  (29  Car.  2,  c.  S),  s.  17— Sale 
of  Goods  Art,  1898  (56  and  .57  Vict.  c.  71),  ,*.  4, 
xub-s.  1.] — Where  one  of  the  terms  of  an  oral  con- 
tract for  the  sale  of  goods  of  a  greater  value  than 
£10  was  that  the  seller  should  retain  in  part 
payment  a  sum  which  the  buyer  had  by  some 
mistake  previously  overpaid  him  : — 

Held — that  there  bad  been  no  part  payment 
sufficient  to  satisfy  sect.  4,  sub-sect.  1,  of  the  Sale 
of  Goods  Act,  1893. 

Walker  v.  JS'ussey  ((1847)  16  M.  &  W.  302  ;  16 
L.  J.  Ex.  120  ;  11  Jur.  23)  followed. 
Norton  v.  Davison,  [1899]  1  Q.  B.  401  ;  68  L.  J. 

[Q.  B.  265  ;  47  W.  R.  275  ;  80  L.  T.  139  ;  15 
T.  L.  R.  160— C.  A. 

53.  Chcqne  sent  hij  Post  and  Betio-ned — Sale 
of  Goods  Act,  1893  (.56  &  57  Vict.  e.  71),  s.  4, 
si(lj-s.  1.] — The  plaintiff  verbally  agreed  by 
telephonje  with  the  defendants  to  buy  from  them 
certain  goods  above  the  value  of  £10,  and  to 
send  them  a  cheque  for  £10  in  part  payment. 
The  plaintiff  sent  a  cheque  for  £10  by  post,  and 
later  on,  in  answer  to  a  telephonic  message  from 
the  defendants,  he  sent  a  second  cheque  for  the 
balance  by  post.  These  two  cheques  were 
received  by  the  same  post,  and  the  defendants 
at  once  returned  them,  alleging  that  there  was 
no  concluded  contract.  The  plaintiff  sued  to 
recover  damages  for  non-delivery  of  the  goods. 

Held  that,  as  the  cheques  were  not  accepted 
by  the  defendants,  there  was  no  payment  within 
the  meaning  of  sect.  4,  sub-sect.  I,  of  the  Sale  of 
Goods  Act,  1893,  and  the  post  office  was  not  ihe 
defendants'  agent  to  accept  payment  on  their 
behalf  so  as  to  take  the  case  out  of  the  Act. 
Davis  c.  Phillips,  Mills  &  Co..  (1907)  24 
[T.  L.  R.  4— Channel],  J. 

IX.  PASSING  OF  PROPERTY  IN  GOODS. 

54.  Approj)riatloii~rontract  to  huild  Ship— 
Jianhruptcy  if  S/iijihuildcrs — Materials  desif/ned 
for  Ship,  hut  not  yd  Incorjxirated — Property  of 
Trustee — Mercantile  Lair  Amendment  {Scotland) 
Act,  1856  (19  &  20  Vict.  c.  60),  s.  l-Sale  of 
Goods  Act,  1893  (56  &  57  Vict.  c.  71),  ss.  16,  17, 
18.] — A  firm  of  shipbuilders  became  bankrupt 
whilst  building  under  contract  a  ship  to  be 
classed  100  Al  at  Lloyds'.  At  the  date  of  the 
bankruptcy  there  were'  lying  at  railway  stations 
a  quantity  of  plates  consigned  to  their  order, 
already  passed  by  Lloyds'  surveyor  and  marked 
by  the  makers  as  intended  for  particular  positions 
in  this  vfssel. 

Thereupon  the  owners,  for  whom  the  vessel  was 


being  built,  claimed  these  plates  as  against  the 
trustee  in  bankruptcy,  and  they  relied  on  a 
clause  in  the  contract  to  the  effect  that  "  The 
vessel  as  she  is  constructed  .  .  .  and  all 
materials  from  time  to  time  intended  for 
her  .  ,  .  shall  immediately,  as  the  same  pro- 
ceeds, become  the  property  of  the  purchasers 
.  .  .  but  the  builders  shall  at  all  times  have  a 
lien  thereon  for  their  unpaid  purchase  money." 

Held — that  the  contract  was  for  the  purchase 
of  a  complete  ship,  and  that  the  owners  had  no 
claim  to  the  plates. 

Seath  S,-  Co.  v..J/(W/-e  (  (1886)  App.  Cas.  .350; 
55  L.  J.  P.  C.  54  ;  .54  L.  T.  690  ;  5  Asp.  M.  C.  .586) 
followed. 

Decision  of  Ct.  of  Sess.  ((1901)  4  F.  34.5) 
reversed. 

Reid  r.  Macbeth  and  Gray,  [1904]  A.  C.  223  ; 

[73  L.  J.  P.  C.  57  ;  90  L.  T.  422  ;  20  T.  L.  R. 

316— H.  L.  (E.). 

55.  A.^ccrtained  Article — Delirerahle  State — 
Breach  of  Contract— Sale  of  Goods  Act,  1893 
(56  &  57  Vict.  c.  71),  ss.  17,  18  (1),  49,  62(4).]— 
An  engineer  sold  to  a  customer  a  steam  crane 
which,  at  the  customer's  request,  he  agreed  to 
keep  in  his  yard  until  it  should  be  required  for 
erection  upon  a  vessel.  It  was  a  stipulation  of 
the  contract  that  the  seller  should  make  slight 

j  alterations  upon  the  crane.  It  was  proved  that 
these  alterations  fell  to  be  done  in  course  of 
erection.  The  purchaser  having,  after  six 
months,  refused  to  take  delivery  : — • 

Held — that  the  property  had  not  passed,  and 

that  the  seller's  reniedy  was  a  claim  for  damages. 

Brown  Bros.  r.  Carron  Co.,  (1898)  6  S.  L.  T. 

[297— Ct.  of  Sess.  (0.  H.). 

56.  C.f.i.  Contract— One-half  of  Price  to  lie 
Paid  on  Shipment — Unpaid  Moiety  to  be  Paid  on 
Delivery  of  the  Goods.] — An  action  was  brought 
to  recover  the  price  of  two  cargoes  shipped  at 
Buenos  Ayres  for  Beira,  in  South  Africa,  one  on 
board  the  steamship  "  Jeanara,"  and  the  other 
on  the  steamship  "  Hindoustan "  ;  or,  in  the 
alternative,  damages  for  the  non-acceptance  of 
those  cargoes.  The  contract  in  each  case  was  a 
c.f.i.  contract — that  was  to  say,  the  price  which 
the  defendants  contracted  to  pay  was  to  include 
cost,  freight,  and  insurance.  In  each  case  one- 
half  of  the  price  was,  by  the  terms  of  the  contract, 
to  be  paid,  and  was  paid,  by  the  defendants  to 
the  plaintiffs  at  Buenos  Ayres  through  the 
London  and  River  Plate  Bank  upon  completion 
of  shipment  and  against  bills  of  lading  made  out 
to  the  order  of  the  defendants,  which,  with  the 
policy  of  insurance  relating  to  the  shipment, 
were  by  the  terms  of  the  contract  to  be,  and 
which  in  fact  were,  handed  over  by  the  plaintiffs 
to  the  bank,  and  by  the  bank  to  the  defendants 
in  London.  In  each  case,  as  regards  the  unpaid 
moiety  of  the  price,  the  contract  was  interpreted 
to  be  that  it  should  be  paid  in  Cape  Town  upon 
delivery  of  the  shipments  at  Beira. 

Held — that  in  these  circumstances  the  proper 
legal  inference  from  the  facts  was  that  the  pro- 
perty in  each  of  the  shipments  was  intended  to 
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[.ass,  aiul  ilid  i)ass,  to  the  defeiulauts  upon  tlie 
completion  of  the  shipment ;  that  the  payment 
of  the  unpaid  balance  of  the  price  was  dependent 
upon  delivery  at  Beira,  i.e.,  upon  the  readiness 
and  the  ability  of  the  plaintiffs  to  do  their  part 
iu  delivery  from  shipboard  at  Beiia. 
DupoNT  AND  Others  r.  British  South  Africa 
[Co.,  (1902)  18  T.  L.  R.  24— Kennedy,  J. 

57.  Consignment  of  Gooih  to  Correspondents — 
Directions  us  to  Disposal  of  (roods — Course  of 
JJi/sin/'ss — ArceptdHce  of  Bills  of  E,vchange 
drawn  At/nin-tt  Shipments — Letter  of  Ad  rice — 
Taltinij  Adrantage  of  Bills  of  Lading — Appro- 
priation—  Claim  of  Lien.] — W.  P.,  R.  &  Co. 
were  a  mercantile  firm  carrying  on  business  in 
Buenos  Ayres.  The  defendants  were  correspon- 
dents of  theirs  in  London.  The  plaintiffs  were 
persons  in  London  who  had  dealings  with  W.  P., 
R.  &  Co.  The  defendants  received  instructions 
by  telegraph  from  W.  P.,  R.  &  Co.  to  sell  500 
tons  of  linseed  at  a  specified  price.  The  defen- 
dants shortly  afterwards  entered  into  a  contract 
for  the  sale  of  that  amount  of  linseed  to  arrive 
accortlingly.  Two  days  afterwards  a  further 
telegram  was  received  by  the  defendants  with 
reference  to  300  tons  of  linseed.  The  defendants 
sold  that  in  the  same  way.  In  both  cases  the 
contracts  entered  into  by  the  defendants  were — 
as  was  their  course  of  business — entered  into 
with  purchasers  in  their  own  names.  W.  P.,  R. 
tV:  Co.  began  to  fulfil  the  contracts,  and  they 
wrote  to  the  defendants  that  they  had  drawn 
upon  them  for  i; 9,000  against  shipments,  and 
afterwards  that  they  had  drawn  uponthem  against 
the  linseed  contracts,  and  handed  the  defendants 
bills  of  lading  and  invoices  for  the  linseed  con- 
tracts. \V.  P..  the  head  of  the  firm  of  W.  P.,  R. 
A:  Co.,  died  suddenly,  and  the  defendants  became 
aware  that  there  was  some  question  as  to  the 
financial  position  of  W.  P.,  R.  &  Co.,  who  were 
largely  indebted  to  the  defendants.  The  bills  of 
lading  were  indorsed  in  favour  of  the  defendants, 
and  the  defendants  took  possession  of  those  bills 
of  lading  and  applied  them  in  satisfying,  so  far 
as  they  would  go,  the  contracts  of  sale  which 
they  had  entered  into.  They  declined  to  accept 
the  bills  for  ^9,000  which  had  been  forwarded  to 
them  against  a  shipment  of  wheat.  The  plaintiffs 
sought  to  restrain  the  defendants  from  parting 
or  dealing  with  the  proceeds  of  the  linseed. 

Held  that,  according  to  the  course  of  busi- 
ness between  \V.  P.,  R.  iV  Co.  and  the  defendants, 
the  defendants  were  entitled  to  take  the  linseed 
and  to  sell  it,  and  to  appropriate  the  proceeds  of 
sale  to  the  general  account  as  between  them 
and  W.  P.,  R.  &  Co.  ;  and  that  immediately 
W.  P.,  R.  &;  Co.  sent  to  the  defendants  the  bills 
of  lading  representing  the  goods  indorsed  to 
their  order,  the  property  passed  to  the  defen- 
dants, and  that  the  defendants  were  entitled  to 
take  that  property,  and  the  proceeds  of  that 
property,  and  to  deal  with  it  according  to  the 
course  of  business  as  between  them  and  W.  P., 
R.  &;  Co. ,  and  tlie  proceeds  would  go  to  the  general 
credit  of  the  account  as  between  the  parties. 
KONIG  r.  Brandt,  (1902)  9  Asp.  M.  C.  199— 

[C.  A. 


58.  Goods  "  about  the  Specification  stated 
heloic" — Property  to  pass  on  Shipment — Goods 
not  to  he  rejected — Dispute  to  he  referred  to 
Arbitration.] — The  plaintiffs  sold  to  the  defen- 
dants two  parcels  of  sawn  laths  to  be  shi^)ped  at 
a  foreign  port  for  England,  of  "  about  the 
specification  stated  below."  The  contract  pro- 
vided that  the  property  in  the  goods  was  to  be 
det!med  to  have  passed  to  the  buyers  when  the 
goods  were  put  on  board,  and  if  any  dispute 
arose  under  the  stipulations  of  the  contract  the 
buyers  were  not  to  reject  the  goods,  but  the 
dispute  was  to  be  referred  to  arbitration.  A 
laige  part  of  the  goods  shipped  were  wholly 
different  from  the  specification,  and  the  defen- 
dants refused  to  accept  them. 

Held — that  the  property  in  the  goods  had 
not  passed  to  the  defendants  on  the  shipment, 
the  provision  to  that  effect  in  the  contract  only 
applying  to  goods  coming  within  the  meaning 
of  the  contract  ;  and  that  the  defendants  were 
entitled  to  reject  the  goods,  the  clause  as  to  non- 
rejection  not  operating  so  as  to  force  the  deten- 
dants  to  take  goods  which  were  neither  within 
nor  about  the  specification,  nor  commercially 
within  its  meaning. 
ViGERs   Bros.  r.    Sanderson    Bros.,    [1901] 

[1    K.  B.   608;     70  L.    J.    K.    B.    383;     49 

W.  R.  411  ;    84  L.  T.  4f.4  ;    17  T.  L.  R.  316  ;  6 
Com.  Gas.  99—  Bigham,  .J. 

59.  Goods  sent  on  Approval — Failure  to  return 
before  Time  stated.] — If  goods  are  delivered  to  a 
buyer  on  approval,  and  if  the  buyer  does  not 
intimate  his  disapproval  at  or  before  the  time 
stated,  or  if  no  time  is  stated  a  reasonable  time, 
the  property  in  the  goods  passes  to  him. 

A  horse  was  offered  for  sale  by  means  of  an 
advertisement.  The  defendant  intimated  he 
wished  to  have  him  on  trial,  and  a  telegram 
taken  in  conjunction  with  what  preceded  consti- 
tuted a  contract  on  the  part  of  the  defendant  to 
take  the  horse  on  approval  for  a  week,  and  if  he 
approved  of  him  to  buy.  The  horse  was  sent. 
Tlie  time  for  the  trial  had  expired  before  the 
horse  was  returned  by  the  defendant. 

Held— that  the  plaintiff  was  entitled  to  the 
price  of  the  horse. 

Marsh      r.      Hughes-Hallett,    (1900)    16 
[T.  L.  R.  376— Bruce,  J. 

60.  Intention  of  Parties — Security — Sale  of 
Goods  Act,  1893  (56  &  57  Vict,  c,  71),  «.  61.]— 
A.,  having  advanced  money  to  B.,  was  anxious 
to  get  security.  B.  had  furniture.  It  was 
explained  to  A.  that  he  could  not  have  a  security 
over  the  furniture  and  leave  possession  with  B. 
A.  accordingly  bought  the  furniture,  and  hired 
it  to  B.  The  L.  0.  was  of  opinion  that  the 
transaction  was  genuinely  intended  to  pass  the 
l)roperty,  and  preferretl  A.'s  claim  to  that  of  B.'s 
trustee  in  bankruptcy. 

Lawrence  r.    Lawrence's  Trustee,  (1899) 
[6  8.  L.  T.  435— Ct.  of  Sess.  (0.  H.). 

61.  S<ileor  liet urn— Pledge  of  Goods— Passing 
of  Property — Estoppel — Sale  of  Goods  Act,  1893 
(50   *:   57   Vict.   c.    71),   .«.  18,   ;•.  4 ;    21  ;    25. 
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Passing  of  Property  in  Goods — Contbmed. 
subs.  2.] — The  plaintiff,  who  was  a  manufactur- 
ing jeweller,  handed  certain  articles  of  jewellery 
to  a  person  named  H.,  ui)on  the  terms  of  the 
following  note  : — "  On  approbation.  On  sale  for 
cash  only  or  return.  From  S.  W.,  Diamond 
Mounter  and  Manufacturing  Jeweller.  Goods 
had  on  approbation  or  on  sale  or  return  remain 
the  property  of  S.  W.  until  such  goods  are  settled 
for  or  charged.  The  consignees  are  responsible 
for  these  goods  until  they  are  returned  to  my 
possession."  H.  entrusted  the  articles  to  one  L., 
who  represented  that  he  had  a  particular 
customer.  L.,  who  had  no  customer,  pledged 
the  goods  with  the  defendants.  In  an  action  to 
recover  the  articles  : — 

Held — that  the  articles  were  not  delivered  to 
H.  on  "  approval  or  on  sale  or  return  or  other 
similar  terms"  within  the  meaning  of  sect.  18, 
r.  4,  of  the  Sale  of  Goods  Act,  1893  ;  that  the 
property  in  them  did  not  pass  when  they  were 
pledged  by  L^,  there  being  no  intention  on  the 
part  of  the  plaintiff  or  H.  that  the  property 
should  pass  until  the  plaintiff  received  cash,  or 
agreed  to  give  credit  to  the  purchaser  ;  that  the 
plaintiff  had  done  nothing  to  give  rise  to  an 
estoppel,  and  that,  therefore,  he  was  entitled  to 
recover. 

Decision  of  Bray.  J.  ([190.5]  2  K.  B.  172  ;    74 
L.  J.  K.  B.  845  :  53  W.  R.  .5.53  ;  92  L.  T.  843  ;  21 
T.  L.  R.  478  ;  10  Com.  Gas.  213)  affirmed. 
Weiner  r.  Gill  ;  Weiner   v.    Smith,  [1906] 

[2  K.  B.  574  ;    75  L.  J.  K.   B.  916;    95  L.  T. 

438;    22  T.  L.  R.  699;    11   Com.  Cas.  240  — 

C.  A. 

X.  PASSING  OF  TITLE  TO  GOODS. 

62.  Sale  by  Person  not  the  Owner — Goods 
obtained  hy  Fraud — Vesting  of  Property.'] — A 
jjcrson  who  obtains  goods  under  a  contract  of 
sale  by  false  pretences  can,  until  the  contract  is 
disaffirmed,  give  a  good  title  to  the  goods  to  a 
bond  Jide  purchaser  for  value. 
King's  Norton  Metal  Co.,  Ld.  r.  Edeidge, 

[Merrett  &  Co.,  Ld.,  (1898)  14  T.  L.  R. 
98— C.  A. 


63.  Sale  by  Persoii  twt  the  Owner — Fraudulent 
Coneersion  of  Goods — Two  Innocent  Parties — 
Fraud  of  Clerh—Sale  of  Goods  Act,  1893  (56  & 
57  Vict.  c.  71),  s.  21.]— The  plaintiffs  were 
importers  of  timber,  who  carried  on  business 
at  an  office  in  the  City,  and  they  were  accus- 
tomed to  store  timber  imported  by  them  at  the 
Surrey  Commercial  Docks,  the  timber  being 
delivered  by  the  dock  company  upon  their  orders 
as  required  to  their  customers.  By  a  document 
they  authorised  the  dock  company  to  accept  all 
transfer  or  delivery  orders  which  should  be 
signed  on  their  behalf  by  C,  their  confidential 
clerk  ;  and  this  document  was  sent  to  the  dock 
company  in  a  letter,  which  stated  that  the 
plaintiffs  had  made  arrangements  whereby  in 
future  C.  would  sign  delivery  orders  on  behalf  of 
and  in  addition  to  the  other  members  of  the  firm. 
C,  by  means  of  ordars  signed  hy  him,  obtained 
of  a  number  of  small  lots  of  timber 


belonging  to  his  employers  at  the  docks,  and  sold 
them  to  the  defendants.  It  was  admitted  that 
the  defendants  purchased  the  timber  in  good 
faith,  believing  that  their  vendor  was  entitled  to 
sell  it  to  them.  The  plaintiffs  sued  the  defendants 
on  the  ground  that  they,  for  a  period  of  four  years 
over  which  the  sales  extended,  had  detained 
timber  belonging  to  the  plaintiffs. 

Held— that  C.  simply  stole  the  plaintiffs' 
goods  and  sold  them  to  the  defendants,  and  the 
defendants'  title  was  not  improved  by  the  cir- 
cumstance that  the  theft  was  the  result  of  an 
ingenious  fraud  on  the  plaintiffs  and  on  the 
defendants  alike  ;  that  the  defendants  were  not 
in  any  way  misled  by  any  act  of  the  plaintiffs  on 
which  they  placed  reliance  ;  that  the  plaintiffs 
were  not,  therefore,  precluded  from  denying  C.'s 
authority  to  sell ;  and  that  the  plaintiffs  were 
entitled  to  recover  the  value  of  the  timber  from 
the  defendants. 

Decision  of  C.  A.  ([1901]  2  K.  B.  697;  70 
L.  .J.  Q.  B.  985  ;  49  W.  R.  673  ;  85  L.  T.  264 ; 
17  T.  L.  R.  689)  reversed. 

Farquharson     Bros.     &    Co.    r.    King    & 

[Co.,  [1902]  A.  C.  325  ;    71  L.  .J.  K.  B.  667; 

51  \V.  R.  94  ;  86  L.  T.  810  ;  18  T.  L.  R.  ()65— 

H.  L.  (E.). 

64.  Sale  or  Return  —  Goods  Pawned  by  Beta'd 
Dealer — Title  of  Paw nbrolier— Sale  of  Goods  Act, 
1893  (56  &  57  Vict.  c.  71),  s.  18  (4).]— E.,  a 
wholesale  jeweller,  in  accordance  with  his  usual 
practice  sent  a  necklace  to  A.,  a  retail  dealer, 
together  with  an  "appropriation  note"  stating 
that  the  goods  were  to  remain  E.'s  property 
until  he  invoiced  them  to  A.  Goods  so  sent  to 
A.  were  always  marked  with  the  wholesale  price, 
and  he  was  at  liberty  to  sell  and  deliver  them, 
making  what  profit  he  could. 

He  at  once  pawned  the  necklace  in  question. 

Held,  that,  as  E.  had  put  A.  into  a  position 
to   give   a  good  title  to  a   purchaser,    A.    could 
validly  pledge  the  necklace  to  the  pawnbroker. 
Bryce  v.  Ehrmann,  (1905)  7  F.  5— Ct.  of  Sess. 


XL  SALE  OF    BUSINESS. 

And  see  Partnership— Trade. 

65.  Benefit  of  Pendiny  Contracts— Burden  of 
suck  Contracts — Indemnity.'] — An  agreement  for 
the  purchase  and  sale  of  a  newspaper  business 
contained  a  term  or  condition  that  the  vendors 
should  sell  and  the  purchasers  should  purchase 
"  the  full  benefit  of  all  pending  contracts  and 
engagements,  and  of  all  other  property  to  which 
the  vendors  are  or  may  be  entitled  in  connection 
with  the  said  journal." 

Held — that  the  purchasers  took  the  burden 
of  pending  contracts,  and  did  not  merely  acquire 
an  option  to  take  the  benefit  of  such  contracts  ; 
and  that  without  an  express  indemnity  there 
was  an  implied  indemnity. 
Bowater  &  Sons  v.  Mirror  of  Life   Co., 

[Ld.  ;  Topical     Times     Co.,     Ld.     (Third 
'-'arties),  (1902)  50  W.  R.  381— Kennedv,  J. 
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Sale  of  BaaineBS^Cunti nued. 

66.  liKshiexs  Booltx  and  Doniments  bicluded  in 
Ah.'<L'iue  of  E-t-pres-s  Stipulation.']— \n  the  absence 
of  some  "express  restriction  or  limitation  on  a 
sale  of  a  business  of  tailors  and  clothiers  the 
business  books  and  documents  are  included  in 
the  sale. 

Morrison  v.  Morrison,  (1900)  2  F.  382~Ct.  of 

[Sess. 

67.  Vendor  —  Canrasxing  former  Cuttoiiier.<(.] 
— A  person  who  has  sold  the  goodwill  of  a  busi- 
ness is  not  entitled  thereafter  to  canvass  former 
customers  in  the  interests  of  a  similar  business. 

Dumbarton  Steamboat  Co.,  (1899)  36  S.  L.  K. 
[771  ;  7  S.  L.  T.  lOG— Ct.  of  Sess. 

68.  Vendor  solicifin(/  old  CitdomersSuch  Cux- 
tomerx  dealing  icith  Vendor)^  hefore  the  Solicita- 
tion.]—As  laid  down  in  Treqo  v.  Hunt  ([1896] 
A.  C.  7  ;  65  L.  J.  Ch.  1  ;  44  W.  R.  225  ;  73  L.  T. 
^>li),  the  vendor  of  a  business  may  not  solicit 
customers  of  the  old  business  ;  and  this  rule  is 
not  to  be  restricted  so  as  to  allow  him  to  solicit 
such  customers,  even  if  of  their  own  accord  they 
deal  with  him  before  such  solicitation. 

Curl  Bros..   Ld.  r.  Webster,  [1904]    1  Ch. 

[685;  73  L.  J.  Ch.  540;  52  VV.   R.  413;  90 

L.  T.  479— Farwell,  J. 


XII.  SALE  BY  SAMPLE. 

69,  Grain  Contract — Goods  not  in  accordance 
icith  Sample— Cuatom  of  Trade — Sale  of  Goods 
Act,  1893  (56  &  57  Vict.  c.  71),  ss.  15,  55.]— A 
contract  for  the  sale  of  foreign  barley  provided 
that  it  should  at  time  of  shipment  be  "  about  as 
per  sample,"  and  that  any  dispute  arising  out  of 
the  contract  should  be  decided  by  arbitration  in 
London.  The  buyers  having  refused  to  accept 
delivery  on  the  ground  that  the  bulk  did  not 
correspond  with  the  sample,  the  dispute  was 
referred  to  arbitration.  The  arbitrator  found 
that,  by  a  custom  and  usage  of  the  London  corn 
trade  applicable  to  the  sale  of  barley  and  other 
grains  in  contracts  in  the  form  employed  in  this 
case,  a  buyer  was  not  entitled  to  reject  for 
difference  or  variation  in  quality  unless  the  same 
was  excessive  or  unreasonable,  and  was  so  found 
by  arbitration  under  the  contract.  He  further 
found  that  the  barley,  although  somewhat  inferior 
to  tlie  sample  in  quality,  and  in  this  respect  not 
"  about  as  per  sam])le  "  so  as  to  entitle  the  sellers 
to  insist  on  payment  of  the  full  contract  price 
without  any  allowance,  was  commercially  within 
the  contract,  and  the  inferiority  was  not  excessive 
or  unreasonable,  nor  was  it  so  great  as  to  amount 
to  a  difference  of  description. 

Held — that  the  custom  was  a  reasonable  one, 
and  therefore  good  in  law,  and  that  it  was  not 
inconsistent  with  the  contract. 

Walkers,    Winser   and    Hamm    r.    Shaw, 

[Son  &  Co.,  [1904]   1  K.   B.   152;  73   L.   J. 

K.  B.   325  ;  90  L.  T.  454  ;  53  W.  R.  79  :  20 

T.  L.  R.  274  ;  9  Com.  Cas.  174— Channcll,  J. 


70.  Bight  to  Reject— Ca.sh  on  Delicerg—Sale 
of  Goods  Act,  1893  (56  &  57  Vict.  c.  71),  .s'.  15, 
suh-s.  2  (b).]— Upon  a  sale  of  goods  by  sample, 
"  payment  to  be  made  in  cash  in  London  on  the 
arrival  of  the  "  goods  "  against  shipping  or  rail- 
way documents,"  the  buyer  is  not  entitled  to 
insist  on  the  provisions  of  sect.  15, sub-sect.  2  (b),of 
the  Sale  of  Goods  Act,  1893,  and  to  have  an 
oppoitunity  of  comparing  the  bulk  with  the 
sample  before  paying  the  price.  The  right  to 
reject,  if  the  goods  do  not  correspond  with  the 
sample,  is  not  impaired  by  the  payment  being 
made. 

PoLENGHi    Bros.    ;•.    Dried   Milk   Co.,    Ld., 

[(1905)  53  W.  R.  318  ;  92  L.  T.  64  ;  21  T.  L.  R. 

118  ;  10  Com.  Cas.  42— Kennedy,  J. 

XIII.  STOPPAGE  IN   TEANSITU. 

71.  Af/ent  to  take  Beliren/Sale  of  Goods  Act, 
1893  (56  &  57  Vict.  c.  71),  s.  45.]— The  plaintiff 
sold  to  the  defendants,  who  carried  on  busmess 
at  Hamburg,  ten  tons  of  waggon  brass  e-v  York 
stores,  to  be  forwarded  to  the  Co-operative  Whole- 
sale Society  at  Goole.  The  defendants  at  the 
same  time  wrote  to  the  Co-operative  Society,  who 
were  shipping  agents,  informing  them  that  they 
would  receive  the  brass,  and  directing  them  to 
forward  it  by  steamer  to  Hamburg.  The  \Aam- 
tiff,  who  knew  that  the  goods  were  going  to  be 
forwarded  by  steamer,  but  had  received  no  ni- 
structions  where  they  were  to  be  sent  after 
arrival  at  Goole,  forwarded  them  to  the  Co- 
operative Society  at  Goole,  who  received  them 
and  sent  them  on  to  Hamburg.  When  the  brass 
arrived  at  Hamburg  the  plaintiff,  who  had  not 
been  paid,  telegraphed  to  the  Co-operative 
Society's  branch  there  nut  to  deliver  it. 

Held,  that,  as  the  plaintiff  had  only  received 
instructions  to  send  the  goods  to  the  Co-opera- 
tive Society  at  Goole,  the  goods  were  received 
there  by  the  society  as  agents  in  that  behalf  for 
the  defendants,  and  fresh  instructions  to  the 
society  as  to  the  further  destination  of  the  goods 
were  necessary  ;  that  therefore  the  transit  was  at 
an  end  at  Goole,  and  the  notice  to  stop  was  too 
late. 

JOBSON  r.  Eppenheim  &  Co.,  (1905)  21  T.  L.  R. 
[468— Channell,  J. 

72.  Duration  of  Transit— Sale  of  Goods  Act, 
1893  (56  &  57  Vict.  c.  71),  .v.s-.  44,  45.] -The 
defendants,  who  were  timber  merchants  in  New 
Brunswick,  sold  timber  to  S.  &  Co.  of  Glasgow 
on  c.i.f.  terms.  The  timber  was  shipped  by  the 
sellers  at  M.  in  New  Brunswick,  and  it  was  by 
the  biU  of  lading  deliverable  to  their  order  or 
assigns  at  Glasgow. 

Tiie  sale  contract  bore,  "  the  goods  are  deliver- 
able in  the  usual  and  customary  maimer  at  M. 
with  aU  reasonable  desjiatch  according  to  the 
season  of  the  year  and  agreeably  to  the  custom 
of  the  port." 

Held— that  the  transit  was  not  complete  at 
M.,an(l  that  the  defendants  might  stop  the  goods 
on  arrival  at  Glasgow,  S.  &  Co.  having  become 
insolvent. 

Reid  /•.  Snowball  Co.,  Ln..  (1905)  7  F.  35— 
[Ct.  of  Sess. 
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XIV.  WARRANTY. 

And  see  Food  and  Drugs. 

73.  Article  Required  for  Particular  Purpose — 
Sale  of  Specific  Article —  Warranty  of  Fitness — 
Sale  of  Goods  Art,  1893  (56  &c  .57  Vict.  c.  71), 
s.  li,  sub-s.  1.] — The  plaintiflF,  who  was  a  draper, 
went  to  the  shop  of  the  defendant,  who  was  a 
retail  chemist,  and  asked  for  an  indiarubber  hot- 
water  bottle,  for  the  use  of  his  wife,  who  was 
suffering  from  cramp.  The  defendant  produced 
a  bottle,  and,  upon  the  plaintiff  asking  him 
whether  it  woidd  stand  boiling  water,  he  said 
tliat  it  would  not,  but  that  it  would  stand  hot 
water.  The  plaintiff  purchased  the  bottle,  and 
a  few  days  afterwards  the  bottle  burst  while  in 
use,  and  scalded  the  plaintiff's  wife.  In  an  action 
to  recover  damages  for  breach  of  warranty,  the 
jury  found  that  the  bottle  when  sold  was  not  fit 
for  use  as  a  hot-water  bottle,  and  that  this  was 
the  cause  of  its  bursting.  The  judge,  who  hjid 
power  to  draw  inferences  of  fact,  held  that  the 
bottle  was  sold  for  use  as  a  hot-water  bottle,  and 
that  the  plaintiff  in  buying  it  relied  on  the  defen- 
dant's skill  and  judgment,  and  that  therefore 
there  was  an  implied  warranty  of  fitness. 

Held— that  the  judge  was  right  in  holding 
that  there  was  an.imi)lied  warranty  of  fitness  for 
the  particular  [nirpose  for  which  the  bottle  was 
required,  within  the  meaning  of  sect.  14,  sub- 
sect.  1,  of  the  Sale  of  Goods  Act,  1893. 

Decision  of  Walton,  J.  (19  T.  L.  R.  278) 
afiii-med. 

Priest  and  Wife  r.  Last,  [1903]  2  K.  B.  148  : 

[72  L.  J.  K.  B.  657  ;  51  W.  R.  678  ;  89  L.  T. 

33  ;  19  T.  L.  R.  527— C.  A. 

74.  Beer  front  a  Particular  Brewery — Sale  by 
Description—Warranty  of  Mercliantalle  Quality 
—Sale  of  Goods  Act,  1893  (56  &  57  Vict.  c.  71), 
*•  li.] — The  plaintiff  was  made  ill  by  arsenic 
contained  in  beer  which  he  bought  at  a  tied 
public-house  kept  by  the  defendant.  The  defen- 
(taut  only  sold  beer  brewed  at  one  particular 
brewery,  and  the  plaintiff  was  an  habitual  cus- 
tomer of  the  house.  The  jury  found  that  the 
plaintiff  (1)  did  not  buy  the  beer  in  reliance  on 
the  defendant's  skill  or  judgment,  but  that  (2)  he 
intended  to  get,  and  asked  for,  the  particular  kind 
of  beer. 

Held— that  he  was  entitled  to  recover  ;  for 
the  second  finding  of  the  jury  implied  a  sale  by 
description  within  sect.  14  (2)  of  the  Sale  of 
Goods  Act,  1893,  and  therefore  there  was  a 
warranty  of  merchantable  quality,  whilst  the 
defect  was  not  one  that  examination  would 
reveal. 

Decision  of  Wills,  J.,  artirnied. 
Wren  v.  Holt,  [1903]  l   K.  B.  610;  72  L.  .1 
[K.  B.  340;  51  W.  R.  435  ;  67  L.  .J.  P    191  • 
88  L.  T.  282  ;  19  T.  L.  R.  292-C.  A.' 

76  Fitnrs,  and  Quality  of  Materials  and 
\U,rkmunsln,)—S>,.le  of  Specified  Article  hy  its 
JruUc  ,\ume  —  Xeyliyence  —  Evidence  —  Onmia 
pnesuinuntur  contra  spoliatorem— &Ze  of  Goods 
Act,  1893  (50  &  57  Vict.  c.  71),  s.  14  i~The 
I'lan.tin  ,,ui.has,.,l  an  1896  Royal  Rover  bicycle 


from  G.,  an  agent  of  defendants  in  Belfast.  The 
machine  was  described  in  the  company's  cata- 
logue (which  the  plaintiff  read  before  purchasing), 
and  was  in  accordance  with  the  description  in  it. 
The  catalogue  contained  an  express  guarantee 
excluding  the  guarantee  implied  by  statute  or 
otherwise  as  to  quality  or  fitness,  and  guarantee- 
ing that  all  precautions  usual  and  reasonable 
had  been  taken  to  secure  excellence  of  material 
and  workmanship,  and  undertaking  to  make 
good  at  any  time  within  a  year  any  defects  in 
these  respects.  The  plaintiff  used  the  machine 
constantly  for  over  seven  months  in  Belfast, 
when  he  took  it  to  pieces  and  packed  it  up.  The 
plaintiff  then  went  to  England,  and  after  four 
months  he  had  the  bicycle  sent  over  to  him 
at  Leeds,  where  he  rode  it  constantly  for  two 
months,  when,  while  riding  it  at  a  good  pace 
along  a  good  road  for  cycling,  the  steering-post 
of  the  machine  broke  just  below  the  crown  plate, 
the  front  wheel  became  detached,  and  the  plain- 
tiff was  thrown  and  injured.  After  the  accident 
the  plaintiff  had  the  machine  examined  by  three 
persons,  who  all  stated  that  the  break  was  a 
clean  one— not  the  result  of  a  flaw,  or  defective 
materials  or  workmanship.  The  plaintiff  sent 
the  broken  machine  to  the  defendants  "  for 
inspection,"  when  the  defendants  replaced  the 
broken  parts,  and  threw  them  awiij'. 

In  an  action  for  breach  of  contract  in  the  sale 
of  the  bicycle,  the  plaintiff  obtained  a  verdict  for 
£120.  On  motion  by  the  defendants  to  set  aside 
the  verdict  and  to  enter  judgment  for  them,  the 
Queen's  Bench  Division  (Palles,  C.B.,  dissenting) 
gave  judgment  for  the  defendants,  [1901]  2  Ir  R 
189).     On  appeal  :— 

Held  (affirming  the  decision  of  the  Q.  B.  D.) 
—(1)  that  the  mere  happening  of  the  accident, 
and  the  fracture  and  appearance  of  the  tube, 
weie  not  evidence  of  the  breach  of  the  catalogue 
guarantee  ;  and  (2)  (agreeing  with  the  majority 
of  the  Queen's  Bench)  that  as  three  of  the  plain- 
tiff's witnesses  had  seen  the  broken  pieces  of  the 
machine,  the  loss  and  non-production  of  these 
broken  pieces  did  not  make  the  defendants 
spoUatores,  or  shift  upon  them  the  burden  of 
proof. 

Williamson  v.  Rover  CycLE  Co.,  [1901]  2 
[Ir  R.  615— C.  A. 

76.  Fitness  for  Purpose  for  tvhich  Required  — 
Supply  of  Li niestoHC.]— The  plaintiffs,  who  were 
the  owners  of  limestone  quarries,  had  for  some 
years  before  December,  1881,  supplied  limestone 
to  the  defendants,  who  owned  iron  smelting 
works,  from  a  certain  quarry.  This  quarry  was 
known  to  be  a  second-grade  quarry  in  which  were 
beds  of  limestone  of  varying  quality.  In  Decem- 
ber, 1881,  the  defendants  agreed  to  obtain  from 
the  said  quarry  and  from  no  other  place,  so  long 
as  the  plaintiffs  should  supply  the  same,  all  the 
limestone  they  should  from  time  to  time  require 
for  the  smelting  and  other  purposes  of  their 
works,  and  the  plaintiffs  agreed  to  supply  from 
the  said  quarry  all  the  limestone  so  required  by 
the  defendants. 

Held— that  the  plaintiffs  were  bound  to 
supply  limestone  reasonably  fit  for  use  in  the 
defendants'  works,  which  were  known  to  be  iron 
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Warranty  -Confumrd. 

smelting  works,  and  that  in  determining  what 
was  reasonable  titness  the  fact  that  the  lime- 
stone was  to  come  from  a  particular  (juarry, 
which  was  known  to  be  a  second  grade  quarry, 
and  from  which  the  defendants  had  for  some 
years  before  the  date  of  the  contract  taken 
limestone,  must  be  taken  into  consideration. 
Strongitharm  v.  The  North  Lonsdale  Iron 
[and  Steel  Co.,  Ld.,  (190."))  21  T.  L.  R.  357 
— C.  A. 

77.  Goo(h  Diouierous  to  the  K/ioivlcdf/e  of 
Vendor — Implied  Wnmintij — Sale  of  Good x  Act, 
1893  (56  &  57  Vict.  c.  71),*.  U—Duti/of  Vendor 
apart  from.  Warrauti/.] — Where  goods  likely  to 
be  dangerous  to  a  purchaser  are  sold  to  a  person 
ignorant  of  their  nature,  the  seller,  if  he  knows 
the  character  of  the  goods,  owes  a  duty  to  the 
purchaser  to  warn  him  thereof. 

The  plaintiff  suffered  injury  to  her  eyes  in 
opening  a  tin  of  disinfecting  powder  bought 
from  the  defendants ;  no  warning  was  given  to 
her  as  to  the  necessity  for  care  in  opening  the 
tin,  although  the  manager  was  aware  of  the 
danger,  ;ind  had  ordered  warning  to  be  given  to 
all  purchasers. 

Held — that  the  defendants  were  liable  in 
accordance  with  the  rule  stated  above. 

Semhle,  also,  that  there  was  an  implied  war- 
ranty under  sect,  li  of  the  Sale  of  Goods  Act, 
1893  ;  and  that  such  warranty  would  not  be 
excluded  by  a  regulation  that  only  a  manager 
could  give  a  warranty  binding  on  the  company. 

Decision  of  Wills,  J.  (unreported)  upheld. 
Clarke  and  Wife  v.  Army  and  Navy  Co- 

[OPERATIVE  Society,  Ld.,  [1903]   1  K.  B. 

155  ;    72  L.  J.   K.   B.   153  ;  88  L.  T.    1  ;    19 
T.  L.  R.  80— C.  A. 

78.  Reliance  on  Seller's  Skill  or  Judgment — 
Ferer  Germ.i  in  Milk — Defect  not  practlcalU/ 
dlM-ocerahle—Sale  of  Goods  Act,  1893  (56  &  57 
Vict.  c.  71), .?.  14,  sub-s.  1.] — The  defendants,  who 
were  a  dairy  company,  supplied  milk  to  the 
plaintiff  for  consumption  by  himself  and  his 
family.  When  the  plaintiff  first  became  a  cus- 
tomer of  the  ilefeiidants,  they  supplied  him  with 
a  pass-book  in  which  they  stated  the  precautions 
taken  by  them — such  as  medical  inspection  of 
the  farms  from  which  the  supply  of  milk  was 
derived,  milk  analysis,  and  examination  of  the 
cows  by  veterinary  surgeons — to  ensure  that 
only  pure  milk,  free  from  all  germs  of  disease  and 
adulteration,  was  supplied.  Tlie  plaintiff's  wife 
contracted  typhoid  fever,  and  dieil  in  conse- 
quence of  drinking  some  milk  supplied  by  the 
defendants.  In  an  action  to  recover  the  ex- 
penses caused  U)  him  thereby  : — 

liiCLD — that  the  plaintiff  had  made  known  to 
tlie  defendants  tlie  particular  purpose  for  which 
the  milk  was  required — namely,  for  consump- 
tion as  a  food — so  as  to  show  that  he  relied 
upon  their  skill  or  judgment,  the  defendants 
having  held  themselves  out  to  the  plaintiff  as 
possessing  special  skill  and  judgment  in  the 
supply  of  pure  milk,  and  there  was  therefore  an 

B.D.— VOL.  III. 


I  implied  wananty,  under  sect.  14,  sub-sect.  1,  of 
the  Sale  of  Goods  Act,  1893,  that  the  milk  was 

I  fit  for  that  purpose  ;  that  there  was  this  implied 
warranty,  even  if  it  was  impossible,  owing  to 
the  necessity  of  delivering  the  milk  fresh  twice  a 
day  to  each  customer,  to  find  out  in  time  that 
any  particular  consignment  of  milk  contained 
the  germs  of  typhoid  fever  ;  and  that  therefore 
the  defendants  were  liable. 
Frost  v.  Aylesbury  Dairy  Co.,  Ld.,  [1905]  1 
[K.  B.  608  ;  74  L.  J.  K.  B.  386  ;  21  T.  L.  R. 
300  ;  53  W.  R.  354  ;  92  L.  T.  527— C.  A. 

79.  Sale  of  Foods  for  a  '■^particular  Purpose''' 
—  Reliance  on  Sellers  Skill  and  Judgment  — 
Implied  Warranty — Reasonahlij  fit  for  use — 
Latent  Defect— Sale  of  Goods  ^k.'l893  (56  &  57 
Vict.  c.  71),  s.  14,  suh-s.  1.] — The  warranty 
implied  by  sub-sect.  1  of  sect.  14  of  the  Sale  of 
Goods  Act,  1893,  on  a  sale  of  goods  is  not  confined 
to  manufactured  goods. 

Where  the  pur[)Ose  indicated  for  which  the 
goods  are  required,  viz.,  for  consumption  as 
human  food,  is  made  known  to  the  seller  so  as 
to  show  that  the  buyer  relies  on  the  seller's  skill 
and  judgment,  it  is  a  "particular  purpose" 
within  the  meaning  of  the  sub-section. 
VVallis    v.   Russell,    [1902]    2    Ir.  R.  585— 

[C.  A. 

80.  Verbal  Warrant g— Collateral  to  Written 
Contract  of  Sale — Parol  Fcldence.'] — A  warranty 
in  a  sale  is  not  one  of  the  essential  elements  of  a 
contract  of  sale,  for  a  sale  is  none  the  less  com- 
plete and  perfect  in  the  absence  of  a  warranty. 
But  it  is  a  collateral  undertaking,  forming  part 
of  the  contract,  by  the  agreement  of  the  parties 
expressed  or  implied.  A  warranty  in  considera- 
tion of  which  a  purchaser  enters  into  a  contract 
of  sale  is  part  of  the  contract,  and  although  it 
involves  a  stipulation  collateral  to  the  contract, 
yet  it  is  not  an  independent  or  collateral 
contract. 

Oral  evidence  may  be  given  of  a  collateral 
verbal  warranty  forming  part  of  the  considera- 
tion of  a  contract  of  sale  and  not  contained  in 
the  written  contract  of  sale,  but  oral  evidence 
may  not  be  given  to  extend  the  scope  of  a 
warranty  contained  in  a  written  contract. 

Kaln  V.  Old  ((1824)  2  B.  &  C.  627)  not 
followed. 

Edward  Lloyd.  Ld.  r.  Sturgeon  Falls  Pulp 
[Co.,  Ld.,  85  L.  T.  lt)2— Div.  Ct, 
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And  see  Agency,  1  ;  Compulsory  Pur- 
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IN  Equity  ;  Revenue,  30-49  ; 
Wills,   242,   334-344. 

I.  ABSTRACT  OF  TITLE. 

1.  Delivery  of— Vendor  refusing  to  deliver 
through  misunderstanding  the  Contract — Wilful 
Neglect  or  Default  ivithout  Moral  Delinquency — 
Interest  on  Balance  of  Purchase-money.'] — A 
purchaser  has,  as  a  general  rule,  a  right  to  in- 
vestigate the  title  to  the  property  he  has  pur- 
chased. In  the  absence  of  any  special  stipulation 
to  the  contrary,  he  only  buys  subject  to  the  pro- 
duction of  a  good  title,  and  has  a  right  to  require 
the  vendor  to  show  a  good  title.  That  right  may  be 
modified  by  agreement  or  stipulation.  Owing  to 
a  mistake  on  the  vendors'  part,  they  declined  to 
deliver  to  him  an  abstract  of  title  until  the  com- 
pletion of  his  purchase,  on  the  ground  that  by 
the  statement  in  writing  in  his  contract,  that  he 
desired  to  take  a  free  conveyance,  he  had  waived 
his  right  to  investigate  the  title. 

Held — that  the  purchaser  had  not  waived 
that  right ;  that  the  title  was  not  shown  to  the 
purchaser  because  the  vendors  did  not  so  under- 
stand the  contract,  but  they  ought  so  to  have 
understood  it,  and  it  was  their  duty  to  deliver 
an  abstract  of  title  to  the  purchaser. 

Held,  also,  that  the  non-delivery  of  the 
abstract  was  wilful  neglect  or  default  of  the 
vendors,  as  it  is  now  settled  that  moral  delin- 
quency ,  intentional  delay,  wilful  obstruction  on 
the  part  of  a  vendor,  may  all  be  absent,  and  yet 
there  may  be  wilful  default  on  his  part  dis- 
entitling him  to  interest  on  the  balance  of  the 
purchasermoney. 

In  re  Hetling  and  Merton's  Contract  ([1893] 

3  Ch.  269;  62  L.  J.  Ch.  783  ;  42  W.  R.  19  ;  69 

L.  T.  266  -C.  A.)  applied. 

In  re  Pelly  and  Jacob's  Contract,  (1899) 

[80  L.  T.  45— North,  J. 

2.  Leases— Defective  Title-Legal  Estate  Out- 
standing in  the  Oroion—ItcquisHions  out  of  Time 
—Jlrqiiixifions  not  to  Boot  of  Title,  hut  to  suhse- 
ijurnt  I)rrol„tum~Alm;ncc  of  Special  Condition 
—  r<w^.v.]— Property  stated  to  be  held  on  leases 
was  contracted  to  be  sold  subject  to  a  condition 
requiring  the  purchaser  to  deliver  requisitions 
and  objections  on  or  to  the  title  within  fourteen 
days  after  actual  delivery  of  the  abstract,  and  in 
this  respect  time  was  to  be  deemed  of  the  essence 
of  the  contract.  The  abstract  showed  that  the 
yen.lors  had  only  an  equitable  title,  and  that  the 
legal  estate  was  outstanding  owing  to  the  non- 
CKecution  by  a  company  (which  had  since  been 


dissolved),  through  wrhom  the  vendors  made 
title,  of  any  actual  assignment  of  the  leases. 
Upon  the  purchaser  raising  an  objection  upon 
this  point  out  of  the  time  prescribed  by  the 
condition  : — 

Held — that  the  abstract  was  the  most  perfect 
the  vendors  could  furnish  at  the  time  of  its 
delivery  ;  that  it  was  not  imperfect  or  insufficient 
because  it  showed  a  defective  title  or  even  no 
title  at  all ;  that  the  requisitions  that  were  made 
with  reference  to  the  legal  estate  in  the  two 
leases  were  not  as  to  the  root  of  title,  but  as  to 
the  subsequent  devolution,  and  could  not  be 
insisted  on,  not  having  been  made  within  the 
limited  time  ;  that  the  purchaser  would  obtain 
possession  of  the  jiroperty,  would  get  a  perfectly 
good  equitable  title  and  could  not  be  disturbed, 
and  he  would,  no  doubt,  obtain  the  legal  estate 
from  the  Crown  ;  and  that  an  order  must  be 
made  on  the  vendors'  summons  without  costs 
because  the  vendors  ought  to  have  provided  for 
the  particular  circumstances  of  the  case  by  a 
special  condition. 
Pryce-Jones  v.  Williams,  [1902]  2  Ch.  517  ; 

[71  L.  J.  Ch.  762  ;  50  W.  R.  586  ;  87  L.  T.  260 
— Joyce,  J. 

3.  Leaseholds — Assignment  of  Lease  recited 
hut  not  ahstracted  in  chief — Conveyancing  and 
Law  of  Property  Act,  1881  (44  &  45  Vict. 
c.  41),  .?.  3.  suh-s.  6.] — A  vendor  contracted 
to  sell  two  leasehold  houses  held  under  separate 
leases.  An  assignment  of  one  of  the  leases  to  an 
intermediate  assignee  was  not  abstracted  in  chief 
in  the  abstract  of  title,  though  it  was  recited  in 
the  abstract  of  a  subsequent  assignment  in  the 
same  abstract  of  title. 

Held — that  the  assignment  must  be  ab- 
stracted in  chief  and  verified  at  the  vendor's 
expense. 

In  re  Johnsonand  Tustin  ((1885)  30  Ch.  D.  42  ; 
54  L.  J.  Ch.  889  ;  33  W..  R.  737  ;  53  L.  T.  281— 
C.  A.)  followed. 

In  re  Ehsworth  and  Tidfs  Contract   ((1889) 

42  Ch.  D.  28  ;  58  L.  J.  Ch.  665  ;  37  W.  R.  657  ; 

60  L.  T.  841— C.  A.)  considered. 

In    re    Stamford,    Spalding   and    Boston 

[Banking  Co.  and  Knight's   Contract, 

[1900]  1  Ch.  287  ;  69  L.  J.  Ch.  126  ;  48  W.  R. 

244  ;  81  L.  T.  708— North,  J. 

II.  BUILDING  ESTATE. 

4.  Conditions — Mutual  Gahle — Party  Wall — 
Pight  to  Half  Cost  of  Erection  ] — It  is  now  well 
established  by  the  law  of  Scotland  that  where 
the  owner  of  several  plots  of  land  laid  out  for 
building  purposes  builds  the  gable  wall  of  his 
house  with  the  consent  of  the  owner  of  the 
adjoining  plot,  one  half  on  his  own  land  and 
the  other  half  on  the  adjoining  land,  when 
the  owner  of  that  adjoining  plot  afterwards 
makes  use  of  that  gable  by  building  upon  it, 
he  becomes  bound  to  pay  the  owner  of  the 
original  building  one  half  of  the  cost  of  that 
gable  wall.  This  right  also  attaches  not  only 
in  the  case  of  the  person  who  originally  built 
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Building  Estate — Co/if i/ti/ed. 
tbc  wall,  but  one  which  passes  on  a  disposition 
of  the  house  to  the  person  ultimately  owning  it, 
at  the  time  when  the  adjoining  owner  builds 
and  makes  use  of  that  party  wall.  The  same 
rule,  moreover,  applies  in  the  case  of  a  house 
built  with  the  gable  one  half  upon  the  adjoining 
projected  plot,  if  at  the  time  when  it  was  built 
the  same  person  owned  both  the  plot  on  which 
the  house  was  built  and  the  adjoining  plot  ;  and 
in  such  a  case  the  owner  for  the  time  being  of  the 
house  with  the  gable  is  entitled  to  recover  one 
h^f  of  the  cost  of  the  gable  wall  from  the  jjerson 
who  builds  upon  that  gable  in  connection  with 
his  house  upon  the  adjoining  plot. 

Qucere^  how  far  this  right  to  claim  one  half 
of  the  cost  of  the  mutual  gable  may  be  excluded 
by  a  contract  made  between  the  owner  of  the 
two  plots  and  the  original  disposee  of  the  plot 
on  which  the  house  is  standing  at  the  time  when 
that  disposition  took  place. 
Baird   r.    Bell,    [1898]    A.    C.    420— H.    L. 

[(Sc). 

6.  Conditions  of  Sale — Party  Wall — Adjoininf/ 
Owner>t — Implied  Contract  for  Suh-jnir chaser  to 
paij  for  line  of  Party  Wall.'] — A  building  estate 
was  being  developed  and  various  purchasers 
entered  into  contracts  as  they  bought  different 
plots  of  land  from  the  common  vendor.  All  of 
the  contracts  included  certain  conditions.  P. 
bought  one  plot,  and  mortgaged  it  to  a  building 
society,  who  sold  it  to  the  plaintiti,  the  adjoining 
plot  also  falling  into  the  hands  of  the  building 
society,  who  sold  it  to  the  defendants.  A  house 
was  built  on  the  first  plot  with  a  party  wall,  half 
of  which  extended  over  the  plot  of  laud  ulti- 
mately sold  to  the  defendants.  One  of  the 
conditions  was  that  "where  another  purchaser 
shall  have  built  or  made  .  .  .  any  division  wall 
.  .  .  adjoining  the  site  now  being  purchased, 
the  present  purchaser  shall  pay  to  the  former 
purchaser  one  half  the  cost  of  the  wall  ...  so 
built  or  made." 

Held— that  when  the  defendants  had  built 
up  against  and  used  the  party  wall  which  was 
already  erected  there  arose  an  implied  contract 
to  pay  for  that  convenience  according  to  the 
terms  of  the  condition. 

iRViNa  r.  TiTRNBULL,  [1900]   2  Q.  B.  129  ;  69 
[L.  J.  Q.  B.  593— Div.  Ct. 

6.  Land  Sold  In  Plots  for  Private  Residences 
— Pest rirt ire  Covenant  by  Purchaser  of  each 
Plot — Erection  of  Private  Du">lHii(j-houses  — 
Jfouscs  proposed  to  he  -used  as  Almxhouses  for 
Ayed  Poor — Inptnction.] — The  plaintiff  pur- 
chased some  plots  of  a  building  estate,  which  was 
l)ut  up  for  sale,  and  was  described  in  the  par- 
ticulars as  "consisting  of  133  large  choice  plots 
for  the  erection  of  private  residences  "  and  also 
as  "residential  plots";  there  was  a  condition 
that  "no  building  of  any  kind  other  than  a 
detached  or  semi-detached  house,  with  appro- 
priate oHices  and  outbuildings  to  be  appurtenant 
thereto  or  occupied  therewith,  shall  be  erected 
on  any  plot."  The  defendants  had  three  days 
before  the  sale  to  the  plaintiff  purchased  two 


of  these  plots  upon  the  same  conditions,  and 
covenanted  in  their  conveyance  to  the  same 
effect. 

The  defendants  afterwards  put  up  a  board 
with  a  notice  that  they  intended  to  build  on 
their  plots  a  home  for  poor  people,  and  asked  for 
subscriptions. 

The  plaintiff  thereupon  commenced  an  action 
in  which  he  sought  to  restrain  the  defendants 
from  erecting  houses  to  be  occupied  otherwise 
than  as  private  residences. 

Held  (affirming  Byrne,  J.)— that  the  condi- 
tions drew  a  distinction  between  "  residential 
plots"  and  "shop  plots,"  but  not  between  "  resi- 
dential plots"  and  "private  residential  plots"; 
and  that  the  defendants  were  not  acting  in 
breach  of  the  conditions. 

Wright  v.  Berry,  (1903)  19  T.  L.  R.  259— C.  A. 

7.  Mutual  Covenants —  Waiver  —  Highway — 
Cul-de-sac — Dedication  to  the  Puhlie.] — A  cor- 
poration, having  acquired  land  to  widen  a  street, 
sold  surplus  land  by  auction,  under  conditions 
requiring  the  purchasers  to  observe  the  bye-laws 
as  to  building.  The  corporation  reserved  the 
right  to  waive  or  alter  any  stipulations  as  to  any 
land  not  sold  at  the  sale,  or,  with  the  consent  of 
the  purchaser,  as  to  any  land  so  sold.  The  cor- 
poration consented  to  alter  the  plans  of  a 
purchaser  so  that  the  air  space  required  by  the 
bye-laws  was  provided  out  of  a  square,  and  not 
out  of  land  sold  at  the  sale.  The  square  was  a 
cul-desic,  but  not  separated  by  any  bar  from 
the  highway.  It  had  never  been  paved  or  re- 
paired by  the  local  authority,  but  the  soil  of  it 
had  been  acquired  by  the  corporation. 

Held — that  there  was,  under  the  circum- 
stances, no  building  scheme  which  the  corporation 
was  not  at  liberty  to  alter,  and  that,  although  a 
cul-de-sac  may  be  a  highway,  no  dedication  of 
the  square  to  the  public  had  been  proved,  and 
that  the  purchaser  was  not  building  upon  a 
highway. 

Attornky-GtEneral  and  London   Property 

[Investment     Trust,    Ld.    r.    Richmond 

Corporation  and  Gosling  &  Sons,  (1901) 

68  J.  P.  73  ;  89  L.  T.   700  ;  20  T.  L.  R.  131  ; 

2  L.  G.  R.  628— Eady,  J. 

8.  Power  to  rary  Scheme — Plan  annexed  to 
Conveyance — Vacant  Space  marlted  on  Plan — 
Spice  used  as  lload — Suhxeqiient  Pnilding  on 
Road.'] — The  plaintiff's  predecessor  in  title  pur- 
chased from  a  land  society  certain  plots  of  laud, 
the  plots  being  part  of  an  estate  which  was  laid 
out  under  a  building  scheme.  Upon  the  plan 
annexed  to  the  conveyance  some  adjoining  plots 
were  shown  as  a  vacant  space,  and  this  space 
was  occasionally  used  as  a  road,  tlie  road  being  a 
cul-de-sac.  The  conveyance  was  made  subject 
to  the  condition  that  the  society  re.serve<l  the 
power  of  allowing  a  variation  in  the  plans  and 
conditions.  The  society  subsequently  conveyed 
tlie  plots  occupied  by  tiie  roadway  to  the  de- 
fendant, vviio  built  houses  upon  them.  The 
I)laintiff  brought  an  action  to  restrain  tlic 
defendant  from  building  on "  the  roadway  in 
contravention  of  the  building  scheme. 

Held — that  the  plan  alone,  even  if  it  showed 
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a  roiil,  w:is  not  suiticicul  ^mouiuI  for  holdiuy 
that  the  vendors  could  not  alter  what  appeared 
thereon,  and  therefore  there  was  no  representa- 
tion that  the  ground  should  remain  vacant  ; 
that  the  vendors  had  expressly  reserved  to  them- 
selves the  power  to  allow  a  variation  in  the  plans 
and  conditions  ;  that  the  plan  merely  showed  a 
vacant  space,  and,  the  road  being  a  cul-de-sac, 
mere  user  was  not  sufficient  to  constitute  a 
dedication  to  the  public  ;  and  that  therefore  the 
plaintiff  was  not  entitled  to  succeed. 

Decision   of  Kekewich,  J.  ([190(1]  1  Ch.  253  ; 
75  L.  J.   Ch.  154  ;  5-1  W.  R.  294  ;  94  L.  T.  333  ; 
22  T.  L.  R.  89)  affirmed. 
Whitehouse  r.  Hugh,  [190(1]  2  Ch.  283  ;  75 

[L.  J.  Ch.  677  ;  95  L.  T.  175  :  22  T.  L.  R.  679 
— C.  A. 


9.  Restrictions  as  to  Building  on  certain  Plots 
— Infringement  by  User  after  Building  com- 
2ileted.'\ — It  was  stipulated  by  a  vendor  that  no 
hotel,  tavern,  public-house,  beer-house,  shop  or 
other  building  for  the  sale  of  wines,  spirits,  ale 
or  stout,  or  any  spirituous,  malt,  or  excisable 
liquor  of  any  kin^l,  should  be  built  upon  any  lot 
offered  for  sale,  except  on  the  lots  marked 
"tavern  lots."  The  defendants,  when  they 
showed  their  plans,  called  their  building  a  res- 
taurant. They  built  a  restaurant  which  at  first 
was  conducted  without  and  afterwards  with  the 
sale  of  excisable  liquors.  The  vendor  and  a 
purchaser  of  a  "tavern  lot"  moved  for  an 
interlocutory  injunction. 

Held — that  the  stipulation  meant  that  no 
building  on  the  lots  should  be  used  for  the  for- 
bidden purposes,  and  not  merely  that  no  building 
should  be  built  for  those  purposes  ;  that  it  was 
impossible  to  tell,  as  to  many  of  the  things 
mentioned,  whether  or  not  a  house,  when  it  is  in 
course  of  building,  is  intended  for  an  hotel,  tavern, 
public-house,  &c.  The  user  of  the  house  has  to 
be  looked  at  before  declaring  that  the  covenant 
has  been  infringed  ;  the  plaintiffs  were  therefore 
entitled  to  the  injunction  claimed. 
Webb  r.  Fagotti  Bros.,  (1899)  79  L.  T.  683 

[— C.  A. 


10.  Restrict  ire  Conditions— Annexation  of  to 
Registered  Land-  31odiJications  of  Registered 
Conditions—  Consent  —Proof  that  Modiji cations 
are  "  bemjicial  to  the  Persons  principally 
interested  "—Land  Transfer  Act,  1875  (38  &  39 
Vict.  c.  87),  s.  84.]— The  plaintiff  company 
bought  certain  building  land  in  Middlesex, 
which  formed  part  of  a  larger  estate  belonging 
to  the  defendants.  On  the  treaty  for  the  pur- 
chase by  tije  company,  the  defendants  requiiei 
that  certain  restrictions  should  be  agreed  to, 
and,  amongst  others,  particular  restrictions  with 
regard  to  the  class  of  house  to  be  built,  frontage, 
costs,  and  the  area  of  the  plots.  These  restric- 
tions were  embodied  in  the  instrument  of  transfer 
and  were  included  in  the  land  certificate.  The 
defendants  were  under  no  obligation  to  impose 
these  restrictions  ;  but  they  thought  it  desirable 
that  some  restrictions  as  to  the  buildinss  should 


be  exacted.  An  application  was  made  by  the 
company,  by  originating  a  summons  under  sec-t.  84 
of  the  I^and  Transfer  Act.  1875,  for  the  modifica- 
tion by  the  Court  of  certain  restrictions  registered 
in  theLand  Registry.  The  consents  to  the  altera- 
tions had  been  obtained  of  the  person  who  had 
contracted  to  purchase  from  the  defendants  the 
remaining  portion  of  the  estate,  a  previous  pur- 
chaser from  the  defendants  of  other  land  in  the 
neighbourhood,  the  sole  incumbrancers  on  the 
company  s  estate,  and  purchaseis  from  the  com- 
pany of  various  portions  of  the  estate.  The 
only  other  purchasers  from  the  company  were 
the  purchasers  of  three  outlying  plots,  whose  con- 
sent had  not  been  applied  for,  but  it  was  not 
expected  that  they  would  object.  The  defen- 
dants also  consented  to  the  alt  .-rations. 

Held — that  there  must  be  proof  to  the  satis- 
faction of  the  Court  that  the  modifications  would 
be  "  beneficial  to  the  persons  principally  in- 
terested "  in  the  performance  of  the  conditions  ; 
that  all  persons  having  notice  of  the  scheme, 
which  was  binding  on  all  persons  having  notice 
until  mollification,  were  "persons  principally 
interested  "  within  the  meaning  of  sect.  84,  and 
they  were  persons  who  must  either  consent  or 
must  be  proved  to  be  benefited  by  the  modifica- 
tions ;  and  that  the  consent  of  the  purchasers 
of  three  outlying  plots  must  be  obtained. 
Ground  Rent  Development  Co.,  Ld.  r.  West, 

[1902]  1  Ch.  674  ;    71  L.  J.  Ch.  354  ;    86  L.  T. 
403  ;  18  T.  L.  R.  430— Kekewich,  J. 


11.  Restrict  ire  Covenants— Action  for  Injunc- 
tion ly  one  I'lircJinscr  ii,/(/i/isf  a notltcr— Trivial 
Breach  hy  Plaintiff  linn.s.'lf—  Whether  a  Bar  to 
his  Action."\ — A  plaintiff,  one  of  the  purchasers 
under  a  budding  scheme,  does  not  lose  his  right 
to  enforce  the  provisions  of  the  scheme  against 
other  purchasers  merely  because  he  has  him- 
self committed  a  trivial  breach  of  covenant, 
which  has  caused  no  injury  or  annoyance,  and  of 
which  no  complaint  has  ever  been  made. 

Western  v.  McDermott  ((1877)  L.  R.  2  Ch. 
72  ;  36  L.  J.  Ch.  76  ;  15  W.  R.  265  ;  15  L.  T.  641) 
followed. 

Hooper  r.  Bkomet,  Raphael  third  party, 
[(1903)  89  L.  T.  37— Farwell,  J. 
And  see  No.  15,  infra. 

12.  Restrictive  Covenants — Cove/umts  running 
with  the  Land — "  One  Messuage  or  Dwelling- 
house  " — "  Private  Residence  only  " — Residential 
Flats.] — When  the  benefit  of  a  restrictive  cove- 
nant has  been  once  clearly  annexed  to  one  piece 
of  land,  it  passes  by  assignment  of  that  land,  and 
may  be  said  to  run  with  it,  in  contemplation  as 
well  of  equity  as  of  law,  without  proof  of  special 
bargain  or  representation  on  the  assignment.  In 
such  a  case  it  luns,  not  because  the  conscience  of 
either  party  is  affected,  but  because  the  pur- 
chaser has  brought  something  which  inhered  in 
or  was  annexed  to  the  land  bought.  This  is  the 
reason  why,  in  dealing  with  the  burden,  the 
purchaser's  conscience  is  not  affected  by  notice 
of  covenants  which  were  part  of  the  original 
bargain  on  the  first  sale,  but  were  merely  per- 
sonal and  collateral,  while  it  is  affected  bv  notice 
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of  those  which  touch  and  concern  land.  The 
covenant  must  be  one  that  is  capable  of  running 
with  the  land  before  the  question  of  the  pui-- 
chaser's  conscience  and  the  equity  affecting  it 
can  come  into  discussion. 

The  erection  of  a  block  of  flats  is  a  breach  of  a 
covenant  not  to  erect  more  than  one  messuage  or 
dwelling-house  on  a  plot. 

Resiilential  flats,  involving  the  use  of  a  public 
entrance  and  staircase,  do  not  answer  the  descrip- 
tion of  a  messuage  "  adapted  for  and  used  as 
and  for  a  private  residence  only." 

Decision  of  Farwell,  J.  ((J9  L.  J.  Ch,  59  ;  48 
W.  R.  202  ;    81    L.  T.  ?>\:>  ;    16   T.    L.    R.   20) 
affirmed. 
Rogers  r.  Hosegood,  [1900]  2  Ch.  388;   (59 

[L.  J.  Ch.  652  ;  48  W.  R.  659  ;  83  L.  T.  186  ; 
16  T.  L.  R.  489— C.  A. 

13.  Best r'lct ire  Corenants  —  ^^ House'' — Block 
of  Flats.] — The  term  "house"  in  a  restrictive 
covenant  in  a  conveyance  on  sale  prohi'nting 
the  erection  of  more  than  a  certain  number  of 
houses  on  a  certain  piece  of  land  will  be  con- 
strued, in  the  absence  of  indications  to  the  con- 
trary, as  being  equivalent  to  a  block  of  flats, 
but  not  to  each  single  flat. 

Decision  of  Cozens-Hardy,  J.  ((1900)  64  J.  P. 
185  ;  82  L.  T.  22)  affirmed."^ 
KiMBEE  i:  Admans,  [1900]  1  Ch.  412  ;  69  L.  J. 

[Ch.  296  ;  48  W.   R.  322  ;  82  L.  T.   136  :  16 
T.  L.  R.  207— C.  A. 

14.  Bestrictire  Corenants  —  Lots  —  Biffht  to 
Enforce — Xotice.l — Where  an  estate  is  sold  in 
lots  at  successive  *4ales  under  a  building  scheme, 
the  conditions  on  the  occasion  of  each  sale  pro- 
viding that  "  the  sale  of  the  respective  lots  is 
subject  to  the  following  stipulations,"  &c.,  a  pur- 
chaser nt  any  sale  can  only  enforce  the  stipula- 
tions in  respect  of  lots  then  shown  as  laid  out, 
and  as  to  which  the  restrictions  are  then  defined. 

The  fact  that  a  purchaser's  own  c.nveyance 
departs  from  the  terms  of  the  stipulations  does 
not  disentitle  him  to  enforce  the  real  stipulations 
against  the  other  lots,  nor  does  the  fact  that 
aher  the  date  of  his  own  contract  one  of  the 
other  ]iurchasers  obtains  a  conveyance  not  in 
accordance  with  the  stipulations. 

Knight  v.  Slmmonds  ([1896]  1  Ch.  653  ;  74 
L.  T.  188— Romer,  J.,  and  [1896]  2Ch.294  ;  65 
L.  J.  Ch.  583  :  44  W.  R.  580  ;  74  L.  T.  563- 
C.  A.)  followed. 

A  sub-purchaser  of  a  portion  of  an  originnl 
buyer's  purchase  is  not  precluded  from  enforcing 
the  stipulations  because  his  vendor  has  committed 
a  breach  of  them  on  anotlier  portion. 

The  conveyance  of  a  lot  A.  was  by  mistake 
drawn  so  as  to  allow  the  erection  of  a  shop 
(instead  of  a  private  house).  A.  sold  this  lot  to 
R.,  who  employed  A.'s  solicitor  to  carry  out  the 
matter.  The  solicitor  knew  of  the  scheme 
aliinide ;  but  it  was  held  on  the  facts  that  there 
was  nothing  in  the  title  dcctls  or  the  transaction 
which  would  have  brought  it  to  the  knowledge 
of  an  independent  solicitor,  if  B.  had   employed 


one  ;  and  that  therefore  B.,  having  bought   in 
good  faith  what  he  thought  was  a  "  shop  plot," 
was  not  affected  with  notice  of  the  restrictions. 
ROWELL  r.  Satchell,  [1903]  2Ch.212;  89  L.T. 
[267  ;  73  L.  J.  Ch.  20— Eady.  J. 

15.  Be.it rictife  Corenants — Xot'ice  imputed  to 
Snh-purcltaser.'] — A  sub-purchaser  of  a  plot  in  a 
building  estate  was  told  by  his  vendor  in  good 
faith  that  the  original  deed  was  lost.  He  was 
shown  a  copy,  which  eventually  proved  to  be 
incorrect. 

Held  that,  having  notice  of  the  deed,  he  was 
affected  with  notice  of  its  actual  contents. 
HooPEK  V.  Bromet,  Raphael  third  party. 
[(1903)  89  L.  T.  37— Farwell,  j! 
And  see  No.  11,  supra, 

16.  Best r'li-t ire  Corenants— Sales  at  Bifj'erent 
Times  of  Parts  —  Agreement — Implied  from 
Transaction  of  Sale  and  Purchase — Assigns  of 
Vendor.'] — Restrictive  covenants  can  be  etiforced 
by  one  purchaser  against  the  otheis  ;  they  all 
really  taking  parts  of  one  property.  That  the 
property  is  not  all  sold  at  one  time  does  not 
affect  the  (question  if  it  is  all  part  of  one  building 
scheme.  However,  it  is  a  question  of  fact 
whether  the  restrictions  are  merely  matters 
of  agreement  between  the  vendor  himself  and 
his  vendees,  imposed  for  his  own  benefit  and 
piotection,  or  are  meant  by  him,  and  understood 
by  the  buyers,  to  be  for  the  common  advantage 
of  the  several  purchasers.  A  purchaser  may 
also  be  entitled  to  the  benefit  of  a  restric- 
tive covenant  entered  into  with  his  vendor  by 
another  or  others,  where  his  vendor  has  contracted 
witli  him  that  he  shall  be  the  assign  of  it,  that 
is,  have  the  benefit  of  the  covenant.  And  such 
covenant  need  not  be  express,  but  may  be 
collected  from  the  transaction  of  sale  and 
purchase. 

Nottingham  Patent  Brick  and  Tile  Co.  v. 
Butler  ((1886)  16  Q.  B.  D.  778;  .55  L.  J.  Q.  B. 
280 ;  34  W.  R.  405  ;  54  L.  T.  444— C.  A.)  and 
Ben/^ils  V.  Cowli-^haic  ((1879)  11  Ch.  D.  866;  48 
L.  J.  Ch.  830  ;  41  L.  T.  116-C.  A.)  referred  to. 

Decision  of  Kekewich.  J.  (64  J.  P.  358  ;  82 
L.  T.  594)  affirmed. 

Nalder    and    Collyer's    Brewery    Co.    r. 
[Harman,  (1900)  83  L.  T.  257— C.  A, 

17.  Suriilu.'<  Unsold  Lands  in  Hands  of  Local 
Authority  —  Ajtiriiiati  re  Corenant  —  Implied 
Negatire  Stipulation — Oldigation  of  Vendor  of 
Unsold  Lots  to  vh.serre  Condition.i — Injunction — 
Co.-its— Public  Authorities  Protection  Act,  1893 
(56  &  57  Vict.  c.  61),  s.  1,  .suh-ss.  (b)  and  (c).]  — 
In  September,  1894,  the  defendants  offered  pro- 
perty desciibed  as  builtling  land  adapted  for 
first-class  shops  or  any  business  requiring  roomy 
premises  for  sale  by  auction  in  lots.  The  ninth 
condition  of  sale  provided  that  the  purchasers  of 
lots  3  to  7  inclusive  should  erect  within  two 
years  of  the  day  of  sale,  cm  each  of  the  lots 
respectively  purchased  by  thi-m,  a  sliop  and 
dwelling-house  of  a  certain  minimum  value,  and 
should  enter  into  covenants  to  that  effect  with 
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the  vendor.  The  plaintiff  purchased  the  lands 
comprising  lot  2,  which  adjoined  lots  3  to  7, 
but  the  remaining  lots  were  unsold,  and,  although 
efforts  were  subsequently  made  to  eflEect  a  sale, 
such  lots  remained  unsold. 

In  1897  the  defendants  took  steps  to  erect  on 
the  unsold  lands  a  fire-engine  station  of  a  value 
exceeding  the  aggregate  of  the  buiklings  con- 
templated by  the  conditions  of  sale.  The  plaintiff 
sought  to  restrain  the  defendants  from  erecting 
the  fire-engine  station. 

Held— (1)  that  the  defendants  as  vendors, 
apart  from  their  position  as  a  local  authority, 
were  under  an  obligation  to  the  plaintiff  to  ol)- 
serve  the  condition  of  sale  ;  but  (2)  that,  such 
conditions  being  silent  as  to  the  user  of  the 
buildings  when  erected,  or  their  maintenance  as 
shops  and  dwelling-houses,  a  negative  stipulation 
that  such  buildings  and  no  other  were  to  be 
erected  ought  not  to  be  implied  ;  and,  conse- 
quently, that  the  action  must  be  dismissed  with 
costs  to  be  taxed  as  between  solicitor  and  client. 
HoLFOED  V.  Acton  Urban  District  Council. 

[1898]  2  Ch.  2-tO  ;  67  L.  J.  Ch.  636  ;  78  L.  T. 
829  ;  14  T.  L.  R.  476— Stirling,  J. 

III.  CONDITIONS  AND  PARTICULARS  OF 
SALE. 

18.  Annulling  Sale — Defective  Title — "  Matter 
or  'Thing  relating  or  incidental  to  Sale" — 
3Iatfer  if  Coiireyajice.]— A  ]easehold  house  was 
put  up  for  sale,  the  particulars  stating  that  it 
was  held  on  a  lease  for  ninety-nine  years,  and 
that  the  sale  was  by  a  mortgagee.  One  of  the 
conditions  of  sale  provided  that,  if  any  objection 
whatever  should  be  made  "as  to  the  title,  par- 
ticulars, conditions,  or  any  other  matter  or  thing 
relating  or  incidental  to  the  sale,  which  the 
vendor  is  unable  or  unwilling  to  comply  with," 
the  vendor  should  have  full  power  to  annul  the 
sale.  It  afterwards  appeared  that  the  vendor'^ 
title  was  under  a  mortgage  by  sub-demise,  the 
legal  estate  in  which  was  outstanding  in  a  mort- 
gagee, who  was  said  to  have  been  paid  off,  and 
that  certain  days  of  the  original  term  were  still 
outstanding. 

The  purchaser  required  that  several  persons 
should  join  in  the  assignment  to  get  in  these 
outstanding  interests. 

Held — that  the  condition  was  wide  enough 
to  include  a  matter  of  conveyance  as  well  as  a 
matter  of  title,  and  that  the  vendor  was  entitled 
to  annul  tiie  sale  under  the  condition. 

Bowman  v.  Ifyhnid  (8  Ch.  D.  588)  dis- 
tinguished. 

Decision  of  Kekewich,  J.,  reversed. 
He  Deighton  and  Harris'  Contract,  [1898] 
[1  Ch.  458  ;  67  L.  J.  Ch.  240  ;  78  L.  T.  430  ;  46 
W.  R.  341— C.  A. 

19.  <  'undifion  of  Sale—  Condition  ntuiing  Defect 
of  Title— Delegation  of  Trusit.]—A  cond'itiou  of 
sale  of  leasehold  premises  stated  that  a  testator, 
by  his  will,  bequeatlicd  the  prendses  to  his  wife, 
in  trust  for  herself  and  her  children,  to  be  applied 


by  her  as  she  should  deem  most  expedient,  and 
that,  to  give  effect  to  the  trusts  contained  in  the 
will,  the  widow,  on  her  re-marriage,  conveyed 
the  premises  to  trustees,  upon  trust,  by  sale  or 
mortgage,  to  raise  £1,000  for  the  benefit  of  the 
said  children,  and  that,  in  pursuance  of  this 
trust  for  sale,  the  vendors  were,  selling  and 
would  convey  the  premises  as  trustees,  and 
not  otherwise,  and  should  not  be  bound  to 
procure  the  concurrence  of  any  other  parties. 
The  will  contained  no  provision  authorising  this 
to  be  done. 

The  purchaser  refused  to  complete,  on  the 
ground  that  a  good  title  had  not  been  shown,  as 
the  widow  had  no  power  to  delegate  her  trust. 
The  vendors  relied  on  the  condition. 

Held — that  the  widow  committed  a  breach 
of  trust  by  assigning  the  premises  to  trustees, 
and  t!iat  the  purchaser  was  not  precluded  by 
the  condition  from  objecting  to  the  title  on  this 
ground,  inasmuch  as  he  was  entitled  to  assume 
that  a  power  to  do  what  was  done  by  the  widow 
should  be  bhown. 

In  re  OFlanagan  and  Ryan's  Contract, 
[1905]  1  Ir.  R.  280— M.R. 

20.  Cost  —  Conreyance  —  Mortgagees"  Concur- 
rence.']— A  condition  in  a  contract  for  the  sale 
of  freehold  property  required  the  assurance  and 
every  other  instrument  required  for  getting  in 
or  releasing  any  outstanding  estate,  right  or 
interest,  or  for  completing  or  perfecting  the 
vendor's  title,  or  for  any  other  purpose,  to  be 
prepared  by  and  at  the  expense  of  the  purchaser. 

Held  —  that  the  expense  of  procuring  the 
concurrence  of  the  mortgagees  was  not  provided 
for,  and  according  to  the  ordinary  rule  it  fell  on 
the  vendor. 

In  re  Willett  and  Argcnti  ((188'9)  60  L.  T.  735) 
distinguished. 

In  be  Sander  and  Walford's  Contract, 
[(1900)  83  L.  T.  316— Farwell,  J. 

21.  Delay  in  Completion  —  "  Purchaser  in 
Default" — Default  of  Vendor  in  Performance — 
Damages.']— A  vendor  claimed  interest  on  the 
balance  of  the  purchase-money  from  the  date 
fixed  for  completion  to  the  actual  date  of  com- 
pletion under  a  condition  of  sale  providing  that, 
if  from  any  cause  whatever  the  completion  of  the 
purchase  was  delayed  beyond  the  date  mentioned, 
■'  the  purchaser  in  default "  should  pay  interest  on 
the  remainder  of  his  purchase-money  at  the  rate 
therein  specified  until  completion.  Avery  con- 
siderable part  of  the  delay  in  carrj^ing  out  the 
contract  aiose  entirely  from  the  default  of  the 
vendor  in  doing  what  he  could  reasonably  and 
fairly  have  done  had  he  been  careful  to  fulfil  his 
contract.  The  contract  might  have  been  carried 
out  three  months  earlier  than  the  actual  date  of 
completion.  There  was  no  question  of  want  of 
good  faith. 

Held — that  the  purchasers  were  not  in  default 
within  the  meaning  of  the  condition. 

Denninq  v.  Henden^on  ((1847)  1  De  (4.  &  Sm. 
689  ,  17  L.  J.  Ch.  8  ;  12  Jur.  89  ;  10  L.  T.  (o.B.) 
302)  followed. 
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Conditions  and  Particulars  of  S&le— Co /it  in)/ ed. 
Held,  also,  that  damages  could  bo  recovered 
for  the  delay  caused  by  the  vendor  by  reason  of 
his  not  having  cared,  or  troubled,  or  laken 
reasonable  pains  to  perform  his  contract. 

Jaqucs  v.  Mille/-  ((1877)  6  Ch.  D.  153  ;  47  L.  J. 
Ch.  544  ;  25  W.  R.  846  ;  37  L.  T.  151— Fry,  J.) 
followed. 

Jones   /•.   Gardiner,    [1902]    1   Ch.   191  ;    71 

[L.  J.  Ch.  9:?  ;  50  W.  R.  265  :    86   L.  T.  74— 

Byrne,  J. 

22.  Delay  in  Co/npletkm — Disprite  as  to  Foi-m 
of  Conceya/ice— Whether  "  Wilfvl  Default"  of 
Veiidin- — Lh/biHty  of  Pu/'cha.te/-  to  paij  I/ite/'cat 
—  Ve/i(lo/-  A('cou//ti/ig  foi'  Ih;nt>i  a/al  Pz-ofifx — 
Whethei-  liable  for  Oco/pathm  lle/it  of  Land  !/i 
his  OiTi//)afio/i.] — A  sale  of  real  property  was  to 
be  completed  on  January  2nd,  1899,  and  the 
contract  provided  that,  if  completion  should  be 
delayed  "  from  any  cause  whatever  other  than 
wilful  default  on  the  part  of  the  vendor,"  the 
purchaser  should  pay  interest  at  5  per  cent,  on 
the  purchase-money.  Disputes  arose  as  to  the 
form  of  the  conveyance  ;  and  ultimately,  in  an 
action  brought  by  the  purchaser,  Buckley,  J., 
gave  judgement  for  specific  performance  with 
costs,  holding  that,  although  the  point  in  dispute 
was  really  unimportant,  the  vendors  were  wrong 
in  their  contention,  and  ought  to  have  accepted 
the  conveyance  tendered  by  the  purchaser. 

He.  however,  ordered  the  purchaser  to  pay 
interest  on  the  pnrchase-money  on  the  ground 
that  (1)  there  had  been  no  ''  wilful  default"  on 
the  part  of  the  vendors,  and  (2).  even  if  there 
had,  the  delay  wns  really  caused  by  the  purchaser 
being  unable  to  find  the  purchase  money.  On 
appeal  : — 

Held — that  in  considering  the  question  of 
"  wilful  neglect"  there  is  no  distinction  between 
a  vendor's  mistakes  as  to  title,  as  to  evidence  of 
title,  or  as  to  conveyance,  but  that  the  appeal 
must  be  dismissed  for  the  second  reason  given  by 
Buckley,  J. 

Per  Stirling  and  Cozens-Hardy,  L.JJ.,  the 
delay  was  not  due  to  the  "default,"  if  any. 

Per  Vaughan  Williams,  L.J.,  it  was  due  to  the 
"default." 

Per  Vaughan  Williams  and  Stirling,  L.JJ., 
there  was  "  wilful  default  "  on  the  part  of  the 
vendor  within  the  meaning  of  the  contract. 

The  rule  laid  down  in  I/i  re  You/ig  a/ul 
Hai-tso/i\  Cont/'act  ((1885)  31  C.  U.  168  ;  50 
J.  P.  245  ;  34  W.  R.  84  ;  53  L.  T.  837— C.  A.) 
2)er  Bovven,  L.J.,  is  not  affected  by  the  language 
of  Lindley,  L.J.,  in  I/i  re  London  (A/rjwration 
and  TuhW  Co/itract  ([1894]  2  Ch.  524  ;  (;3  L.  J. 
Ch.  580  ;  70  L.  T.  719— C.  A.). 

Per  Cozens-Hardy,  L.J.,  thei-e  was  no  "  wilful 
default." 

Held,  also,  that  in  accounting  for  rents  and 
profits  the  vendor  could  not  be  charged  with  an 
occupation  rent  in  respect  of  land  in  his  own 
occupation. 

Decision  of  Buckley,  .1.  ([1902]  1  Ch.  226  ;  7! 


L.  J.  Ch.  60;  50    W.    R.    118;  85    L.    T.    75  3 
afSrmed. 

Bennett  v.  Stone,  [1903]  1  Ch.  509  ;  72  L.  J. 
[Ch.  240  ;  51  W.  R.  338  ;  88  L.  T.  35— C.  A. 

23.  Delaij  i/i  Completion — "  Wilful  Default" 
— I/iahilify  to  yire  Possession  on  Day  Agreed — 
Inti'/'est  on  Purch</se-/)ioney .'] — A  contract  for 
the  sale  of  freeholds  provitled  that  the  purchase 
should  be  completed  on  August  1st,  1904  ;  that 
on  completion  the  purchaser  should  be  given 
possession  ;  that  the  purchaser  should  pay  the 
purchase-money  on  that  date  ;  and  that  if,  from 
any  cause  other  than  the  wilful  default  of  the 
vendors,  the  purchase  should  not  be  completed 
on  or  before  that  date,  the  purchaser  should  pay 
interest  on  the  purchase-money.  On  the 
stipulated  day  the  vendors  found  themselves 
unable  to  give  vacant  possession  of  a  part  of  the 
property  which  they  had  assumed  to  have  been 
held  under  a  quarterly  tenancy.  On  that 
assumption  they  had  served  a  three  months' 
notice  to  quit  for  August  1st ;  but  in  ejectment 
proceedings  it  was  held  that  the  tenancy  was  a 
yearly  one,  commencing  on  May  1st,  and  that 
therefore  the  notice  was  insufficient.  The  pre- 
mises in  question  consisted  of  a  public-house 
which  had  been  held  for  more  than  thirty  years 
at  an  annual  rent,  payable  quarterly.  The 
tenancy  had  commenced  on  May  1st,  1871,  but 
the  vendors  had  no  record  or  recollection  of  the 
exact  terms  of  the  letting. 

Held  that,  in  assuming  the  tenancy  to  be 
quarterly,  and  in  fixing  the  date  for  completion 
on  that  assumption,  the  vendors  had  been  guilty 
of  wilful  default,  and  that  therefore  they  were 
not  entitled  to  be  paid  interest  on  the  purchase- 
money. 

In  ee  Postmaster-General  and  Colgan's 

[Contract,  [1906]  1  Ir.  R.  287,  477— Barton, 

J.,  and  C.  A.  (Ir.) 

24.  ^^ JEr/vr,  Misstatement,  or  Omission"  in 
Particulars — Notices  to  Sewer,  Mag,  and  Pare 
u/idrr  the  Public  Health  Act,  \%7o— Non-dis- 
closure to  Purchaser  —  Co/npenmtion  —  Public 
Health  Act,  1875  (38  &  39  Vict.  c.  55),  ss.  150, 
257.1 — Leasehold  property  in  a  town  was  sold 
subject  to  a  condition  thit,  if  any  "  error,  mis- 
statement, or  omission  "  should  be  discovered  in 
the  particulars,  the  same  should  not  annul  the 
sale,  but  should  be  a  subject  for  comj)ensation. 
It  was  subsequently  discovered,  before  the  com- 
pletion of  the  purchase,  that  notice  to  sewer,  flag, 
and  pave  the  ail  joining  stieet  had  prior  to  the  sale 
been  served  upon  the  vendor  by  the  local 
authority  under  the  provisions  of  the  Public 
Health  Act,  1875.  These  notices  had  not  been 
complied  with,  nor  had  they — without  any 
fraudulent  intent — been  disclosed  to  the  pur- 
chaser at  the  time  of  the  sale.  The  purchaser 
elected  to  complete  his  purchases  without  pre- 
judice to  any  claim  that  he  might  have  to  com- 
pensation for  the  non-disclosure  of  the  notices  in 
(question. 

Held  that,  inasmuch  as  the  property  would 
always  have  continued  liable  to  the  service  of 
these  notices  in  the  hands  of  the  purchaser  from 
the  moment  of  his  purchase,  supposing  they  had 
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Conditions  and  Particulars  of  S&le— Continued. 
not  been  previously  served,  and  inasmuch  as  it 
was  accordingly  impossible  to  believe  that  the 
market  value  of  the  property  could  be  afifected  m 
the  slightest  degree  by  the  question  whether 
such  notices,  as  a  matter  of  fact,  had  or  had 
not  been  given  at  the  time  of  the  sale,  the  pur- 
chaser must  be  taken  to  have  suffered  m  fact 
no  practical  injury  (^rlamnvnO  from  the  non- 
disclosure of  what  had  actually  happened. 

Held  accordingly  (Collins,  L.J.,  iliihltante)— 
that  even  if  such  non-disclosure  constituted  an 
"  error  "  or  "  omission  "  within  the  meaning  of 
the  condition,  yet  since  no  practical  injury 
(damnum')  had  in  fact  been  done,  no  compensa- 
tion could  be  given  the  purchaser  under  the 
provision  of  that  condition. 

Per  Collins,  L.J. — The  non-disclosure  of  the 
notice  constituted  an  "  error  "  or  "  omission  "  on 
the  part  of  the  vendor  within  the  meaning  of  the 
condition. 
In  ee  Leyland    and   Taylor's    Contract, 

ri900]    2    Ch.    625 ;  69    L.   J.   Ch.   764 ;    49 

W.  R.  17  ;  83  L.  T.  380  ;  16  T.  L.  R.  566— 

C.  A. 

25.  ''  Error  or  Mi.s.-itatemrnt''— Defect  of  Title 
—  Compehxiit'io))'  lifter  Conreijiniee  —  Common 
Mistalte—  //^'xr/.w/o;/.]- Certain  freehold  here- 
ditaments were  sold  by  the  Cuuil  in  a  partition 
action,  subject  to  a  condition  that  "  if  any  error 
or  misstatement  shall  appear  to  have  been  made 
in  the  particulars  of  sale  or  these  conditions, 
such  error  or  misstatement  is  not  to  annul  the 
sale,  or  entitle  the  purchaser  to  be  discharged 
from  his  purchase,  and  a  compensation  is  to  be 
made  to  or  by  the  purchaser,  as  the  case  may  be, 
and  the  amount  of  such  compensation  is  to  be 
settled  by  the  Judge  at  Chambers."  More  than 
a  year  after  the  conveyance  to  the  purcliaser  it 
was  discovered  that  a  certain  part  of  the  here- 
ditaments belonged  to  a  third  party,  whose 
interest  the  purchaser  bought  out.  The  pur- 
chase-money had  been  paid  into  Court  and 
partly  distributed. 

Held — that  the  purchaser  was  not  entitled  to 
claim  compensation  under  the  condition,  inas- 
much as  it  did  not,  and  was  not  intended  to, 
apply  to  the  case  of  a  defect  of  title,  but  only  to 
error  or  misstatement  in  the  description  of  the 
subject-matter  of  the  sale,  such,  for  example,  as 
an  error  in  quantity,  or  nature,  or  tenure,  or 
amount  of  the  vendor's  interest  ;  that  there  was 
no  error  or  misstatement  in  the  description  of 
the  property,  the  real  complaint  being  that  no 
title  could  be  shown  to  a  part  of  the  property  so 
described  ;  that,  assuming  that  there  had  been  a 
common  mistake  on  the  part  of  the  vendor  and 
purchaser,  and  assuming  that  there  need  not  be 
a  total  failuie  of  consideration  to  justify  rescis- 
sion after  conveyance,  the  error  had  notbeen  of 
such  a  nature  as  to  justify  it;  and  that, as  the 
purchase-money  had  been  dealt  with  by  the 
order  of  the  Court,  the  trustee  vendor  must  be 

x(jner;ited  from  liability. 

Di-.BEMiAM   r.   Sawbridge,   [1901]   2   Ch.  98; 

[7(1    L.  J.  Ch.  .-.25;  49  W.  R.   502;  84    L.   T. 

r»19;  17  T.  L.  R.  441--Byrne.  J. 


26.  Indemnity  against  Rent — Misleading  Con- 
dition —  Sale  'under  the  ConH  —  Constructive 
]\\,tice  —  Vendor  and  Purchaser  Act,  1874 
(37  &  38  Vict.  c.  78).]  —  Certain  premises, 
described  as  lot  2,  were  sold  by  public  auction, 
under  the  direction  of  the  Court.  The  particulars 
stated  that  lot  2  was  held,  with  other  premises, 
under  a  lease  of  1877,  for  a  term  of  years, 
subject  to  rent,  and  further  stated  that  the  said 
lot  2  was  sold  "  subject  to  the  said  rent,  but  is 
indemnified  therefrom  by  an  indenture,  dated 
16th  August,  1881,  whereby  the  said  lot  was 
assigned  to  A.  J."  The  12th  condition  of  sale 
was  as  follows  :  "  Lot  2  was  assigned  by  deed 
dated  16th  August,  1881,  indemnified  against 
the  rent  reserved  by  the  said  lease  (of  1877),  as 
in  the  said  deed  rnentioned,  and  the  purchaser 
shall  not  require  any  information  as  to  the  person 
or  persons,  or  premises  liable  to  the  said  rent,  or 
bound  by  the  said  indemnity."  The  indenture 
of  assignment  of  1881  assigned  lot  2  to  A.  J., 
"  indemnified  from  the  rent,  but  subject  to  the 
covenants  by  the  lessee  and  the  conditions  of  the 
said  lease." 

M.  was  declared  the  purchaser  of  lot  2.  At 
the  time  he  believed  that  the  other  premises 
demised  by  the  lease  of  1877  were  bound  to 
indemnify  lot  2  against  the  rent  reserved  by  the 
lease. 

The  purchaser  applied  to  be  discharged  from 
his  coniract  on  the  ground  that  the  provision  as 
to  indemnity  contained  in  the  deed  of  1881  did 
not  give  him  any  real  or  adequate  indemnity 
against  the  rent  as  he  was  entitled  to  under  his 
contract. 

Held — that  there  was  not  an  indemnity 
within  the  contract,  and  that  the  condition  of 
sale  was  one  which,  taken  in  connection  with 
the  particulars,  rendered  the  information  given 
by  the  document  insufficient  and  misleading, 
and  that  therefore  the  purchaser  should  be  dis- 
charged fi-om  his  contract. 

Manifold  r.  Johnston,  [1902]  1  Ir.  R.  7— M.  R. 

27.  Interest  on  Purchase  -  money — Delay  in 
Completion  —  Defect  in  Title  —  "  Default"  of 
Vendor.'] — By  an  agreement  for  the  sale  of 
leasehold  property,  it  was  provided  that,  "  if 
from  any  cause  whatever,  other  than  the  default 
of  the  vendor,"  the  purchase  should  not  be  com- 
pleted on  the  day  named  in  the  aga-eement,  the 
purchaser  should  pay  to  the  vendor  interest  at 
4  per  cent,  per  annum  on  the  residue  of  the 
purchase-money  from  that  date  until  the  com- 
pletion of  the  purchase.  Owing  to  a  defect  in 
the  title  of  the  vendor,  who  held  the  property 
under  an  absolute  conveyance  from  persons  who 
purported  to  convey  under  the  powers  of  a 
certain  section  of  a  private  Act  of  Parliament 
which  did  not  in  fact  authorise  them  to  do  so,  a 
deed  of  confirmation  executed  by  the  proper 
person  in  accordance  with  the  Act  was  required 
by  the  purchaser,  and  procured  by  the  vendor  at 
his  own  expense.  This  caused  a  delay  in  the 
completion  of  the  purchase,  and  the  vendor 
claimed  interest  under  the  agreement  up  to  the 
date  of  the  completion.  A  summons  was  taken 
out  by  him  under  the  Vendor  and  Purciiaser 
Act,  1874,  asking  for  a  declaration  that  there  had 


369 


SALE   OF   LAND. 


370 


Conditions  and  Particulars  of  Sale — Continued. 
been  no  ''default  "  on  his  part  disentitling  him 
to  interest  on  the  purchase-money. 

Held — -that  the  omission  by  the  vendor  to 
detect  and  provide  for  this  defect  in  his  title  did 
not  amount  to  •'  default  "  on  his  part  ;  and  that 
therefore  he  was  entitled  to  interest  on  the 
purchase-money. 

Decision  of  Homer,  J.  ([1898]  1  Ch.  433:  78 
L.  r.  250  ;  46  W.  R.  373)  affirmed. 

In  ee  Woods'  and  Lewis'  Contract,  [1898]  2 

[Ch.  211  ;  67  L.  J.  Ch.  475  ;  78  L.  T.  665  ;  14 

T.  L.  E.  457  ;  46  W.  R.  613— C.  A. 

28.  Jlixdeseripfion — Action  hij  PurcUaxer  fur 
Hetttrn  of  Bcjjoxit,  Rescission,  and  Expenses — 
Notice  by  Vendor  to  jRescind.~\ — The  mere  issue 
of  a  writ  by  a  purchaser  will  not  deprive  a 
vendor  of  his  right  to  rescind  the  contract  under 
the  usual  rescission  clause  in  conditiuns  of  sale, 
even  though  the  words  "notwithstanding  any 
intermediate  litigation"  are  wanting  in  the 
clause.  In  order  to  preclude  the  exercise  of  the 
right,  there  must  be  an  actual  waiver  either  by 
acquiescence  in  the  litigation  or  otherwise  ;  and 
there  is  no  general  rule  as  to  the  length  of  time 
which  must  elapse  from  the  commencement  of 
the  litigation  in  order  to  prove  such  waiver. 

Isaacs  r.  Towell,  [1898]  2  Ch.  285  ;   67  L.  J. 
[Ch.  508  ;  78  L.  T.  619— Byrne,  J 

29.  Misdescription  of  Qnantity — Knowledge  of 
Purchaser — Compensation.] — The  particulars  of 
a  contract  for  the  sale  of  land  contained  a  mis- 
description of  the  quantity  of  land  in  one  parcel. 
The  plaintiff,  the  purchaser,  knew  perfectly  well 
the  land  he  intended  to  buy  ;  he  had  lived  in  the 
neighbourhood  of  it  and  had  been  negotiating 
for  it  for  some  time. 

Held  —that  the  plaintiff  was  not  entitled  to 
compensation. 

Cobbett  c.  Locke-King,  (1900)    16  T.  L.   R. 
[379— Wright,  J. 

30.  Mixlrudinq  Condition— A'ot  to  Inquire  info 
Prior  Titlr-^lJeferf  in  Prior  Title  within  Vrndor'x 
Knowh'd!/r.]—lii  1S65  {'.  demised  loF.  afarm  for 
twenty-one  years  subject  to  a  covenant  against 
assignment  without  written  consent.  F.  devised 
the  farm  in  trust  for  his  daughter  and  died.  On 
the  daughter's  marriage  the  farm  was  by  two 
deeds  assigned  to  trustees  in  trust  for  her  husband 
A.  for  life  with  other  trusts  over.  C.'s  consent 
to  these  assignments  was  not  obtained.  In  1901 
C.  granted  a  twenty-one  years'  lease  of  the  farm 
to  A.  In  1904  A.  sold  it  by  auction,  describing 
it  as  being  held  under  the  lease  of  1901,  and 
stipulating  that  the  purciiaser  should  not  inquire 
into  his  prior  title.  Tiie  purchaser  discovered  the 
memorials  of  the  assignments,  and  refuseil  to 
complete. 

Held — (1)  that  the  new  lease  obtained  in 
1901  by  A.  might  probably  be  held  by  him 
subject  to  the  trusts  affecting  tlie  <»ld  lease  ;  and 
(2)  that  the  stipulatidu  in  the  conditions  of  sale 


was  misleading  and  unfair,  and  that  A.  could  not 
make  a  good  title. 

In  re  Tdrpin  and  Akern's  Contract,  [1905] 
[1  Ch.  85-C.  A. 

31.  Mi.Hrepre.snitatton —  Title — Enlargement  of 
Long  Term  into  Freehold — Conveyancinq  and  Law 
of  Property  Act,  1881  (44  &  45  Vict.  c.  41), 
s.  65  (1).] — A  vendor  of  property,  where  he  has 
reasonable  grounds  for  so  stating,  is  entitled  to 
describe  in  the  particulars  of  sale  the  property  as 
being  held  on  a  particular  tenure,  and  in  the 
conditions  of  sale  to  limit  the  proof  of  title  which 
the  purchaser  might  otherwise  require. 

A  vendor  described  property  as  freehold.  The 
conditions  stated  that  it  was'  held  under  a  500 
years'  lease  from  1672  at  a  rent  of  \s.,  but  had 
in  1828  been  assigned  free  of  the  rent,  which  had 
never  since  been  paid,  and  the  purchaser  was 
required  to  assume  that  the  rent  had  been 
released.  The  vendor  had  executed  a  deed  poll 
enlarging  his  estate  into  a  fee  simple,  and  the 
purchaser  was  also  required  to  assume  that  such 
deed  poll  operated  as  an  effectual  enlargement. 
All  facts  were  truly  stated. 

Held— that  the  vendor  was  justified  in  de- 
scribing the  property  as  freehold,  and  in  requiring 
the  purchaser  to  assume  the  facts  in  question. 

Torrance  v.  Bolton  (21  W.  R.  134  ;  L.  R.  14  Eq. 
124  ;  8  Ch.  118)  distinguished. 
Blatberg   v.  Keeves,   [1906]   2   Ch.  175;  75 

[L.  J.  Ch.  464  ;  54  W.  R.  451  ;  95  L.  T.  412— 
[AVarrington,  J. 

32.  Ohligation  of  Purcha.wr  to  Discharge 
"  Outgoings"— Compulsory  Sanitary  Work.]  — 
Conditions  of  sale  provided  for  completion  of  the 
purchase  on  a  certain  day,  and  for  the  appor- 
tionment of  lents,  rates,  taxes,  and  outgoings  up 
to  that  day,  and  also  in  the  event  of  completion 
being  delayed  beyond  such  day  for  the  purchase- 
money  bearing  interest,  or,  at  the  vendor's 
option,  he  to  receive  the  rents  up  to  the  day  of 
actual  com{)letion  of  the  purchase. 

Held — that  in  the  event  of  completion  being 
delayed  beyond  the  appointed  day,  the  vendor 
had  the  option  of  either  claiming  interest  and 
accounting  to  the  purchaser  for  rents  since  the 
appointed  day,  or  of  keeping  all  sums  in  fact 
received  by  the  vendor  since  that  day  from 
tenants;  but  there  being  no  words  expressly 
relieving  the  purchaser  from  the  obligation  to 
discharge  outgoings  after  the  appointed  day,  and 
no  ground  for  inserting  anything  by  implication, 
the  expense  of  complying  with  a  sanitary  notice 
under  the  Public  Health  (London)  Act,  1891,  after 
the  appointed  day  and  after  the  title  having  been 
accei)ted,  must  be  borne  l-y  the  purchaser. 

Tuhhs  v.  ]\'i/une  ([1897]   1    Q.  R.  74  ;  06  L.  J. 
Q.  B.  11 6 -Collins,  J.)  applied. 
Barsht  r.  Tagg,  [1900]  1  Ch.  231  ;  69  L.  J.  Ch. 

[91  ;  48  W.  R.  220  ;  81  L.  T.  777  ;  16  T.  L.  R. 
100— Cozens-Hardy,  J. 

33.  Itiqht  to  Itcxciud— Limit  to— No  Title  to 
Minerals— llighf  to  I'lirchaxrr  to  Claim  Conreg- 
ance  with  Com/ieuxutin/i.]  —  A  (•onditit>n  giving  a 
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Conditions  and  Particulars  of  Sale— Continued. 
vendor  the  right  to  rescind  if  he  be  unwilling  to 
comply  with  any  objection  to  his  title  is  not 
unrestricted.  He  must  show  some  reasonable 
ground  for  his  unwillingness,  and  there  must 
have  been  no  failure  on  his  part  to  act  as  a 
prudent  man  would  do  in  contractual  dealings 
with  others. 

J.  agreed  to  sell  to  H.  a  freehold  villa  under  a 
contract  which  proviiled  that  (1)  the  vendor 
might  rescind  the  contract  if  the  purchaser  in- 
sisted on  any  objection  or  requisition  "  as  to 
title "  which  the  vendor  should  be  "  unable  to 
remove  or  comply  with  "  ;  and  (2)  that  any  mis- 
statement or  omission  in  the  particulars  should 
form  the  subject  of  compensation. 

H.  discovered  that  J.  had  showed  no  title  to 
the  minerals,  and  made  and  insisted  on  a 
requisition  in  respect  thereof.  J.  believed  that 
it  was  well  known  that  the  minerals  were  in 
other  hands. 

Held — that  J.,  having  regard  to  his  conduct 
and  the  facts,  could  not  claim  to  rescind  ;  and 
that  H.  was  entitled  to  a  conveyance  of  all  J.'s 
interest  with  compensation. 

Bowman  v.  Hyland  ([1878]  8  Ch.  D.  .588  ;  47 
L.  J.  Ch.  581  ;  39  L.  T.  90  — Hall,  V.-C.) 
explained. 

Decision  of  Buckley,  J.  ([1905]  1  Ch.  603  ;  74 
L.  J.  Ch.  389  ;  53  W.  R.  428  ;    92  L.  T.  591) 
affirmed  on  other  grounds. 
In    be    Jackson   and    Haden's    Conthact, 

[1906]    1    Ch.   412;    25    L.    J.    Ch.   226;    54 
W.  R.  434  ;  94  L.  T.  418— C.  A. 

34.  Biff/if  to  Mescind — Limit  to — Requisitions 
which  Vendor  man  ^^  "  imwllliru/  to  coniplij 
icith"  —  Arhltrarii  Refusal — Right  to  Cluiiii 
Specijic  Performance.  ] — Conditions  of  sale  stated 
that  the  vendor  was  a  trustee  for  sale,  and  gave 
him  power  to  rescind  a  contract  if  the  purchaser 
made  any  objection  or  requisition  which  he  was 
"  unable  or  unwilling  to  remove  or  comply  with." 

The  abstract  showed  that  the  trixst  for  sale  only 
arose,  and  the  vendor  could  only  make  a  title  if 
W.  (who  died  in  1858)  left  at  least  one  child 
surviving  her.  In  answer  to  requisitions  the 
vendor  gave  the  date  and  place  of  W.'s  marriage 
and  the  names  of  her  children,  but  not  their 
addresses.  He  knew  the  address  of  one  child 
and  the  address  of  the  solicitors  acting  for  the 
others  ;  but  when  pressed  for  further  informa- 
tion declined  to  give  it  and  purported  to  rescind 
the  contract. 

Held— that  the  requisition  was  reasonable, 

and  that  his  refusal  was  arbitrary,  and  that  the 

purchaser  was  entitled  to  specific  performance. 

QuiNlON  V.  Hoene,  [1906]  1  Ch.  596  ;  75  L.  J. 

[Ch.  293  ;  54  W.  R.  344— Farwell,  J. 

35.  Right  to  Rescind— Limit  to— Sale  under 
Direction  of  Court— Purchaser  discharged  from 
Ciintrart  on  Ground  of  Misrepresentation  — 
li'iidor's  Night  to  Rescind — Costs  recoverable  by 
J'lirrliiixcr.] — Land  was  sold  under  direction  of 
the  C(jurt.  Subsequently,  on  the  purchaser's 
application,  the  Court  discharged  him  from  the 
contract   on    the   irround   of   misrcproscntatidn, 


The  vendor  thereupon  claimed  to  rescind  on  the 
ground  of  unwillingness  to  comply  with  the 
objection  to  title  forming  the  subject-matter  of 
the  misrepresentation. 

Held— (1)  that  he  could  not  do  so  ;  and 
(2)  that  as  the  sale  was  under  the  direction  of 
the  Court,  the  purchaser  could  recover  the  costs 
occasioned  by  his  bidding  and  liurchase  in 
addition  to  the  costs  of  the  application  to  the 
Court  and  of  investigating  the  title. 

Holliwell  c.  Seacombe,  [1906]  1  Ch.  426  ;  75 

[L.  J.  Ch.  289  ;  .54  W.  R.  855  ;  94  L.  T.  186— 

Kekewich,  J. 

36.  Sale  bg  the  Court — Conditions  of  Sale — 
Abstract  of  Title — Conrei/anclng  and,  Law  of 
Property  Act,  1881  (44  &  45  Vict.  e.  41),  s.  70.] 
— By  order  of  the  Court,  certain  landed  property 
was  put  up  for  sale.  In  the  contract  for  its  sale 
a  clause  was  inserted  that  "all  facts  or  matters 
appearing  to  be  proved  or  to  be  certified  by  a 
chief  clerk  or  Master  attached  to  the  chambers 
of  the  said  judge,  or  to  be  stated  or  implied  in 
any  judgment  or  order  in  the  action  in  which 
this  sale  is  made,  are  to  be  deemed  thereby  suffi- 
ciently and  conclusively  evidenced."  The  Master 
certified  that  the  projjerty  to  be  sold  formed  part 
of  the  estate  of  one  Joseph  Whitham,  deceased, 
f lom  whom  the  title  was  derived.  The  purchaser 
asked  for  an  abstract  of  certain  deeds. 

Held — that  having  regard  to  sect.  70  of  the 
Conveyancing  Act,  1881,  and  to  the  terms  of  the 
contract,  a  good  title  had  been  shown. 


In  ke  Whitham,  Whitham 
[49    W,   R.    597  ;     84    L. 


•.   Da  VIES,  (1901) 

T.    585— Cozens- 

Hardy,  J. 


37.  Substantial  3Jisdescrijjtio)i-  —  Compensation 
— Specijic  Perfortnance — Possessory  litle.'] — The 
plaintiff,  at  a  sale  by  auction,  purchased  a  free- 
hold residential  and  building  estate.  The  par- 
ticulars of  sale  described  the  property  as  covering 
an  area  of  about  .5a.  Or.  26p.,  and  bordering  the 
fine  sheet  of  ornamental  water  on  Shortwood 
Common.  Clause  5  of  the  conditions  of  sale  was 
as  follows  :  "  The  property  is  believed  and  shall 
be  taken  to  be  correctly  described  in  the  par- 
ticulars as  to  quantity  and  otherwise  .  .  .  and  if 
any  error,  misstatement,  or  omission  in  the  par- 
ticulars be  discovered,  the  same  shall  not  annul 
the  sale,  nor  shall  any  compensation  be  allowed 
by  the  vendors  to  the  purchaser  in  respect 
thereof."  At  the  trial  it  was  found  that  a  strip 
running  along  the  ornamental  water  was  not 
comprised  in  a  deed  which  formed  the  root  of 
title,  and  that  the  acreage  of  the  property  was 
only  4a.  3r.  The  plaintiff  claimed  rescission 
and  return  of  the  deposit  paid  by  him. 

Held — that  the  jiroperty  which  the  vendors 
offered  for  sale  was  property  a  material  part  of 
which  they  had  not  got,  and  as  the  purchaser 
said  that  if  he  had  known  that  those  parts  were 
not  included  in  the  sale  he  would  not  have  pur- 
chased, he  was  entitled  to  rescind  and  to  a  return 
of  the  deposit. 

Held,  also,  that,  the  contract  being  an  open 
one  as  to  the  outlying  parts,  a  possessory  title 
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Conditions  and  Particulars  of  S&le—Co7iti?med. 
must  be  shown,  not  for  twelve  years  only,  but 
for  forty  years. 

Jacobs    v.   Revell,   [1900]    2  Ch.    858  ;    09 

[L.  J.  Ch.  879  ;  49  \V.  R.  109  ;    8!^  L.  T.  629— 

Buckley,  J. 

38.  Trustees  fur  Sale — Leasehold  Property — 
Sale  in  Lots — Purchaser  to  take  hy  Sui-demise — 
Objection  —  Rescission  —  Return  of  Deposit  — 
Vendor  and  Purchaser  Act,  1874  (37  &  38  Vict. 
c.  78),  s.  9.] — Vendors,  who  were  trustees  with 
an  ordinary  power  of  sale,  put  up  for  sale  by 
auction  certain  leasehold  property,  of  which  the}' 
were  assignees,  in  lots,  the  lease  comprising  more 
than  one  tenement.  Under  advice  which  was 
considered  by  conveyancers,  and  found  in  prac- 
tice, the  best  means  of  selling  such  property, 
they  ii.serted  a  condition  that  each  purchaser 
should  take  a  sub-demise  of  the  house  purchased 
by  him  for  the  whole  term,  less  one  day,  at  an 
apportioned  rent.  The  objection  was  taken  that 
this  was  a  power  of  sale  and  not  a  power  of 
leasing.  The  same  instrument — a  marriage 
settlement — containing  the  power  of  sale  also 
contained  a  power  of  leasing.  Under  a  vendors' 
summons  : — 

Held — that  the  transaction  was  a  sale  carried 
out  by  means  of  a  sub-lease  and  not  a  sale  within 
the  contemplation  of  the  trustee's  ordinary 
power  of  sale,  and  that  the  purchaser  was 
entitled  to  have  the  contract  rescinded,  and  to  a 
return  of  the  deposit,  together  with  interest  and 
costs. 

In  re  Higgim  and  Perciral  ((1888)  57  L.  J.  Ch. 
807  ;  59  L'.  T.  213— Kay,  J.)  followed. 
In  ee  Walker  and  Oakshott's  Contract, 

[1901]   2  Ch.    383  ;    70    L.    J.    Ch.    666  ;    50 
W.  R.  41  ;  84  L.  T.  809-Kekewich,  J. 

Overruled  by  In  re  Judd  and  Poland,  infra. 

39.  Trust  for  Stile — Leaseholds — Sale  hij  way 
of  Underlease— Trustee  Act,  1893  (56  &  57  Vict. 
c.  53),  s.  13.] — Trustees  for  sale  offered  by 
auction  in  separate  lots  five  leasehold  houses 
held  under  one  lease.  It  was  a  condition  of  sale 
that  if  all  the  lots  were  sold  at  the  sale  the  pur- 
chaser of  the  most  valuable  should  execute 
undeileases  to  the  other  purchasers  at  ap})or- 
tioned  rents,  and  that  if  (as  in  fact  happened) 
some  remained  unsold  the  vendors  would  grant 
underleases  of  the  lots  sold  to  the  respective 
purchasers. 

Held— a  valid  exercise  of  the  trust  for  sale. 

Lire  Walker  and  Oahshotfs  Contract  ([1901] 
2  Ch.  .383  ;    70  L.  J.  Ch.  666  ;    50  W.  R.  41  ;    84 
L.  T.  809 — Kekewich,  J.,  supra)  overruled. 
In  re  Judd  and   Poland  and  Skelcher's 

[Contract,  [1900]   1  Ch.  684  ;  75  L.  J.  Ch. 
403  ;  54  W.  R.  513  ;  94  L.  T.  595— C.  A. 

40.  Vendor  to  shou^  Twelve  Years'  undisturbed 
Possession — Prior  Title  not  to  be  objected  to  — 
Grant  of  Administration  to  Vendor — Return  of 
Land  sold  as  Assets — Objection  of  Purchaser .'\  — 
G.  was  declared   the   purchaser  of  a   leasehold 


farm,  the  subject  of  a  judicial  tenancy,  which 
was  sold  by  public  auction.  Hy  the  conditions 
of  sale  the  vendor  was  required  to  show  that  he 
had  been  in  the  undisturbed  possession  of  the 
lands  for  upwards  of  twelve  years,  and  prior  to 
that  period  the  title  was  not  to  be  investigated, 
nor  any  objection  or  requisition  made  in  refer- 
ence to  it.  From  1879  the  vendor  had  been 
admittedly  in  absolute  possession,  but  in  1897 
he  took  out  letters  of  administration  to  his 
father,  and  returned  the  farm  as  part  of  his 
assets.  The  purchaser  becoming  aware  of  this 
refused  to  comiilete.  The  vendor  having  taken 
out  a  summons  under  the  Vendor  and  Purchaser 
Act  :— 

Held— that  the  taking  out  of  letters  of 
administration  to  his  father  bj-  the  vendor,  after 
the  acquisition  by  him  of  the  absolute  title  under 
the  statute,  could  not  have  any  greater  effect 
than  an  acknowledgment  in  writing  would  have  ; 
that  such  an  acknowledgment  could  not  be  relied 
on  by  the  next  of  kin  to  revive  a  right  in  the 
case  of  land,  where  the  right  itself  was  barred  by 
the  statute,  and  not  merely  the  remedy  for 
enforcing  it  ;  and  that  consequently  a  good  title 
was  shown  so  far  as  was  required  by  the  con- 
ditions of  sale. 

In  re  McClure  and  Garretts  Contract, 
[1899]  1  Ir.  R.  225— V.-C. 

41.  "  Vendor's  Title  is  accepted  by  the  Pur- 
chasers''— jVo?i-I)isclosure  of  Onerous  and  Un- 
usual Covenants — Objections.'] — It  is  well  estab- 
lished that,  whether  a  sale  be  by  private  contract 
or  public  auction,  it  is  the  duty  of  the  ventlor  to 
disclose  the  existence  of  onerous  and  unusual 
covenants  contained  in  the  leases  of  leasehold 
property  sold,  or  at  least  to  afford  the  purchaser 
an  opportunity  of  inspecting  the  leases.  A  con- 
dition of  sale  stipulating  that  "  the  vendor's  title 
is  accepted  by  the  purchasers  "  does  not  preclude 
them  from  showing  that  a  good  title  has  not 
been  shown.  The  purchaser  has  a  right  to 
assume  when  such  a  stipulation  is  made  that  the 
vendor  has  disclosed  what  it  is  his  duty  to  dis- 
close, and  that  the  condition  can  only  be  read  as 
precluding  objection  on  that  footing. 

In  re  Haedicke  and  Lipski's  Contract, 
[1901]  2  Ch.  660  ;  70  L.  J.  Ch.  811  ;  .50  W.  R. 
20  ;  85  L.  T.  402  ;  17  T.  L.  R.  772— Byrne,  J. 

42.  M'arranty — Conveyance  not  corre.<iponding 
irith  Warranty— Merger  of  Particulars  of  Sale 
in  Conveyance.] — Where  a  preliminary  contract 
of  any  (lescription,  whether  verbal  or  written,  is 
intended  to  be  superseded  by,  and  is  in  fact 
superseded  by,  one  of  a  superior  character,  then 
the  later  contract — the  su[)erior  contract — pre- 
vails, and  the  stipulations  in  the  earlier  one  can 
no  longer  be  relied  upon. 

On  the  sale  of  a  house  by  auction,  a  statement 
w.as  made  in  the  particulars  of  sale  as  to  the 
sanitary  arrangements,  and  subsequently  a  con- 
veyance of  the  house  was  executed.  In  an 
action  by  the  jjurchaser  for  breach  of  an  alleged 
warranty  in  the  particulars  of  sale  as  to  the 
sanitary  .arrangements  : — 

Held,  .assuming  that  the  statement  in  the 
p.articulars  amounted  to   a   warranty,  that  the 
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Conditions  and  Particulars  of  Sale — Cimtinued. 
terms  of  the  original  contract  were  merged  in 
the  subsequent  conveyance  which  contained  no 
warranty  ;  and  that,  in  the  absence  of  fraud,  the 
warranty  in  the  particulars  of  sale  could  not  be 
relied  on  by  the  purchaser. 

Gke«;wolde  -  Williams     and     Others    v. 

[Barneby,  (1901)  49  AV.  E.  203;  83  L.  T. 

708;  17T.  L.  R.  110— Wills,  J. 


IV.  CONTBACT. 

And  see  Bankruptcy,  7. 

43.  Act  of  Bankruptcy  hy  Vendor  after 
Contract  and  before  Date  o^  Completion — Payment 
after  Notice  of  Act  of  Banhruptcy — Beturn  of 
Deposit— Bankruptcy  Act,  1883  (4()  &  47  Vict. 
c.  52),  s.  49.] — The  plaintiff  entered  into  a  con- 
tract to  purchase  a  public-house,  the  purchase  to 
be  comjjleted  within  four  weeks,  and  paid  a 
deposit.  By  the  contract  the  deposit  was  to  be 
forfeited  in  case  of  neglect  or  refusal  on  the  part 
of  the  purchaser  to  jjerform  his  part  of  the  con- 
tract, and  to  be  returned  in  case  of  such  neglect 
or  refusal  on  the  part  of  the  vendor.  Before  the 
expiration  of  the  four  weeks  the  vendor  com- 
mitted an  act  of  bankruptcy.  The  plaintiff 
thereupon  gave  notice  refusing  to  complete  the 
purchase,  and  requiring  the  deposit  to  be  re- 
turned. The  vendor  never,  in  fact,  became 
bankrupt. 

Held,  that,  as  the  plaintiff  had  at  the  date 
fixed  for  completion  notice  of  an  available  act  of 
bankruptcy,  payment  of  the  purchase-money  to 
the  vendor  would  not  have  been  protected  by 
sect.  49  of  the  Bankruptcy  Act,  1883,  in  the 
event  of  the  vendor's  bankiuptcy  upon  a  petition 
presented  within  three  months  of  the  act  of 
bankruptcy,  and  the  vendor  was  not  in  a  position 
to  complete  the  purchase  by  executing  a  con- 
vej'ance  and  giving  a  good  receipt  for  the 
purchase-money;  and  that  the  plaintiff  was 
accordingly  entitled  to  the  return  of  the  deposit. 

Powell  r.  Marshall,  Parkes  &  Co..  [1899]  1 

[Q.  B.  710  ;  68  L.  J.  Q.  B.  477  ;  47  W.  R. 

419  :  80  L.  T.  r,09  ;  15  T.  L.  R.  289  ;  6  Manson, 

157— C.  A. 

44.  Ayreement  hy  Lesxur  to  purchase  Lessee's 

Interest — Premises  partly   destroyed  hy  Fire 

Not  hmirinff  to  the  Full  Value.}— A  vendor  is, 
after  the  acceptance  of  the  contract,  in  the 
position  of  trustee  for  the  purchaser,  and  is 
bound  to  take  reasonable  care  of  the  property 
comprised  in  the  contract. 

A  lessoi-  agreed  to  purchase  from  his  lessees 
their  interest  in  certain  premises.  No  time  was 
fi.xed  foi-  completion  of  the  contract.  The  leasees 
had  covenanted  to  insure.  They  had  not  insured 
to  the  full  value.  Before  completion  of  the  sale 
part  (jf  the  premises  was  destroyed  by  fire.  The 
insurance  ortice  paid  the  lessees  £200. 

Held— that  tliere  was  no  breach  of  the  cove- 
nant to  insure,  except  so  far  as  the  amount  was 
concerned  :  and  tliat  as  the  £200  nii-dit  fairly  be 
reparded  as  the  amount  due  to  the'plainf  iff  he 


was  not  entitled    to    any  damages,   and   must 
specifically  perform  the  contract. 

Newman  r.  Maxwell,  (1899)  80  L.  T.  681— 
[Kekewich,  J. 

45.  Assignment  of  Leasehold  Pi/hlic-housc — 
Open  Contract — Qualified  Covenant  not  to  Assign 
without  Lessor's  Consent — Consent  unreasonably 
icithheld.] — The  lessee  of  a  public-house  con- 
tracted to  sell  under  an  open  contract  the  lease 
to  a  brewery  company.  The  lease  contained  a 
covenant  that  the  lessee  would  not  assign,  under- 
let, or  otherwise  part  wiih  the  demised  premises 
without  the  wiitten  consent  of  the  lessor,  but 
that  such  consent  should  not  be  unreasonably 
withheld  in  the  case  of  a  respectable  and  respon- 
sible tenant.  The  lessor  refused  to  consent 
chiefly  on  the  ground  that  he  wished  to  retain 
the  house  as  a '•  free  house." 

Held — that  the  vendor  had  not  made  out  a 
sufticient  title  which  could  be  forced  on  the 
purchaser. 

In   re    Marshall   and    Salt's    Contract, 

[1900]  2  Ch.  202 ;   69  L  J.  Ch.  542  ;  48  W.  R. 

508  ;  83  L.  T.  147— Byrne,  J. 

46.  Bankruptcy  of  Vendor — Disclaimer  hy 
Irustee  —  Specific  Performance  —  Banhnijitci/ 
Act,  1883  (46  &  47  Vict.  c.  52),  s.  bo—Bani- 
ruptcy  Act,  1890  (53  &  54  Vict.  c.  71),  s.  13.]  — 
A  contract  was  entered  into  for  the  sale  to  the 
plaintiff  of  the  equity  of  redemption  in  certain 
leasehold  property.  A  deposit  was  paid  by  the 
purchaser,  and  the  title  was  accepted  by  him. 
The  vendor  became  bankrupt.  The  draft  assign- 
ment was  sent  in  by  the  purchaser,  and  the 
engrossment  was  forwarded.  The  trustee  in  the 
vendor's  bankruptcy  said  he  would  disclaim  the 
contract  without  disclaiming  the  lease,  keep  the 
deposit,  and  leave  the  purchaser  to  take  such 
steps  in  the  bankruptcy  as  he  might  think  fit. 

Held— that  the  trustee  conld  not  be  allowed 
to  disclaim  the  contract  without  disclaiming  the 
lease,  as  he  conld  not  separate  the  subject- 
matter  of  the  contract  from  the  contract  and 
keep  the  property ;  and  that,  the  plaintiff  dis- 
claiming any  right  of  proof  against  the  bank- 
rupt's estate,  execution  of  the  engrossment  must 
be  ordered. 

Holloway  v.  Yorh  ((1877)  25  W.  R.  627) 
distinguished. 

Be    Kirhham    ((1886)    80    L.    T.    Jo.     322) 

followed. 

PeARCE    r.    BaSTABLES    TRUSTEE     IN     BANK- 

[RUPTcy,  [1901]  2  Ch.  122  ;  70  L.  J.  Ch.  446  ; 

84  L.  T.  525  ;  17  T.  L.  R.  366  ;  8  Manson,  287 

Cozens-Hardy,  J. 

47.  Condition  that  Mortgagee  shall  allow  Mort- 
gage to  Uemain— Time  for  Completion— Time  for 
Procuring  Consent  of  Mortgagee— Premature 
Bescissum  hy  Intending  Purchaser.]— A  public- 
house  was  leased  to  the  defendant  for  a  term  of 
years.  The  lessor  had  lent  to  the  defendant 
£900  upon  mortgage.  The  defendant  was 
dcsn-ous  of  selling  the  lease,  and  the  plaintiff  uf 
purchasing  it,  provided  the  lessor  would  allow 
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the  amount  tlieii  due  ou  llie  mortgage  to  remain 
standing,  so  that  the  plaintiff  need  not  tind 
read}'  money  to  that  extent.  An  agreement  was 
accordingly  made  between  the  i)laintilf  and  the 
defendant  for  the  sale,  which  was  to  be  com- 
pleted on  November  10th  following.  The  plain- 
tifE  ou  signing  the  contract  was  to  pay  ^100, 
and  in  case  of  default  due  to  the  plaintiil's 
action  the  deposit  was  to  be  forfeited.  The 
contract  was  subject  to  the  condition  that  the 
lessor  would  transfer  the  loan  to  the  plaintiff. 
The  lessor,  on  October  4th,  said  he  would"  only 
consent  to  the  sum  of  £700  remaining  on  mort- 
gage. The  plaintiff  then  and  there  said  he  would 
have  nothing  more  to  do  with  the  purchase,  and 
that  the  contract  was  off.  The  vendor  did  not 
treat  the  refusal  of  the  mortgagee  as  final. 

Held  —  that  the  defendant  had,  until 
November  10th,  the  day  fixed  for  completion,  to 
procure  the  consent  of  the  lessor  to  the  condition 
as  to  the  mortgage  ;  that  it  was  through  the 
plaintiff's  fault  that  the  contract  was  not  com- 
pleted, and  therefore  he  was  not  entitled  to 
recover  back  the  deposit. 
Smith  v.  Butler,  [1900]  1  Q.  B.  694  ;  (59  L.  J. 

[Q.  B.  521  ;  48  W.  R.  583  :  82   L.  T.  281  ;  Ki 
T.  L.  R.  208— C.  A. 


Wurnv.  Bull  ((1878)  7  C.  D.  29  :  47  L.  J.  Cli, 
139  ;  26  W.  R.  230— Jessel,  M.R.)  applied. 

Filhtl  V.  Iloium'U  ([1896]  2  Gh.  737  ;  6.-3  L.  J 
Ch.  852  ;  45  W.  R.  232  ;  75  L.  T.  270-Romer,  J. 
distinguished. 

Clark  r.   Robinson,   (1903)  51    W.  R.  443- 
[Byrne,  J 


48  Construction— ^^l^ether  Contract  Absolute 
or  Optional.]— The  plaintiff  sued  the  defendant 
for  breach  of  an  agreement  to  sell  him  certain 
premises  known  as  Nos.  1  &  2,  Milton  Villas, 
Southend,  for  £1,500.  Under  the  terms  of  the 
agreement,  it  was  provided  that  this  contract 
was  to  be  delivered  within  14  days,  or  the  deposit 
was  to  be  returned.  The  plaintiff  paid  £20  by 
way  of  deposit,  and  this  amount  the  defendant 
returned  to  him  within  the  14  days,  with  an 
intimation  tliat  he  had  determined  not  to  sell  the 

premises. 

Held— that  the  defendant  had  14  days  within 

which  to  deliver  the  contract,  or  to  return  the 

deposit  ;  and  that,  if  he  took  the  latter  course, 

the  contract  was  at  an  end,  and  that  the  plaintiff's 

action  therefore  failed. 

Decision  of  Channell,  J.  ((1898)  14  T.  L.  R. 

180)  reversed. 

Syer  c.  Alder,  (1898)  14  T.  L.  R.  550— C.  A. 

49.  Contract  in  Letters — Contract  "  Suhjcct  to 
an  Aqrvemeuf'—Uefereneeto  Formal  Contract — 
Intention— Statute  of  Frauds.]— In  answer  to  an 
offer  to  purchase  "land  for  £275,  the  vemlor 
accepted  "subject  to  the  conditions  of  sale  and 
an  agreement."  At  that  time  the  property  was 
subject  to  some  incumbrances  which  the  vendor 
had  not  yet  removed,  though  he  was  trying  to 
do  so.  The  purchaser  had  apparently  been 
allowed  to  go  on  the  land,  and  had  executed 
some  repairs  there,  but  the  vendor  had  remained 
in  occupation.  The  conditions  of  sale  referred  to 
were  conditions  used  at  an  abortive  auction  at 
which  the  property  had  been  offered  for  s-ile. 

Held,  on  the  facts,  in  an  action  by  the  pur- 
chaser for  specific  performance,  that  there  was  in 
this  case  no  concluded  contract. 


50  Contract— Co II fro rt  in  Letfer.^— Offer  "  Sub- 
ject to  Af/reemcut  statinq  fully  the  Conditions 
being  Prepared  and  Signed"— Held  no  Con- 
f,.act.]—W.'s  solicitors  wrote  on  his  behalf  to  M. 
as  follows  :  "  i?e  Mason's  Arms,  Dinnington— We 
agree  to  sell  the  above  for  £1,775,  subject  to 
agreement  stating  fully  the  conditions  being  pre- 
pared and  signed  at  our  office  on  Monday,  say 
at  eleven  o'clock."  The  agent  of  M.  replied,  "  I 
b^g  to  accept  vours  of  this  date  re  Mason's  Arms 
on'behalfof  Mr.  M." 

Held— that  these,  two  letters  did  not  con- 
stitute a  contract  between  th".  parties,  the 
preparation  of  a  full  agreement  being  a  con- 
dition precedent  to  the  conclusion  of  the  bar- 
gain ;  and  also  that  further  correspondence 
showed  that  they  were  not  intended  to  be  the 
final  bargain,  and  that  the  case  was  therefore 
within  the  decision  of  Bristol,  ofc,  Aerated  Bread 
Co.  V.  Mag(,s  ((1880)  44  Ch,  D.  616  ;  59  L.  J. 
Ch.  472  ;  38  W.  R.  393  ;  62  L.  T.  416— Kay,  J.). 
Ch.    Div.   29 :  47 


Bull    ((1878) 
139  ;  26    W.    R.    230— Jessel,  M.R.) 


]n/(«  V. 

L.   J.    Ch. 

discussed 

Watson  r.  McAllum,  (1903)  8* 


L.   T.  547— 
[Joyce,  J. 


51.  Contract  in  Letters  —  Subsequent  Corre- 
spondence—Want  of  7'itle  —  Fee  Farm  Grant- 
Boot   of   Title— Title   to   Converted  Leasehold- 
Refusal  to  make    Title— Breach    of    Contract— 
Discharge  of  Purchaser— Bcsci.mon.]—lij  letters 
of  February  6th,  1897,  C.  offered  to  purchase  his 
interest  in  certain  lands,  subject  to  the  satisfac- 
faction  of  C.'s  solicitor,  the  i)urchase  to  be  con- 
cluded on  April  25th,  and  M.  accepted  the  offer. 
The  premises  were  held  under  a  fee  farm  grant, 
dated  August  21st,  1852,  and  made  pursuant  to 
the  Renewable  Leasehold  Conversion  Act  (12  &  13 
Vict.  c.  105).      On  February  11th  M.'s  solicitors 
sent  to  C.'s  solicitor  a  draft  agreement  for  sale, 
which  provided  that  the  title  should  commence 
with  the  fee  farm  grant.     C.'s  solicitor  declined 
to  have  this  agreement  executed,  alleging  that 
the    letters    were   the  contract;    he,    liowever,' 
agreed  to  waive  proof  of  ti)e  grantor's  title.     A 
coriespondence  ensued  in   wliich    C.'s    solicitor 
called   for  an  abstract  of  title  ;  M.'s  solicitors 
replied  that  if  C.  would  accept  title  on  the  basis 
of  the  draft  agreement  they  would  furnish  it, 
but  that  M.  would  not  make  further  title.     On 
February  22nd  M.'s  solicitors  sent  the  abstnict 
stating,  "  It  is  distinctly  uudeistood  that  no  title 
prior  to  the  fee  farm  grant  .  .  .  is  to  be  required." 
C.'s  solicitor  replied,  "In  reference  to  the  under- 
standing .  .  .  I  don't  seek  to  investigate  the  title 
of  the  grantor,"  and  on  March  1st  he  furnished 
rccpiisitions,    one    of   which    re.iuired    that   the 
grantor's  title  to  the  leasehold  interest  should  be 
shown.     Replies  were  sent  on  March  5th  stating, 
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among  other  matters,  that  it  had  been  expressly 
stipulated  that'no  inquiry  should  be  made  behind 
the  grant.  C.'s  solicitor  would  not  accept  this, 
and  on  March  10th  M.'s  solicitors  wrote  that  if  C. 
would  not  accept  the  title  as  stipulated  in  his 
previous  letters  the  matter  could  not  proceed 
further  ;  the  letter  concluded,  "  Please  let  us 
know  as  soon  as  possible  whether  your  client  will 
proceed  or  not."  On  March  13th  C.'s  solicitor 
wrote  that  the  title  was  not  a  marketable  one, 
and  that  without  it  C.  refused  to  go  on  with  the 
sale,  concluding,  "so  nothing  remains  but  to 
send  for  particulars  of  my  client's  costs."  M.'s 
solicitors  replied  that  from  the  first  they  had 
intimated  that  title  would  not  be  shown  prior  to 
the  grant,  adding,  "We  shall,  however,  make 
further  inquiries,  and  we  might  be  able  to  find 
some  document."  On  the  16th  they  again 
wrote  saying  they  had  procured  a  deed  which 
made  this  matter  perfectly  clear,  and  they  would 
send  a  copy.  C.'s  solicitor  answered  that  as  M. 
had  declined  to  carry  out  the  agreement,  he  had, 
on  receipt  of  the  letter  of  March  10th,  written 
to  C.  stopping  a  sale  of  the  house,  and  saying 
that  the  contract  was  off.  On  March  16th  a 
copy  of  the  deed  showing  tlie  prior  title  was 
furnished,  but  C.  refused  to  complete,  and  his 
solicitor  returned  all  documents,  and  furnished 
his  costs  to  M.'s  solicitors.  They  therefore  wrote 
declining  to  admit  C.'s  right  to  terminate  the 
contract.  In  an  action  by  M.  for  specific  per- 
formance : — 

Held,  by  the  Yice-Chancellor,  that  the  con- 
tract was  to  be  found  in  the  letters  of  Feb- 
ruary 6th  ;  that  having  regard  to  sect.  7  of  the 
Renewable  Leasehold  Conversion  Act,  the  fee 
farm  grant  could  not  be  relied  on  as  the  root  of 
title ;  that  C.  was  justified  in  her  i-equisition 
as  to  the  prior  title,  and  that  her  solicitor  had 
not  waived  her  right  to  evidence  of  same.  But 
that  a  rescission  of  the  contract  could  only  be  by 
a  new  contract,  showing  in  clear  and  unequivocal 
terms  that  both  parties  liad  agreed  to  rescind 
the  contract  for  sale  ;  that  the  letters  of 
March  10th  and  13th  had  not  that  operation  ; 
that  C.  had  not,  under  the  circumstances,  prior 
to  April  2r)th  a  right  to  rescind  the  contract ; 
and  that  M.  was  entitled  to  specific  performance, 
provided  good  title  could  be  made. 

On  Appeal : — 

Held  (reversing  the  decision  of  the  Vice- 
Chancellor)— that  by  the  contract  the  vendor 
was  to  give  a  marketable  title  to  the  lands  : 
that  by  their  letter  of  March  10th  the 
vendor's  solicitors  declared  his  incapacity  to 
fulfil  this  part  of  the  contract  and  renounced  the 
same  ;  and  the  purchaser,  having  by  her  solicitors' 
letter  of  March  13th  elected  to"  treat  this  letter 
of  March  10th  as  a  breach  of  the  contract,  was 
thereby  discharged  and  released  from  the 
contract,  and  was  not  liable  specifically  to 
perform  the  same. 

Maconchy  r.  Clayton,  [1898]  Ir.  R.   291  — 

[C.  A.  (Ir.). 

52.  Jh'imlt— Action  for  Sjjecijic  Performance 

—M'xcnce  of  Forfeiture  Claune— Whether  Bepodt 

rcturn<thle.]~ln   an    action    by   a    vendor    for 


specific  performance  of  a  contract  for  the  sale  of 
land,  it  was  proved  that  the  purchaser  had  paid 
a  deposit  of  £1,000,  but  there  was  no  forfeiture 
clause.  The  vendor  sought  the  usual  order  for 
rescission  and  asked  for  a  declaration  that  she 
was  entitled  to  the  deposit  of  £1,000. 

Held  —  that  the  vendor  could  not  have 
rescission  anl  at  the  same  time  damage  for 
breach  of  the  contract,  and  that  the  declaration 
could  not  be  made. 

Howe  V.  Smith  ((1881)  27  Ch.  D.  89)  distin- 
guished. 

Jackson   r.  De  Kadich,  [1904]   \V.  N.  168— 
[Far well,  J. 

63.  Dejjoxlt— Purchaser' s  Lien  for — Optioml 
Iic-<rl-<.<U>n  III  Pur<-h(iser  of  300  Houses  not  hvilt 
— Sail-'  1111(1  t'oinrijii nee  hij  J/ortgi/r/ee  (f  Yenrlor 
u-ith  Aiitirc  iif  Omfract  —  liescixxlon  hij  Pur- 
chaser?^— The  lien  which  a  purchaser  has  for  his 
deposit  is  a  right  invented  for  the  purpose  of 
doing  justice  as  between  vendor  and  purchaser. 

Where  a  person,  absolute  beneficial  owner  in 
fee  of  an  estate,  contracts  to  sell  it,  and  the  pur- 
chaser pays  a  deposit  in  part  payment  of  the 
[)urchase-money,  and  by  reason  of  the  vendor 
being  unable  to  make  a  title,  or  from  any  other 
reason,  not  being  misconduct  on  either  side,  the 
contract  goes  ofE  and  cannot  be  completed,  the 
purchaser  has  a  lieu  on  the  estate  for  his 
deposit 

Wythes  v.  Lee  ((18.55)  3  Drew.  396,  402  ;  2  Jur. 
(N.s.)  7  ;  25  L.  J.  Ch.  177  ;  4  W.  R.  185,  316; 
26  L.  T.  (o.s.)  192)  and  Rose  v.  Watson  ((1864) 
10  H.  L.  C.  672  ;  3  N.  R.  673  ;  10  Jur.  (N.s.)  297  ; 
33  L.  J.  Ch.  385  ;  12  W.  R.  585  ;  10  L.  T.  (N.s.) 
106)  followed. 

In  1897  F.  S.  agi-eed  in  writing  to  sell  to  the 
plaintiffs  a  freehold  public-house  plot  on  a 
certain  building  estate  for  £500,  to  be  paid  as  to 
£200  by  way  of  deposit  on  the  signing  of  the 
contract,  and  as  to  the  balance  on  the  completion 
of  the  purchase  with  interest.  The  purchase 
was  to  be  completed  as  soon  as  300  houses 
should  have  been  erected  on  the  estate.  If  300 
houses  should  not  have  been  erected  on  the 
estate  within  two  years  from  the  date  of  the 
agreement,  the  plaintiffs  had  the  right  to  rescind 
and  cancel  the  agreement.  The  plaintiffs  paid 
the  £200.  F.  S.  sold  the  estate  to  one  who 
mortgaged  it,  and  the  mortgagees  sold  and  con- 
veyed the  estate  to  the  defendant  with  notice  of 
the  agreement  of  1897.  The  300  houses  were 
not  built  on  the  estate  within  the  time,  nor  had 
F.  S.  paid  or  accounted  for  the  deposit  to  any  of 
his  successors  in  title.  On  December  3rd,  1900, 
the  plaintiffs  wrote  to  the  defendant  rescinding 
the  agi'eement  of  1897,  and  claiming  payment  of 
the  £200,  which  was  refused. 

Held — that  the  plaintiffs  had  a  lien  on  the 
plot  by  way  of  security  for  the  repayment  of 
£200. 

Decision  of  Farwell,  J.  ([1901]  1  Ch.  911  ;  70 
L.  J.  Ch.  515  ;  49  W.  R.  534  ;  84  L.  T.  419) 
affirmed. 

Whitbkead  &  Co.,  Ld.  v.  Watt,  [1902]  1  Ch. 

[835  ;    71  L.  J.  Ch.  424  ;  50  W.  R.  442  ;  86 

L.  T.  395  ;  18  T.  L.  R.  465— C.  A. 
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54.  IJejMMif —  ]'e/nhir  willinij  hut  uiKiJile  to 
complete — Rigid  to  Recover.'] — The  plaintiff  sued 
to  recover  the  sum  of  £500  paid  by  him  to  the 
defendant  by  way  of  deposit  upon  a  contract  to 
purchase  the  lease  of  a  public-house.  This  con- 
tract was  entered  into  on  October  26th,  1896,  and 
was  an  agreement  for  the  sale  of  a  free  house. 
The  Wenlock  Brewery  Company  were  the  lessors 
to  the  defendant,  and  the  lease  granted  by  them 
bound  him  to  buy  his  beer  from  the  company. 
Although  their  solicitors  wrote  saying  that  they 
would  free  the  house  and  join  in  the  assignment 
of  the  lease,  they  were  not  under  any  legal 
liability  to  do  so,  nor  had  they  in  fact  clone  so 
when  the  day  specified  for  completion  arrived, 
namely,  December  17th,  1896. 

Held — that  as  in  the  sale  of  a  public-house 
as  a  going  concern  thne  is  of  the  essence  of  the 
contract,  and  that  as  on  December  1 7th  the 
defendant,  'though  willing,  was  not  jeady  to 
complete,  the  plaintiff  was  entitled  to  recover 
back  his  deposit. 

Decision  of  Hawkins,  J.  ( (1897)  14  T.  L.  R.  138) 
affirmed. 

Warres  r.  Moore,  (1898)  14  T.   L.  R.  497— 

C.  A. 


55.  Interest  in  Land— A.  requesting  B.  to 
purchase  Land — A.  agreeing  to  repay  to  B.  the 
Sum  laid  out— 29  Car.  2,  c.3,  s.  4.]— the  Statute 
of  Frauds  only  applies  where,  by  the  terms  of 
the  contract,  some  interest  in  land  is  dealt  with 
as  part  of  the  contract. 

A  wife  asked  her  husband  to  buy  a  certain 
leasehold  property,  and  verbally  agreed  to  pay 
to  him,  if  he  did  so,  the  amount  which  he 
expended.  The  husband  had  bought  the 
property,  and  now  sued  his  wife  ujion  her 
promise. 

Held — that  the  contract  was  not  one  within 
sect.  4  of  the  Statute  of  Frauds,  because  the 
husband  was  not  bound  by  its  terms  to  acquire 
any  interest  in  land  ;  and  that  therefore  the 
husband  could  recover  from  his  wife  the  amount 
expended  by  him. 

Angell  v.  Buke  ((1875)  L.  R.   10  Q.  B.  174  ; 
23  W.  R.  548  ;  32  L.  T.  320)  followed. 
Boston   r.  Boston,  [1904]   1   K.  B.  124;   73 

[L.  J.  K.  B.  17 ;  52  W.  R.  65 ;    89   L.  T,  468  ; 
20  T.  L.  R.  23— C.  A. 

56.  Interest  in  Land  —  Part  Performance — 
Specific  Performance.'] — By  a  parol  contract 
the  plaintiffs  agreed  to  sell  to  the  defendant  a 
plot  of  land  with  a  house  thereon,  which  they 
were  to  build  for  her. 

During  the  progress  of  the  building  she  fre- 
quently visited  the  site,  and  made  suggestions 
for  improvements,  which  the  plaintiffs  thereupon 
carried  out. 

Held— that  the  acts  done  by  the  plaintiffs  in 
compliance  with  her  suggestions  were  acts  of 
part  performance  entitling  the  plaintiffs  to  a 
decree  for  specific  performance. 

Caton  V.  Caton  ((1866)  L.  R.   1    Ch.  157  ;  35 


L.  .J.  Ch.  292— C.  A.),  dictum  of  Lord  Cran worth, 
considered. 

Dickinson  »■.  Barrow,   [1904]  2  Ch.  339;  73 
[L.  J.  Ch.  701  ;  91  L.  T.  161— Kekewich,  J. 

57.  Leaseholds  —  Open  Contract  —  Title — 
Breach  of  Covenant  to  Repair — Production  of 
Receipt  for  Rent—Assmiiptinn  that  Connants  hare 
been  perform riJ  -■■  /',i/>:^.^ ///<■  luu/fnin/  a/ipcars" 
—  ConcPipiNcinq  and  Late  of  Propertii  Act,  1881 
(44  &  45  Vict.  'c.  41),  s.  3,  snl)-s.  4.]— On  a  sale  of 
leaseholds  the  production  of  the  last  rent  receipt 
is  only  ^;r/wa  facie,  and  not  conclusive,  evidence 
that  there  has  been  no  breach  of  covenant.  A 
lessee,  whose  lease  contained  a  covenant  to  keep 
the  premises  in  good  repair,  sold  his  leasehold 
interest  under  an  open  contract  on  July  1st,  1901. 
No  date  for  completion  was  fixed  by  the  contract, 
but  Swinfen  Eadj-,  J.,  fixed  November  6th,  1901, 
as  the  governing  date  for  ascertaining  the  lia- 
bilities of  vendor  and  purchaser.  On  September 
27th,  1901,  the  tenant  brought  to  the  vendor  a 
notice  in  writing  left  upon  the  premises  by  the 
county  council,  requiring  the  owner  or  occupier 
forthwith  to  take  down,  or  underpin,  or  other- 
wise secure,  the  front  bay  of  the  house.  On 
November  9th,  1901,  the  vendor  was  served  with 
an  order  made  on  November  1st,  1901,  by  the 
Lambeth  Police  Court  requiring  him  to  do  the 
work  within  fourteen  days.  The  vendor  took  out 
a  summons  under  the  Vendor  and  Purchaser  Act, 
1874,  asking  for  a  declaration  that  the  purchaser 
was  not  entitled  to  require  him  to  bear  the 
expense  of  complying  with  the  order  of  the  police 
court. 

Held  that,  as  the  sale  was  under  an  open 
contract,  the  purchaser  was  entitled  to  proof  that 
the  covenants  and  conditions  in  the  lease  had 
been  performed  and  observed  up  to  November 
6th,  1901  ;  that  the  receipt  for  the  last  payment 
of  rent  was  not  (under  sect.  3,  sub-sect.  4,  of  the 
Conveyancing  Act,  1881)  conclusive  evidence 
that  ail  the  covenants  of  the  lease  had  been  duly 
performed  up  to  the  actual  comjiletion,  for  the 
contrary  appeared  ;  that  the  knowledge  of  the 
purchaser,  at  the  time  of  the  sale,  that  the  title 
was  bad  by  reason  of  the  breach  of  a  covenant 
to  repair  was  not  material ;  and  that  the  expense 
of  complying  with  the  order  of  the  Lambeth 
Police  Court  must  be  borne  by  the  vendor. 

Barnett  v.  Wheeler  ((1841)  7  M.  &  W.  364) 
followed. 

Qiia-re,  whether  the  purchaser  could  have 
enforced  specific  performance,  as  he  knew  of  the 
disrepair,  and  had  in  consequence  bought  at  a 
low  figure  :  per  Romer,  L.J. 

Decision  of  Eady,  J.  (ri9<»2]  2  Cli.  214;   71 
L.  J.  Ch.  508:  50"  W.  R."  424  ;    87    L.  T.   159) 
affirmed. 
In  re  Hignett  and  Bird's  Contract,  [1903] 

ri  Ch.  287  ;  72  L.  J.  Ch.  220  ;  51  W.  K.  227  ; 
87  L.  T.  697  -C.  A. 

58.  Memorandum  in  Writing  signed  by  Pur- 
chaser —  Signature  of  Vendor's  Agent  as 
"  irfYwm'."]— Certain  lands  were  sold  to  a  pur- 
chaser by  private  treaty,  through  an  auctioneer 
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authorised  to  act  as  agent  for  the  vendor,  subject 
to  conditions  originally  prepared  for  a  sale  by 
l)ublic  auction.  The  purchaser  signed  the  usnal 
memorandum  in  writing  attached  thereto, 
acknowledging  that  he  had  purchased  from  the 
vendor  the" premises  mentioned  in  the  annexed 
jiarticulars,  subject  to  the  conditions  of  sale 
thereunto  annexed.  The  memorandum  was  also 
signed  by  the  auctioneer  as  "  witness."  The 
vendor  refused  to  complete. 

Held — that  the  vendor  was  bound  by  the 
signature  of  the  auctioneer,  although  merely  pur- 
porting to  sign  as  "witness,"'  behaving  beenduly 
authorised  to  sell  by  the  vendor. 

WALLACE  V.  Roe,  [1903]  1  Ir.  R.  32— V.-C. 

59.  Mixtalte — Condition  preredent  —  Repudia- 
tion of  Contract  hij  Vendor — Wilful  Defavlt 
— Interest — Form  of  Order — Specific  Perform- 
ance.']— An  agreement  was  entered  into  for  the 
sale  of  36  acres  of  land  for  £3,600  to  be  measured, 
the  boundary  on  one  side  being  undefined,  and 
"subject  to  approval  of  conditions  and  form  of 
agreement  by  purchaser's  solicitor."  The  pur- 
chase-money was  to  bear  in  terest  at  4  per  cent, 
from  July  6th,  1897,  until  actual  completion. 
Owing  to  a  mistake  on  the  part  of  the  vendors 
they  required  the  purchaser  to  take  42  acres  at 
£100  per  acre.  He  refused,  and  brought  an 
action  for  specific  performance  of  the  contract 
for  the  sale  of  36  acres.  The  vendors  alleged 
the  contract  was  not  binding,  and,  if  it  was, 
asked  for  rescission.  No  form  of  agreement 
was  prepared  or  approved  by  the  purchaser's 
solicitor. 

Held — that  the  mistake  did  not  touch  the 
substance  of  the  contract ;  that  the  provision  as  to 
the  form  of  agreement  to  be  approved  by  the 
purchaser's  solicitor  was  not  a  condition  precedent 
to  a  complete  contract,  and  that  the  purchaser 
was  consequently  entitled  to  the  specific  per- 
formance he  asked. 

Held,  also,  that  the  repudiation  of  the  con- 
tract by  the  vendors  did  not  amount  to  wilful 
default  on  their  part  so  as  to  prevent  interes' 
running  against  the  purchaser. 

North  v.   Percival,    [1898]   2  Ch.   128  ;    67 

[L.  J.  Ch.  321  ;  78  L.  T.  615  ;  46  VV.  R.  0.52— 

Kekewich,  J. 

60.  Mistake  —  Offer  and  Acceptance  — 
Unilateral  Midalie  —  Defendant  acting  with- 
out Adrice—Dixcretion  of  Court— Da  mages.'] 
—The  defendant  offered  freehold  land  to 
the  plaintiff  at  a  price  based  upon  a 
valuation  mad^  in  1895,  forgetting  the  existence 
of  a  recent  valuation  at  a  much  higher 
figure.  The  plaintiff  accepted  the  offer  in  terms 
which  were  not  identical  in  every  respect,  but 
sufficient  to  constitute  an  open  contract. 

Held— that  the  Court  would  not  enforce  the 
contract. 

HODSON  r.  Thetard,  (1907)  51  Sol.  Jo.  482— 
[Joyce,  J. 


61.  Person  Contracted  loith  —  Agent  —  J//.s- 
rcprcisentation — Specific  Performance.] — In  189.'» 
the  defendants,  who  were  trustees  of  a  Congre- 
gational chapel,  put  up  for  sale  by  public  auction 
a  building,  which  had  formerly  been  used  as  their 
chapel.  The  conditions  of  sale  imposed  no 
restrictions  on  the  user  of  the  building.  After 
the  sale  C.  made  an  offer  for  the  building,  but  the 
defendants  declined  to  accept  it,  on  the  gi'ound 
that  it  was  made  on  behalf  of  a  committee  of 
Roman  Catholics,  who  intended  to  use  the  build- 
ing as  a  Roman  Catholic  place  of  worship,  and 
the  defendants  objected  to  sell  for  that  purpose. 
The  committee  then  told  the  plaintiff,  who  was 
the  manager  of  a  mineral  water  company,  that  if 
he  could  get  the  proj)erty  they  would  buy  it  of 
him  at  £100  profit.  The  plaintiff's  solicitors 
wrote  to  the  defendants'  agent,  making  an  offer 
for  the  property  "on  behalf  of  our  client,  the 
manager  of  the  E.  Mineral  Water  Company." 
After  some  negotiations,  a  contract  was  signed 
by  the  defendants  for  sale  of  the  building  to  the 
plaintiff  at  £1,025,  a  price  less  than  C.'s  offer. 
No  direct  statement  was  made  that  the  plaintiff 
was  buying  for  tlie  company,  but  it  was  admitted 
that  the  defendants,  during  the  negotiations, 
believed  that  he  was,  and  that  the  plaintiff  knew 
it.  The  plaintiff  signed  the  contract  as  principal 
without  protest  from  the  defendants'  agent.  The 
defendants  refused  to  complete  on  the  gi'ound 
that  the  plaintiff  was  buying,  as  agent,  for  the 
Roman  Catholic  committee,  to  whom  he  knew 
they  would  not  sell,  and  ha  i  obtained  the  con- 
tract by  misrepresentation. 

Held,  on  the  evidence,  that  the  plaintiff  was 
not  buying  as  agent  for  the  Roman  Catholic  com- 
mittee, but  for  himself  with  a  view  to  resell  to 
them  at  a  profit ;  that  the  misrepresentation  as 
to  the  mineral  water  company  was  immaterial 
because  the  vendors  did  not  care  whether  they 
sold  to  the  company  or  the  plaintiff,  and  as  be- 
tween them  no  consideration  of  the  person  with 
whom  they  were  contracting  entered  as  an  element 
into  the  contract. 

Smith  v.  Wheatcroft  (9  Ch.  Div.  223,  230) 
followed. 

Nash  r.  Dix,  (1898)  78  L.  T.  445  -North,  J. 

62.  Purchase-money  jjayahle  hy  Instalments 
—Default  in  Payment  of  Last  Instalment  —  Dis- 
appearance of  Purchaser  —  Lease  hy  Vendor — 
Bepudiation  —  Damages.] — The  breach  of  one 
stipulation  in  a  contract  does  not  of  itself  amount 
to  an  entire  repudiation  of  the  contract.  It  may 
do  so  if  the  circumstances  lead  to  such  an  infer- 
ence ;  but  the  further  the  parties  have  proceeded 
in  the  performance  of  the  contract,  the  less 
likely  is  it  that  by  the  breach  of  one  stipulation 
by  one  party  he  should  intend  to  declare  his  in- 
capacity to  i)erform  the  contract,  or  his  intention 
not  to  carry  it  out. 

The  plaintiff  was  the  purchaser  and  the  defen- 
dant was  the  vendor  of  certain  land  for  £150 
under  a  written  agreement  providing  for  payment 
of  the  purchase-money  by  certain  instalments. 
By  this  agreement,  if  the  purchaser  made  default 
in  payment  of  any  instalment  for  thirty  days, 
the  whole  price  was  to  become  immediately  due, 
but  provision    was    made   for    this   time   being 
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extended  by  agreement,  and  in  the  event  of 
default  being  made  for  thirty  days  in  pajonent 
of  the  whole  of  the  unpaid  instalments  with 
interest,  the  vendor  was  empowered  to  resell. 
The  plaintiff  took  possession  under  this  agi-ee- 
ment,  and  paid  all  the  instalments  except  one, 
but  then  disappeared  and  never  made  any 
further  payment  to  the  defendant.  More  than 
a  year  afterwards  the  defendant  let  the  {troperty 
to  B.  with  an  option  of  purchase,  and  B.  built  a 
house  on  the  land,  and  was  in  possession.  The 
plaintiff  thereupon  made  an  offer  to  the  defen- 
dant to  "make  the  final  instalment  and  settle- 
ment of  the  ground  purchased,"  which  offer  was 
refused.  The  purchaser  commenced  an  action 
for  specific  performance  of  the  above  agreement 
and  damages,  or  alternatively  damages  for  breach 
of  contract  and  repayment  of  the  purchase- 
money  with  interest.  The  claim  of  specific 
performance  was  practically  abandoned  at  the 
hearing. 

Held — that  upon  the  facts  the  vendor  never 
brought  to  the  mind  of  the  purchaser,  so  long  as 
they  were  in  communication  with  each  other, 
that  if  he  did  not  pay  the  last  instalment  the 
vendor  would  treat  the  contract  as  abandoned  ; 
that  the  defendant  had  dealt  with  the  property 
in  a  way  in  which  he  was  not  justified  in  doing, 
and  the  Court  assessed  the  damages. 

Decision  of  Cozens-Hardy,  J.  ([r899]  2  Ch. 
710  ;  68  L.  J.  Ch.  749  ;  48  W.  R.  42 ;  81  L.  T. 
113  ;  15  T.  L.  R.  544)  reversed. 

Cornwall  ?■.   Henson,  [1900]  2  Ch.  298  ;  69 

[L.  J.  Ch.  581  ;  49  W.  R.  42  ;  82  L.  T.  735  ; 

16  T.  L.  R.  422— C.  A. 

63.  Bf scission — Common  MistaliP..']  — A  tenant 
for  life  sold  a  public  house,  portion  of  a  settled 
property.  After  conveyance  it  was  found  that 
the  public  house  was  subject  to  a  reversionary 
lease  gi-anted  by  the  predecessor  in  title  of  the 
tenant  for  life  of  which  all  parties  were  ignorant. 

Held — that  this  did  not  furnish  any  ground 
for  rescission. 

But  held — that  the  repurchase  of  the  public 
house  by  the  trustees  out  of  capital  moneys  in 
their  hands  might  be  sanctioned. 

Bennett  v.  Wyndluvn  ((1862)  4  De  G.  F.  &  J. 
259)  applied. 

Re  Tyrell,  Tyrell  c.  Woodhouse,  (1900)  64 
[J.  P.  665  ;  82  L.  T.  675— Cozens-Hardy,  J. 

64.  Itrscixxidti.  —  Misdescription  —  Ileturn  of 
Urjxisit  irif/i  Interest  at  4  ^ve/-  cent.'] — I'roperty 
was  ott'ereil  for  sale  as  "  the  capital  freehold 
building  site  ...  in  the  midst  of  a  capital 
letting  class  of  projjerty  .  .  .  ripe  for  immediate 
development."  The  land  had  been  excavated  to 
a  depth  in  places  of  twenty  feet  for  the  purpose 
of  getting  out  the  sand  and  gravel  it  contained. 
These  excavations  had  been  filled  in  with  road 
scrapings,  dustbin  refuse,  and  other  offensive 
matter,  and  under  the  bye-laws  of  the  London 
County  Council  cdull  not  be  used  fur  building- 
purposes    without    excavating    the   rubbish    and 

B.D.— VOL.  111. 


filling  in.     The  plaintiff  claimed  rescission  of  the 
contract. 

Held — that  there  had  been  a  serious  mis- 
description in  essential  particulars  in  this 
property,  as  the  land  could  not  be  used  for 
building  without  going  to  such  excessive  expense 
as  practically  to  make  it  useless  for  the  purpose 
for  which  it  was  offered  for  sale,  and  for  which 
the  i)laintiff  bought  it  ;  and  that  the  contract 
must  be  rescinded  and  the  deposit  money  repaid 
with  interest  at  4  per  cent. 

Baker  v.  Moss,  (1902)  66  J.  P.  360— Joyce,  J. 


65.  Rescission — "  Noticithstandin^j  any  Inter- 
mediate or  Pending  Litigatvm  "  —  Rescission 
pending  Litigation — Costs.]  —  By  one  of  its 
clauses  a  contract  of  sale  provided  that  "  If  the 
purchaser  shall  insist  on  any  objection  or  requisi- 
tiqn  which  the  vendors  shall  be  unable  or  un- 
willing to  remove  or  comply  with,  and  shall 
not  withdraw  the  same  after  being  required  so 
to  do,  the  vendors  shall  (notwithstanding  any 
attempt  to  remove  the  same,  or  that  there  shall 
have  been  any  intermediate  or  pending  negotia- 
tion, proceeding,  or  litigation,  and  although  they 
may  have  insisted  that  all  or  any  of  the  objec- 
tions and  requisitions  are  or  is  untenable)  be  at 
liberty,  by  notice  in  writing  signed  by  their 
solicitors,  to  rescind  the  contract,  and  shall 
thereupon  return  to  the  purchaser  his  deposit, 
but  without  any  interest,  costs  of  investigating 
the  title,  or  other  compensation  or  payment 
whatsoever." 

The  vendors  allowed  a  summons  taken  out 
under  the  Vendor  and  Purchaser  Act,  1874,  by 
the  purchasers  for  a  declaration  that  his  objec- 
tions to  the  title  had  not  been  sufEciently 
answered,  and  that  the  title  was  defective,  to  be 
proceeded  with  after  filing  evidence  and  up  to 
the  moment  of  hearing,  and  then  gave  notice  to 
rescind  the  contract. 

Held — that  the  vendors  were  unreasonable  in 
allowing  the  proceedings  to  go  on  instead  of 
giving  notice  to  rescind  directly  the  summons 
was  issued,  and  they  must  be  ordered  to  pay  the 
costs  of  the  proceedings. 

Duddell  V.  Simpson  ((isec.)  1>.  R.  2  Ch.  102  ; 
36  L.  J.  Ch.  70  ;  15  W.  R.  115  ;  15  L.  T.  (n.s.) 
305)  followed. 

In  re  Spindler  and  M  ears'  Contract,  [1901] 

[1    Ch.  90S;    70  L.  .1.  Ch.  420;    49   W.    R. 

410  :  84  L.  T.  295— Farwell,  J. 


>6.  Rescission —  Specific  Performance — Decree 
for  with  Costs — Purchaser  failing  to  Comply — 
Vendor  moring  to  rescind  Contract  and  for  Costs 
—Form  of  Order.] — Where,  after  decree  for 
specific  performance  with  costs,  the  purchaser 
fails  to  comi)ly,  and  the  vendor  moves  to  rescind 
the  contract  and  for  costs,  the  order  may  follow 
the  form  in  Westerman  v.  I'antlin  (Setou  on 
Judgments,  6th  ed.  vol.  iii.  p.  2289),  i.e.,  granting 
rescission  of  the  conti'act  with  costs  of  the  motion, 
all  fuitlier  proccetlings  to  be  staved  except  such 
as  might    be   necessary   for  the  recovery  of  the 
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costs  of  the  action  already  ordered  to  be  paid, 
and  the  costs  of  the  motion. 
Olde  v.  Olde,  [1904]  1  Ch.  H5  ;  73  L.  J.  Ch.  81  ; 
[52  W.  R.  260  ;  89  L.  T.  60i— Farwell,  J. 

67.  Sale  hy  Purchaser  under  Original  Contract 
subject  "  to  the  same  terms  as  to  title,  ^c."  as  in 
snchOriginal  Contract — Timefixedjor  Completion 
— Interest.'] — In  May,  1897,  13.  contracted  to  sell 
to  K.  certain  lands,  the  purchase  to  be  completed 
on  October  11th,  and,  failing  completion  on 
that  date,  interest  to  be  paid  by  the  purchaser 
at  £5  per  cent,  on  the  balance  of  purchase- 
money  then  due. 

In  June,  1897,  K.  contracted  to  sell  the  same 
premises  to  S.,  subject  "  to  the  same  terms  as  to 
title,  &c.,"  as  in  the  original  contract.  S.  eventu- 
ally refused  to  complete  until  January. 

On  a  summons  by  K.  asking  for  a  declaration 
that  October  11th  was.  by  reference  to  the 
original  contract,  the  time  fixed  for  completion, 
and  that  the  defendant  might  be  ordered  to  pay 
interest  from  that  date  : — 

Held — that  a  clause  of  this  kind,  which  might 
possibly  involve  serious  liability  on  the  purchaser, 
could  not  be  read  into  the  agreement  of  June, 
1897,  and  that  the  contract  was  therefore  an 
open  one  ;  but  that,  as  interest  was  payable 
from  the  time  when  the  purchaser  could  pru- 
dently have  taken  possession  and  the  abstract 
was  delivered  on  October  22nd,  interest  should 
run  from  November  1st,  1897. 
Ee  Keeblk  and  Stillwell's  Fletton  Brick 
[Co.,  (1898)  78  L.  T.  383— Stirling,  J. 

68.  Sii/nnfiirc  hij  Purchaser  ■ —  Kame  and 
Addrt'xx  of  Vendor  printed  07i  Note  Paper  —  No 
SUj nature  hij  }e/idor  —  Statute  of  Frauds  (29 
Chas.  2,  c.  3).  .f.  1.] — Signing  for  the  purposes  of 
the  Statute  of  Frauds  does  not  necessarily  mean 
a  person  writing  his  name,  but  means  his  ratify- 
ing by  writing,  in  some  form  or  other,  the  docu- 
ment which  contains  the  contract.  Therefore 
for  an  intending  purchaser  to  write  and  sign  a 
letter  on  a  sheet  of  note  paper,  with  the  address 
and  name  of  the  intending  vendor  printed 
thereon  as  a  heading,  but  not  signed  by  him, 
does  not  satisfy  the  Statutes  of  Frauds  so  as  to 
bind  the  vendor. 

Schneider  v.  Norris  ((1814)  2  M.  &  S.  286  ; 
15  R.  R.  250),  Eram  v.  Iloare  ([1892]  1  Q.  B. 
593  ;  61  L.  J.  Q.  B.  470  ;  56  J.  P.  664  ;  40  W.  R 
465  ;  66  L.  T.  345-Div.  Ct),  and  Tourret  v. 
Crijjps  ((1879)  48  L.  J.  Ch.  567  ;  27  W.  R.  706) 
distinguished. 

Hdcklesby  r.  Hook,  (1900)  82   L.   T.    117— 
[Buckley,  J. 

69.  Validity— Que^-i on  raised  as  to  Validity- 
Questions  as  to  the  Con 4 met  ion  ot' the  Contract — 
Summons—  Vendor  and  Purehascr  Act,  1874 
(37  &  38  Vict.  c.  78),  *.  'd— Convey  and  ng  and 
Law  of  Property  Act,  1881  (14  &  45  Vict.  c.  41), 
s.  6,  siih-s.  2.]— Under  sect.  9  of  the  Vendor  and 
Purchaser  Act,  1874,  although  a  question  may 
be  raised  as  to  the  valiility  of  the  contract  as  i"t 
stands,  yet  questions  as  to  the  construction  of 


the  contract  ought  to  be  determined — e.g.,  a 
question  of  right  of  way,  or  whether  or  not  the 
purchaser  could  insert  in  the  conveyance  such  a 
grant  of  rights  of  way  as  is  provided  for  by 
sect.  6,  sub-sect.  2,  of  the  Conveyancing  Act, 
1881. 

A  vendor  is  entitled,  in  the  absence  of  indica- 
tions in  the  contract  of  a  contrary  intention,  to 
insif-t  on  the  express  insertion  in  his  conveyance 
of  general  words  of  less  import  than  those  which 
would  be  implied  in  the  absence  of  such  express 
insertion,  by  virtue  of  sect.  6  of  the  Conveyancing 
Act,  1881. 
Ix  re  Hughes  and  Ashley's  Contract,  [1900] 

[2  Ch.  595  ;  69  L.  J.  Ch.  741  ;  49  W.  R.  67  ; 
83  L.  T.  390— C.  A. 

70.  Vendor  to  complete  House  and  Outbuildings 
in  a  proper  and  worhmanlihe  Manner — Breach 
of  Contract — Claim  for  Damages  after  Completio7i 
of  Conveyance.']  — ^  By  a  contract  made  on 
December  24th,  1897,  between  the  plaintiff  and 
the  defendant,  the  plaintiff  agreed  to  buy  a 
house,  then  in  the  course  of  erection,  from  the 
defendant.  The  defendant  was  to  finish  certain 
things  and  fix  stoves,  drains,  fixtures,  &c.,  and 
he  further  agreed  to  find,  supply,  and  fix  all 
requisite  good  materials  and  all  labour,  and  in 
all  ottier  respects  to  complete  the  house  and 
outbuildings  in  a  proper  and  workmanlike 
manner,  fit  for  habitation.  The  purchase  was 
completed  and  possessiim  given.  The  plaintiff 
subsequently  brought  an  action  for  damages  for 
breach  of  the  contract. 

Held— that  the  rule  is  that  if  the  contract  is 
collateral,  and  is  independent  and  in  addition  to 
the  description  of  the  property,  an  action  can  be 
brought  dt spite  the  compLtion  of  the  convey- 
ance; and  that  the  plaintiff  could  therefore  bring 
the  action. 

Saunders  v.  Cockrill,  (1902)  87  L.  T.  30— 

[Div.  Ct. 

71.  Warranty  —  Easement — Light  and  Air — 
Deed  of  Achwioledgment  —  Non-disclosure  — 
Specijic  Performance — Compensation — Costs.] — 
A  contract  fur  the  sale  of  a  house  with  windows 
looking  over  the  land  of  a  third  person  implies 
no  representation  or  warranty  that  the  windows 
are  entitled  to  the  access  of  light  over  that 
land. 

Prior  to  an  agi-eement  for  the  sale  of  a  new 
house  which  had  windows  overlooking  a  recrea- 
tion ground  belonging  to  the  town  council,  the 
vendor  by  deed  covenalnted  for  himself  and  the 
owner  for  the  time  being  of  the  house  to  pay  to 
the  town  council  \s.  a  year,  and  declared  each  of 
such  payments  to  be  a  fi-esh  acknowledgment 
that  the  ovvner  was  not  entitled  to  any  right  of 
light  or  air  to  any  windows  overlooking  the 
gr-ound  in  question.  The  vendor  did  not  dis- 
close this  deed  when  the  agreement  for  sale  was 
entered  into.  The  purchaser,  upon  hearing  of 
the  deed,  refused  to  complete. 

In  an  action  for  specific  performance  : 
Held — that  the  purchaser  was  not  bound  by 
tlie  ovenant  to  pay  contained  in   the  deed,  and 
its  effect,  as  against  the  purchaser,  was  merely 
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to  postpone  the  commencement  of  the  statutory 
period  until  she  had  given  notice  of  repudiation, 
which  she  could  do  as  snon  as  she  had  completed 
the  purchase  ;  that  there  was  no  ground  for 
refusing  to  grant  specific  performance  or  for 
giving  compensation,  but  no  order  would  be 
made  as  to  costs,  as  the  vendor  ought  in  fairness 
to  have  informed  the  purchaser  before  the  con- 
tract of  his  covenant  with  the  corporation. 

Bonner    v.    Great   Wedern   Ri/.    Co.   ((1883) 
24  Ch.  D.  1  :  47  J.  P.   580  ;    32  W.  K.   190  ;    48 
L.  T.GIU—C.  A.)  followed. 
Greenhalgh  v.  Brindley,  [1901]  2  Ch.  324  ; 

[70  L.  J.  Ch.  740  ;    49  W.   K.  597  ;    84  L.  T. 
763  ;  17  T.  L.  R.  574— Farwell,  J. 

Y.  CONVEYANCE. 

72.  BouniJdrij  —  Mistake  —  Expenditure  — 
Acqniexceacx  —  C'ompefisation.]  —  In  1895  a 
purchaser  took  possession  of  land  in  excess  of 
that  purported  to  be  conveyed  to  him,  and 
spent  money  on  such  land,  enclosing  it  with  a 
wall.  The  vendors,  in  1899,  brought  an  action 
to  recover  the  piece  of  land. 

Held — that  the  defendant  was  bound  to  give 
up  so  much  of  the  land  as  did  not  pass  by  his 
conveyance,  and  was  not  entitled  to  compen- 
sation for  his  expenditure  thereon. 
Marriott  r.  Reid,  (1900)  64  J.  P.  376  — 
[Kekewich,  J. 

73.  Corenant  hij  Purcliaser—Curenant  to  per- 
form original  Covenants  —  Proper  Form,  — 
Intended  only  as  Indeninitjj.'\ — Upon  a  sale  of 
freehold  land,  subject  to  lestrictive  and  other 
covenants,  the  proper  form  of  covenant  by  the 
purchaser  is  to  perform  and  observe  the  original 
covenant  and  to  indemnify  the  vendor,  prefacing 
the  covenant  with  the  words  "  with  the  object 
and  intent  of  affording  to  the  vendor,  his  execu- 
tors and  administrators,  a  full  and  sufficient 
indemnity,  but  not  further  or  otherwise." 

Senible,  however,  even  without  these  words 
(and  in  the  case  of  leaseholds  as  well  as  of  free- 
holds) the  Court  would  construe  the  covenant  as 
being  merely  an  indemnity  ;  and  would  not 
allow  the  vendor  to  sue  the  purchaser  on  it  unless 
the  covenantee  threatened  proceedings. 

In  re  Poole  and  Clarke's  Contract,  [1904] 

[2  Ch.  173  ;    73  L.  J.  Ch.  612  ;    91    L.  T.  275  ; 

20  T.  L.  R.  604  ;  53  W.  R.  122— C.  A. 

74.  aranf—f'onstnivtion-fs,'  of  (iardrn  - 
(Iroiit  to  Lessees,  Siib- lessees,  and  Tenants,  being 
(irrupiers  of  eertain  Houses  and  their  I'enants — 
Members  of  a  Club.] — A  vendor  granted  the 
right  of  using  certain  ornamental  gardens  to  the 
purchaser,  his  heirs,  kc,  and  his  and  their  lessees, 
sub-lessees,  or  tenants,  being  occupiers  of  certain 
houses,  and  their  families  and  friends. 

A  limited  company,  owner  of  some  of  these 
housc'*  and  lessee  of  another,  oonveited  them 
into  a  propi'ietary  loideiitial  club  for  ladies; 
there    were    biidrooms    in    the   club   allotted   to 


members  at  a  weekly  rent  payable  in  advance, 
subject  to  the  rules  of  the  club. 

Held — that  the  resident  members  were  not 
"  lessees,  sub-lessees,  or  tenants  "  of  the  company, 
nor  "friends"  ;   and  that,   therefore,   they  had 
no  right  to  use  the  gardens. 
Keith  r.  Twentieth  Century  Club,  Ld., 

[(1904)  73  L.  J.  Ch.  545  ;    52  W.  R.  554  ;  90 
L.  T.  775  ;  20  T.  L.  R.  462— Buckley,  J. 

75.  Grant — Excejjtion,  to  be  Ascertained  by 
Siiisequent  Electioii  —  Limitation  of  Estate  in 
futuro — Invalidity  of  E.veeption — Operation  at 
Common  Laiu — Perpetuity — Statute  of  JJ.'ies  (27 
Hen.  8,  e.  10),  s.  1.] — It  is  a  settled  rule  of  con- 
struction that  where  there  is  a  grant  and  an 
exception  out  of  it,  the  exception  is  to  be  taken 
as  inserted  for  the  benefit  of  the  grantor,  and  to 
be  construed  in  favour  of  the  grantee.  If  then 
the  grant  be  clear,  but  the  exception  be  so 
framed  as  to  be  bad  for  uncertainty,  the  grant 
is  inoperative  and  the  exception  fails. 

By  a  conveyance  on  sale,  certain  freehold 
lands  were  conveyed  unto  and  to  the  use  of  the 
purchaser  in  fee  simple,  with  the  exceptions  and 
reservations  set  forth  in  the  first  schedule  to  the 
conveyance.  This  schedule  contained  the  follow- 
ing words  :  "  Save  and  except,  and  reserving 
unto  the  vendors  a  piece  of  land  not  less  than 
forty  feet  in  width,"  commencing  at  a  specified 
point  and  terminating  "  at  the  nearest  road  to 
be  made  by  the  purchaser  or  his  assigns  on  the 
estate  so  as  to  give  access  to  such  road  "  from 
other  lands  of  the  vendors.  The  purchaser  after- 
wards cjnstructed  certain  roads  on  the  estate. 
In  an  action  brought  to  determine  whether  a 
plot  of  land  on  which  a  road  had  been  com- 
menced but  not  completed  was  excepted  from 
the  conveyance  : 

Held  —  that  the  conveyance  operated  at 
common  law,  and  not  under  the  Statute  of  Uses, 
and  that  the  exception  was  bad  ;  but  that  even 
if  the  conveyance  operated  under  the  Statute  of 
Uses,  it  was  equally  bad  as  infringing  the  rule 
against  perpetuities. 
Savill  Brothers,  Ld.    r.   Bethell,  [1902] 

[2  Ch.  523  ;  71  L.  J.  Ch.   652  ;    50  W.  R.  580; 
87  L.  T.  191— C.  A. 

76.  Provisions  ichieh  should  be  embodied  in 
Covenants  in  the  Conveyanee.] — Provisions  in  a 
contract  for  the  sale  of  land  stipulating  for 
something  to  be  done  by  vendor  or  purchaser 
after  completion  (e.g.,  the  erection  of  fences), 
should  be  embodied  in  the  conveyance  as  cove- 
nants. 

In  re  Cooper  and  Crondace"s  Contract, 

[1904]     52     W.    li.     Ill    :    9(1    L.    T.    258  — 

Kekewich,  J. 


77.  Referring  to  a  Prineipal  Agreement  and 
Plan — "  Estate,  Term  and  lntere.-<t" — Mixtake — 
Reetifieation — Con  reyane/nt/ and  Law  of  Property 
Act,  1881  (44  &  45  Vict,  c.41),  .9.  7,  .v«ft-,v.  1  (a).] 
A  conveyance  first  referred  to  a  principal  agree- 
ment, under  which  the  defendant  held,  and  then 
the  defendant  conveyed  as  benctirial  owner  all 
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his  "  estate,  term  and  interest "  under  and  by 
virtue  of  the  jjrincipal  agreement  in  the  piece  of 
land  coloured  red  on  the  plan  annexed  to  the 
principal  agi-eement.  The  vendor  could  not 
make  a  title  to  a  small  portion  of  the  land 
coloured  red.  An  action  w&s  brought  by  the 
purchaser  for  damages  for  breach  of  the  implied 
covenants. 

Held — that  there  were  two  things  to  consider 
—namely,  the  quantum  of  the  estate  of  the 
assignor,  and  the  limits  of  the  property  to  which 
that  estate  applied ;  that  the  quantum  of  the 
estate  was  limited  to  the  estate  which  the  defen- 
dantjiad  under  the  principal  agreement,  and  the 
limits  of  the  property  were  defined  by  the  part 
of  the  plan  coloured  red  ;  and  that  the  defi-ndant 
covenanted  that  he  had  the  interest  given  to 
him  by  the  principal  agTeement  in  the  land 
coloured  red. 

Delmevx.M'Cahf  ((1863)  U  Ir.  C.  L.  Eep. 
377)  explained. 

Held,  also,  that  parol  evidence  could  not  be 

admitted  to  rectify  the  conveyance   which  was 

made  in  accordance  with  the  written  contract, 

without  first  rectifying  the  contract  and  enforcing 

it  as  rectified. 

Page    v.    Midland   Ry.    Co.   ([189-1]    1    Ch. 

11;    63    L.  J.  Ch.  126;   42  W.  R.  116  ;    70  L.  T. 

14— C.  A.)  foUowel. 

Held,  further,    that  in  the  absence  of  fraud 

vendors  or  purchasers  of  land  cannot  be  put  to 

their  election  to  rescind  or  accept  rectification 

on  the  gi-ound  of  unilateral  mistake. 

May  *;.  Platt.[1900]  1  Ch.  616  ;  69  L.  -T.  Ch.  357  ; 
[48  VV.  R.  617  ;   83  L.  T.  123— Farwell,  J. 

78.  Rigid  of  Way  omitted  to  he  Mentioned— 
Implied  Cocenant  for  Title — Breach  of  the 
Covenant — Meamre  of  Damages — Convey ancinq 
and  Law  of  Property  Act,  1881  (44  &  45  Vict. 
c.  41),  .?.  7.]  —  The  defendant  sold  and,  on 
December  9th,  1898,  as  beneficial  owner  conveyed 
to  the  plaintiff  certain  lands,  and  as  to  a  certain 
strip  of  land — a  piece  of  road — subject  to  the 
rights  of  way  thereover  specified  in  a  schedule  to 
the  conveyance.  By  an  accident  a  certain  right 
of  way  gi-anted  to  the  Countess  of  M.  was  omitted 
to  be  mentioned  in  the  conveyance  to  the 
plaintiff,  although  no  fraud  or  deceit  on  the  part 
of  the  defendant  was  alleged  or  suggested. 

Held — that  there  was  a  breach  of  the  covenant 
for  title  implied  under  sect.  7  of  the  Conveyancing 
and  Law  of  Property  Act,  1881,  complete  on  the 
execution  of  the  conveyance,  and  that  the  proper 
measure  of  damages  was  the  difference  between 
the  purchase-money,  or  price  paid  upon  the  pur- 
chase of  December  9th,  1898,  an  I  the  value  of  the 
premises  as  conveyed,  such  difference  being  caused 
by  the  defect  in  the  title  to  the  strip  of  road 
in  question,  or,  in  other  words,  to  the  existence 
of  the-  Countess  of  M.'s  right  of  way  over  that 
strip—  that  is  to  say,  the  difference  between  the 
value  of  the  property  as  purported  to  be  con- 
veyed, and  that  which  the  vendor  had  power  to 
convey. 

TUKNER  e.  MoOxN,  [1901]  2  Ch.  825  :  70  L.  J  Ch 
[822  ;  85  L.  T.  90  ;  50  W.  R.  237--Joyce,  J. 


VI.  LEASEHOLDS. 

79.  As-slgnment  of  Lea.se  —  Cove./umt  by 
Asngnee  to  ob-^erve  and  perform,  the  Covenants 
in  Lease — Covenant  in  Lease  not  to  make  any 
alteration  in  the  Premises — Right  of  Lessee  to 
enforce  Covenant  by  Injunction.'] — The  lessee 
covenanted  in  a  lease  not  to  make  any  alteration 
or  addition  to  the  premises  except  with  the  con- 
sent of  the  lessor.  The  lessee  assigned  the  lease, 
the  assignee  covenanting  to  observe  and  perform 
the  covenants  and  conditions  in  the  lease  and  to 
keep  the  lessee  indemnified  against  all  claims 
on  account  thereof.  The  assignee  made  certain 
alterations  in  the  premises  without  the  consent 
of  the  lessor,  but  the  lessor  did  not  see  the  lessee 
or  assignee  in  respect  thereof.  The  lessee  brought 
an  action  against  the  assignee  claiming  a  man- 
datory injunction  to  remove  the  alterations. 

Hkld — that  the  covenant  by  the  assignee 
must  be  construed  merely  as  a  covenant  to  in- 
demnify the  lessee  against  breaches  of  covenant 
in  the  original  lease,  and  that  the  lessee  was  not 
entitled  cf  right  to  enforce  the  negative  covenant 
in  the  lease,  though  he  would  be  entitled  to  in- 
demnity if  the  lessor  sued  him  for  damages  for 
the  breach  thereof. 

In  re  Poole  and  Clurhe's  Contract  (No.  73, 
supra')  applied. 

Harris  r.  Boots  Cash  Chemists  (Southern), 

[Ld.,  [1904]  2  Ch.  376  ;    73  L.  J.  Ch.  708  ;  52 

W.  R.  668  ;  20  T.  L.  R.  623— Warrington,  J. 

79a.  Condition — "  Vendor  s  Title  is  Accepted 
by  the  Purchasers" — Kon- Disclosure  of  Onerous 
and  U7insunl  Covenants — Objectio?^^.] — It  is 
well  established  that,  whether  a  sale  be  by 
private  contract  or  publjc  auction,  it  is  the  duty 
of  the  vendor  to  disclose  the  existence  of  onerous 
and  unusual  covenants  contained  in  the  leases 
of  leasehold  property  sold,  or  at  least  to  afford 
the  purchaser  an  opportunity  of  inspecting  the 
leases.  A  condition  of  sale  stipulat  ing  that "  the 
vendor's  title  is  accepted  by  the  purchasers " 
does  not  preclude  them  from  showing  that  a  good 
title  has  not  been  shown.  The  purchaser  has  a 
right  to  assume  when  such  a  stipulation  is  made 
that  the  vendor  has  disclosed  what  it  is  his  duty 
to  disclose,  and  that  the  condition  can  only  be 
read  as  precluding  objection  on  that  footing. 
In  ee  Haedicke  and    Lipski's    Contract, 

[1901]  2  Ch.  666  :  70  L.  J.  Ch.  811  ;  50  W.  R. 

20  ;  85  L.  T.  402  ;  17  T.  L.  R.  772— Byrne,  J. 

80.  Sale  of  Lease — Right  to  Light — Adjoin- 
ing Land  owned  by  Vendor — Derogation  from 
Grant.']— In  1896  M.,  the  chief  shareholder 
and  managing  director  of  the  plaintiff  company, 
entered  into  an  agreement  with  some  landowners, 
whereby  he  was  to  erect  certain  premises,  and 
upon  completion  would  have  a  right  to  call  for  a 
lease  thereof.  In  1896  he  bought  for  £10,000 
some  adjacent  land,  the  owners  of  which  com- 
plained of  his  building  operations.  In  1897  he 
sold  to  the  plaintiffs  his  right  to  call  for  a  lease 
of  the  premises  being  built  by  him,  and  such 
lease  was  duly  granted.  Subsequently  he  sold 
some  of  the  adjacent  land  purchased  by  him  to 
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the  ilct'ciidaiits,  who  were  now  buiMinji'  thereon 

in    such    ;i    w:iy   as    to    darken    the    plaintiff's 

premises. 

Held— that,  though  at  the  date  of  the  1896 
agi-eement  M.  intended  that  the  plaintiffs  sliould 
take  over  and  occupy  the  buildings  to  be  erected 
by  him,  he  was  not  acting  as  their  agent  then, 
or  in  1897  ;  that  there  was  no  evidence  that  he 
meant  to  sacrifice  the  land  for  which  he  gave 
£10,000,  and  that  no  contract  by  him  to  keep 
such  land  free  of  buildings  could  be  implied  ;  and 
that  therefore  the  plaintiffs  had  no  right  of 
action  against  the  defendants. 
FiNAXCiAL  Times,  Ld.  c.  Bell.  (1!I08)  19 
[T.  L.  R.  438— Byrne,  J. 

81.  Sale  of  Leasehold  Property  —  Unu.'iuul 
and  Onerous  Covenants  in  Lease  —  Duty  of 
Vendor  to  gire  Notiec  of  Such  —  Const rurti re 
JVotire.] — Upon  a  sale  of  leasehold  property,  it  is 
the  duty  of  the  vendor  to  disclose  to  an  intending 
purchaser  the  existence  of  unusual  or  onerous 
covenants. 

In  default  of  express  notice,  the  vendor  can 
only  affect  the  purchaser  with  constructive  notice 
if  he  gives  him  an  opportunity  of  discovering 
the  contents  of  the  lease  under  such  circum- 
stances that  he  ought  reasonably  to  have 
discovered  the  existence  of  the  covenants. 

In  such  cases  it  is  a  question  of  fact  whether 
or  not  there  has  been  an  absence  of  reasonable 
care  on  the  part  of  the  purchaser  or  those  acting 
for  him. 

In  re  Uaedirhe  S,-  Lipski's  Contract  ([1901] 
2  Ch.  66t3  ;    70  L.  J.  Ch.  811  ;    50  W.  R.  20  ;    85 
L.  T.  402 — Byrne,  J.,  No.  79el,  sujjra)  approved. 
MOLTNEUX   r.  Hawtrey,  [1903]  2  K.  B.  487  ; 

[72  L.J.  K.  B.  873;  52  W.  R.  23  ;  89L.T.  350 
— C.  A. 

82.  Sale  of  Improred  Ground  Bent  —  Con- 
tract —  Underlease  —  Outxtandlng  Lay  — 
Declaration  of  Trust.'\ — In  1865  a  lease  was 
granted  for  a  term  of  99  years  at  a  rent  of 
£3  16s-.  \d.  This  lease  became  vested  in  H.,  who, 
on  August  (Jth,  1885,  granted  S.  an  underlease 
for  the  whole  term  less  11  days  at  a  rent  of  £12. 
H.  mortgaged  for  the  whole  term  less  one  day,  of 
which  there  was  a  declaration  of  trust.  On 
September  29th,  1896,  the  mortgagees  sold  to  W. 
The  legal  personal  representatives  of  W.  were  the 
vendors,  and  the  (nirchaser  had  entered  into  a 
contract  to  buy  "an  improved  leasehold  giound 
rent  of  £8  3.s-.  M.  out  of  a  ground  rent  for  £12, 
amply  secured  on  property  held  on  lease  .  .  . 
subject  to  an  original  ground  rent  of  £3  H\k.  \dy 
The  conditions  provided  that  the  title  sliould 
commence  with  an  indenture  dated  August  (itii. 
188.-,. 

Held — that  what  was  sold  was  an  improved 
leasehold  ground  rent  for  the  whole  term  during 
which  it  was  payable — i.e.,  the  rositlue  of  the 
term  during  which  the  ground  rent  of  £12  per 
annum  was  payable  ;  that  it  was  nut  too  late  to 
raise  the  point  as  to  the  purchaser  being  out  of 
time,  because  the  point  was  one  of  conveyance 


and  not  of  title  :  that  the  outstanding  da}'  must 
be  conveyed  as  the  purchaser  directed  ;  that  the 
abstract  showed  a  good  equitable  title  in  the 
vendors  ;  and  the  purchaser  could  have  an 
assignment  of  the  whole  of  the  original  term  less 
one  day,  with  the  equitable  interest  in  the  out- 
standing day. 

Re  Scott  axd  Eaves  Contkact,  [1902]  %i^ 
[L.  T.  G17— Eady,  J. 

83.  Sale  .subject  to  Con-sent  of  Lessor  — 
Vendor's  Duty  to  do  his  Best  to  obtain  Con- 
sent —  Ve/idor  inducing  Befusal  —  Measure  of 
Damages.^  When  a  lessee,.whose  lease  prohibits 
assignment  without  the  written  consent  of  the 
lessor,  enters  into  an  agreement,  expressed  to 
be  subject  to  the  lessor's  consent,  to  sell  the 
property,  he  is  bound  to  do  his  best  to  obtain 
such  consent.  If  the  vendor  does  not  perform 
that  duty,  and  still  more  if  he  actually  induces 
the  lessor  to  refuse,  the  purchaser  may  recover 
not  only  his  deposit,  with  interest  and  costs, 
but  also  damages  for  the  loss  which  he  has 
sustained  owing  to  the  vendor's  omission  to 
obtain  the  required  consent. 

Bain  v.  Fotherqill  ((1874)  L.  R.  7  H.  L.  158; 
43  L.  J.  Ex.  243  ;  23  W.  R.  261  ;  31  L.  T.  (n.S.) 
387)  considered. 

In  such  a  case  if  it  appears  that  the  vendor 
has  made  no  effort  to  obtain  the  lessors  consent, 
it  will  be  presumed  against  him  that  he  could 
have  procured  it ;  and  it  is  then  for  him  to  prove 
that  he  could  not  have  induced  the  lessor  to 
accept  the  purchaser  as  tenant. 

Decision  of  Romer,  .J.,  reversed. 
Day  r.  Singleton,  [1899]  2  Ch.  320  ;  68  L.  J. 
[Ch.  593  ;  48  W.  R.  18  ;  81  L.  T.  306— C.  A. 

VII.  MISCELLANEOUS, 

84.  Completion  Delayed  Unaroidahly — Vendor 
remaining  in  Possession — Receicing  Bents — 
Arrears  of  Bent  prerion.sly  due — Bight  to 
Ajjpropriate.] — The  completion  of  a  purchase 
was  delayed  through  no  default  of  the  purchaser, 
and  the  vendor  remained  in  possession.  After 
the  date  fixed  for  completion  he  received  rents, 
and  in  rendering  his  apportionment  account  he 
claimed  to  appropriate  some  of  the  money 
received  to  wipe  out  certain  outstanding  arrears 
of  rent. 

Held — that  he   had   received    the  money  on 
behalf  of  the  purchaser,  and  was  not  entitled  to 
appropriate  it  to  a  debt  due  to  himself. 
Plews  r.  Samuel,  [1904]  1  Ch.  464  ;  73  L.  ,1. 

[Ch.    279;    .52   VV.    R.   410;    90   L.   T.    533— 
Kekewich,  J. 

85.  A'ridcnce— Scottish  Document  Begisfercd  in 
Scotland — Production  not  Po.s.sihle — Secondary 
A'ridcuce.] — Where  an  oiiginal  document  is 
registered  in  Scotland  as  a  document  of  record 
and  cannot  be  produced  in  P^ngland,  a  vendor 
does  all  that  is  necessary  if  he  furnislies  suflicient 
secondary  evidence  of  its  contont.s. 

H.-VLKETT  r.  Earl  of  Dudley.  [1907]   1   Ch, 

[590;     76    L.    .1.    Cli.    .33(1;    96    L.   T.    .539— 

Parker,  J, 


395 


SALE   OF  LAND. 


396 


Miscellaneous — Citnliimed. 

86.  PiihVic  lIoHxe—Uceiu-e — Aou-dixclo.si/re  of 
Concictio/i  recordfid  on.  IJcence — Llceimnfj  Act, 
1872  (35  &  36  Vict.  c.  94),  s.  31.]— On  a  sale  of  a 
public  house  with  a  licence  attached,  the  non- 
disclosure by  the  vendor  of  the  fact  that  one 
conviction  has  been  indorsed  on  the  licence  is 
not  a  material  omission  which  entitles  the 
purchaser  to  refuse  to  complete  the  sale. 

In  re  Ward  and  Jordan's  Contract,  [1902] 
[1  Ir.  R.  73— M.R. 

87.  Beaclxii'i'ni — Beaxoiiahle  Ground  for — Pur- 
rlidsi-r  InsixfiiKj  on  Dlsrhnrge  of  very  Small 
Confiniji'iif  liii-iimhnince — Befiisal  of  Indcmnifij 
in  Licii  ifI)'iM-]nirti(> — XoticeofRf^sclssion  "  Witk- 
onf  Prcjitdu'e."^ — The  fact  that  a  purchaser 
refuges  to  accept  an  indemnity  against  a  very 
small  contingent  incumbrance,  e.ff.,  a  possible 
liability  for  succession  duty  not  exceeding  20s. 
in  all,  is  not  in  itself  a  "reasonable  ground" 
for  rescinding  the  contract.  However  small  the 
amount  may  be,  and  however  remote  the  con- 
tingency, a  purchaser  is  entitled  to  have  it 
discharged. 

A  notice  of  rescission  given '"  without  prejudice "' 
is  ineffective. 
In  re    Weston    and    Thomas's    Contract, 

[1907]     1     Ch.    244:  7G   L.    J.  Ch.    179;   9() 
L.  T.  324— Eady,  J. 

88.  Stamp — Sale  of  Property  subject  to  Tenan- 
cies, and  with  Condition  for  Apportionment  of 
Outgoings — Unstamped  Agreement  for  Yearly 
Tenancy — Obligation  of  Vendor  to  Stamp  it.'] — 
An  agreement  for  the  sale  of  freehold  property 
provided  that  the  property  was  sold  subject  to  all 
tenancies,  and  also  for  apportionment  of  out- 
goings. Upon  investigation  of  the  title  the 
purchaser  discovered  that  an  agi-eement  with  a 
yearly  tenant  of  part  of  the  property  was 
unstamped,  and  required  the  vendor  to  stamp  it 
before  completion  of  the  purchase.  The  vendor 
refused,  and  commenced  proceedings  for  specific 
performance  against  the  piu-chaser. 

Held— that  the  purchaser  was  entitled  to 
have  the  agi-eement  stamped  at  the  vendor's 
expense. 

Coleman  r.  Coleman,  (1898)  79  L.  T.  66— 
[North,  J. 

89.  Streets— Private  Street  Works— Erpenses 
— Charge  on  Premises  at  Date  of  "  Conipli'tion  of 
Worls  "— "  Final  Apportionment  "—  1  'end or  „  lid 
Purchaser—''  Outgoings"— Private  Street  ]]'orhs 
Act,  1892  (55  &  5(5  Vict.  c.  57),  ss.  1,  12,  13.]  — 
The  apportioned  expenses  of  private  street  works 
executed  under  the  Private  Street  Works  Act, 
1892,  become  a  charge  on  the  premises  afffcted 
thereby  as  from  the  date  of  the  completion  of  the 
works,  and  not  merely  as  from  the  date  of  the 
final  apportionment. 

If,  therefore,  the  jjremises  are  sold  free  from 
incumbrances  after  the  completion  of  the  works 
but  before  the  date  of  the  final  apportionment' 
the  sum  finally  apportioned  thereon  is  payable 
by  the  vendor. 


Decision  of  Kekewich,  J.  ([1899]  2  Ch.  496  ; 
6S  L.  J.  Ch.  612  ;  63  J.  P.  647  ;  48  W.  R.  6  ;  81 
L.  T.  80)  affirmed. 

Stock  v.  Meakin,  [1900]   1  Ch.  683  ;  69  L.  J. 

[Ch.  401  ;  48  W.    R.    420  ;  82  L.  T.  248  ;  16 

T.  L.  R.  284— C.  A. 

VIII.  PAECELS. 

90.  Conveyance  agreeing  with  Contract— Oral 
Evidence  to  Prove  Common  Error  in  both — Not 
Adm  issible — Recti f  cation. ] -Where  a  conveyance 
has  been  executed  in  conformity  with  a  previous 
agreement  in  writing  between  the  parties,  the 
Court  will  not  grant  rectification  upon  oral 
evidence  of  common  mistake  in  the  parcels 
named  in  the  agreement  and  conveyance. 

JJavies  v.  Fitton  (  (1842)  2  Dr.  &  War.  225)  and 
May  V.  Piatt  ([1900]  1  Ch.  616  ;  69  L.  J.  Ch. 
357  ;  83  L.  T.  123  ;  48  W.  R.  616— Farwell,  J.) 
followed. 

Thompson  r.  Hickman,  [1907]  1  Ch.  550  ;  76 

[L.  J.  Ch.  254  ;  96  L.  T.  454  ;  23  T.  L.  R.  311 

— Neville,  J. 

91.  Corner  Plot— Rounded  Corner— Length  of 
Frontage— Method  of  Measurement-I-K contract 
described  land  as  "  situate  in  and  fronting  138 
feet  upon  W.  road,'"  having  "  a  depth  next  H. 
road  of  124  feet,"  more  particularly  delineated 
together  with  the  abuttals,  boundaries  and 
dimensions  thereof  (be  the  last-named  little  more 
or  less)  upon  the  annexed  plan.  The  plan 
showed  a  piece  of  land  at  the  junction  of  W. 
road  and  H.  road  with  a  rounded  corner. 

Held— that  the  purchaser  was  entitled  to  a 
conveyance  of  land  having  a  total  frontage  of 
257  feet,  and  that  the  measurement  must  be 
taken  on  the  actual  curve,  and  not  on  the 
imaginary  lines  of  frontage  as  they  would  have 
existed  if  the  corner  had  not  been  rounded  off. 

In  re  Wellings   and  Parson's   Contract, 
[(1907)  97  L.  T.  165— Kekewich,  J. 

92.  "-Frontages  of  30  Feet  each"— Lots  as 
shown  on  Plan  "—Lots  shown  as  of  Equal  Width 
—  Vendor  not  to  Account  for  Defciencies  in  Quanti- 
ties—Lots not  Marhed  Out— Total  Frontage  more 
than  30  Feet  to  a  Lot—Riqht  to  Claim  Ttue 
Proportion  of  Total  i^/Y>«^«y^.]— Particulars  of 
the  sale  of  a  field  in  lots  comprised  eight  lots  as 
shown  on  plan,  all  having  frontages  of  30  feet  to 
P.  road.  T.  bought  seven  lots.  None  of  the  lots 
had  then  been  marked  out,  but  the  plan  showed 
a  field  having  a  frontage  to  P.  road,  and  divided 
by  parallel  lines  into  eight  substantially  equal 
lots.  Each  lot  on  the  plan  bore  its  number,  and 
the  words  "  30  ft.,"  and  there  was  a  note  that 
the  plan  was  for  the  purpose  of  delineation  only. 
One  of  the  conditions  provided  that  the  vendor 
should  not  be  required  to  account  for  any 
discrepancies  in  quantity.  The  frontage  of  the 
field  proved  to  be  about  250  feet. 

Held— that,  having  regard  to  the  condition 
referred   to,    the    purchaser   might   claim  land 
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having  as  frontage  scveu-eigliths  of  2r,o  feet,  and 

not  merely  210  feet. 

In  re  Freeman  and   Taylor's    Contract, 
[(1907)  1)7  L.  T.  39— Kekewich,  J. 

93.  Grant  of  Land  hij  Crown — Acts  of  User 
hefore  Grant  —  Eridence  to  identify  Suhject- 
matter  of  Grant — Admisslhilltij.']  —  An  Act  of 
Parliament  authorised  the  grant  by  the  Crown 
of  tracts  of  land  in  Van  Diemen's  Land  to  a 
company  which  had  already  been  formed  under 
a  charter  for  the  purpose  of  cultivating  waste 
lands  in  the  colony.  A  grant  of  lands  by  the 
Crown  to  the  company  was  subsequently  made, 
both  the  Act  and  the  grant  reciting  that  the 
company  had  taken  possession  of  the  lands 
intended  to  be  gi-anted,  and  had  incurred 
expense  in  the  improvement  thereof. 

At  the  trial  of  an  action  by  the  company 
claiming  a  piece  of  land  as  included  in  the  lands 
granted,  the  grant  neither  expressly  including 
nor  expressly  excluding  the  piece  of  land  in 
question,  evidence  was  tendered  and  rejected 
of  acts  of  user  by  the  company  over  the  piece  of 
land  in  question  antecedent  to  the  gi'ant. 

Held — that  the  acts  of  user  were  evidence 
to  identify  the  land  intended  to  be  included  in 
the  grant,  and  the  evidence  was  therefore  inad- 
missible. 

The  Van  Diemen's  Land  Co.  v.  The  Marine 

[Board  of  Table  Cape,  (1905)  22  T.  L.  R. 

114_p.  C. 

94.  Land  inclosed  hy  Purchaser  in  Excess  of 
Parcels — E-rpendittire  thereon — Bona  fide  Mis- 
take —  Declaration  of  Title  —  Costs.^  —  The 
defendant  purchased  certain  land  of  the  plain- 
tiffs. The  plaintiffs  conveyed  certain  land 
described  as  so  many  acres,  "  be  the  same  more 
or  less,"  to  the  defendant  in  fee.  The  defendant 
took  possession  of  and  inclosed  a  quantity  of  land 
in  excess  of  that  purported  to  be  conveyed  to 
him,  and  such  excess  was  so  substantial  as  not  to 
be  covered  by  even  a  liberal  interpretation  of  the 
words  •'  be  the  same  more  or  less."  The  defen- 
dant had  been  warned  that  he  must  occupy  at 
his  own  risk. 

Held — that  the  defendant  was  bound  to  give 
up  so  much  of  the  land  which  he  had  inclosed  as 
did  not  pass  by  his  conveyance  ;  that  the  defen- 
dant ought  not  to  be  compensated  for  having 
expended  money  on  the  land  so  inclosed  ;  and 
that  as  the  vendors  had  not  stumped  out  this 
particular  plot  as  they  should  have  done  there 
must  be  no  order  as  to  costs. 
Marriott  r.  Reid,  (1900)  82  L.  T.  3(59— 
[Kekewich,  J. 

95.  Parcels  Erroneously  Described  in  Conrcy- 
ance  — Common  Mistake— Laches — Rectijication.] 
— The  Court  will  grant  rectification  at  a  ve-dor's 
suit,  even  after  six  years,  if  he  has  not  been 
guilty  of  laches,  if  it  is  satisfied  that  by  a  common 
mistake  the  parcels  specified  in  the  written  con- 
tract have  been  erroneously  described  in  the 
conveyance. 


Bloomer  v.  S/jittle  ((1872)  L,  R.  13  Eq.  427  ; 
41  L.  J.  Ch.  369  ;  26  L.  T.  272  ;  20  W.  R.  435) 
questioned. 

Beale  v.  Ktte,  [1907]  1  Ch.  5«4  ;  76  L.  J.  Ch. 
[294  ;  96  L.  T.  390— Neville,  J. 

96.  River — Bed  ad  medium  filum — Presiimp- 
tion.~\ — Where  there  is  a  conveyance  of  land 
adjoining  a  river  the  presumption  that  it  passes 
the  bed  ad  inedium.Jilum  without  special  mention, 
does  not  apply  unless  the  bed  is  in  the  disposition 
of  the  grantor  so  that  it  would  pass  if  expressly 
mentioned. 

EcROYD  r.  COULTHARD,  [1898]  2  Ch.  358  ;  67 
[L.  J.  Ch.  458  ;  78  L.  T.  702  ;  14  T.  L.  R.  462— 

C.  A. 

IX.  PARTIES. 

97.  Married  Woman — ■•MoHgagee — Trustee — 
Conveyance  to  Purchaser — Concurrence  of  Hus- 
hand  —  Married  Women's  Property  Act,  1882 
(45  &  46  Vict.  c.  75),  s.  1  (I)— Trustee  Act,  1893 
(56  &  57  Vict.  c.  53),  s.  16.]— In  1895  real  pro- 
perty was  conveyed  by  way  of  mortgage  to  a 
married  woman  to  secure  money  advanced  by 
her,  which  money  formed  part  of  her  separate 
estate.  On  a  sale  by  the  mortgagor  of  the  pro- 
perty, which  was  still  subject  to  the  mortgage, 
the  purchaser  required,  in  addition  to  the  con- 
cm-rence  of  the  married  woman  the  concun-ence 
of  her  husband,  and  an  acknowledgment  of  the 
deed  of  conveyance  by  her  under  the  Fines  and 
Recoveries  Act. 

Held — that  the  maiTied  woman  was  not  a 
trustee  for  the  mortgagor  within  the  meaning  of 
lu  re  Hirkness  and  Allsopp's  Contract  ([1896]  2 
Ch.  358),  and  that  she  coiild  convey  to  the  pur- 
chaser without  the  concurrence  of  her  husband 
and  by  deed  unacknowledged. 

In    re    Brooke   and   Fremlin's  Contract, 
[1898]   1  Ch.  647  ;  67  L.  J.  Ch.  272  ;  78  L.  T. 
416  ;  14  T.  L.   R.  324  ;  46  W.  R.  442— Keke- 
wich, J. 

98.  Sale  hy  Executors — Executor  named  hut 
not  proving  —  Disclaimer —  Concurrence — Land 
Transfer  Act,  1897  (60  &  61  Vict.  c.  65),  s.  1  ; 
s.  2,  suh-s.  2  ;  s.  24,  suh-s.  2.] — Re:il  estate  under 
sect.  1,  sub-sect.  1,  of  the  Land  Transfer  Act, 
1897,  devolves  to  and  becomes  vested  in  all  the 
executors  named  in  the  will  who  survive  the 
testator,  and  in  order  that  the  legal  estate  may 
pass  on  a  conveyance  by  the  executors  who  have 
obtained  probate,  it  is  necessary  for  those  execu- 
tors to  whom  power  to  prove  the  will  has  been 
reserved  to  expiessly  disclaim  or  to  concur  in 
such  conveyance. 

In  re  Pavvley  and  London  and  Provincial 

[Bank,  [1900]  1  Ch.  58  ;  69  L.  ,1.  Ch.  6  :  48 

W.  R.  107 ;  81  L.  T.  507 -Kekewich,  J. 

99.  Specif  c  Performance  —  Defect  in  Title — 
Concurrence  of  Third  Person  necessary,  ani  not 
compellable — In  Fart  obtainable — Right  of 
Purchaser  to  rejiudiate — Delay  —  Interest  on 
Pui-chase  Money.] — Where  a  defect  is  disclosed 
in  a  vendor's   title   which   cannot  be  removed 
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unless  a  third  party,  not  boiind  to  concur,  is 
willing  to  do  so,  the  purchaser  can  repudiate  his 
contract  without  waiting  to  see  whether  such 
third  party  will  concur  ;  such  right  to  repudiate 
is  an  equitable  one,  arising  from  want  of 
mutuality,  and  may  be  an  answer  to  a  suit  for 
specific  performance. 

Such  a  right  must  be  exercised  as  soon  as  the 
defect  is  discovered ;  and,  when  once  a  decree 
for  specific  performance  has  been  made,  a  pur- 
chaser cannot  repudiate  without  leave  of  the 
Court. 

When  an  order  is  made  for  specific  perform- 
ance, interest  on  the  purchase  money  runs  from 
the  time  when  the  Master  certifies  that  a  good 
title  is  shown. 
Halkett  r.  Earl  op  Dudley,   [1907]   1  Cb. 

[.590;    76   L.    J.    Ch.    330;    96    L.   T.    539— 
Parker,  J. 

100.  Vendor  selling  as  Trustee — Tenant  for 
Life  to  join  in  Conteyance — Legal  Estate  in 
Fact  in  Vendor,  hut  no  Power  of  Sale —  Written 
Bequest  from  all  Beneficiaries  to  sell.'] — A  con- 
tract for  the  sale  of  freeholds  provided  that  "  the 
vendor,  who  is  the  trustee  under  the  will  of  .  .  . 
is  selling  .  .  .  under  the  trusts  and  poweis 
vested  in  him  thereunder.  .  .  .  The  tenant  for 
life  .  .  .  will  join  in  the  conveyance  to  the  pur- 
chaser for  the  purpose  of  releasing  her  life 
interest." 

It  subsequently  appeared  that,  though  the 
vendor  had  the  entire  legal  estate  as  trustee  of 
the  will,  yet  there  was  no  power  of  or  trust  for 
sale.  The  vendor,  had,  however,  entered  into 
the  contract  at  the  written  request  of  all  bene- 
ficiaries. 

Held — that,  as  he  could  therefore  compel 
them  to  join  in  conveying,  he  had  shown  a  good 
title  in  accordance  with  the  contract. 

In  re  Bryant  and  Burninghanis  Contract 
( (1890)  ii  Ch.  D.  218  :  o9  L.  J.  Ch.  636  ;  63 
L.  T.  20  ;  38  W.  E.  -169— C.  A.)  and  Li  re  Head's 
Trustees  and  Macdonuld  ((1890)  45  Ch.  D.  310  ; 
59  L.  J.  Ch.  604  ;  63  L.  T.  21  ;  38  W.  E.  657— 
C.  A.)  distinguished. 
In  ee  Baker  and  Salmon's  Contract,  [1907] 

[1  Ch.  238  ;  76  L.  J.  Ch.  235  ;  96  L.  T.  110— 
Eady,  J. 

X.  PRACTICE. 

101.  Costs— Leaseholds— '' Drihirliig  TUlr"— 
Single  Bocicment — Lease — Solicitor  a'lid  (Heat — 
Scale  Charges — Taxation — Solicit nrx  lie mv itera- 
tion Act,  1881  (44  &  45  Vict.  c.  44),  General 
Order,  Sched.  L,  Part  I.— Vendor  and  Bur- 
chaser  Act,  1874  (37  &  38  Vict.  c.  78).]— On  the 
sale  of  leaseholds  the  vendors'  title  consisted 
simply  of  one  document,  namely,  the  original 
lease.  There  had  been  no  dealings  by  them 
since  the  vendors  obtained  the  lease,  and  it  was 
a  case  where,  under  the  contract  of  sale,  the  title 
of  the  lessor  could  not  be  investigated. 

Held — that  in  these  circumstances  there  had 
not  been  such  a  deduction  of  title  as  to  entitle 
the  vendors'  solicitors  to  make  a  scale  charge 


under  the  schedule  to  the  General  Order  under 
the  Solicitors'  Remuneration  Act,  1881,  and  that 
such  a  question  should  be  raised  on  taxation. 

Wellby  v.  Still  (^1894]  3  Ch.  641  ;   8  R.  658  ; 
63  L.  J.  Ch.  931  ;  43  W.  R.  73 ;  71   L.  T.  426— 
Kekewich,  J.)  followed. 
In  re  Webster  and  Jones'  Contract,  [1902] 

[2  Ch.  .551  :   71  L.  .J.  Ch.  749  ;   87  L.  T.  213— 

C.  A. 

102.  Bccree  against  Purchaser  in  Befault  of 
Aj}j>parance — Order  to  rescind  Contract — Form 
of  Order.] — An  action  was  brought  by  a  vendor 
for  specific  performance  of  a  contract  to  pur- 
chase land.  The  vendor  obtained  judgment,  in 
default  of  defendant's  appearance,  that  the  con- 
tract was  binding,  and  ought  to  be  specifically 
performed,  and  directing  the  usual  reference  as 
to  title.  The  vendor  afterwards  discovered  that 
the  defendant  had  no  means  and  could  not  com- 
plete the  contract,  and  moved  the  Court  for 
rescission  of  contract  and  stay  of  proceedings. 

Held — that  the  only  order  that  could  be  made 
was  that  the  contract  should  be  rescinded,  all 
further  proceedings  stayed,  and  the  costs  of  the 
application  paid  by  the  defendant. 

Hent)/  V.  Schroder  (  (1879)  12  Ch.  D.  666  ;  48 
L.  J.  Ch.  792  ;  27  W.  R.  833— M.R.)  followed. 
Jepfery  r.   Stewart,   (1899)   80  L.  T.   17— 
[North,  J. 

103.  Decree  against  Purchaser  for  Sjjecific 
Performance — Failnre  to  comply  ivith — For- 
feiture of  Beposit — Form  of  Order.] — A  pur- 
chaser failed  to  comply  with  a  decree  ordering 
him  to  carry  out  a  contract  for  the  purchase  of 
land,  which  contained  a  clause  enabling  the 
vendor  to  forfeit  the  deposit  and  to  proceed  to  a 
fresh  sale. 

Held— that  the  vendor  was  entitled  to  an 
order  declaring  the  deposit  forfeited,  and  direct- 
ing payment  of  any  deficiency  on  a  fresh  sale 
and  costs,  but  not  the  costs  of  an  earlier  motion 
as  to  which  an  order  had  been  made  at  the 
time. 

Form  of  order  settled. 
Griffiths  v.  Vezey,  [1906]    1    Ch.  796  ;   75 

[L.  J.  Ch.  462  ;  54  W.  R.  490  ;  94  L.  T.  574— 
Eady,  J. 

104.  Defect  appearing  on  Conveyance  and 
hnoiim  to  Purchaser.'^— Indemnity — Costs  of  Arbi- 
tration and  Litigation — How  far  recoveraile — 
Solid  for  and  Client  Costs — Conveyancing  and 
Law  of  Property  Act,  1881  (44  &  45  Vict.  c.  41), 
s.  7.]— The  defendant  sold  land  as  beneficial 
owner  in  fee  to  the  plaintiffs  :  the  conveyance 
contained  no  express  covenants  for  title  and  no 
qualification  of  the  implied  covenants.  The 
plaintiffs  had  notice  both  on  the  face  of  the 
conveyance  and  aliunde  that  J.  and  other 
persons  had  an  easement  over  the  land  ;  but,  as 
between  themselves  and  the  defendant,  they 
were  to  take  the  land  discharged  from  such 
rights. 

J.  claimed  £5,000  for  loss  of  his  easement  : 
the  plaintiffs  gave  notice  of  the  claim  to   the 
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tl(jf(_'n(lant,and  under  protest  went  to  arbitration. 
J.  was  awarded  £510.  The  plaintiffs  disputing 
his  right  to  recover,  he  established  it  by  an 
action,  decided  on  a  special  case.  The  plaintiff's 
now  sued  the  defendant. 

Held — that  they  were  entitled  to  damages 
for  breach  of  his  implied  covenants  for  title  : 

Turner  v.  Moon  ([1901]  2  Ch.  825  ;  70  L.  J.  Ch. 
822;  85  L.  T.  90— Joyce,  J.)  followed. 

That  they  could  recover, 

(1)  the  £510  and  interest  and  costs  paid 
to  J. 

(2)-  subsequent  interest  on  £510. 

(3)  their  own  costs  of  the  arbitration,  to  be 
taxed  as  between  solicitor  and  client. 

Barnett  v.  Eccles  Corporation  ([1900]  2  Q.  B. 
423  ;  69  L.  J.  Q.  B.  83i  ;  64  J.  P.  692  ;  83  L.  T. 
66— C,  A.,  see  Public  Health,  No.  36) 
distinguished. 

(4)  but  not  the  costs  of  the  action,  which  they 
ought  not  to  have  defended. 
Great  Western  Ry.  Co.  v.  Fisher,  [1905]  1 

[Ch.  316  ;  74  L.  J.  Ch.  241  :  53  W.  R.  279 ;  92 
L.  T.  104— Buckley,  J. 

105.  Lis  pendens  —  Dismissal  of  Action  for 
Specific  Performance — Order  vacatiiig  Begistra- 
tion—Lis  Pendens  Act,  1867  (30  &  31  Vict.  c.  47), 
s.  2.]  —  Upon  the  dismissal  of  an  action  for 
specific  performance,  which  has  been  regis- 
tered as  a  lis  pendens,  the  successful  party  may, 
in  addition  to  the  usual  judgment,  have  an  order 
to  the  effect  that  the  registration  shall  be  vacated 
unless  an  appeal  is  set  down  within  a  certain 
specified  time. 

Baxter  /•.  Middleton,  [1898]  1  Ch.  313  ;  67 
[L.  J.  Ch.  200  ;  46  W.  R.  35U— Kekewich,  J. 

106.  Purchaser's  Summons  for  Costs— Order 
for  Lien.] — Where  a  contract  had  been  entered 
into  for  the  sale  of  certain  freehold  property 
with  a  right  of  way,  the  vendor  was  unable  to 
make  out  a  title  to  the  right  of  way.  He  repaid 
the  deposit,  but  did  not  pay  tosts.  On  a  sum- 
mons under  the  Vendor  and  Purchaser  Act,  1874, 
the  purchaser  sought  a  declaration  that  he  was 
entitled  to  costs  and  expenses,  and  that  such 
costs  might  be  (until  payment)  a  charge  upon 
the  hereditaments.  The  vendor  did  not  appear 
on  the  summons. 

Held — that  even  in  the  absence  of  the  vendor 
and  without  argument,  the  Court  might,  on  the 
authority  of  Turner  v.  Marriott  [1862]  L.  R.  3 
Eq.  744,  make  the  declaration  as  to  the  lien. 
In  re  Aird  and  Fcjrneaux's  Contract, 
[1906]  W.  N.  215— Kekewich,  J. 

107.  Specific  Performance — Adverse  Claim,  by 
Stranger  against  Vendor's  Title.] — Where  a  hond 
fide  claim  affecting  the  vendor's  title  has  been  j 
set  up  by  a  stranger  tlie  Court  will  direct  the 
vendor's  action  against  the  purchaser  for  specific 
performance  to  stand  over  for  a  reasonable  time 
to  see  whether  such  stranger  will  commence 
proceedings  to  enforce  his  claim. 


Held — that  this  course  should  be  followed 
w  heie  a  vendor  had  sold  house  property  on  the 
footing  that  the  rates  were  payable  by  the 
tenant,  whereas  the  latter  claimed  that  the 
landlord  was  bound  to  pay  them. 
George  r.  Thomas,  (1904)  52  W.  R.  416  ;  90 
[L.  T.  505— Eady,  J. 

108.  Specific  Performance — Certificate  agaimt 
Title — Lien  for  Costs  of  investigating  Title.] — In 
a  vendor's  action  for  specific  performance,  the 
inquiry  as  to  title  resulted  in  a  certificate  against 
the  title.  The  defendant  claimed  a  lien  for  his 
deposit  with  interest  and  costs  and  the  costs  of 
investigating  the  title. 

Held— that  the  defendant  was  entitled  to  the 
full  lien,  including  a  lien  for  the  costs  of  investi- 
gating the  title. 

KiTTON     r.    Hewett,    [1904]    W.    N.    21  — 
[Kekewich,  J. 

109.  Specific  Performance—  Costs  —  Sct-ofi' — 
Debt  en  autre  Droit.]— A  purchaser  obtained 
iudgment  for  specific  performance  of  a  contract 
of  sale  of  leasehold  property  against  his  vendor 
with  costs.  The  vendor  was  entitled  as  adminis- 
tratrix, and  also  beneficially  as  next  of  kin  of  the 
intestate,  to  a  portion  of  the  proceeds  of  sale 
subject  to  a  mortgage  and  to  a  charge  created 
by  her  subsequently  to  the  contract.  The  judg- 
ment not  having  been  passed  and  entered,  the 
plaintiff  claimed  to  have  provision  made  for  the 
application  of  what  would  otherwise  have  been 
payable  in  the  administration  of  the  intestate's 
estate  in  respect  of  her  beneficial  interest,  or  so 
much  thereof  as  was  necessary  in  or  towards 
satisfaction  of  the  costs  ordered  to  be  paid  by 
her. 

Held — that  without  some  form  of  administra- 
tion order,  which  the  Court  had  no  power  to 
make  in  the  action,  it  would  be  impossible  to 
ascertain  what  the  amount  representing  the 
beneficial  interest  of  the  defendant  was,  so  as  to 
bind  other  persons  interested  in  the  intestate's 
estate  ;  that,  if  any  right  was  to  be  established 
against  the  beneficial  share  of  the  defendant  in 
the  estate,  it  must  be  by  due  pmcess  of  execu- 
tion, the  two  debts,  the  costs,  and  the  purchase- 
money  not  being  capable  of  being  set  off  or 
brought  into  account  against  one  another  ;  and 
that  the  application  must  be  dismissed  with 
costs. 

Green  v.  Sevin  ((1879)  13  Ch.  D.  589— Fry,  J.) 
distinguished. 

Phillips  v.  Howell,   [1901]  2  Ch.  773;   50 

[W.  R.  73;  71   L.  J.  Ch.  13;  85  L.  T.  777— 

Byrne,  J. 

110.  Specific  Performance — Purcha-ic  of  Lease- 
holds—  Undertaking  not  to  Befoul — Invalidity  of 
Lease  Discovered — Leave  to  Defend  on  C round  of 
Invalidity — Juri.idicfion.] — The  defendant  in  an 
action  for  specific  performance  of  an  agreement 
to  purchase  certain  leasehold  houses  gave  an 
undertaking  by  his  solicitor  to  tlie  plaintiff's 
solicitor  not  to  deliver  any  defence  in  the  event 
of   the  plaintiff's  solicitor   undertaking  not   to 
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move  for  judgment  in  default  of  defence  until 
a  certain  day.  The  defendant  then  found  out 
that  the  lease  contained  a  reservation  of  minerals, 
and  was  bad  on  the  ground  of  its  having  been 
granted  by  a  tenant  for  life. 

Held — that,  as  the  action  was  for  specific 
performance,  and  there  being  no  judgment 
pronounced,  the  Court  down  to  the  very  last 
moment  had  jurisdiction  to  say  upon  terms  that 
the  agreement  should  not  be  specifically  enforced, 
and  in  exercise  of  that  discretion  to  allow  the 
defendant  to  defend  to  the  extent  of  pleading 
that  the  lease  was  bad  on  the  ground  that,  being 
granted  by  a  tenant  for  life,  it  contained  a 
reservation  of  minerals. 


MoxoK, 


(1900)    81    L.    T.     774  — 
[Kekewich,  J. 


111.  Vendor  and  Purcliaser  —  Summonses  — 
Scope  of.~\ — Scope  of  summonses  under  Vendor 
and  Parchaser  Act,  1874,  discussed. 

Re  Calcott's  and  Elvin's  Contract,  [1898] 

[2  Ch.  460  ;  67  L.  J.  Ch.  553  ;  78  L.  T.  826  ; 

5  Mans.  208  ;  46  W.  R.  673— C.  A. 


XI.  RESTRICTIVE  COVENANTS. 

And  see  Nos.  6,  9-16,  supra. 

112.  Absence  of  Provision  for  Compensation — 
Open  Contract — Undisclosed  Restrictive  Cove- 
nants— Innocent  Vendor — Purcliaser  aware  of 
Vendor  s  Ignorance — Impossibility  of  assessing 
Conipoisation.] — There  was  an  open  contract 
between  the  [ilaintiff  and  the  defendant  whereby 
the  defendant  agreed  to  sell  four  houses  and 
land.  There  was  no  representation  es  to  the 
title  the  defendant  could  make  to  the  property, 
nor  as  to  the  nature  of  her  interest,  nor  any 
provision  for  compensation  for  defects.  On  the 
investigation  of  the  title,  it  appeared  that  the 
property  was  subject  to  restrictive  covenants  as 
to  building  and  user.  The  plaintiff  was  aware 
of  the  defendant's  ignorance  as  to  her  own  title. 
The  plaintiff  brought  an  action  for  specific  per- 
formance with  compensation  on  the  ground  of 
the  undisclosed  restrictive  covenants. 

Held — that  the  action  must  be  dismissed  with 
costs  on  the  ground  that  to  grant  specific  per- 
formance in  this  case  would  be  to  decree  specific 
performance  not  of  the  contract  made  by  the 
parties,  but  of  a  new  contract  made  for  them  by 
the  Court  ;  that  the  jurisdiction  to  enforce 
specific  performance  with  compensation  on  a 
vendor,  where  the  contract  is  silent  as  to  com- 
pensation, rests  on  the  equitable  estoppel  that  a 
vendor  representing  and  contracting  to  sell  an 
estate  as  his  own  cannot  afterwards  be  heard  to 
say  he  has  not  the  entirety,  but  the  defendant  had 
made  no  direct  representation  of  that  kind,  and 
that  it  was  almost  impossible  to  asset-s  com- 
pensation where  there  are  restrictive  covenants 
as  to  building  and  user. 

Mortloclt  v.  Bullcr  ((1804)  10  Ves.  292  ;  7 
R.  R.  417)  and  Castle  v.  Willdnson  ((1870)  L.  R. 


5  Ch.  534;  39  L.   J.   Ch.  813  ;   18  W.  R.  586) 
applied. 

Dictum  of  Jessel,  M.R.,  in  Cato  v.  Thompson 
((1882)    9  Q.  B.  D.  616,  618;    47    L.   T.    491) 
followed. 
RUDD   V.    Lascelles,   [1900]    1   Ch.   815  ;    69 

[L.  J.  Ch.  396;  48  W.  R.  686  :   82  L.  T.  256; 
16  T.  L.  R.  278— Farwell,  J. 

113.  Covenant  not  to  build  more  than  one 
House  on  a  Plot — One  "  House  "  Superposed  on 
another.'] — It  is  possible  to  build  "houses,"  as 
distinct  from  "  flats,"  superposed  one  upon 
the  top  of  another. 

A  couveyance  to  the  defendant  of  certain  plots 
of  land  contained  a  covenant  by  him  not  to  erect 
more  than  one  house  on  any  plot.  He  erected  a 
building  which  consisted  of  two  floors,  each  floor 
forming  a  complete  tenement,  and  having  a 
separate  external  door,  and  no  internal  com- 
munication with  the  other. 

Held — that  the  building  constituted  two 
separate  houses,  and  that  the  defendant  had 
committed  a  breach  of  his  covenant. 

Ximber  v.  Adamms  ([1900]  1  Ch.  412  ;  69 
L.  J.  Ch.  296  ;  48  W.  R.  322  ;  82  L.  T.  136— 
C.  A.,  No.  13,  supra')  and  Rogers  v.  Hosegood 
([1900]  2  Ch.  388  ;  69  L.  J.  Ch.  652  ;  48  W.  R.  659  ; 
83  L.  T.  186— C.  A.,  No.  12,  supra')  considered. 
ILFORD  Park  Estates,  Ld.  v.  Jacobs,  [1903] 

[2   Ch.  522  ;  72  L.  J.  Ch.  699  ;    89  L.  T.  295  ; 
19  T.  L.  R.  574— Eady,  J. 

114.  Covenant  not  to  use  House  for  other 
Purpose  than  Private  Residence — Home  for 
Governesses  and  Pupils — Breach.'] — The  con- 
veyance of  a  house  contained  a  covenant  on  the 
part  of  the  purchaser  not  to  use  or  occupy  the 
same  for  the  purpose  of  any  trade  or  manu- 
facture or  for  any  other  purpose  than  a  private 
residence.  The  assignee  of  the  purchaser,  who 
carried  on  a  day-school  for  girls  on  premises 
about  half  a  mile  distant  from  the  house,  pro- 
posed to  use  the  house  as  a  residence  for  herself 
and  certain  relatives,  and  that  four  of  the 
governesses  and  such  of  the  pupils  as  might  be 
sent  to  stay  with  her  with  the  object  of  their 
attending  the  school  should  also  live  there. 

Held — that  the  proposed  user  of  the  house 
would  be  a  breach  of  the  covenant. 
HOBSON    V.  Tulloch,    [1898]     1   Ch.  424  ;    67 

[L.    J.   Ch.  205  ;  78  L.  T.  224  ;  14   T.    L.  R. 
241  ;  46  W.  R.  331— Romer,  J. 


115.  "  D'txagrrralilc  Xoise  or  j\^uisance  " — 
School — M'txr^iiri'sciitation  of  Vendor^s  Agent  as 
to  a  Fact— II:  s,-i. •<.-<;, I  It  of  Contract.] — W.  entered 
into  negotiatit)ns  with  the  defendant's  agent  for 
the  purchase  of  a  house  for  the  purpose  of 
carrying  on  a  boys' school,  and  was  induced  to' 
enter  into  a  contract  to  purchase  the  house  by 
his  representing  that  there  was  no  covenant 
which  would  interfere  with  W.'s  carrying  on 
his  school  there.  W.  subsequently  discovered 
that  the  house  was  subject  to  a  covenant  which, 
after  specially  restraining  certain  trades  or 
businesses  from  being  carried  on,  provided  that 
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Restrictive  Covenants — Confinned. 
there  should  not  be  carried  on  upon  the  premises  ' 
any  trade  or  business  or  occupation  whereby 
(gilder  alia)  any  injurious  or  oflEerisive  or  dis-  I 
agreeable  noise  or  nuisance  should  or  might  be  I 
occasioned,  caused,  or  made.  He  thereupon  ! 
brought  an  action  for  rescission  of  the  contract,  \ 
and  return  of  the  deposit  made  by  him,  with 
interest. 

Held — that  the  covenant  was  not  limited  to 
trades  or  businesses  ejusdeni  generis  as  those 
specifically  mentioned  ;  that  the  carrying  on  of 
a  boys'  school  would  come  within  the  prohibition 
of  the  covenant ;  that  the  agent's  representation 
was  as  to  a  fact,  and  not  a  mere  statement  of 
law  ;  and,  therefore,  that  the  plaintiff  was 
entitled   to   succeed  in   his   action. 

Tod-Heatly  v.  Benham  ((1888)  40  Ch.  D.  80  :  | 
58  L.  J.  Ch.  83  ;  37  W.  R.  38  ;  CO  L.  T.  241  — 
C.  A.)  followed. 
Wauton    v.  Coppard,    [1899]    1    Ch.    92  ;    68 

[L.  J.  Ch.   8  ;  47  W.  R.  72  ;  79  L.  T.  467— 
Romer,  J. 

116.  Long  Course  of  Usage  inconsistent  with 
the  continuance  of  Covenant — Inference  that 
Usage  is  laivfnl — Release.^ — A  house  was  con- 
veyed in  1874  by  a  conveyance  which  contained 
a  covenant  that  "  no  shop  or  other  building  to 
be  erected  on  the  paid  plot  of  land,  or  any  part 
thereof,  shall  at  any  time  hereafter  be  used  as  an 
inn,  tavern,  or  beerhouse,  nor  for  any  other 
purpose  than  as  a  dwelling-house  or  shop  as 
aforesaid,  nor  shall  any  wine,  beer,  or  other 
intoxicating  liquors  be  sold  on  the  said  plot  of 
land  or  in  any  shop  or  other  building  therein," 

Very  shortly  after  the  conveyance  beer  and, 
after  a  short  interval,  spirits  were  sold  openly 
with  the  licence  appearing  in  large  letters  over 
the  door  for  upwards  of  twenty-four  years. 

Held — that  the  shop  was  in  fact  not  now 
bound  by  the  restrictive  covenant.  In  such  a 
case  the  Court  infers  some  legal  proceedings 
which  has  put  an  end  to  the  covenant,  in  order 
to  show  that  the  usage  has  been  and  is  now 
lawful  and  not  wrongful. 

Gibson  V.  Doeg  ((1857)  2  H.  &  N.  615  ;    27 
L.  J.  Ex.   37  ;    6   W.  R.  107  ;    30  L.  T.  (o.s.) 
156)  followed. 
Hepworth  v.  Pickles,  [1900]  1  Ch.  108  ;  69 

[L.  J.   Ch.  55  ;  48  W.  R.  184;  81  ]..  T.  818— 
Farwell,  J. 

117.  Xo  Lund  Netained  hy  Vendor— Breach 
after  Vendor  s  Death — Action  hij  his  J'lrecutrix 
Injunction  Befi/sed.] — The  doctrine  of  Tulk  v. 
Moxhuy  ((1848)  2  Ph.  774)  does  not  ajiply  where 
a  vendor  sells  his  whole  estate.  A  negative  or 
restrictive  covenant  imposed  upon  ttie  user  of 
land  will  not,  if  it  be  a  covenant  in  gross,  be 
enforced  by  injunction  against  an  owner,  who 
was  not  a  party  to  the  deed  containing  the 
covenant. 

In  18ti8  F.  sold  to  a  company  all  his  land  at  a 
certain  place,  and  the  company  covenanted  for 
themselves,  their  successors  and  assigns,  with  F., 
his  heirs,  executors  and  administrators,  not  to 


build  a  beerhouse  or  shop  on  a  i)articular  portion 
of  the  land. 

After  F.'s  death  the  company  sold  to  B.  this 
paiticulur  portion  wiih  notice  of  the  covenant ; 
but  B.  nevertheless  began  to  erect  a  shop.  There- 
upon the  plaintiff,  the  sole  devisee  under  F.'s 
will,  and  his  personal  representative,  claimed  an 
injunction  to  restrain  him  from  so  building. 

Held — that  her  remedy  was  by  an  action  for 
damages,  which  {semhle)  would  be  only  nominal  ; 
and  that  an  injunction  could  not  be  granted. 

Semhle,   also,    "  beerhouse   or  shop  or  hotel  " 
mean  "  beerhouse  or  beershop,"  &c. 
FORMBY    r.    Barker,  [1903]   2  Ch.  539  ;    72 

[L.  J.   Ch.    716  ;   51     W.    R.  646  ;  89    L.    T. 
249— C.  A. 

118.  Ohject  of—When  Breach  will  not  he 
llestrained — Acquiescence  in  Former  Breaches— 
Alteration  in  Character  of  yei(/hhourhood.'\ — 
Restrictive  covenants  are  as  a  rule  for  the  benefit 
of  either  (1)  the  vendor  alone  :  (2)  the  vendor  as 
the  owner  of  some  other  particular  property  ; 
or  (3)  other  purchasers  and  the  vendor  if  he 
reserves  some  of  the  proi)erty  unsold.  In  the 
case  of  (1),  mere  alteration  in  the  character  of 
the  neighbourhood  is  no  ground  for  refusing  to 
restrain  an  intended  breach. 

B.  brought  from  0.  a  plot  of  ground  and  cove- 
nanted that  the  houses  built  thereon  should  be 
used  only  as  private  residences.  There  had  been 
no  sale  by  auction,  and  no  plan  was  sliown  to  B. 
indicating  the  plots  affected  by  the  restrictions  ; 
but  a  printed  form  of  agreement  was  used, 
reserving,  however,  power  to  0.  to  vary  the 
restrictions  as  to  plots  sold  in  the  future.  O. 
subsequently  allowed  shops  to  be  built  on  some 
of  the  adjoining  i)lots,  and  acquiesced  in  some 
slight  breaches  of  covenant  by  B. 

The  defendant,  who  had  purchased  from  B. 
with  notice  of  the  restrictions,  began  to  alter 
two  houses  into  shops. 

Held — that  no  "building  scheme"  had  been 
proved  to  exist ;  that  the  covenants  must  be 
regarded  as  for  the  benefit  of  0.  personally,  and 
not  of  his  property,  and  that  therefore  the 
change  in  the  character  of  the  neighbourhood, 
though  due  to  his  own  act,  did  not  disentitle  him 
to  an  injunction  ;  and,  further,  that  acquiescence 
in  slight  breaches  of  covenant  did  not  prejudice 
his  right. 

Osborne  v.  Bradley,  [1903]  2  Ch.  446  ;   89 
[L.  T.  11  ;  73  L.  J.  Ch.  49- Farwell,  J. 

119.  Possessory  Title — Purchaser  accepting  less 
than  usual  Title  -I'urrlinsrr  for  Value  icithout 
Notice— Title  under  Statute  of  Limitations— Con- 
rcyancintj  .4<'/,  1S82  (45  A:  46  Vict.  c.  39)..s\  3  (1)— 
Real  Property  Limitation  Act,  1833  (3  A:  4  Will.  4, 
c.  27),  ,s',  34.] — The  owner  of  certain  land,  which 
he  had  purchased  in  1901,  agreed  in  1903  to  sell 
it,  the  title  to  commence  with  a  conveyance  of 
August,  1890,  in  wliirh  it  was  stated  "that  the 
then  vendor  and  hisfathi'r  had  at  that  date  been 
in  ijossession  of  the  land  for  thirteen  years  and 
upwards.  It  was  admitted  that  in  1890  the  then 
vendor  had  ac(iuired  a  possessory  title  ;  that 
there  was  in  existence  a  deed  ot  1872  containing 
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Restrictive  Covenants — Cont'tmieil. 
a  restrictive  covenant  which  affected  the  land  ; 
and  that  neither  the  present  vendor,  when  he 
purchased  in  1901,  nor  the  purchaser  in  1890, 
made  any  inquiry  into  the  title  prior  to  1878. 
The  vendor  contended  that  the  land  was  not 
subject  to  the  restrictive  covenant  in  his 
hands. 

Held — that  the  restrictive  covenant  was  an 
equitable  burden  attaching  to  the  land  and 
binding  on  any  subsequent  owner  not  being  a 
loud  fide  purchaser  of  the  legal  estate  for  value 
without  notice  ;  that  the  vendor  of  1890,  having 
only  a  title  under  the  Real  Property  Limitation 
Acts,  could  not  set  up  that  he  was  a  purchaser 
for  value  without  notice  ;  that  sect.  34  of  the 
Keal  Property  Limitation  Act,  1833,  did  not  give 
him  a  title  freed  from  the  burden  attaching  to 
the  former  owner's  estate  ;  and  that  both  the 
purchaser  in  1890  and  the  present  vendor  when 
he  purchased  in  1901,  having  accepted  a  title 
which  they  could  not  have  been  compelled  to 
accept,  or  having  waived  their  right  to  the  pro- 
duction of  a  full  forty  years'  title,  which  would 
have  disclosed  the  covenant,  were  not  purchasers 
for  value  without  notice. 

Decision  of  Farwell,  J.  (  [1905]  1  Ch.  391 ;  74 
L.  J.  Ch.  310  ;  .53  W.  R.  297  ;  92  L.  T.  448  :  ^i 
T.  L.  R.  261)  affirmed. 
In  ee  Nisbet  and  Potts'  Contract,  [19061 

[1  Ch.  386  ;  75  L.  J.  Ch.  238  ;  54  W.  R.  286  • 
94  L.  T.  297  ;  22  T.  L.  R.  234 


gardens  belonging  to  the  purchaser,  several  yards 
long. 

Held — that  the  houses,  though  near  to,  did 
not  "adjoin"  the  land  of  the  vendors  within  the 
meaning  of  the  covenant. 

Decision  of  Buckley,  J.  (  (1900)  81  L.   T.  779) 
reversed. 
Ind,  Coope  &  Co.,  Ld. 


Hamblin,  (1901)  84 
[L.  T.  168— C.  a. 


XII.  TITLE. 

And  see  Bankruptcy, 


Nos.  239.  240. 


-C.  A. 

120.  Undisclosed  in  Contracts— Form  of  Convey- 
ance—  Vendor  and  Purchaser  Act,  1874  (37  &  38 
Vict.  c.  78),  s.  9.] — A  vendor  is  not  entitled  to 
insert  in  the  conveyance  to  the  purchaser  restric- 
tive covenants  or  stipulations  not  expressly  pro- 
vided for  in  the  contract.  In  determining  such 
a  question  upon  a  summons  under  sect.  9  of  the 
Vendor  and  Purchaser  Act,  1874,  it  is  not  within 
the  intention  of  that  section  that  the  Court  should 
be  influenced  by  extraneous  considerations,  such, 
for  instance,  as  the  mistake,  or  the  fact  that  in 
omitting  such  restrictive  covenants  from  his 
conveyance  the  vendor  will  be  committing  a 
breach  of  some  other  contract.  The  true  inten- 
tion of  that  section  is  to  provide  that  distinct 
and  isolated  questions  between  the  vendor  and 
purchaser  on  the  matters  therein  mentioned  may 
be  raised  and  determined  in  a  summary  way  as 
and  when  they  arise,  and  not  to  enable  a  general 
declaration  as  to  title  to  be  made. 
In  re  Wallis  and    Barnard's   Contract 

[1899]   2   Ch.    515  ;     68  L.  J.    Ch.    753  ;    48 
W.  R.  57  ;  81  L.  T.  382— Kekewich,  J. 


121.    Winduios  Overlooking  ~ 
joining"  —  Damages  —  Mandate 


'■  Buildings  Ad- 

X,    ■  ,  ,j    ■'     ,        y    injunction.] 

—Vendors  sold  and  conveyed  land,  retaining 
adjacent  land.  The  purchaser  covenanted,  "  in 
the  erection  of  buildings  adjoining  the  heredita- 
ments of  the  vendors,"  not  to  insert  windows 
overlooking  their  land.  He  nevertheless  built 
twenty  houses  with  windows  which  were  from 
20  feet  to  25  feet  from  the  fence  separating  the 
vendors'  and  purchaser's  properties.  Between 
the  houses  and  the  land  of  the  vendors   were 


122.  Condition — Subsequent  or  Sliiftlng  Use — 
Rule  against  Perpetuities — Banger  of  Litigation 
— Title  not  Forceuhle  on  Purchaser.']  —A  proviso 
that  lands  shall  revert  to  the  right  heirs  of  the 
grantor  for  condition  broken,  following  on  a 
grant  to  uses,  is  a  common  law  condition  subse- 
quent, and  not  a  shifting  use. 

The  rule  against  perpetuities  applies  to  a  com- 
mon law  condition  for  re-entry. 

In  re  3IacMeag  ((1875)  L.  R.  20  Eq,  186  ;  44 
L.  J.  Ch.  441  ;  23  W.  R.  718  ;  32  L.  T.  (N.s.)  682 
— Jessel,  M.R.)  ;  and  Bunn  v.  Flood  ((1883)  25 
Ch.  D.  629  ;  53  L.  J.  Ch.  537  ;  32  W.  R.  197  ; 
49  L.  T.  670— North,  J.)  followed. 

A  title  which  for  its  validity  depended  on  the 
application  of  the  rule  against  perpetuities  to  a 
common  law  condition  for  re-entry  was  not 
forced  on  a  purchaser,  the  point  not  formerly 
having  been  the  subject  of  a  judicial  decision, 
and  there  being  danger  of  litigation. 

In  re  Thaclacrag  and  Young's  Contract  ((1888) 
40  Ch.  D.  34  ;  58  L.  J.  Ch.  72 ;  37  W.  R.  74  ;  59 
L.  T.  815— Chitty,  J.)  followed. 
In  re  Hollis'  Hospital  (Tkustees  of)  and 

[Hague's  Contract,  [1899]  2  Ch.  540  ;  68 

L.  J.  Ch.  673  ;  47  W.  R.  691  ;  81  L.   T.  90— 
Byrne,  J. 

123.  Constructive  Notice  of  Adverse  Title- 
Tenant's  It iffh ts—Lesso rs  R igh ts—Purch aser' s 
KnoLdedge  as  to  tohoni  Rents  are  paid — Convey- 
ancing Act,  1882  (45  &  46  Vict.  c.  39),  s.  3.]-- 
The  rule  that  a  tenant's  occupation  is  notice  of 
all  that  tenant's  right,  but  notuf  his  lessor's  title 
or  right,  means  that,  if  a  purchaser  or  mortgagee 
has  notice  that  the  vendor  or  mortgagor  is  not  in 
possession  of  the  property,  he  must  make 
inquiries  of  the  person  in  possession — of  the 
tenant  who  is  in  possession— and  find  out  from 
him  what  his  rights  are,  and,  if  he  does  not 
choose  to  do  that,  then  whatever  title  he  acquires 
as  purchaser  or  mortgagee  will  be  subject  to  the 
title  or  right  of  the  tenant  in  possession. 

Dictum  of  Jessel,  M.R.,  in  Mumford  v.  Stoh- 
wasser  ((1874)  L.  R.  18  Eq.  556,  562  ;  43  L.  J.  Ch. 
694,  697  ;  22  W.  R.  833  ;  30  L.  T.  (n.s.)  859) 
disapproved. 

Barnhart  v.  Greenxhclds  ((1853)  9  Moo.  P.  C. 
18)  followed.  ^ 

There  is  not,  for  the  purpose  of  ascertaining 
the  title  of  the  vendor  or  mortgagor,  any  obliga- 
tion on  the  purchaser  or  mortgagee  to  make 
inquiries  of  the  tenant  in  reference  to  anything 
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but  protection  against  the  rights  of  the  tenant. 
No  inquiry  ought  reasonably  to  be  made  which 
is  not  advised  in  any  of  the  standard  text-books, 
and  which  would  be  inconsistent  with  the 
decisions  prior  to  the  Conveyancing  Act,  1882, 
and  has  not  received  countenance  from  any 
decision  subsequent  to  that  Act.  If  inquiries  are 
made  and  information  got  then  the  purchaser  or 
mortgagee  is  affected  by  notice,  but  not  otherwise. 

Decision  of  Farwell,  J.  ([1901]   1  Ch.  45;  70 
L.  J.  Ch.  30  ;  49  W.  R.  155  ;  83  L.  T.  479  ;  17 
T.  L.  R.  3)  affirmed. 
Hunt  v.  Luck,  [1902]  1  Ch.  428  ;  71  L.  J.  Ch. 

[239  ;  50  W.  K.  291  ;  86  L.  T.  G8  ;  18  T.  L.  R. 
265— C.  A. 

124.  Defect  in  Title— Confvart  for  Sale  of 
Freehohlfi —  UndixcJosed  Etisfiiie»f —  /  'ndrrgrouud 
(roit  or  Wtttcr-course — Const nirfirr  Xotire — Res- 
ciMivn  of  Contract — Vendor  <ind  Purchaser  Act, 
1874  (37  &  38  Vict.  c.  78).]— Where  a  contract 
for  the  sale  of  fieehold  land  contains  a  provision 
that  the  land  is  sold  subject  to  the  conditions 
contained  in  or  referred  to  by  a  specified  deed 
and  reference  to  that  deed  would  have  disclosed 
the  fact  that  the  land  was  subject  to  certain 
restrictions  contained  in  a  second  deed,  a  pur- 
chaser, who  before  executing  the  contract  has 
not  inspected  either  the  first  or  the  second  deed, 
will  not  be  granted  relief  on  the  ground  that  he 
had  no  notice,  at  the  time  when  he  entered  into 
the  contract,  of  the  restrictions  contained  in  the 
second  deed. 

In  ee  Childe  and  Hodgson's  Contract,  (1906) 
[54  W.  R.  234-  Warrington,  J. 

125.  nefecf  in  Title  — Xoticc  to  Rescind  — 
Validity  of — Rescission.] — A  contract  was  entered 
into  at  an  auction  on  December  7th,  1896,  subject 
to  particulars  and  conditions  of  sale. 

The  property  passed  under  the  will  of  M.  A.  R. 
in  1856  to  J.J.  W.  and  another,  as  tenants  in 
common,  in  equal  moieties,  and  the  difficulty 
arose  as  to  the  moiety  which  passed  to  J.  J.  W. 
He  by  his  will  gave  his  property  to  trustees  upon 
trust  for  sale  and  payment  of  debts,  &c.,  and 
then  to  lay  aside  £12.000,  which  was  to  be 
invested  for  the  benefit  of  his  daughters  and 
their  children,  and  subject  thereto  to  hold  the 
residue  for  his  son. 

J.  J.  W.  died  in  1876,  and  in  1880  two  deeds 
were  executed  by  which  part  of  the  property 
was  mortgaged  to  the  amount  of  £12,000  to  two 
persons  who  were  not  trustees  of  the  will.  Later, 
one  of  these  persons  was  appointed  a  trustee  of 
the  will.  These  two  persons  purported  to  sell 
the  property.  Objection  was  taken  on  the 
requisitions  that  they  could  not  give  a  good  title, 
and  notice  to  rescind  was  given. 

On  a  summons  taken  out  by  the  purchaser 
claiming  rescission  : — 

Held— that  the  defect  could  only  be  removed 
(1)  by  procuring  the  trustees  of  the  will  to  be 
])aitic8  ;  (2)  bv  obtaining  the  sanction  of  the 
Court;  and  (3)  by  showing  that  the  £12,()()0 
had  been  properly  invested  ;  that,  as  to  (1)  and 
(2),  neither  on  the  day  of  the  notice  to  resciiul, 


nor  on  that  fixed  for  completion,  were  the 
vendors  in  a  position  to  remove  the  defect  ; 
that,  as  to  (3),  there  was  no  evidence  that  the 
£12,000  could  be  so  invested  ;  and  that,  in  the 
absence  of  any  such  evidence,  the  notice  to 
rescind  must  be  deemed  effectual. 

Re  Cooke  and  Holland's  Contract,  (1898) 
[78  L.  T.  106  -Stirling,  J. 

126.  Defect  in  Title— Open  Contract  for  Sale 
of  London  UoNsc— Part  ii-irall  Xoticc  and  Aieard 
—Xoii-disi-losin-c-Matcrial  Forts— Itrscission— 
Return  of  Deposit— Co4  of  hircstiiiatinq  Title- 
London  ' Buildinq  Act,  1894  (57  &  58  Vict. 
c.  ccxiii.),  ss.  90, '91,  98,  99.]— In  selling  a  house 
in  London  under  an  open  contract,  the  facts  that 
a  party-wall  notice  has  been  served  under  the 
London  Building  Act,  and  the  usual  award  made 
thereunder,  are  "  material  facts  "  and  ought  to 
be  disclosed  to  an  intending  purchaser.  Inno- 
cent non  -  disclosure  is  a  good  ground  for 
rescission  and  for  recovery  of  deposit  with 
interest,  and  for  recovery  of  the  cost  of  investi- 
gating the  title. 

Steren.<i  v.  Adamson  '((1818)  2  Stark.  422) 
followed. 

Caelish  v.  Salt,  [1906]  1  Ch.335  ;  75L.  J.Ch. 
[175  ;  54  W.  R.  244  ;  94  L.  T.  58— Joyce,  J. 

127.  Defects  in  Title — Restrictive  Stipulation 
as  to  Light— Sewer — Vested  in  Local  Author  it  ij 
—Public  HeaUh  Act,  1875  (38  &  39  Vict.  c.  55), 
ss.  13,  41 — Pi/hlic  Health  Acts  Amendment  Act, 
1890  (53  &  54  Vict.  c.  59),  «.  19.]— The  defen- 
dant sold  one  of  three  newly-built  houses  to  B. 
and  defendant  and  B.  mutually  covenanted  not 
to  do  anything  to  prejudice  the  right  of  light  to 
the  windows  of  their  respective  houses. 

The  plaintiffs  agreed  to  buy  the  other  two, 
houses  "  subject  to  the  right  of  light  with  owner 
of  adjoining  property  being  guaranteed." 

Held — that  the  restrictive  covenants  between 
B.  and  the  defendant  constituted  a  defect  in 
the  title. 

Under  part  of  the  two  houses  ran  a  drain  with 
which  two  other  houses  connected. 

Held — that  this  drain,  although  a  "  single 
private  drain"  for  the  pur[ioses  of  the  Public 
Health  Acts  Amendment  Act,  1890,  s.  19,  was  a 
"  sewer"  vested  in  the  local  authority,  and  that 
the  defendant  could  not  therefore  convey  all 
that  he  had  contracted  to  convey,  and  could  not 
make  a  good  title. 
Pemsel  and  Wilson  r.  Tucker,  [1907]  2  Ch. 

[191  ;    76  L.  J.  Ch.  621  ;    71  J.   P.   547  ;  97 
L.  T.  86— Warrington,  J. 

128.  Latent  Defect— Land  Sold  for  Build, 
ing  Purposes — Underground  Culvert  for  Water 
Unlnoa^n  to  Both  Parties— Dispcction  of  Pro- 
pertg  by  Purchaser  —  Substantial  Defect  in 
'Jitle.]— The  i)urchaser  was  a  contractor.  It 
was  known  to  both  vendors — trustees — and 
purchasers  that  the  latter  was  buying  the  pro- 
jjcrty  with  the  view  of  developing  it  for  build- 
ing. The  particulars  represented  the  property 
as    having    a   •'valuable    iirospective    building 
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element,"  and  a  letter  of  the  vendors'  agents 
stated  that  the  property  was  "suitable  for 
development,"  and  "  thei'e  are  no  restrictions  as 
to  the  hov.ses  to  be  erected."  The  plans  gave 
no  fair  indication  of  an  underground  culvert, 
for  the  passage  of  vs^ater— about  which  the 
vendors  knew  nothing — running  across  the  pro- 
perty, and  the  purchaser,  after  carefully  going 
over  the  property  with  the  vendors'  agent,  did 
not  discover  the  existence  of  this  culvert.  There 
was  evidence  that  it  would  cost  £500  to  deal 
with  the  culvert  in  such  a  way  as  to  make  it 
possible  to  use  the  land  for  such  building  as 
was  contemplated  by  both  parties.  The  material 
condition  was  that  the  property  "  being  open  to 
inspection  the  purchaser  shall  be  deemed  to  buy 
with  full  knowledge  of  the  actual  quantities 
and  condition  thereof.  If  any  error  shall  be 
found  in  the  particulars,  the  same  shall  not 
annul  the  sale,  nor  shall  any  compensation  be 
allowed  in  respect  thereof." 

Held — that  it  was  contemplated  by  the 
parties,  and  they  were  dealing  on  the  basis,  that 
the  land  was  reasonably  capable  of  being  made 
fit  for  building  purposes;  that  the  purchaser 
could  not  by  reasonable  inquiry  and  inspection 
have  ascertained  the  existence  of  the  culvert, 
which  was  in  a  very  essential  way  a  drawback 
to  the  use  of  the  property  for  building  purposes  ; 
that  the  culvert  was  such  a  substantial  defect  as 
would  alter  the  nature  of  the  thing  which  the 
purchaser  intended  to  buy,  and  he  was  not 
obliged  to  take  a  thing  essentially  different 
from  that  which  he  agreed  to  take  ;  and  that 
the  vendors  had  not  shown  a  good  title  to  the 
property  in  accordance  with  the  contract. 

Flight  V.  Booth  ((183i)  1  Bing.  N.  C.  370  ;  1 
Sc.  190  ;  41  R.  R.  599  ;  4  L.  J.  (N.  s.)  C.  P.  66) 
applied. 

In  re  Brewer  and  Rankiiis  Contract  ((1899) 
80  L.  T.  127— C.  A.,  No.  135,  infra')  distinguished. 
In  ke  Puckett    and    Smith's    Contract, 

[1902]  2  Ch.  258  ;  71  L.  J.  Ch.  666  ;  50 
W.  R.  532  ;  87  L.  T.  189— C.  A. 

129.  Lea^e  hy  'Tenant  for  Life — Rent  less 
than  "  Best  Rent  " — Purchaser  for  Value  with- 
out Notice  —  Void  or  Voidable  —  Doubtful 
Question  of  Fact  —  Settled  Land  Act,  1882 
(45  &  46  Vict.  c.  38),  s.  7,  sub-s.  2  ;  s.  54.]— A 
title,  the  vahdity  or  invalidity  of  which  depends 
on  the  question  of  fact  whether  a  particular 
person  had  or  had  not  notice,  ought  not  to  be 
forced  on  a  purchaser. 

G.  H.,  a  tenant  for  life  professing  to  act  under 
the  powers  of  the  Settled  Land  Act,  1882, 
granted  in  1894  to  W.  M.  a  building  lease 
for  99  years  at  a  rent  of  £4,  which  was  less 
than  the  best  rent  that  could  reasonably  be 
obtained,  and  this  was  done  with  the  knowledge 
both  of  the  tenant  for  life  and  of  the  lessee. 
The  lessee  covenanted  for  the  erection  of  a 
house  at  the  cost  of  £200,  and  he  did  not  erect 
the  house,  but  after  a  few  years  became  bank- 
rupt. His  trustee  in  bankruptcy  sold  the  lease, 
atul  ihe  present  vendor,  Handman,  purchased  at 
the  price  of  £150.      In  July,   1900,   Handman 


to  sell  the  property  to  Wilcox  for  £195. 
The  reduced  rent  of  £4  was  taken  in  considera- 
tion of  the  waiver  by  W.  -N.  of  a  claim  for 
damages  against  G.  H.  Handman  was  not  aware 
of  this  arrangement. 

Held — that  the  lease  was  either  void  or 
voidable  as  against  the  parties  entitled  under 
the  settlement  other  than  the  lessor  j  that  if  the 
lease  was  void,  then  the  title  of  the  vendor  was 
bad  ;  that  if  the  lease  was  voidable  only,  then 
the  title  might  be  supported  on  the  ground  that 
the  vendor  was  a  purchaser  for  value  without 
notice,  and  as  want  of  notice  was  a  doubtful 
question  of  fact  it  could  not  be  forced  on  the 
purchaser. 

Freer  v.  Hesse  ((1853)  4  D.  M.  &  G.  495  ;  22 
L.  J.  Oh.  597  ;  2  E  p  R.  13)  followed. 
In  ee  Handman  and  Wilcox's   Contract, 

[1902]  1  Ch.  599  ;  71  L.  J.  Ch.  263  ;  86  L.  T. 
246— C.  A. 

130.  Leaseholds  —  Sale  by  Executor  —  Non- 
existence of  Debts.'] — An  executor  can  sell  lease- 
hold property,  either  for  the  purpose  of  paying 
debts  (even  after  20  years  from  the  testa- 
tor's death)  or  for  the  pui-pose  of  defraying 
other  expenses  of  administering  the  testator's 
estate  ;  but  where  an  executor-vendor  gives  the 
purchaser  notice  that  there  are  no  debts,  and 
does  not  assert  that  the  sale  is  made  for  the 
purpose  of  defraying  other  expenses  of  adminis- 
tration, he  cannot  make  out  such  a  title  as  can 
be  forced  upon  a  purchaser. 

In  re  Whistler  ((1887)  35  Ch.  D.  561  ;  56 
L.  J.  Ch.  827  ;  51  J.  P.  820  ;  35  W.  R.  662  ;  57 
L.  T.  77 — Kay,  J.)  ;  and  In  re  Venn  and  Furze's 
Contract  ([1894]  2  Cb.  101  ;  63  L.  J.  Ch.  303  ; 
42  W.  R.  440;  70  L.  T.  16  ;  1  Manson,  1?6— 
C.  A.)  distinguished. 

In  RE  Verrell's  Contract,  (1902)  51  W.  R. 

[73 ;  [1903]   1    Ch.   65  ;  72   L.  J.  Ch.  44  ;  87 

L.  T.  521— Kekewich,  J. 

131.  Mortiiaiir— Power  of  Sale— Specific  Per- 
formance of  Co  nt  met  to  Sell— Objection  to  Title 
— Evidence — Cuiirriioiiriiig  and  Law  of  Propertii 
Act,  18S1  (44  &  45  Vict.  c.  41),  ss.  19,  20.  21.] 
— In  an  action  by  vendors  for  specific  perform- 
ance they  claimed  to  be  mortgagees  selling  under 
a  power  of  sale.  The  defendants  pleaded  that 
at  the  date  fixed  for  completion  there  was  no 
title  to  sell.  There  was  no  such  title  under  the 
deed,  but  the  plaintiffs  relied  on  the  power 
which  arose  under  the  Conveyancing  Act.  The 
defendants  called  the  managing  clerk  of  the 
plaintiflEs'  solicitor,  who  happened  himself  to 
have  been  the  original  mortgagee,  and  he  was 
asked  this  question  which  was  objected  to,  Did 
you  give  any  notice  to  the  mortgagor  demanding 
payment  under  the  mortgage  ?  the  object  being 
to  show  that  there  was  no  title.  The  answer 
was  that  there  was  such  a  title,  and  that,  having 
regard  to  the  conditions,  the  purchaser  was  too 
late  to  take  the  objection. 

Held— (1)  that  the  true  construction  of 
sects.  19,  20,  and  21  uf  the  Conveyancing  Act 
was  that  they  conferred  protection  on  and  were 
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exercisable  only  in  the  events  there  mentioned 
by  the  purchaser,  wiio  had  obtained  a  convey- 
ance without  knowledge  of  any  irregularity. 
That  accordingly  the  vendor  was  iaound  to  show 
at  the  request  of  the  purchaser  that  his  power 
of  sale  was  exercisable,  and  that,  if  the  pur- 
chaser had  at  the  proper  date  made  a  requisi- 
tion to  that  effect  the  vendor  would  have  been 
bound  to  answer  it. 

(2)  That  the  answer  to  the  second  point  was 
that  the  purchaser  took  on  himself  the  burden 
of  proving  the  allegation  in  the  defence. 

That  the  question,  therefore,  was  admissible 
and  relevant,  and  ought  to  be  answered. 
Life     Interest     and     Reversioxaey    Se- 

[CURITIES  CORPORATIOX    V.    HaXD-IN-HAND 

Fjre  and  Life  Insurance  Society,  [1898] 

2  Ch.   230  :  67   L.  J.   Ch.  548 ;  78  L.  T.  708 : 

46  W.  R.  668— Stirling,  J. 

132.  3Iorff/(ii/rp.s  ,r,.-<rlnsed  to  he  Trustees— 
Devolution  of  'J'ifh'  of  Tnixtees— Discharge  for 
Paiinient  of  Mortciujr  Money. '\ — On  a  sale  of 
freeholds  a  mortgage  debt  thereon  was  to  be  paid 
off.  It  was  inadvertently  disclosed  that  the 
mortgage  money  belonged  to  the  mortgagees  as 
trustees  of  a  settlement,  and  that  thej'  were  not 
tiie  original  trustees  thereof  on  a  vendor  and 
purchaser  summons. 

Held — that  the  vendor  must  trace  the  devc- 
lution  of  the  title  of  the  trustees  from  the  date 
of  the  settlement  in  order  to  enable  the  pur- 
chaser to  get  a  good  discharge  for  the  payment 
of  the  mortgage  money. 

hi  re  Harman  and  Uxhridge  and  MlekmanJ:- 
icorth  Ry.  Co.  ((1883)  24  Ch.  D.  720  ;  52  L.  J. 
Ch.  808  ;  31  W.  R.  857  ;  49  L.  T.  130— Pearson,  J.) 
distinguished. 

In  re  Blaiberg  and  Abrahams,  [1899]  2  Ch. 

[340  ;  68  L.  J.  Ch.  578  ;  47  W.  R.  634  ;  81  L. 

T.  75-Kekewich,  J. 

133.  Xotice  of  Incumbrance — Sale  by  Mortgagor 
— Forged  Signature  to  Receipt — Notice— Two 
Innocent  Parties — Legal  Estate  and  Possession  of 
Title-Deeds — Priority.'] — On  a  sale  of  leaseholds 
by  a  mortgagor,  the  abstract  of  title  was 
delivered  to  the  defendant,  the  purchaser,  with- 
out disclosing  an  equitable  mortgage  of  January, 
1897,  to  the  plaintiffs  ;  but  on  searching  the  file 
in  bankruptcy  to  satisfy  themselves  that  a 
receiving  order  had  been  discharged,  the  pur- 
chaser's solicitors  discovered  the  existence  of 
the  equitable  mortgage  and  required  the  same  to 
be  discharged.  On  completion  the  memorandum 
of  de{)Osit,  with  what  purported  to  be  a  receipt 
signed  by  the  plaintiff,  for  ail  mone.vsdueon  the 
security,  was  handed  over  to  the  defendant's 
solicitor,  together  with  the  assignment  and  all 
the  title-deeds  to  the  property.  As  a  fact,  this 
receipt  was  a  forgery,  of  which  the  plaintiff 
knew  nothing.  No  reasonable  precaution  was 
neglected  by  the  i)urchaser,  and  the  plaintiff 
was  not  guilty  of  any  negligence  or  misconduct. 

Held— that  the  plaintiff,  as  equitable  mort- 
gagee, could  uphold  his  security  and  enforce  it  1 


against  the  purchaser  who  had  the  legal  estate 
and  possession  of  the  title-deeds.  The  latter, 
having  notice  of  an  existing  charge,  should  have 
himself  taken  care  to  .see  that  such  charge  was 
satisfied,  and  was  not  justified  in  relying  upon 
the  assurance  of  the  vendor's  solicitor  on  the 
point. 

Decision  of  Byrne,  J.  ([1902]  2  Ch.  399;  71 
L.  J.  Ch.  752  ;    50  VV.  R.  611  ;    86  L.  T.  887) 
affirmed. 
Jared  v.  Clements,  [1903]  1  Ch.  428  ;  72  L.  J. 

[Ch.  291  ;   51  W.  R.  401  ;   88  L.   T.  97  :    19 
T.  L.  R.  219— C.  A. 

134.  Objections  to  Title— Open  Contract— Forty 
Years"  Titlenot shown — Alleged  Waicer — Restric- 
tive Covenants — Notice.'] 

Held,  upon  the  facts  —that  purchasers  had 
not  agreed  to  accept  a  title  of  less  than  40  years, 
that  a  particular  letter  did  not  amount  to  a 
waiver  of  their  right  to  insist  upon  such  a  title, 
and  that  they  had  had  no  notice  of  certain 
restrictive  covenants  which  were  valid  objections 
to  the  title. 

Re  Judge  and  Sheridan's  Contract,  (1907) 
[96  L.  T.  451— Joyce,  J. 

135.  Public  Sewer  with  Manhole  under  Pro- 
peHy  —  Error  or  Omission  in  Particulars  dis- 
covered on  i?ive.'<ti gating  Title — Refusal  to  Complete 
—  Conqjensation.] — A  villa,  with  a  garden  at  the 
back,  was  offered  for  sale  and  was  contracted  to 
be  bought  by  the  respondent  Hankin.  In  the 
course  of  the  investigation  of  the  title  it  was 
discovered  that  a  public  sewer  vested  in  the 
corporation  of  Bristol  passed  through  the  garden, 
to  which  access  was  obtained  by  means  of  a 
manhole.  The  vendor  was  not  aware  of  what 
the  true  state  of  matters  was.  The  purchaser 
declined  to  complete,  even  with  compensation. 

Held — that  the  vendor  had  failed  to  make  a 
title  to  a  portion  of  the  property  ;  that  the  case 
was  very  near  the  border  line,  but  that  there  was 
not  sufficient  to  justify  the  Court  in  releasing 
the  purchaser  from  his  bargain,  as  none  of  the 
objections  raised  were  of  such  a  serious  nature 
as  to  render  it  just  that  he  should  be  let  off  his 
bargain.  The  purchaser  was,  however,  entitled 
to  compensation. 

Judgment  of  Stirling,  J.,  affirmed. 

In  re  Brewer  and  Hankins  Contract.  (1899) 
[80  L.  T.  127— C.  A. 

136.  Recitals  in  Deeds  twentg  years  old — 
Forti/  years'  Title—  Vendor  and  Purchaser  Act, 
1874* (37  ic  38  Vict.  c.  78),  ss.  1,  2.]— A  vendor 
under  an  open  contract  supplied  an  abstract 
commencing  with  a  conveyance  from  a  mortgagor 
and  mortgagee  jointly  in  1882.  This  convey- 
ance recited  the  mortgage  in  1878  from  the 
mortgagor,  in  question  to  the  mortgagee  in 
question. 

Held— that  the  vendor,  notwithstanding  this 
recital  in  a  deed  more  than  20  years  old,  must 
deduce  a  40  years'  title  dii  th  ■  grtMind 

(1)   That  Bolton  v.  London  School  Board  ((1878) 
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7  Ch.  D.  766  ;  47  L.  J.  Ch.  461  ;  26  W.  R.  549  ; 

38  L.  T.  277— Malins,  V.-C.)  is  not  to  be  followed  ; 

and 

(2)  That,  in  any  event,  the  present  case  could 
be  distinguished  from  it,  because  the  deed  of 
1882  disclosed  deeds  relating  to  the  property 
subsequent  to  that  of  1878,  which  the  pm-chaser 
was  entitled  to  see. 

In  ee  Wallis  and  Grout's  Contract,  [1906] 

[2  Ch.  206  ;  75  L.  J.  Ch.  519  :  54  VV.  R.  534  ; 

94  L.  T.  814  ;  22  T.  L.  R.  540— Eady,  J. 

138.  Be-eoiirryancc  of  Mortqiuicd  Prrmispn— 
Habeiulum  -  I/i'  lur'-U'on/  '-Simple''  omitted 
—  SupphjiiKj  omitted  Word  from  Context  — 
f'oiirei/o/ici/ii/  and'  Laic  of  Property  Act,  1881 
(44  &  io  Vi<t.  c.  41),  s.  51.] — A  vendor  entered 
intu  ail  upeu  contract  for  the  sale  of  certain 
freehold  properties.  On  the  title  being  investi- 
gated it  was  found  that  upon  the  payment  off  of 
a  mortgage  on  the  proi)erty  in  the  year  1895  the 
re- conveyance  was  by  a  conveyance  to  the  mort- 
gagor, a  former  owner,  habendum  "unto  and  to 
the  use  of  "  the  mortgagor  "  in  fee,'  freed  and 
discharged  fi'om  the  mortgage.  The  purchasers 
toolc  the  objection  that  the  effect  of  the  re- 
conveyance was  to  pass  only  an  estate  for  life 
to  the  mortgagor,  and  to  leave  the  legal  estate 
outstanding  in  the  mortgagees. 

Held — that  to  supply  the  word  '•  simple  "  by 
construction  from  a  consideration  of  the  obvious 
intention,  as  expressed  in  other  parts  of  the 
instrument  itself,  would  not  be  a  compliance 
with  sect.  51  of  the  Conveyancing  Act,  1881, 
and  that  the  purchasers  were  entitled  to  succeed 
upoa  their  summons  under  the  Vendor  and  Pur- 
chaser Act,  1874,  t^iat  a  good  title  had  not  been 
shown  ;  but  that  the  re-conveyance  might  have 
been  rectified  or  a  vesting  order  obtained. 

In  re  Ethel  and  Mitchell's  and  Butler's 

[Contract,  [1901]  1  Ch.  945  ;  70  L.  J.  Ch. 

498;    84  L.    T.    459;    17    T.    L.    R.     392— 

Joj'ce,  J. 

139.  Requisitions  —  Threatened  Liligation  — 
Fraud — Jiirisdiction.]  —  A  purchaser  inquired 
whether  the  vendor  or  her  solicitor  knew  of  any 
proceedings  to  set  aside  a  deed  in  the  chain  of 
title,  and  was  told  that  no  such  proceedings  had 
been  taken  or  threatened. 

It  appeared  that  in  a  probate  action  by  a 
third  person  against  the  vendor  to  establish  an 
alleged  will  of  the  peison  who  granted  the  pro- 
perty under  the  deed  in  question,  the  vendor 
filed  an  affidavit  calling  in  question  the  gi-antor's 
capacity  to  make  a  will.  The  action  was  stayed 
as  the  plaintiff  failed  to  give  security  for  costs 
when  ordered  to  do  so.  The  same  person  now 
told  the  purchaser  that  he  intended  to  impeach 
the  deed  on  the  ground  of  fraud. 

Held— that  the  requisition  had  been  suffi- 
ciently answered  and  a  good  title  shown. 

Questions  of  fraud  cannot  be  entertained  on  a 
vendor  and  purchaser  summons.' 
In   be    Dklany  and    DniGAN'ti    Contract, 
[1905]  1  Ir.  R.  (U)2— M.R. 


140.  Sale  of  Yearly  Tenancy —  Will — Interpre- 
tation—  Gift  of  Chattels  Reed  to  J.  for  Life,  and 
at  his  Decease  "^o  his  Eldest  Son  or  Heir- 
at-Law.'"'] — A  testator  devised  and  bequeathed 
his  lands  at  A.  (held  fr-om  year  to  year)  to  his 
son  J.  for  life,  and  at  his  decease  to  his  eldest  son 
or  heir-at-law.  J.,  who  had  gone  into  possession 
of  the  lands  on  his  father's  death,  and  had  an 
eldest  son  living,  agreed  to  sell  the  lands  to  B.  B. 
objected  to  the  title  on  the  gi-ound  that  J.  took  a 
life  interest  only  under  the  will. 

Held — that  J.  took  only  a  life  estate  in  the 
lands,  with  remainder  to  his  eldest  son  or  heir-at- 
law  2iii  persona  desif/nata,  and  that  therefore  the 
vendor  could  not  make  title. 

Smith  Y.  Butcher  ((1878)  10  Ch.  D.  113;  48 
L.  J.  Ch.  136  ;  27  W.  R.  281— M.R.)  followed. 

In  re  Bishop  and  Richardson's  Contract, 
[1899]  1  Ir.  R.  71— M.R. 

141.  Sale  under  Order  of  Court— Purchaser 
for  Value  ivithout  Xotice  of  Superior  Title — 
Protection  of  Purchaser — Conreyancing  and  Law 
of  Property  Act,  1881  (44  &  45  Vict.  c.  41),  s.  70, 
suh-s.  1  ] . — An  order  of  the  Court  under  the  Con- 
veyancing Act,  1881,  s.  70,  sub-s.  1,  which  pur- 
ports to  deal  with  property  belonging  to  the 
vendor,  which  tuins  out  not  to  be  his,  does  not 
confer  a  good  title  on  the  purchaser. 

Decision  of  Romer,  J.  {[1899]  1  Ch,  611  ;  68 
L.  J.  Ch.  244  ;  47  W.  R.  493  ;  80  L,  T.  408) 
affirmed. 

Jones  r.  Babnett,  [1900]  1  Ch.  370  ;  69  L.  J, 

[Ch.  242  ;    48  W.   R.  278  :  82  L.   T.  37  ;  16 

T.  L.  R.  178— C.  A. 

142.  Words  of  Limitation  —  Habendum  to 
Grantee — Supplying  Omission  by  Interpretation 
Clause  in  Deed — Conrcyancinr/  and  Law  of  Pro- 
perty Act,  1881  (44  &  45  Vict.  c.  41),  s.  51.]  — 
In  a  conveyance  of  1892  freehold  land  was  con- 
veyed "  unto  the  gi'antee  ,  .  .  unto  and  to  the 
use  of  the  grantee  for  ever."  The  description  of 
the  parties  at  the  head  of  the  deed  provided  that 
the  word  "grantee"  should,  unless  a  contrary 
intention  appeared,  be  read  as  "  the  grantee,  his 
heirs  and  i     ' 


Held — that  (apart  from  any  question  of  recti- 
fication or  specific  performance)  the  words  of 
limitation  could  not  be  read  into  the  habendum, 
and  that  the  legal  estate  did  not  pass. 

In  be  Fobd  and  Ferguson's  Contract,  [1906] 
[1  Ir.  607— M.R. 

XIII.  TITLE   DEEDS. 

143.  Documents  not  in  Possession  of  Vendor — 
Obligation  if  Veiuhn-  to  hand  over  on  Completion 
— E.rpense  of  oJitidning  Deeds — Conregancing and 
Law  of  Propertg  Act,  1881  (44  &  45  Vict.  c.  41), 
s.  3,  sub-s.  6.] — J.  agreed  to  purchase  a  freehold 
on  the  terms  of  accepting  the  best  title  the 
vendors  could  give.  A  mortgage  had  been  pre- 
viously created  on  the  property,  and  certain  of 
the  title  deeds  deposited  with  the  mortgagees, 
who,  thouglii  t.b<i  debt  had  been  paid,  off,  refused 
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Title  Deeds — Continued. 

to  hand  over  the  deeds.     J.  refused  to  complete 
unless  these  deeds  were  handed  over  to  him. 

On  a  summons  by  the  vendors,  under  the 
Vendor  and  Purchaser  Act,  1874,  to  have  it 
declared  that  a  good  title  to  the  property  had 
been  shown  in  accordance  with  the  contract  for 
sale  :— 

Held — that  the  vendors  were  bound  to  fulfil 
their  ordinary  obligation  of  handing  over  on 
completion  all  title  deeds  in  their  possession  or 
power  ;  that  sub-sect.  6  of  sect.  3  of  the  Convey- 
ancing and  Law  of  Property  Act,  1881,  had  no 
application  ;  that  the  provision  in  the  contract 
could- not  take  away  the  purchaser's  right,  as  no 
question  of  title  was  involved  ;  that  the  mere 
fact  that  obtaining  the  deeds  might  cause  the 
vendors  trouble  and  expense  was  no  answer  to 
the  purchaser ;  and  that  the  summons  must  be 
dismissed  with  costs. 
Re  Duthy  and  Jesson's  Contract,  [1898]  1 

[Ch.  419 ;  67  L.  .J.  Ch.  218  ;  78  L.  T.  22.S  ;  41! 
300— Romer,  J. 

144.  E.i'tliKiulshcd  ITigltt  of  Way  over  Land 
retained  1/1/  Vendor — '' IJeedfi  relating  to  Land" 
—  ]'endor  and  Parchaxer  Aet,  1874  (37  &  38  Vict. 
c.  78),*-.  2.] — An  owner  of  land  subject  to  a  right 
of  way  bought  the  dominant  tenement,  thus 
extinguishing  the  easement  by  merger.  He  then 
sold  the  old  dominant  tenement  without  a  right 
of  way  over  his  original  estate,  which  he 
retained. 

Held — that  the  title  deeds  of  the  tenement 
sold  by  him  were  deeds  which  related  also  to  the 
property  retained  by  him  within  the  meaning  of 
sect.  2  '(5)  of  the  Vendor  and  Purchaser  Act, 
1874. 
In  re  Lehmann  and  Walker's  Contract, 

[1906]  2  Ch.  640  ;  75  L.  J.  Ch,  768 ;  95  L.  T. 
259  ;   W.  N.  171— Eady,  J. 

145.  Retention  of  hi/  Vendor  —  Documents 
affecting  his  Title — Vendor  ayid  Purchaser  Act, 
1874  (37  &  38  Vict.  c.  78),  s.  2  (.5).]^The  owner 
of  a  piece  of  land  purchased  an  adjoining  house 
and  premises  named  Bedford  Lodge,  together 
with  aright  of  way  over  the  first  piece  of  land. 
In  the  result  the  easement  was  extinguished. 
Ife  then  contracted  to  sell  Bedford  Lodge,  and 
claimed  to  retain  the  two  conveyances  of  Bedford 
Lodge,  together  with  the  easement,  on  the 
ground  that  they  were  documents  of  title  within 
the  meaning  of  the  Vendor  and  Purchaser  Act, 
1874,  s.  2  (5). 

Held — that  the  vendor  was  entitled  to  retain 
the  deeds  as  relating  to  the  land  retained  by 
him,  inasmuch  as  they  were  evidence  of  the 
extinguishment  of  the  easement  over  it. 
In  re  Walker  and  Lehmann's  Contract, 
[1906]  W.  N.  171— Eady,  J. 

146.  'Jitlc  Deed  Lost — Satisfactory/  Secondary 
Evidence — Time  for  Completion.] — Where  a  deed 
forming  part  of  the  vendor's  title  to  land  is  lost, 
the  jjurchaser  can  nevertlieless  be  compelled  to 
complete  if  he  is  furnished  in  proper  time  with 

B.D. — VOL.   III. 


satisfactoiy  secondary  evidence  of  its  contents 
and  of  its  due  execution. 

Bryant  v.  Dusk  ((1827)  4  Russ.  1)  and  Moulton 
v.  Edmonds  ((I860)  1  De  G.  F.  &  J.  246  ;  29 
L.  J.  Ch.  181  ;  8  W.  R.  1.53  ;  6  Jur.  (n.s.)  305  ; 
1  L.  T.  (N.s.)  391)  followed. 

But  evidence  not  produced  till  after  the  time 
for  completion  has  expired,  and  the  purchaser 
has  properly  issued  a  summons  claiming  a  declara- 
tion that  the  vendor  has  not  shown  a  good  title, 
is  too  late  ;  and  evidence,  in  other  respects 
satisfactory,  which  fails  to  prove  the  execution 
of  one  material  deed  by  one  necessary  party  is 
insufficient. 

Decision  of  Stirling,  J.,  affirmed. 

In    re    Halifax    Commercial   Bank   and 

[Wood,  (1899)  47  W.  R.  194  ;    79  L.  T.  536  ; 

15  T.  L.  R.  106— C.A. 


SALFORD      HUNDRED 
COURT. 

See  Courts. 


SALMON. 


See  Fisheries. 


SALVAGE. 


See  Admiralty  ;  Shipping  and  Navi- 
gation. 


SAMPLES. 

See  Food  and  Drugs  ;  Sale  of  Goods. 


SANITATION. 

See  Metropolis;  Public  He.\lth. 


SATISFACTION      AND     DIS- 
CHARGE. 

See  Contract. 


SATISFACTION   IN    EQUITY. 


See  Wills. 
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SAVINGS  BANKS. 

See  Banks  and  Banking. 


SCHOOLS     AND     SCHOOL- 
MASTERS. 

See  Chakities  ;  Education. 


SCIENTER. 

See  Animals,  Nos.  17,  19. 


'■'Shareholders" — "Joint  Stock  Company"  Ele- 
meiits  of— Institution  "  in  the  nature  of  a  Joint 
Stock  Company"  —  Literary  and  Scientific 
Institutions  Act,  1854  (17  &  18  Vict.  c.  112), 
ss.  29,  30,  and  ^i—Comjyanies  Act,  1862  (25  &  26 
Vict.  c.  89),  ss.  4,  21,  and  199— Companies  Act, 
1867  (30&31  Vict.  c.  131), s.  23. J— The  elements 
of  a  joint  stock  company  contemplated  by  the 
Literary  and  Scientific  "institutions  Act,  1854, 
are— (1)  the  existence  of  common  property  ; 
(2)  the  contributions  of  members  as  the  source 
of  that  property  ;  and  (3)  the  holding  of  that 
property  by   numerous  persons  in  transferable 


SCIENTIFIC  AND  LITERARY 
SOCIETIES. 

And  see  Rates  (Exemptions). 

1.  Literary  Society  —  Lirisiun  of  Property 
amongst  Members — "Inthenatureofa  Joint  Stock 
Company  " — Literary  and  Scientific  Institutions 
Act,  1854  (17  &  18  Vict.  c.  112),  ss.  30,  33. J— 
The  Russell  Literary  and  Scientific  Institution 
was  founded  in  1808,  for  the  purpose  of  establish- 
ing and  maintaining  a  library  and  reading-room, 
and  providing  lectures.  The  original  capital 
was  provided  by  the  subscription  of  shares  of 
twenty-five  guineas  each.  The  capital  was  in 
part  expended  in  the  purchase  of  a  leasehold 
building  and  of  books,  and  in  part  invested. 
The  original  rules  provided  that  the  property  of 
the  institution  should  be  held  in  trust  for  the 
projjrietors ;  and  that  the  income  derived  fi-om 
investments  and  annual  subscriptions  should  be 
applied  in  maintaining  the  institution,  and  the 
surplus  in  certain  events  divided  amongst  the 
proprietors.  The  institution  continued  until 
1897,  when  the  lease  expired  ;  the  property  was 
then  realised,  all  the  liabilities  paid,  and  a 
surplus  of  £1,600  was  left  in  the  hands  of  the 
trustees. 

Held,  on  a  summons  taken  out  by  the 
trustees — that  the  Literary  and  Scientific  Insti- 
tutions Act,  1854,  applied  to  this  institution, 
though  it  was  neither  public  nor  charitable  ;  but 
that  it  was  of  the  nature  of  a  joint  stock 
company  within  the  exception  in  sect.  30  of  that 
Act,  and  therefore  the  surplus  was  divisible 
among  the  proprietors. 

The  dicta  of  Kay,    J.  in  In  re   the    Bristol 
AthencBum  (43  Ch.  D.  236;    59  L.   J.  Ch.  116; 
61  L.  T.  795)  discussed  and  dissented  from. 
In  ke  Russell  Literary  and  Scientific  In- 

[STITUTION,   FiGGINS  V.  BAGHINO,    [1898]    2 

Ch.  72  ;   67  L.  J.  Ch.  411  ;    78  L.  T.  .i88  ;    14 

T.  L.  R.  406— North,  J. 

2.  Scientific  Society  —  Dissolution — Disfribu- 
tio-i    of   Proceeds    of   Sale    among    Members— 


A  society  formed  in  1844  for  the  cultivation  of 
the  science  of  horticulture,  with  a  view  to  the 
instruction  and  recreation  of  the  members  of  the 
society  and  their  families,  by  a  deed  of  constitu- 
tion, provided  for  a  fixed  sum  to  be  paid  in  order 
to  qualify  for  a  membership,  and  for  the  holding 
of  one  share  which  was  to  be  transferable  ;  that 
each  member  should  pay  an  annual  subscription 
of  fixed  amount  to  entitle  such  member  and  his 
family  to  admission  to  the  gardens  of  the  society  ; 
that  no  members  should  be  entitled  to  any 
dividends  or  bonus,  but  that,  in  the  event  of  a 
dissolution  of  the  society,  the  members  then  con- 
stituting the  society  should  be  entitled  to  the 
property  of  the  society  according  to  their 
respective  shares  therein  as  personal  estate  after 
payment  of  all  debts  and  liabilities  of  the 
society  ;  for  the  sale  of  season  tickets  and 
division  of  the  proceeds  of  such  sales  among  the 
holders  of  more  than  one  share  in  the  society, 
and  also  for  the  sale  of  spare  plants  and  flowers  ; 
and  that  the  annual  subscriptions  and  all  other 
moneys  payable  to  the  society  should  be  applied 
in  payment  of  the  expenses  of  the  society.  In 
1897  a  resolution  was  passed  for  the  dissolu- 
tion of  the  society  and  for  the  distribution  of  the 
proceeds  of  the  sale  of  the  society's  property 
among  the  shareholders  at  the  nominal  value  of 
each  share. 

Held — that  the  society  was  exempt  from  the 
operation  of  sect.  30  of  the  Literary  and 
Scientific  Institutions  Act,  1854,  as  being  an 
institution  established  "  in  the  nature  of  a  joint 
stock  company." 

Re  Bristol  AthencBum.  (43  Ch.  D.  236  ;  59 
L.  J.  Ch.  116  ;  61  L.  T.  795)  discussed. 

The  deed  of  constitution  contained  a  clause 
that  notice  of  every  meeting  should  be  advertised 
in  every  Sheffield  newspaper.  The  meeting  at 
which  ttie  resolution  for  dissolution  was  passed 
was  not  advertised  in  a  certain  evening  news- 
paper. 

Held — that  a  fresh  meeting  must  be  duly 
convened. 

Re     Jones,    Clegg    r.    Ellison,    (1898)    67 

[L.  J.  Ch.  504  ;  78  L.  T.  639  :  14  T.  L.  R.  412 ; 

46  W.  R.  577— Stirling,  J. 

3.  Mortgage  —  Power  to  Borrow  Money  — 
Enlargement  of  Billiard  Boom  —  Necessary 
Repairs  to  Building — Literary  and  Scientific 
Institutions  Act,  1854  (17  &  18  Vict.  c.  112), 
ss.  18,  19,  33.] — An  institution  established  under 
and  governed   by   the   Literary   and   Scientific 
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Institutions  Act,  1854,  has  no  power  to  borrow 
money  for  the  enlargement  and  improvement  of 
a  biUiard  room. 

It  has  power  to  borrow  money  by  a  mortgage 
of  the  premises  of  the  institution  for  the  purpose 
of  effecting  the  necessary  repairs  of  the  build- 
ings under  sect.  19,  but  it  has  no  im{)lied  or 
general  power  of  mortgaging  and  borrowing 
money. 

The  erection  of  a  billiard  room  at  all  is  really 
something  not    contemplated    by    the   statute, 
being  distinct  from  the  literary,  scientific,  and 
instructional  purposes  specified  in  sect.  33. 
In  re  Badger,  Mansell  v.  Viscount  Cobham 

[and  Others,  [1905]  1  Ch.  568  ;  74  L.  J.Ch. 

327  ;    92  L.  T.  230  ;  21   T.  L.  R.  280— 

Buckley,  J. 


SCOTTISH     LAW. 

S<'e  also  under  the  various  headings  for 
cases  decided  in  Scotland  or  involving 
Scottish  law. 

1.  Hand  of  Servitude — Covenant  not  to  Erect 
Building  of  an  "  Unseemly  Description  " — Too 
Vague.~\ — A  condition  in  a  bond  of  servitude  not 
to  erect  "  any  building  of  an  unseemly  descrip- 
tion "  is  too  vague  and  indefinite  for  the  Courts 
to  recognise. 

Murray  v.  Dunn,  [1907]  A.  C.  283  ;  97  L.  T. 
[112— H.  L.  (Sc). 

2.  Dissenting  CIturches — Trust  Property  — 
Union  of  Two  Churches — Dissentient  Minority 
in  One  Church — Principle  of  Establish nient — 
Abandonment  of— Breach  of  'Trust.] — The  union 
effected  in  1900-  between  the  Free  Church  of 
Scotland  and  the  United  Presbyterian  Church 
whereby  they  were  constituted  into  one  body, 
styled  the  United  Fiee  Church,  was  ultra  vii-es, 
that  is  to  say,  the  use  for  the  maintenance  and 
support  of  the  new  United  Church  of  property 
originally  vested  in  the  Free  Chui'ch  for  its 
support  was  a  breach  of  trust,  and  must  be 
restrained  at  the  instance  of  those  members 
of  it  who  declined  to  assent  to  the  union. 

The  religious  views  of  the  uniting  bodies  were 
essentially  different,  and  the  differences  could 
not  be  glossed  over  by  their  adopting  an  elastic 
formulary  and  agreeing  to  say  nothing  about 
them. 

General  Assembly  of  the  Free  Church  of 

[Scotland  and  Others  r.  Lord  Overtoun 

AND  Others  ;   McAlister  and  Others  r. 

Young  AND  Others,  [1904]  A.  C.  51.'") ;  91  T<.T. 

395  ;  20  T.  L.  R.  730—11.  L.  (Sc). 

3.  Divorce — Effect  on  Marriage  Settlrnient — 
Termination  of  "  Offender's  "  Life  Intercut  on 
Divorce — Subsequent  Gift  to  Child  not  accelerated 
—Scotch  Divorce  Act,  1573.] — By  the  Scotch 
Divorce  Act,  1573,  the  "  partie  offendar"  is  to 
forfeit  and  lose  "  thair  tocher  et  donationes  I 
propter  nupttas." 

Money  was  settled  upon  a  wife  for  her  life 


and  after  her  death  upon  her  husband,  her  sur- 
viving, for  his  life,  and,  after  the  death  of  the 
survivor,  upon  the  children  of  the  marriage 
absolutely.  The  wife  divorced  her  husband,  who 
thereupon  lost  his  life  interest  in  the  settled 
funds  by  the  operation  of  the  statute,  the  wife 
having  subsequently  died  in  the  husband's  life- 
time. 

Held— that  the  interest  of  the  only  child  was 
not  accelerated,  and  that  during  the  husband's 
life  such  child  was  not  entitled  to  demand  pay- 
ment of  the  capital. 

Dawson  and  Others  v.  Smart  and  Others, 

[1903]  A.  C.  457  ;  89  L.  T.  343  ;  19  T.  L.  R. 

633— H.  L.  (Sc.) 

4.  Licensing — Licensing  Court  —  Refusal  to 
renew  Certifcate — Discretion — Jurisdiction  of 
the  Court  of  Session.] — The  Court  of  Session 
cannot,  apart  from  corruption  or  refusal  to  hear 
the  applicant  as  prescribed  by  statute,  interfere 
with  the  exercise  of  discretion  by  the  licensing 
court  in  refusing  the  renewal  of  a  certificate 
unless  it  has  exceeded  its  jurisdiction. 

A  licensing  court  may  entertain  an  objection 
to  the  renewal  of  a  certificate  that  the  premises 
are  insanitary  without  requiring  the  objection  to 
be  supported  by  evidence  on  oath. 

The  licensing  court  is  entitled  to  rely  on 
personal  knowledge  of  the  locality  in  forming  an 
opinion  that  the  number  of  licensed  houses  is  in 
excess  of  the  requirements  of  the  inhabitants. 
The  Court  is  entitled  to  form  its  own  opinion, 
before  the  licensing  court  is  held,  that  the 
number  of  licensed  houses  is  excessive  and  to 
receive  a  deputation  on  the  question. 

Sect.  103  of  the  Licensing  (Scotland)  Act, 
1903,  being  in  Part  6  of  the  Act,  only  applies  to 
decisions  given  under  that  part  of  the  Act, 
namely,  to  decisions  given  on  prosecutions  and 
in  other  matters  where  the  magistrates  sit  as 
such. 

Decision  of  Ct.  of  Sess.  (7  F.  1009 ;  42  Sc. 
L.  R.  784)  affirmed. 

Boy'le  (or  Walsh)  r.  Wilson  and  Others, 

[1907]  A.  C.  45  ;  95  L.  T.  763  ;  23  T.  L.  R. 

124— H.  L.  (.Sc). 

5.  Local  Government — County  of  Lanark — 
Remuneration  of  Procurator  Fi.tcal  — •  Roque 
Money  Act,  1724  (11  Geo.  l,c.  26),. s-.  \2~County 
General  A.'<se.ssmcnt  Act,  1868  (31  &  32  Vict. 
c.  82),  s.  3.] — A  procuiator  fiscal  in  the  county 
of  Lanark  is  not  entitled  to  remuneration,  over 
and  above  his  salary,  in  respect  of  cases  as  to 
which  he  makes  inquiry,  but  which  go  no 
further. 

It  was  not  "in  use"  to  pay  any  such  extra 
remuneration  in  1868,  and  therefore  sect.  3  (2)  of 
the  County  General  Assessment  Act  of  that  year 
does  not  entitle  a  procuiator  to  demand  it ;  nor 
is  it  an  "expense"  within  the  eaning  of 
sect.  3  (3). 

Decision  of  Ct.  of  Sess.  ((1902)  40  Sc 
L.  R.  117)  reversed, 

r>ANAKK   County  Council   v.   Hart,   [1904] 
[A.  C.  2.35— H.  L.  (Sc). 
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6.  Mortgage  —  Heritahle  Security  —  Sale  — 
Sen-ice  of  Sheriff's  Citation— Service  by  Messen- 
qer-at-Ariii^— Irregularity— Effect  of  —  Heri- 
tahle Securities  (Scotland)  Act,  1894  (57  &  58 
Vict.  c.  -t-t),  ss.  8,  10.]— Although  a  messenger- 
at-arms  is  not  an  otScer  of  the  Sheriflf's  Court, 
service  bj^  him  (instead  of  by  such  an  officer)  of 
a  citation  under  sect.  8  of  the  Heritable  Securities 
Act,  1891,  amounts  only  to  an  "irregularity." 
Purchasers  under  the  sheriff's  decree  made  upon 
such  citation  are  protected  against  the  irregularity 
by  sect.  10  of  the  statute. 

Decision  of  Ct.  of  Sess.  (4  F,  957)  affirmed. 
Sutherland  v.  Thomson,  [1906]  A.  C.  51— 
[H.  L.  (Sc). 

7.  Reparation — Solatium — Parent  and    Child 

Parent  Abroad — CItild  Killed   in  Scotland — 

Right  of  Action.']— kvL  Irishman,  residing  in 
Ireland,  whose  son  had  been  killed  in  a  tramcar 
accident  in  Scotland,  claimed  damages  in  the 
Scotch  Courts  against  the  tram  company  by  way 
of  solativm  for  the  death  of  his  son. 

Held — that  though  a  claim  to  solatium  is  not 
known  to  the  Irish  law,  yet  the  plaintiff  had  a 
good  cause  of  action,  his  right  depending  solely 
on  Scotch  law,  which  was  both  led'  fori  and  lex 
loci  delicti. 

CONVERY     r.      LANAUKSHIRE    TRAMWAYS    CO., 
[(1906)  8  F.  117— Ct.  of  Sess. 

8.  Succession— Will — Residue  of  Estate  to 
Heir  entitled  to  Succeed  to  Entail — Lands  Disen- 
tailed—Intestacy.]— Bj  his  will  M.  directed  his 
trustees  to  entail  his  estate  of  K.  upon  a  series  of 
heirs  specified  in  a  tailzied  destination  clause  ; 
he  then  gave  certain  beneficial  interests  in  the 
residue  of  his  estate  "  to  the  heir  for  the  time 
being  entitled  to  succeed  under  the  said  entail  " 
upon  his  attaining  the  age  of  twenty-four.  On 
attaining  twenty-one  the  institute  heir  of  entail, 
before  any  deed  of  entail  had  been  executed, 
obtanied  from  the  Court  under  the  Entail 
Amendment  (Scotland)  Act,  1848.  s.  27,  an 
order  to  have  the  K.  estate  conveyed  to  him  in 
fee  simple,  and  he  evacuated  the  tailzied  destina- 
tion, thus  destroying  the  entail ;  he  afterwards 
died  unmaiTied  before  attaining  the  ay;e  of 
twenty -four.  The  next  of  kin  claimed  that,  in 
the  circumstances  of  the  entail,  the  residue  had 
fallen  into  intestacy. 

Held — that  the  residue  did  not  fall  into  in- 
testacy ;  the  will  declared  that  the  beneficial 
interest  therein  was  to  go  to  the  heir  for  the 
time  being  under  the  tailzied  destination,  and  it 
was  not  a  condition  of  such  heir  succeeding  to 
the  said  interest  that  he  should  be  in  the  position 
of  heir  of  entail  under  a  deed  of  entail. 

Decision  of  Ct.  of  Sess.  ((1907)  S.  C.  139) 
affirmed. 

W'ESSELENYl  v.  Jamieson,   [1907]   A.  C.   440— 
[H.  L.  (Sc). 

9.  Superior  and  Vassal — Entry  of  Singular 
Successor — Right  of  Superior  to  Casualty  or 
Composition — Measure  of — Rents,  or  Royaltiex 
from  Mitwrals.'^— The  measure  of  the  right  of  a 


superior  to  a  casualty,  or  composition,  from  a 
singular  successor  demanding  an  entry  in  that 
character  is  one  year's  rent. 

Where  coal  or  minerals  are  being  worked  the 
year's  rent  includes  the  rents  or  royalties  paid  in 
respect  thereof  ;  and  no  deduction  can  be  made 
on  the  ground  that  the  minerals  are  nearly 
worked  out. 

Duke  of  Hamilton  V.  Allan's  Trustees  ((1878)  5 
R.  510)  approved. 

Earl    of   Home    r.    Lord    Belhaven   and 
[Stenton,  [1903]  A.  C.  827— H.  L.  (Sc). 

10.  Trustee  —Judicial  Factor — Harbour  Rates 
— Real  or  Heritable  Security — Liability  of 
Factor— Judicial  Factor.s  Act,  1849  (12  &  13 
Vict.  c.  51),  ss.  4,  13 — Trusts  {Scotland)  Amend- 
ment Act,  1884  (47  &  48  Vict.  c.  63),  s.  3,  sub-ss. 
10,  12.] — A  harbour  bond  which  contains  an 
assignment  of  "the  rates,  duties  and  other 
revenues "  of  the  trust,  and  also  a  power  to 
appoint  a  factor,  in  case  the  interest  was  not 
paid,  to  receive  the  dues  and  rates,  but  which  did 
not  assign  the  undertaking  itself,  is  not  a  "  real 
or  heritable  security  "  within  the  Trusts  (Scot- 
land) .-^.mendment  Act,  1884.  Such  an  investment, 
moreover,  is  not  a  loan  "  secured  on  rates  or 
taxes  levied  under  the  authority  of  an  Act  of 
Parliament  by  a  municipal  corporation." 

It  is  not  within  the  power  of  an  accountant  of 
the  Court  to  approve  investments  improperly 
made,  nor  will  a  curator  bonis  be  freed  from 
liability  by  his  (the  accountant's)  audit. 
HuTTON  V.  Annan,  [1898]  A.  C.  289  :  67  L.  J. 
[P.  C.  49  ;  14  T.  L.  R.  2.55— H.  L.  (Sc). 
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See  Waters  and  Watercourses. 
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See  Master  and  Servant  ;   Shipping 
AND  Navigation. 


SECRET  COMMISSIONS. 

See  Agency  ;  Companies,  Nos.  122,  206. 
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See  Practice  and  Procedure. 
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SELF-DEFENCE. 

See  Criminal  Law  and  Pkocedure. 


SEPARATE   PROPERTY   OF 
MARRIED   WOMEN. 

See  Husband  and  Wii'e. 


SEPARATION,   JUDICIAL 

See  Husband  and  Wife. 


SEQUESTRATION. 


Practice  and  Procedure. 


SERVICE    CONTRACTS. 

Sec  Infants  ;  Master  and  Servant. 


COUNTER- 


SET-OFF     AND 
CLAIM. 


And  see  Action,  9;  Admiralty,  15; 
Agency,  42;  Bankers,  41;  Bank- 
ruptcy, 39,  42,  95,  272,  276  ;  Com- 
panies, 21  ;  Industrial  Societies, 
4  ;  Mortgage,  3  ;  Practice  and 
Procedure,  278. 

1.  Actlun  by  Trustee — Counter-clalni  hy  Befen- 
dant  ill  respect,  of  Damages  due  to  him  from 
Cestui  que  trust.] — When  a  person  sues  as 
trustee  for  a  third  person,  and  the  defendatit  has 
a  claim,  either  liquidated  or  unliquidated,  against 
the  cestui  que  trust,  the  defendant  can  plead  his 
claim  by  way  of  set-off  up  to  the  amount  of  the 
plaintitt's  claim. 

Bankes  v.  Jarvis,  [1903]  1  K.  B.  549;  72  L.  J. 

[K.   B.   2G7  ;  51    VV.  R.  412  ;  88  L.  T.  20  ;  19 

T.  L.  K.  190— Div.  Ct. 

2.  Ciiuiifrr-cJaim — Adding  a  Parti/—"  Ques- 
tion hetirc'ii  Difendaut  and  Pluiutitf  ahnig  with 
aiig  other  person" — (Jrd.  21,  r.  11.] — The  defen- 
dant in  an  action  counterclaimed  in  respect  of  a 
contract  into  which  he  jointly  with  another 
person  had  entered  with  the  plaintiff,  and  he 
joined  his  co-contractor  with  the  plaintiff  as  a 
co-defendant  in  the  counter-claim. 

Held — that,  as  power  to  do  this  was  not  given 
by  the  Rules  of  the  Supreme  Court,  the  counter- 
claim must  be  struck  out. 

Pender  r.  Taddei,  [1898]  1  Q.  B.  798  ;  67  L.  J. 
T.  581;46W.  R.  452— C.  A. 


[Q.  B.  703  ;  78  L. 


3.  Counter-claim— Joinder  of  Third  Partg— 
Lihel  Action — ('oimtcr-rlaiin  atjainst  Plaintiff's, 
and  also  their  Agrnf  Ad mi'ssihilit g—'' Ildief 
relating  to  or  connected  with  the  Original  Subject 
of  the  Cause  or  JIatter"— Judicature  Act,  1873 
(36  &  37  Vict.  e.  66),  s.  24  (3)— 7?.  S.  C,  Ord.  21, 
r.  11.] — The  plaintiff  company,  dealers  in  motor 
cars,  and  their  mannging  directors,  sued  the 
defendant,  who  was  managing  director  of  a  rival 
company,  in  respect  of  an  alleged  libel,  published 
in  trade  journals,  concerning  the  plaintiffs  and 
their  cars. 

The  defendant  admitted  publication  in  the 
course  of  a  news[)aiier  controversy  as  to  the 
merits  of  the  respective  cars  of  the  two  com- 
panies. He  then  counterclaimed  that  the  defen- 
dants, by  their  agent  had  published  a  libel  as  to 
his  personal  uprightness,  and  he  added  their 
agent  as  a  defendant  to  such  counter-claim. 

Held — that  the  counter-claim  did  not  seek 
relief  "  relating  to  or  connected  with  the  original 
subject  of  the  cause  or  matters,"  and  must  be 
struck  out. 

Edge,  Ld.  r.   Weigel,   (1907)  97  L.  T.  447— 

[C.  A. 

4.  Counter-claim — Sorereign  State  Plaintiff — 
Jurisdiction.] — A  sovereign  State  by  bringing  an 
action  in  an  English  court  only  submits  to  the 
jurisdiction  to  the  extent  of  the  subject-matter 
in  the  action.  The  Court  has  therefore  no  juris- 
diction to  entertain  any  counter-claim,  except  in 
mitigation  of  the  relief  claimed  or  for  discovery. 
South  African  Republij  r.  La  Compagnie 

[Franco-Belge    du   Chemin  de   Fer  du 

NORD  (No.  2),  [1898]  1  Ch.  190  ;  67  L.  J.  Ch. 

92  ;  77  L.  T.  555  ;  46  W.  R.  151— North,  J. 

5.  Set-off — Mutual  Dealings — Debt  becomes 
payable  after  Debtor's  Death — Banltruptcy  Act, 
1883  is.  125).]  —  The  doctrine  established  in 
ordinary  administration  that  a  debt  which  did 
not  become  payable  by  the  deceased  in  his  life- 
time cannot  be  set  off  against  a  debt  which  be- 
came payable  to  him  during  his  life  (see  Pees 
V.  Watts,  25  L.  J.  Ex.  30  ;  1 1  Ex.  Div.  41 0  ;  Kewell 
v.  Natioiml  Provincial  Banh  of  England.  45  L.J. 
C.  P.  285  ;  1  C.  P.  D.  496  ;  and  In  re  Gregson, 
57  L.  J.  Ch.  221  ;  36  Ch.  D.  227)  has  no  apillica- 
tion  in  the  case  of  an  administration  in  bank- 
ruptcy. Where,  therefore,  there  have  been 
mutual  dealings  between  a  creditor  and  a  debtor, 
the  former  may,  in  the  administration  of  the 
insolvent  debtor's  estate,  set  otf  against  his  in- 
debtedness a  debt  that  became  due  to  him  by 
the  debtor  after  his  death. 

Watkins  v.  Lindsay,  (1898)  67  L.  J.  tj.  B.  362  ; 
[5  Mans.  25— Wright,  J. 
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See  also  Bankruptcy  ;  Fraudulent 
Conveyances  ;  Mines  and  Mine- 
rals ;  Mortgage  ;  Powers  ;  Real 
Property  ;  Revenue,  78, 79  ;  Trusts 
and  Trustees  ;  Wills. 

I.  GENERAL. 

1.  Compulsory  Purchase  of  Lands — Payment 
Old  of  Court.'] — Certain  lands  were  by  a  post 
nuptial  settlement  conveyed  to  trustees  upon 
trust  for  the  wife  (withuut  power  of  anticipa- 
tion) and  after  the  death  of  either  her  or  her 
husband  upon  trust  for  the  survivor  of  them  for 
life,  and  after  the  death  of  the  survivor  upon 
trust  for  such  child  or  children  of  the  marriage 
as  they  should  by  deed  jointly  diiect  or  appoint. 
The  said  settlement  contained  no  power  of  sale, 
but  it  did  contain  a  power  of  advancement.  A 
portion  of  the  settled  lands  had  been  taken  by 
the  Belfast  Corporation  under  power  of  com- 
pulsory purchase  vested  in  them.  The  husband 
and  wife  exercised  their  jiower  of  appointment 
in  favour  of  their  two  children,  and  a  joint 
application  was  mad"e  by  the  husband,  wife, 
children,  and  trustees  for  payment  out  to  the 


trustees  of  the  funds  in  Court,  representing  the 
amount  paid  in  by  the  Corporation.  The  Court 
made  an  order  appointing  the  trustees  of  the 
settlement  trustees  for  the  purposes  of  the 
Settled  Land  Acts,  and  directed  that  the  funds 
should  be  paid  out  to  them  and  held  upon  the 
trusts  of  the  settlement. 

In    re     Belfast     Improvement    acts,   Ex 
[parte  Reid,  [1898]  1  Ir.  R.  1— Porter,  M.R. 

2.  Conijn/lsori/  Purchase  of  Land  under  Layid, 
Clauses  Consolidation  Act,  1845 — Money  in  Court 
under— Payment  Out — Application  of  Money — 
Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38), 
i<f.  32.]-— A  part  of  certain  land  held  by  the 
Corporation  of  London  for  the  purpose  of  a 
public  park  was  bought  by  a  local  body  under 
a  local  Improvement  Act,  with  which  was  incor- 
porated the  Lands  Clauses  Consolidation  Act 
1845,  and  the  purchase-money  was  paid  into 
Court. 

Held — that  there  was  power  under  sect.  32  of 
the  Settled  Land  Act,  1882,  to  order  the  money 
to  be  paid  out  to  the  Corporation  of  London  to 
be  applied  to  the  permanent  improvement  of 
the  park. 
Ex    PARTE    London  Corporation   and   Ex 

[parte  West    Ham   Corporation,  (1901) 
17  T.  L.  R.  232— Far  well,  J. 

3.  Hotchpot  Clause — Reversionary  Interest.] — 
Where  a  testator  directs  by  a  hotchpot  clause 
that  a  fund  in  which  he  himself  has  an  interest 
is  to  be  taken  by  a  residuary  legatee  as  part  of 
his  share  of  the  residue  under  the  will,  the  hotch- 
pot clause  operates  as  a  gift  to  the  legatee  of  the 
testator's  interest  in  the  fund. 

A  father  on  his  son's  marriage  covenanted  with 
the  trustees  of  the  marriage  settlement  that  his 
executors  should  within  six  months  after  his 
death  pay  a  sum  to  be  held  in  trust  for  the  son 
for  life,  with  remainder  to  his  wife  for  life,  and 
after  the  death  of  the  survivor  for  the  issue  of 
the  marriage,  and  in  default  of  issue  in  trust 
for  himself  absolutely.  By  his  will  he  provided 
that  all  sums  which  he  had  given,  or  had  cove- 
nanted to  give,  to  a  child  on  marriage  should  be 
taken  in  or  towards  satisfaction  of  that  child's 
share  under  his  will,  and  be  brought  into  hotch- 
pot accordingly.  He  left  the  residue  of  his 
estate  to  his  son  and  daughter  in  equal  shares. 
After  his  death  the  executors  divided  the  residue 
equally,  treating  the  sum  settled  as  part  of  the 
son's  share.     The  son  died  without  issue. 

Held— that  subject  to  the  widow's  life  interest 
the  son's  executors  were  entitled  to  the  whole  of 
the  settled  fund. 

Decision    of    C.    A.    {suh   nam.   Re    Casier  ; 
Humphreys    v.     Gadsden,    [1897]     1    Ch.    325) 
affirmed. 
Wheeler  r.  Humphreys,  [1898]  A.  C.  506  ; 

[67   L.  J.  Ch.  499  ;  78  L.  T.   799  ;  47  W.  R. 
17— H.  L.  (E.). 

4.  Pecuniary  Legacy — Gift  over  in  Event  of 
Sale  of  Settled  Land— Invaiidity— Settled  Land 
Act,  1882  (45  &  46  Vict.  c.   38),  s.  51.]— The 
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General— Continued. 

widow  of  a  settlor  died  in  1869,  leaving  a  will 

bequeathing   personal   property  to   be   held   on 

trust  for  the  person  entitled  to  the  ownership 

and  enjoyment  of  the  settled  estate,  with  a  gift 

over  ill  the  event  of  a  sale  of  the  settled  real 

estate. 

Held — that  the  gift  over  was  inoperative  if  a 
sale  was  made  under  the  Settled  Land  Acts. 
In    re    Smith,    Grose-Smith    r.    Bridger, 

[1899]  1  Ch.  331  ;  68  L.J.  Ch.  198  ;  47  W.  E. 
357  ;  80  L.  T.  218— North,  J. 

5.  'Term  of  Years — Trust  to  raise  Two  Sums — 
Lapse  of  time — Power  of  Appointment — Ad- 
ministration  —  Beal  Property  Limitation  Act., 
1874  (37  &  38  Vict.  c.  57),  ss.  8.  \0— Wills  Act, 
1837  (7  Will.  4  &  1  Vict.  a.  26),  s.  27.]— By  a 
settlement  made  in  1838  a  freehold  estate  was 
conveyed  to  trustees  for  a  term  of  500  years  upon 
trust,  to  raise  the  sum  of  £2,000  as  soon  as 
conveniently  miu^ht  be  after  the  decease  of 
A.  H.,  and  a  like  sum  of  £2,000  as  soon  as  con- 
veniently might  be  after  the  decease  of  G.  W., 
and  to  stand  possessed  of  such  sums  upon  trust 
as  to  the  first  £2,000  for  such  persons  and 
generally  in  such  manner  as  A.  H.  by  deed  or 
will  should  appoint,  and  in  default  of  such 
appointment  upon  trust  for  her  executors,  ad- 
ministrators, and  assigns  absolutely  ;  and  as  to 
the  second  £2,000,  upon  trust  for  all  the  children 
of  G.  W.  and  his  wife  who  attained  twenty-one, 
or  being  daughters  were  previously  married. 

A.  H.  died  in  1886  without  exercising  her 
power  of  appointment.  G.  W.  died  in  1860. 
Neither  of  the  sums  was  raised.  An  action  was 
brought  to  raise  both  sums. 

Held — that  the  statute  was  a  bar  as  regards 
the  second  £2,000,  and  that  an  action  properly 
commenced  in  respect  of  the  first  £2,000  did  not 
make  the  second  £2,000  raisable. 

Held,  also,  that  the  first  £2,000  was  abso- 
lutely A.  H.'s,  and  that  having  exercised  a  power 
of  appointment  by  a  general  bequest,  the  property 
appointed  was  included  in  and  passed  by  the 
bequest  according  to  the  terms  of  the  will. 
Williams    v.    Williams,   In    re    Hartley, 

[Williams  r.  Jones,  [1900]  1  Ch.  152  ;  69 

L.  J.  Ch.  77  and  79  ;  48  W.  E.  245  ;  81  L.  T. 
804— North,  J. 

6.  Portions — Infants  —  Contingent  Interests — 
lUaintenanre.] — Where  portions  are  provided  for 
children  under  a  settlement  by  a  father  or  other 
person  standing  in  loco  parentis,  a  reasonaljle 
rate  of  interest  will  be  allowed  on  the 
portion  by  way  of  maintenance  during  the 
minority  of  the  children,  although  the  interests 
of  the  children  are  contingent  and  the  settlement 
contains  no  provision  for  raaiMtenance,  and  the 
term  to  secure  the  portions  has  already  begun 
to  run. 

In  re  Greaves'  Settled  Estates,  Jones  r. 
[Greaves,  [1900]  2  Ch.  683  ;  69  L.  J.  Ch. 
596  ;  82  L.  T.  799  ;  49  W.  R.  236— Farwell,  J. 

7.  Possession  —  Assignee    of    Equitable    Life       9.  Gift  to  Son— "In  the  event  of  Marriage  to 
Estate — Conditions — Costs  —  Appeal.']  —  The    he  put  in    strict  Settlement"  —  Jointure.] — A 


assignee  of  an  equitaVjle  life  estate  in  a  freehold 
farm  applied  to  be  let  into  possession  or  receipt 
of  the  rents  and  profits  of  the  farm,  and  the 
Court  made  the  order  upon  certain  conditions 
and  ordered  the  applicant  to  pay  the  costs  of 
the  kustees  and  the  remaindermen.  The  appli- 
cant appealed  on  the  ground  that  the  conditions 
imposeil  were  unreasonable,  and  also  that  the 
judge  had  not  exercised  any  discretion  about  the 
costs  of  the  remaindermen,  but  had  acted 
erroneously  upon  a  supposed  rule.  The  appellant 
was  ordered  to  pay  the  costs  of  the  appeal,  and 
it  was  held  that  the  conditions  imposed  were  in 
substance  proper,  and  that  the  judge  had  exer- 
cised his  discretion  as  to  the  costs,  and  there 
was  no  right  of  appeal  from  his  decision  in  that 
respect. 

In  re  Hunt,  Pollard  r.  Geake,  [1901]  W.  N. 
[144  ;  36  L.  J.  N.  C.  362— C.  A. 

8.  Resettlement  —  Interpretation  —  Power  of 
Jointuring — Z'o  appoint  to  "  any  Woman  icJiom. 
he  may  so  marry  " — As  often  as  he  should  3Iarry 
— Appointment  to  First  Wife — Divorce  oUained 
hy  First  Wife — Apiwintmeiit  to  Second  Wife — 
Public  Policy  —  Validity.] — By  a  deed  of  re- 
settlement of  estates  the  Marquis  of  Blandford 
was  empowered,  either  before  or  after  his 
marriage  with  any  woman,  by  deed  or  will  "  to 
appoint  to  any  woman  whom  he  may  so  marry 
for  her  life  or  for  any  less  period  "  any  yearly 
rent-charge  or  rent-charges  by  way  of  jointure, 
not  exceeding  in  the  whole,  if  he  should  survive 
the  seventh  duke,  the  yearly  sum  of  £2,500,  to 
be  charged  upon  all  or  any  of  the  premises 
thereby  appointed.  A  similar  power  of  jointuring 
was  given  to  each  male  tenant  for  life,  and  it 
was  declared  that  that  power  might  be  exercised 
as  often  as  the  person  entitled  to  exercise  the 
same  should  marrj^  And  it  was  declared  that 
the  premises  thereinbefore  appointed,  or  any 
part  thereof,  should  not  by  means  of  the  jointure 
or  jointures  be  at  any  time  subject  or  liable  to 
the  payment  of  any  annual  sum  or  sums  for 
jointures  exceeding  the  whole  sum  of  £4,000. 

Held — (1)  that  the  Marquis  of  Blandford 
(afterwards  the  eighth  Duke  of  Marlborough), 
who  had  already,  in  the  exercise  of  the  power 
contained  in  the  deed  of  re-settlement,  appointed 
to  his  first  wife  a  jointure  rent-charge  of  £2,.500, 
could  upon  his  second  marriaii;e  during  the  life- 
time of  the  first  wife,  who  had  obtained  a  divorce 
from  him,  appoint  a  jointure  rent-charge  of 
£2,500  to  his  second  wife,  but  that  the  second 
wife  could  not  leceive  more  than  £1,500  a  year 
during  the  life  of  the  first  wife  ;  (2;  that  the 
deed  was  not  contrary  to  public  policy. 

Cartwright  v.  Cartwright  (  (1853)  3  D.  M.  &  G. 
982  ;  22  L.  J.  Ch.  841  ;  17  Jur.  584),  //.  v.  W. 
((1857)3  K.  &J.  382),  and  Cochsedgc  v.  Cock- 
sedge  ((1844)  14  Sim.  244  ;  13  L.  J.  Ch.  384  ;  8 
Jur.  659)  distinguished. 
Marlborough  (Duchess OF)  r.  Marlborough 

[(Duke  of),  [1901]  1  Ch,  165;  70  L.  J.  Ch. 

244  ;  49  W.  K.  275  ;  83  L.  T.  578  ;  17  T.  L.  R. 
137— C.  A. 
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testator  devised  real  and  personal  estate  to  his 
son,  and  directed  that  in  the  event  of  his  son 
marrying  this  property  should  be  put  in  strict 
settlement.  The  son  died  without  any  settle- 
ment having  been  made,  leaving  a  widow^and 
three  infant  daughters,  one  infant  daughter 
having  predeceased  him.  An  action  was  brought 
to  carry  out  the  trusts  of  the  will.  A  second 
infant  daughter  died  before  the  hearing. 

Held  —  that  the  two  deceased  daughters, 
having  died  before  attaining  age  or  marrying, 
could  take  no  share  in  the  property  directed  to 
be  settled,  and  that  the  Court,  in  the  exercise 
of  its  jurisdiction  in  carrying  out  the  executory 
trust,  had  power  to  and  would  provide  an 
annuity  by  way  of  jointure  for  the  widow,  and 
that,  subject  thereto,  the  property  should  be 
held  in  trust  for  the  two  infant  daughters  in 
equal  shares,  as  tenants  in  common  in  fee  on 
their  respectively  attaining  twenty-one  or  marry- 
ing, and  that  in  case  only  one  should  attain  that 
age  or  marry,  then  the  whole  in  trust  for  that 
one. 

Wright  v.  Weight,  [190i]  1  Ir.  R.  360— M.R. 

10.  Agreement  for  Lease  —  Lessee  becoming 
Tenant  for  Life — Benefit  of  Tenant  for  Life  in 
PossessioJi.'] — An  equitable  termor,  before  coming 
into  possession  as  legal  tenant  for  life,  expended 
£1,500  in  building  a  house  on  the  property  in 
consideration  of  an  agreement  to  grant  him  a 
ninety-nine  years'  lease.  Knowing  that  he 
might  become  tenant  for  life  in  possession,  he 
ex[)ended  that  amount  without  exjiressing  any 
intention  as  to  what  should  happen  to  his  lease- 
hold interest  when  he  came  into  possession.  It 
was  clearly  for  his  benefit  that  the  interest  should 
not  merge. 

Held — that  even  if  the  lease  had  been  granted, 
there  would  have  been  no  merger  in  equity,  on 
the  ground  that  it  would  have  been  against  the 
interest  of  the  lessee  tenant  for  life ;  the  principle 
being  that  the  Court  looks  to  the  benefit  of  the 
person  in  whom  the  interests  coalesce,  and  in 
this  respect  there  is  no  distinction  between  a 
beneficial  lease  and  a  term  to  secure  a  charge. 

IxGLE  r.  Vaughan  Jenkins,  [1900]  2  Ch.  368  ; 

[69  L.  J.  Ch.  618  ;  48  W.  R.  684  :  83  L.  T.  155 

— Farwell,  J. 

11.  Tlmher—Sale  ofhy  Court —  Conversion  — 
Jjiinncij  of  Tenant  for  Life  and  of  the  Tenant  in 
Fee  in  Remainder.]— An  order  directing  the  sale 
of  timber  growing  on  a  settled  estate  was  made 
under  the  general  jurisdiction  of  the  Court. 
Both  the  tenant  for  life,  impeachable  for  waste, 
and  the  tenant  in  fee  in  remainder  were  lunatics. 
The  committee  of  the  estates  of  the  lunatics 
felled  timber,  sold  it,  and  invested  the  net 
proceeds  in  Consols.  The  income  of  the  Consols 
was  carried  to  the  credit  of  the  tenant  for  life. 

Held— that,  as  the  timber  had  been  rightfully 
sold  under  an  order  of  the  Court,  all  the  conse- 
quences of  the  conversion  must  follow,  and  that 


the  Consols  formed  part  of  the  personal  estate  of 
the  late  owner  in  fee. 

Hartley  r.  Pendarves,  [1901]  2  Ch.  498  ;  70 

[L.  J.  Ch.  745  ;  .50  W.  R.  56  ;  85  L.  T.  64— 

Cozens-Hardy,  J. 

12.  Fixtures — Tapestry — Purpose  and  Degree 
of  Anne-Tation  to  Structure — Tenant  fin'  Life' and 
Ilemainderman — Bight  of  Bemoval  by  E.cecntor.'] 
— If  something  has  laeeu  made  part  of  a  freehold 
house  it  must  necessarily  go  to  the  heir.  Where 
it  is  something  which,  although  attached  in 
some  form  or  another  to  the  walls  of  the  house, 
yet  having  regard  to  the  nature  of  the  thing 
itself,  and  the  purpo.se  of  its  being  placed  there, 
is  not  intended  to  form  part  of  the  realty,  but 
is  only  a  mode  of  enjoyment  of  the  thing  while 
the  person  is  temporarily  there,  and  is  there  for 
the  purpose  of  his  or  her  enjoyment,  then  it  is 
removable  and  goes  to  the  executor. 

A  tenant  for  life  purchased  for  a  large  sum 
seven  tapestries  (called  French  tapestries)  which 
required  to  be  stretched,  and  they  were  put  up 
in  a  drawing-room.  Upright  battens  were  put 
along  the  walls,  and  across  those  battens  canvas 
was  nailed,  and  finally  over  the  canvas  the 
tapestries  were  fastened  by  very  small  tacks 
of  such  a  nature  as  not  to  damage  the  material 
of  the  tapestry,  and  round  the  edges  mouldings 
were  i)laced  so  that  the  tapestries  were  com- 
pletely framed.  Some  pillars  were  set  up,  and 
between  them  panels  were  introduced,  and  were 
painted  a  buff  colour  so  as  to  set  off  the  tapestries 
moro  plainly.  In  this  way  it  might  have 
appeared  to  any  one  looking  at  the  tapestries 
that  they  formed  the  centre  of  the  panels.  But 
they  were  in  fact  simply  resting  in  front  of  the 
wall-paper,  and  the  so-called  panels  put  up  at 
the  side  of  them  only  filled  up  the  space  which 
was  not  occupied  by  the  tapestries.  The  tenant 
for  life  died.  The  question  arose  whether  the 
tapestries  had  become  attached  to  the  freehold 
and  passed  with  it  to  the  remainderman. 

Held— that  there  was  nothing  in  the  nature  of 
the  attachment  which  pointed  to  any  intention 
to  dedicate  these  tapestries  to  the  house  ;  that 
they  had  not  become  part  of  the  house  ;  that  they 
were  never  intended  in  any  way  to  become  part 
of  the  house  ;  and  that  they  formed  part  of  the 
personal  estate  of  the  tenant  for  life,  and  were 
removable  by  her  executor. 

Decision  of  C.  A.,  sub  mmi.  In  re  Be  Falbe 
([1901]  1  Ch.  523  ;  70  L.  J.  Ch.  286  ;  49  W.  R. 
455  ;  84  L.  T.  273  ;  17  T.  L.  R.  246)  aflSrmed. 
Leigh  r.  Taylor,  [1902]  A.  C.  157  ;  71  L.  J.  Ch. 

[272  ;  50  W.  R.  623  ;  86  L.  T.  239  ;  18  T.  L.  R. 
293— H.  L.  (E.). 

13.  What  constitutes  Settlement  —  Merger  of 
Settlor  s  Life  Estate  in  the  Fee  —  Jointress  and 
Portioners—''  Tenant  for  Life  "  —  Settled  Land 
Act,  1882  (45  &  46  Vict.  c.  38),  s.  2,  suh-ss.  1,  5.] 
— A  husband,  upon  his  marriage,  settled  certain 
lands  to  his  own  use  for  life,  with  remainder  to 
use  that,  if  his  wife  should  survive  him,  she 
might  receive  a  jointure  of  £400  a  year,  and 
siibject  and  charged  as  aforesaid  to  the  use  of 
the  trustees  for  the  term  of  100  years,  to  com- 
mence  from   the   death    of   the   plaintiff,    upon 
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Genera.l—Conthn(fifJ. 

trust  to  raise  portions  for  the  children  of  the 
marriage,  and  subject  thereto  to  the  use  of  the 
husband  in  fee  simple. 

Held— that,  notwithstanding  the  merger  of 
the  life  estate,  this  was  a  "settlement"  within 
the  meaning  of  sect.  2,  sub-sect.  1,  of  the  Settled 
Land  Act,  1882,  by  which  lands  stood  for  the 
time  being  limited  to  or  in  trust  for  persons  by 
way  of  succession,  and  the  husband  was  the 
tenant  for  life  of  the  land  within  the  meaning 
of  sub-sect.  5. 

In  re  Marshall's  Settlement,  Marshall 

[(-.Marshall,  [1905]  2  Ch.  325 ;  H  L.  J.  Ch. 

588  :  54  W.  R.  75  ;  93  L.  T.  246  ;  21  T.  L.  R. 

f,78— Eady,  J. 

14.  "  Enfi-(uii-litseiiieiit  " — Meaii'nuj  of — Lenne- 
hold—Mort(i<i(iP  of  Srttloil  Lund  for  '"■  Eiifrnn- 
cltlneiiient^' — Piircluixe  of  Frerhold  Reversion  of 
Lemehold— Settled  Land  Art,  1882  (45  A:  46 
Vict.  c.  38),  gs.  18,  21  (6).]— The  term  "enfran- 
chisement" used  in  sect.  18  of  the  Settled  Land 
Act,  1882  (45  &  46  Vict.  c.  38),  includes  the 
acquisition  of  the  freehold  reversion  of  leasehold 
land. 

The  trustees  of  settled  leasehold  land  were 
therefore  authorised  by  the  Court  to  raise  money 
under  sect.  18  by  mortgage  of  the  leasehold  land 
in  order  to  purchase  the  freehold  reversion  under 
sect.  21  (6). 

In  re  Bruce,  Halsey  v.  Bruce,  [1905]  2  Ch. 

[372  ;  74  L.   J.    Ch.   578  ;  54    W.    R.   60  ;  93 

L.  T.  119— Kekewich,  J. 


II.  CAPITAL   MONEYS. 

(a)  Improvements. 

(i.)  Ln  General. 

15.  A]>2)Iieation  of  ^^  Capital  Money '^ — Ln- 
prorenient  Ltent-eharges — Redemption — Payment 
hy  Tenant  for  Life  for  Reduction  of  Interest — 
Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38), 
*.  25  (vi.)  (xx.)— Settled  Land  Act,  1887  (50  & 
51  Vict.  c.  30),  s.  1.] — A  tenant  for  life  of  settled 
estates  obtained  a  transfer  of  improvement  rent- 
charges  by  which  a  reduction  of  interest  on  the 
charges  was  effected. 

In  order  to  gain  the  consent  of  the  transferors 
to  the  transfer,  he  paid  them  out  of  his  own 
moneys  £915. 

Held— that  the  repayment  of  the  £915  to  the 
tenant  for  life  by  the  trustees  of  the  settlement 
out  of  capital  money  come  into  their  hands 
could  not  be  held  to  be  money  expended  in 
"redeeming,"  or  "otherwise  providing  for  the 
payment  of"  rent-charges  within  the  Settled 
Land  Act,  1887,  s.  1. 

The  replacing  of  thatch  witli  galvanised  iron 
roofing  is  an  improvement  within  the  Settled 
Land  Act,  1882,  s.  25  (xx,),  on  which  capital 
money  may  be  spent. 

Semhle.  the  erection  of  new  fences  partly  in 
place  of  old  fences  and  partly  to  divide  a  park 


is  an  improvement  within  the  Settled  Land  Act, 
1882,  s.  25  (vi.). 

In  re  Verney's  Settled  Estates,  [1898]  1  Ch. 

[508  ;  67  L.  J.  Ch.  243  ;  78  L.  T.  191  ;  46  W.  R. 

348— Kekewich,  J. 


16.  Estates  in  Enyland  and  Ireland  included 
in  one  Settlement— Proceeds  of  Sale  of  Land  in 
Ireland'  applied  to  Improvement  of  English 
Edate— Settled  Land  Act,  1882  (45  &  46  Vict. 
e.  38),  .s\  21 ,  xuh-s.  3.  ]— Where  estates  are  included 
in  one  settlement,  and  the  trusts  upon  which 
they  are  settled  are  the  same,  the  fact  that  one 
property  is  situate  in  Ireland  and  the  other  in 
England  makes  no  difference  with  regard  to  the 
question  whether  capital  money  in  the  hands  of 
the  trustees  arising  from  the  sale  of  land  in 
Ireland  is  applicable  for  the  improvement  on  the 
estate  in  England. 

In  re  3Iund>fs  Settled  Estate  ([1891]  1  Ch. 
399  ;  64  L.  T.  29)  applied. 

In  re  Eyre  Coote,  Coote  v.  Cadogan,  (1899) 
[81  L.  T.  535— North,  J. 

17.  Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38), 
s.  57,  sub-s.  (2)— Settled  Land  Act,  1890  (53  & 
54  Vict.  c.  69),  s.  15.] — Having  regard  to  the 
terms  of  sect.  57,  sub-sect.  (2),  of  the  Settled  Land 
Act,  1882,  the  Court  has  jurisdiction  under  sect. 
15  of  the  Settled  Land  Act,  1890,  to  make  an 
order  directing  capital  money  to  be  applied  in  or 
towards  payment  for  improvements  unauthorised 
by  the  terms  of  the  Settled  Land  Act,  1882,  but 
authorised  by  the  settlement. 

In  re  Earl  of  Egmont's  Settled  Estates 

[(1),  Egmont  v.  Lefroy,  (1900)  16  T.  L.  R. 

360— Byrne,  J. 

18.  Mansion-house  —  Repairs  —  Salvage  — 
Application  of  Capital  Money  to — Jurisdiction 
to  Sanction.] — The  jurisdiction  of  the  Court  to 
sanction  expenditure  in  the  repair  of  settled 
property  out  of  capital  is  to  be  exercised,  if  at 
all,  only  where  a  case  of  salvage  is  clearly  made 
out. 

In  re  De  Tei.^seir's  Settled  Estates  ([1893]  1 
Ch.  153,  165;  62  L.  J.  Ch.  552  :  41  W.  R.  186  : 
68  L.T.  275  ;  3  R.  103— Chitty,  J.),  observations 
in  approved. 

In   re  Willis,  Willis  v.  Willis,  (1901)  50 
[W.  R.  70  ;  85  L.  T.  436— C.  A. 

19.  Expenditure  allowahle  out  of  Capital — 
Sanitary  Improrements — Aeio  Drainage  Sy.ttem 
— Engine-house  inconnection  with  Lit/ht  Installa- 
tion—Settled Land  Act.  1882  (45*  &  46  Vict. 
c.  38,  s.  25  (xii.),  (xvii.).]— Where  the  whole 
system  of  drainage  in  a  mansion-liousc  is  defec- 
tive, the  cost  of  a  new  and  complete  system  may 
be  paid  for  out  of  capital,  though  certain  items, 
if  they  stood  apart,  would  be  regarded  as  a 
tenant's  alterations  made  for  his  own  con  venience, 
and  not  as  improvements  within  sect.  25.  The 
erection  of  an  engine-house  for  the  purpose  of  an 
electric  light  installation  is  not  an  improvement 
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within  sect.  25  (xii.)  which  can  be  paid  for  out 
of  capital. 

In  re  Lord  Leconfield's  Settled  Estates, 

[1907]    2    Ch.    340;    76    L.    J.    Ch.    562;    97 

L.  T.  163  ;  23  T.  L.  R.  573— Kekewich,  J. 

20.  English  Settlement— Land  in  Scotland — 
Power  to  lay  out  JMoneij  in  Purchase  of  Land — 
I mjn-o cements  on  the  Land  in  Scotland — Settled 
Land  Acts,  1882  (45  &  46  Vict.  c.  38),  ss.  21,  23, 
33,  and  1890  (53  &  54  Vict.  c.  69),  s.  13.]— An 
English  settlement  comprised  some  land  in  Scot- 
land, and  contained  power  to  lay  out  capital 
moneys  in  purchase  of  real  estate  in  England. 

Held — that  capital  moneys  might  be  applied 
to  improvements  on  the  Scotch  settled  land. 
In  re  Gurney's  Settlement,  Sullivan  v. 

[GURNEY,  [1907]  2  Ch.  496  ;  76  L.  J.  Oh.  609 
— Neville,  J. 

21.  Temmtfor  Life — Remaindertimn—  Capital 
or  Income — Leasehold  Houses — Incideyital  Ex- 
penses and  Outgointjs — Drainage  Expenses — 
Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38), 
ss.  25,  51,  5&— Settled  Land  Act,  1890  (53  &  54 
Vict.  c.  69),  ss.  13,  15.]— A  testator  gave  his 
residuary  estate  to  trustees  on  trust  for  conver- 
sion and  investment,  then  to  pay  the  income  in 
the  manner  therein  directed  to  three  persons  as 
tenants  for  life,  then  to  hold  the  estate  for  the 
children  of  one  of  them.  The  investment  clause 
contained  a  power  to  invest  on  freehold  ground- 
rents,  and  power  was  given  to  the  trustees  to 
postpone  the  sale  of  any  part  of  the  estate.  Part 
of  the  estate  retained  by  them  unsold  consisted 
of  three  leasehold  houses  held  for  the  residue  of 
long  terms,  and  upon  these  large  sums  had  to  be 
expended  by  the  trustees  in  putting  in  modern 
systems  of  drainage. 

Held— that  the  drainage  expenses  were  im- 
provements within  the  meaning  of  the  Settled 
Land  Acts,  and  that  under  the  circumstances 
they  should  be  borne  by  capital,  notwithstanding 
in  the  will  the  power  of  management  and  the 
provision  for  payment  of  rents,  profits,  and 
income  to  the  tenants  for  life  after  payment 
theieout  of  all  incidental  expenses  and  outgoings. 
In   re    Thomas,    Weatherall   r.    Thomas, 

[1900]  1  Ch.  319 ;  69  L.  J.  Ch.  198  ;  48 
W.  R.  409— Byrne,  J. 

22.  Leasehold  Houses — f>ral7iage — Tenant  for 
Life — Expenses  payable  out  of  Capital  or  Income 
— Express  Provision  in  Will  as  to  hoiv  Expenses 
to  he  Borne — Scheme  —  Discretion  of  Court  — 
Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38),  s.  26 
—Settled  Land  Ad,  1890  (53  &  54  Vict.  c.  69), 
s.  15.]— A  testator  bequeathed  leasehold  houses, 
of  which  he  held  long  unexpired  terras,  to  trustees 
upon  trust  that  they  should  by  and  out  of  the 
rents  and  profits  thereof  pay  the  rents  reserved 
by,  and  perform  the  covenants  and  conditions 
contained  in,  the  leases,  and  subject  thereto  should 
hold  the  same  upon  trust  for  a  tenant  for  life 
with  remainders  over.  During  the  life  of  the 
tenant  for  life  the  sanitary  authorities  of  the 


district  served  notices  requiring  repairs  or  im- 
provement of  the  drainage  of  the  houses.  The 
work  was  done  at  a  cost  of  £415  10s.  \d.  The 
leases  contained  a  covenant  under  which  the 
lessee  would  have  to  do  the  work.  The  question 
was  whether  the  £415  \0s.  Id.  ought  to  be  paid 
out  of  capital  of  the  settled  property,  or  whether 
the  same  or  any  part  of  it  ought  to  be  paid  out 
of  income.  For  the  purposes  of  the  decision  it 
was  assumed  that  some  part  of  the  work  was  not 
mere  repair,  but  would  be  an ''improvement " 
within  the  Settled  Land  Acts. 

Held — that  as  the  tenant  for  life  was  only 
entitled  to  the  balance  of  the  rents,  income  and 
not  capital  ought  to  bear  the  £415  10.?.  1^. ;  that 
tiie  repairs  and  improvements  could  not  be  pro- 
vided out  of  capital  under  the  Settled  Land  Act, 
1882,  because  they  had  been  executed  without 
first  carrying  in  a  scheme  for  their  execution  ; 
and  that  the  Court  could  not  exercise  its  discre- 
tion under  sect.  15  of  the  Settled  Land  Act,  1890, 
as  the  testator  had  expressly  provided  that  these 
expenses  should  be  borne  by  income. 

Clarke  v.  Thornton  ((1887)  35  Ch.  D.  307  ;  56 
L.  J.  Ch.  302  ;  35  W.  R.  603  ;  56  L.  T.  294— 
Chitty,  J.)  and  In  re  Lord  Stamford's  Settled 
Estates  ((1889)  43  Ch.  D.  84  ;  58  L.  J.  Ch.  849  ; 
38  W.  R.  317;  61  L.  T.  504— Stirling,  J.)  distin- 
guished. 

Countess  of  Cardigan  v.   Curzon-Hoice  ((1893) 
9  T.  L.  R.  244)  followed. 
In  re  Partington,  Reigh  v.  Kane,  [1902]  1 

[Ch.  711  ;  71  L.  J.  Ch.  472  ;  50  W.  R.  388  : 
86  L.  T.  194  ;  18  T.  L.  R.  387— Buckley,  j' 

23.  Scheme  for  —  Prospective  Approval  hy 
Trustees— Tenant  for  Life— Settled  Land  Act, 
1882  (45  k.  46  Vict.  c.  38),  s.  21  (iii.)  ;  s.  22, 
sub-ss.  1,  2,  7  ;  ss.  25,  26,  53.]— Trustees  for  the 
purposes  of  the  Settled  Land  Acts  may  approve 
a  scheme  by  the  tenant  for  life  for  the  execution 
of  improvements  thereunder,  although  at  the 
time  of  giving  such  approval  they  have  not  in 
their  hands  capital  moneys  for  the  execution  of 
such  improvements ;  and  when,  after  such 
approval,  the  tenant  for  life,  with  the  know- 
ledge of  such  trustees,  has  expended  money 
for  such  purpose,  it  is  lawful  for  the  trustees,  if 
such  early  expenditure  is  for  the  advantage  of 
all  parties  concerned,  and  subject  to  the  proper 
certificate  being  obtained,  to  reimburse  him  out 
of  capital  moneys  which  may  subsequently  come 
to  their  hands. 

In  re  Millard's  Settled  Estates  ([1893]  3  Ch. 
116  ;  62  L.  J.  Ch.  761  ;  41  W.  R.  577  ;  69  L.  T. 
202— C.  A.)  distinguished. 

In  re  Duke  of  Norfolk's  Parliamentary 

[Estates,    Duke    of    Norfolk    r.    Lord 

Herries,  [1900]  1  Ch.  461  ;  69  L.  J.  Ch.  236  ; 

48  W.  R.  328  ;  82  L.  T.  613  ;  16  T.  L.  R.  150— 

Byrne,  J. 

24.  Scheme  for  Improvements  by  Trustees 
during  Minority — Approval  of  the  Court — Settled 
Land  Act,  1882  (45  &  46  Vict.  c.  38),  ss.  26,  59. 
60.] — Trustees  of  settled  land,  acting  on  behalf 
of    an   infant  tenant   in    tail  male  under  the 
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Capital  Moneys — Conf Inued . 

Suttled  Lfiiid  Act,  1882,  ss.  59.  60,  have  power 
during  the  minority  to  prepare  and  approve  on 
their  own  behalf  as  trustees  a  scheme  of  im- 
provements under  the  Settled  Land  Act,  1882. 
s.  26  (i.). 

Ix  RE  Grey's  Court  Estate,  [1901]  W.  N.  fiO 
[— Farwell,  J. 

25.  Improremeids  executed  bij  Former  TerMnt 
for  Life — Absence  of  Scheme — Rebiihursement  of 

h/.\-  Estate  after  his  Death  out  of  Capital  Moneys 
— Settled  Land  Act,  1882  (4.5  &  46  Vict.  c.  38), 
.«.  2.5  (ID)  (11)— Settled  Land  Act,  1890  (53  &  54 
Vict.  c.  69), .?.  15.] — A  tenant  for  life  expended 
certain  moneys  out  of  his  own  pocket  upon 
certain  improvements  on  the  lands  subject  to  the 
settlement,  but  no  scheme  had  been  approved 
prior  to  the  execution  of  the  improvements. 
After  his  death  the  trustees  of  the  settlement 
applied  to  be  allowed  to  recoup  his  estate  out  of 
capital  moneys  which  came  into  their  hands 
after  his  death  by  reason  of  a  sale  of  a  portion 
of  the  estates.  They  knew  of  and  approved  the 
improvements,  but  had  made  no  scheme  during 
his  lifetime  as  they  then  had  no  capital  moneys. 
Held  —  that  such  of  the  improvements  as 
came  within  the  Settled  Land  Acts,  1882  and 
1890  might  be  paid  for  out  of  capital. 

In  re  Earl  of  Lisburne's  Settled  Estates, 
[1901]  W.  N.  91— Kekewich,  J. 

26.  Jlonei/  in  Hands  of  Trustees — Jurisdiction 
of  Court — Settled  Land' Act,  1882  (45  &  46  Vict. 
c.  38),  .f.  26.] — Where  capital  money  is  in  the 
hands  of  the  trustees  of  a  settlement,  and  the 
tenant  for  life  applies  to  the  Court  under  sect.  26, 
sub-s.  2  (3),  of  the  Settled  Land  Act,  1882,  for  an 
order  directing  or  authorising  the  trustees  to 
apply  the  capital  money  or  some  part  thereof  in 
repaying  the  tenant  for  life  the  sums  paid  by  him 
in  canying  out  an  improvement  scheme  autho- 
rised by  the  Act  and  approved  by  the  trustees, 
the  Court  has  a  discretion  in  the  matter,  and  will 
hear  evidence  as  to  whether  the  scheme  is  or  is 
not  an  improvident  one  and  has  due  regard  to  the 
interests  of  all  parties. 

In  re  Keck's  Settled  Estates,  [1904]  2  Ch. 

[22  ;  73  L.  J.  Ch.  262  ;  .52  W.  R.  362  ;  90  L.  T. 

113  ;  20  T.  L.  K.  156— Farwell,  J. 

27.  Ajjjjroval  hy  Trustees  of  Settlement — Con- 
sideration to  he  taheninto  Account — Settled  Land 
Act,  1882  (45  &  46  Vict.  c.  38),  ss.  25,  26,  53.]— 
Where  a  scheme  for  the  execution  of  an  improve- 
ment has  been  submitted  by  the  tenant  for  life 
of  settled  land  to  the  trustees  of  the  settlement 
for  their  approval  under  sect.  26  of  the  Settled 
Land  Act,  1882,  the  discretion  of  the  trustees  is 
limited  to  seeing  that  the  improvement  is  one 
authorised  by  sect.  25  of  the  Settled  Land  Act. 
1882,  as  extended  by  sect.  13  of  the  Settled  Land 
Act,  1890,  and  by  the  settlement,  that  the  tenant 
for  life  is  acting  bona  Jide  and  on  competent 
skilled  advice  as  to  the  improvement  projjosed, 
the  amount  to  be  expended  thereon,  and  the 
method  of  execution  thereof,  and  that  the  tenant 
fur  life,  in  submitting  the  proposed  improvement, 


has  regard  to  the  interests  of  all  parties  entitled 
under  the  settlement  as  a  trustee  for  them. 

The  trustees  are  not  entitled  to  take  into  con- 
sideration the  general  policy  which  is  being 
pursued  by  the  tenant  for  life  in  improving  the 
property,  or  such  matters  as  the  number  of 
previous  schemes  and  amount  of  money  already 
expended,  or  the  relation  between  the  capital 
moneys  in  hand  and  the  value  of  the  estate. 

In   re    The    Earl    of    Egmont's    Settled 

[Estates  (2),    Lefroy  r.   The    Earl    of 

Egmont,  [1906]  2  Ch.  151  ;  75  L.  J.  Ch.  649  ; 

54  W.  R.  504  ;    95    L.   T.  187;    22  T.  L.   R. 

430 — Warrington,  J. 

(ii.)  "  Additions  and  Alterations  Reasonabhj 
Necessary." 

28.  "  Additions  to  Buildings  "  —  Electric 
Lighting  Installations— Settled  Land  Act,  1890 
(53  &  54  Vict.  c.  69),  s.  13  (ii.).]— Houses  in  a 
fashionable  quarter  of  London  were  vested  in 
the  trustees  of  a  settlement  of  long  terms  of  years 
which  had  a  considerable  time  to  run  and  needed 
some  system  of  lighting,  either  gas  or  electric 
light. 

Held — that  electric  lighting  installations 
would  be  "  additions "  to  the  houses  within  the 
meaning  of  sect.  13  (ii.)  of  the  Settled  Land  Act. 
1890,  and  that  the  expenses  might  be  sanctioned 
to  be  met  from  the  capital  money  so  far  as 
related  to  the  wiring  of  the  houses,  but  the 
fittings  must  be  provided  for  by  the  tenant  for 
life. 

In  re  Freake.  Lord  Kinnaird  v.   Freake, 

[1902]   1   Ch.  97  :  71  L.  J.  Ch.  20;  50  W.  R. 

237  ;  85  L.  T.  454— Joyce,  J. 

29.  "Additions  to  Buildings"  —  Electric 
Lighting  Installations  with  a  View  to  Letting — 
Settled  Land  Acts,  1882  (45  &  46  Vict.  c.  38), 
s.  25  ;  1890  (53  &  54  Vict.  c.  69),  s.  13, 
sub-s.  (ii.).] — There  was  a  house  situated  near 
Uxbridge,  and  a  tenant  was  minded  to  take  it 
with  electric  light,  but  would  not  take  it  without 
electric  light. 

Held— that  the  installation  of  electric  light 
was  within  the  words  of  sect.  13,  sub-sect,  (ii.)'^  of 
the  Settled  Land  Act,  1890,  "reasonably  neces- 
sary or  proper  to  enable  the  same  to  be  let,''  but 
that  putting  the  electric  wires  into  the  house 
was  not  an  "  addition  to  "  the  building  within 
that  sub-section,  as  "additions"  in  the  sub- 
section mean  structural  additions. 

In  re  GasltelVs  Settled  E.ttates  ([1894]  1  Ch 
485  :  8  R.  67  ;  63  L.  J.  Ch.  243  ;  42  W.  R.    219  • 

70  L.  T.  554— Chitty,  J.)  followed. 

In  re  Freake's  Settlement  ([1902]   1   Ch.  97  ; 

71  L.  J.  Ch.  20  ;  50  W.  R.  237  ;  85  L.  T.  454— 
Joyce,  J.,  No.  28,  supra)  lays  down  no  general 
principle,  but  was  dccideil  on  the  particular  facts. 
In  re  Clarke's  Settlement,  [1902]  2  Ch 

[327;    71    L.  J.   Ch.   593;  50  W.   R.   585;  86 
L.  T.  653  ;  18  T.  L.  R.  610— Buckley,  J. 

30.  Electric  Lighting  Imtallation— Building 
—Machines— Settled  Land  Act,   1890  (53  &  54 
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Capital  Moneys — Continued. 
Yict.  c.  69),  a.  13  (ii.).]— ^"iprovsments  in  the 
nature  of  a  complete  electric  lighting;  installa- 
tion were  made  for  the  purpose  of  enabling  a 
mansion-house  to  be  let,  an  engine-room  and 
accumulating  room  forming  an  entirely  new 
building  being  erected.  This  building  was 
filled  up  with  a  petroleum  engine,  a  dynamo,  an 
accumulator,  a  main  switch-board  with  the 
necessary  fittings  and  connections  with  the 
accumulator  in  the  engine-room,  and  a  main 
cable. 

Held— that  the  cost  of  the  building  would  be 
allowed,  but  not  of  the  other  matters. 

In  re  FreaJte,  Lord  Kinnnirdv.  Freale(\\'d02'] 

1  Ch.  97  ;  71  L.  J.   Ch.  20 ;  50  W.   R.  237  ;  85 

L_  T.  454— Joyce,  J.,  No.  28,  stqjra')  not  followed. 

In  re  Gossling,  Gossling  r.  Freake,  (1902) 

[87  L.  T.  62— Joyce,  J. 

31.  Installatluii  of  Electric  Light— Dyncmo 
and  House— Settled  Land  Acts,  1882  (45  &  46 
Vict.  c.  38),  s.  25,  and  1890  (53  &  54  A^ct.  c.  69), 
s.  13,  suh-s.  2.]— By  sect.  13  of  the  Settled  Land 
Act,  1890,  "  Improvements  authorised  by  the 
Act  of  1882  shall  include  the  following^namely, 
(ii.)  making  any  additions  to,  or  alterations  in, 
buildings  reasonably  necessary,  or  proper,  to 
enable  the  same  to  be  let." 

Held— that  the  provision  of  a  dynamo  and 
installation  of  electric  light  in  a  house  did  not 
come  within  the  section.  "  Additions  to  or 
alterations  in  buildings  "  refer  to  something  in 
the  nature  of  a  structural  addition  or  alteration. 

Qufere,  whether,  if  the  point  had  been  taken, 
the  Court  would  have  held  the  dynamo  house  to 
be  within  the  section. 

In  re  ClarM s  Settlement  ([1902]  2  Ch.  327; 
71  L.  J.  Ch.  593  ;  50  W.  E.  585  ;  86  L.  T.  653  ; 
18  T.  L.  E.  610— Buckley,  J.,  No.  29,.m/7ra)and 
In  re  GashelVs  Settled  Estates  ([1894]  1  Ch.  485  ; 
63  L.  J.  Ch.  243  ;  42  VV.  R.  219  ;  70  L.  T.  554— 
Chitty,  J.)  approved. 

Decision  of  Joyce,  J.  (87  L.  T.  62)  affirmed. 
In  re  Blagrave's  Settled  Estates,  or  Re 

[Calcot  Park  Settled  Estates,  [1903]  1 

Ch.  560  ;  72  L.  J.  Ch.  317  ;  51  W.  R.  437  ;  88 
L.  T.  253  ;  19  T.  L.  R.  280— C.  A. 

32.  "  Alteratiom  in  Buildings  " — ^^ Measonably 
necessarii  and  proper  to  enaile  the  same  to  he 
let " — Inte/dion  to  Let — Dry  Rot — Re-flooring 
-Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38), 
ss.  21,  sxh-s.  iii.,  25,  2Q— Settled  Land  Act,  1890 
(53  Ac  54  Vict.  c.  69),  ss.  13,  suh-s.  ii..  15.]— By 
sect.  13,  sub-sect,  ii.,  of  the  Settled  Land  Act, 
1890,  improvements  authorised  by  the  Settled 
Land  Act,  1882,  include  "  making  any  additions 
to  or  alterations  in  buildings  reasonably  neces- 
sary or  proper  to  enable  the  same  to  be  let." 

'J'nistees  acquired  as  an  investment  a  lease- 
hold house  in  the  City  of  London  containing 
about  150  rooms  let  as  separate  offices  to  various 
tenants.  There  were  thirty-three  rooms  in  the 
basement.  The  floor  of  the  basement  became 
affected  by  dry  rot,  and  it  was  found  necessary 


on  difi'erent  occasions  to  replace  some  of  the 
boards.  It  was  proposed  to  remove  the  floor  of 
the  rooms  in  the  basement  and  to  replace  it  with 
a  solid  floor  of  concrete  covered  with  blocks  over 
the  whole  basement.  All  the  rooms  with  one 
exception  were  let. 

Held— that  (1)  the  execution  of  such  works 
fell  within  the  words  "alterations"  in  buildings  " 
within  sect.  13,  sub-sect.  ii.  ;  (2)  the  alteration 
was  "  reasonably  necessary  or  proper  "  because 
it  was  a  thing  which,  although  not  absolutely 
necessary,  a  reasonable  and  prudent  owner  of 
property,  if  he  were  the  absolute  owner,  would 
do ;  (3)  the  alteration  was  proposed  with  a  view 
"  to  enable  the  same  to  be  let,"  as  the  trustees 
acquired  the  property  a  few  months  ago  for  the 
purpose  of  letting  ;  (4)  therefore  the  works  con- 
stituted an  improvement  within  the  Settled 
Land  Acts. 

In  re  Be  Teissier" s  Settled  Estates  ([1893]  1 
Ch.  153 ;  62  L.  J.  Ch.  5.52  ;  41  W.  R.  186  ;  68 
L.  T.  275  ;  3  R.  103— Chitty,  J.)  and  In  re  Lord 
Gerard's  Settled  Estates  ([1893]  3  Ch.  252  ;  63 
L.  J.  Ch.  23  ;  69  L.  T.  393  ;  7  R.  227— C.  A.) 
explained. 
Stanford  v.  Roberts,  [1901]  1   Ch.  440  ;  70 

[L.  J.  Ch.  203 ;  49  W.  R.  315  ;  83  L.  T.  756— 
Buckley,  J. 

33.  New  Brainage  System— Hot  Water  Supjdy 
—Xo  Capital  Moneys— Power  to  charge  on  the 
Property.'] — A.  was  tenant  for  life  under  a  will 
of  house  property,  with  remainder  to  B.  in  fee. 
One  of  the  houses  having  become  vacant.  A.,  in 
order  to  let  it,  but  without  consulting  B., 
employed  a  contractor  to  put  in  a  bath  and  hot 
water  supply  and  a  new  system  of  drainage, 
with  the  result  that  the  house  was  let  at  a 
higher  rent.  A.  died  shortly  afterwards.  The 
contractor,  who,  as  a  creditor,  had  taken  out 
administration  to  A.,  sought  to  have  the  cost  of 
the  works  charged  on  the  inheritance  as  being 
"  improvements  "  authorised  by  the  Settled  Land 
Acts.  There  was  no  capital  money  arising  under 
the  Acts. 

Held  that,  even  assuming  the  works  were 
"  improvements  "  authorised  by  the  Acts,  there 
was  no  power  under  the  Acts  to  charge  the  cost  of 
executing  them  on  the  inheritance. 

Semhle,  the  new  system  of  drainage  would  be 
an  "  alteration  in  buildings  reasonably  necessary 
or  proper  to  enable  the  same  to  be  let"  within 
sect.  13  (ii.)  of  the  Act  of  1890. 

Semhle,    that  the  bath  and  hot  water  supply 
were  also  within  the  same  sub-section. 
Standing  r.  Gray,  [1903]  1  Ir.  R.  49— M.E. 

34.  Present  Tenant  likely  to  Leave  if  svch 
Work  not  done — "  Reconstruction,  Enlargement 
or  Improvement "  —  "  Dwellings  available  for 
Working  Classes"— Settled  Land  Acts,  1882  (45 
&  46  Vict.  c.  38),  s.  25  (10),  (20),  and  1890  (53  & 
54  Vict.  c.  69),  s.  13  (2)— Housing  of  the  Work- 
ing Classes  Act,  1890  (53  &  54  Vict.  c.  70),  s.  74 
(1)  (b).]  — Where  trustees  have  approved  a 
scheme  of  improvements  subject  to  the  Court 
holding   such   improvements   to   be  within   the 
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Act,  the  Court  may  consider  the  legal  question, 
although  the  trustees  have  as  yet  no  capital 
moneys  available  for  the  purposes  of  the  scheme. 

Where  the  trustees  are  satisfied  that  a  yearly 
tenant  will  leave,  unless  certain  additions  and 
alterations  are  made  to  a  house,  the  Court  may 
sanction  their  being  made  out  of  capital  as 
"  proper  to  enable  the  same  to  be  let." 

Dwellings  of  a  icind  suitable  for  the  working 
classes,  but  at  the  time  occupied  by  a  different 
class  of  tenants,  are  not  "  available  for  the  work- 
ing classes"  within  the  meaning  of  sect.  74  (1) 
(b)  of  the  Housing  of  the  Working  Classes  Act, 
1890.    . 

Where  it  is  proposed,  at  the  expense  of  capital, 
to  add  to  or  alter  buildings  available  for  the 
working  classes,  it  is  not  necessary  to  satisfy  the 
Court  that  the  work  will  not  be  injurious  to  the 
estate.  The  proviso  in  sect.  7i  (1)  (b)  of  the  Act 
of  1890  applies  only  where  it  is  proposed  to 
erect  new  buildings. 

In  re  Calverley's  Settled  Estates,  [1904] 

[1  Ch.  150 ;  73  L.  J.  Ch.  25  ;  .52  W.  E.  206  ;  89 

L.  T.  500— Farwell,  J. 

35.  BehuihluHj — Vineries  and  Glass  Ilimses — 
Lettinij —  Coinmisxion  for  ohtaining  Tenant  — 
Settled  Land  Act,  1882  (45  &  4G  Vict.  c.  38), 
s.  21  {x.)— Settled  Land  Act,  1890  (53  &  54  Vict. 
c.  69),  s.  13  (ii.).]-Sect.  13  (ii.)  of  the  Settled 
Land  Act,  1890,  which  authorises  the  application 
of  capital  moneys  in  "  making  any  additions  to 
or  alterations  in  buildings  reasonably  necessary 
or  proper  to  enable  the  same  to  be  let,"  does  not 
apply  to  the  substitution  of  an  entire  new 
building  for  an  old  one. 

An  agent's  commission  for  obtaining  a  tenant 
of  settled  property  for  a  short  occupation  term 
must  be  met  out  of  income  and  not  capital. 
In  re  Leveson-Gower's  Settled   Estates, 

[1905]  2  Ch.  95  ;  74  L.  J.  Ch.  540  ;  53  W.  R. 
524  ;  92  L.  T.  836— Eady,  J. 

36.  Mill— Addition  to  Shafting— Agricultural 
Pur^mses— Settled  Land  Acts,  1882  (45  &  46  Vict. 
c.  38),  .S-.  25  (xii.)  and  1890  (.53  &  54  Vict.  c.  69), 
s.  13  (ii.).]— In  sect.  25  (xii.)  of  the  Settled 
Land  Act,  1882,  the  words  "other  mills"  are 
not  general,  but  are  restricted  to  mills  for 
agricultural  purposes  ;  they  do  not  include, 
therefore,  a  silk  and  cotton  mill. 

The  lengthening  of  the  main  shaft  of  a  silk 
and  cotton  mill  so  as  to  enable  it  to  be  driven  by 
steam  instead  of  by  water  alone  is  not  an 
"  addition  to  or  alteration  in  "  a  building 
within  sect.  13  (ii.)  of  the  Settled  Land  Act, 
1890. 

In     re     Harrington's     (Earl)     Settled 

[Estates,  (1906)  75  L.  J.  Ch.  460  ;  94  L.  T. 

623— C.  A. 

(iii.)  llrhuildiiig   .U/insinn-liniisc. 

37.  JJrg  Hot — Salrtuje — Dci-eloping  Estate — 
Expenses  of  Seivcrs,  Paving  and,  Flagginq  New 
St  reels -Settled  Land  Act,'  im2  (45  Ac  46  Vict. 
c.  38),  s.  21,  sub-s.  (ii.)  ;  .v.  2oSettlcd  Land  Art, 


1890  (53  &  54  Vict.  c.  69),  s.  13,  sul-s.  (iv.).]— 
A  mansion-house  on  a  settled  estate,  which  was 
of  considerable  magnitude,  was  affected  with 
dry  rot,  and  it  was  impossible  to  ascertain  for 
some  time  how  far  the  dry  rot  had  extended, 
and  it  was  afterwards  found  to  be  much  larger 
than  any  one  anticipated.  The  result  was  that 
the  mansion-house  had  been  really  rebuilt. 
Some  additions  had  been  made  and  modern 
improvements  introduced.  Expenses  had  been 
incurred  by  the  local  authority  in  sewering, 
paving,  and  flagging  new  streets  on  a  part  of  the 
settled  land  for  the  purpose  of  improving  and 
developing  the  same  as  a  building  estate  and 
were  charged  under  statutory  powers  on  the 
land.  There  were  capital  moneys  in  the  hands 
of  the  trustees  representing  the  proceeds  of  sale 
of  part  of  the  settled  land. 

Held — that  there  was  of  necessity  a  rebuild- 
ing of  the  mansion-house  ;  that  it  was  impossible 
to  tind  out  how  much  of  the  money  had  been 
expended  in  salvage  proper  and  no  sum  could  be 
allowed  therefor ;  that  an  amount  equal  to 
one-half  the  rental  of  the  settled  land  of  the 
capital  moneys  in  the  hands  of  the  trustees  should 
be  applied  in  the  rebuilding  under  sect.  13, 
sub-s.  (iv.),of  the  Settled  Land  Act,  1890  ;  and 
that  the  trustees  should  repay  to  the  tenant  for 
life  so  much  of  the  instalments  paid  by  him  and 
should  pay  off  the  remaining  sums  due  to  the 
local  authority  to  the  extent  of  capital  only,  no 
interest  being  allowed  in  either  case. 
In  re  Legh's  Settled  Estate,  [1902]  2  Ch. 

[274  ;  71  L.  J.  Ch.  668  ;  66  J.  P.  600  ;  50  W.  R. 
570  ;  86  L.  T.  884— Kekewich,  J. 

38.  New  Water  Suppli/ — ^^  Annual  Rental  of 
the  Settled  Land  ''—Settled  Land  Acts,  1882  (45  & 
46  Vict.  c.  38),  s.  25,  suh-s.  13,  and  1890  (53  & 
54  Vict.  c.  69),  s.  13,  suh-ss.  2,  4.]— Whether 
proposed  structural  work  is  a  "  rebuilding  "  of 
a  mansion-house  within  sect.  13,  sub-sect.  4,  of 
the  Settled  Land  Act,  1890,  or  merely  an  addition 
to  or  alteration  in  the  house  within  sect.  13, 
sub-sect.  2,  is  a  question  of  fact  in  each  case. 

In  order  to  ascertain  the  "  annual  rental "  of 
the  settled  land  within  the  meaning  of  sect.  13, 
sub-sect.  4 — which  limits  the  sum  to  be  applied 
in  rebuilding  the  mansion-house  to  one-half  of 
the  annual  rental  of  the  settled  land — the  cost  of 
repairs  ought  not  to  be  taken  into  account. 

Capital  moneys  may  be  applied  for  the  purpose 
of  obtaining  a  new  water  supply  to  a  mansion- 
house. 

In  re  Kensington  Settled  Estates,  (1905) 
[21  T.  L.  R.  351— Eady,  J. 

39.  New  Drainat/c  and  Water  Si/sfeins — S'ftled 
Land  Acts,  18S2  (45  i:  46  Vict.  <-."38),.v.v.  21  (iii.), 
25,  and  1890  (53  &  54  VLt.  e.  69),  *.  13  (iv.).]— 
Upon  the  application  of  a  tenant  for  life,  who 
was  willing  to  pay  out  of  his  own  pocket 
£6,000,  the  Court  sanctioned  the  expenditure  of 
£12,500  out  of  capital  moneys  for  rebuilding 
the  mansion-house  (£12,500  being  one-half  the 
annual  rental  of  the  settled  property),  and  also 
£4,500  for  improvements. 

The  improvements  included  new  drainage  and 
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water  sj-stems  for  house  and  stables  ;  rebuilding 
bridge  over  moat  and  a  saw  mill ;  the  erection  of 
a  lodge  and  new  gates. 

The  rebuilding  of  the  house  included  altera- 
tion of  entrances,  rebuilding  of  walls  and  roof, 
raising  of  attic,  new  dining-room  and  servants' 
hall,  reconstruction  of  kitchen,  fixing  of  bells, 
telephone  and  lift ;  and  also  provision  of  stabling 
with  coachmen's  rooms. 

In  ee  Dunham  Massey  Settled  Estates, 
[(I906J  22  T.  L.  R.  595— Kekewieh,  J. 

40.  Expenditure  Allowable  out  of  Capital  — 
Fire  Hose  and  Hydrants — Garden  Walls — Re- 
constructed Walls — Settled  Land  Acts,  1882  (45 
&  46  Vict.  c.  38),  s.  25,  and  1890  (53  &  54  Vict. 
c.  69),  s.  13  (iv.).]— A  laundry  250  yards  from 
a  mansion-house  is  not  part  of  it,  and  cannot 
be  rebuilt  out  of  "  capital  moneys "  under 
sect.  13  (iv.)  of  the  Settled  Land  Act,  1890. 

The  following,  however,  may  be  treated  as 
"  improvements  "  properly  payable  out  of  capital 
moneys  : — (a)  Hydrants  and  fire  hose  for  the  pro- 
tection of  the  mansion-house  under  sect.  25  (xiii.) 
of  the  Act  of  1 882  ;  (b)  garden  walls  enclosing 
additional  ground  under  sect.  25  (vi.) ;  and 
(c)  garden  walls  replacing  old  walls,  as  being  a 
'•reconstruction"  within  sect.  25  (xx.). 
In  re  Earl  of  Dunravkn's  Settled  Estates, 

[1907]    2    Ch.    417;    76  L.    J.    Ch.    591;    97 
L.  T.  336  ;  23  T.  L.  R.  691— Kekewieh,  J. 

(b)  Investment. 

41.  Practice—Settled  Estates  Act,  1877,s.50— 
Settled  Land  Act,  1882,  s.  33—Mo7iey  in  Hands 
of  Trustees— No  Tenant  for  Life — 3Iarried  Woman 
— Dispensing  loith  Exami)tation.] — T.,  by  his 
will,  devised  real  estate  to  trustees  upon  trust 
to  apply  the  whole,  or  such  part  as  they  should 
think  fit,  for  the  benefit  of  his  son  C.  E.  T.  or 
his  wife  or  children  in  the  usual  form  of  a  dis- 
cretionary trust  to  protect  the  son's  interest 
against  bankruptcy,  with  remainders  over.  The 
trustees  had  no  jjower  of  sale.  They  presented 
a  petition  under  the  Settled  Estates  Act,  1877, 
for  approval  of  a  conditional  contract  for  sale, 
and  payment  of  the  purchase-money  to  them, 
with  leave  to  invest  it  as  capital  money  arising 
under  the  Settled  Land  Act.  The  testator's  son 
was  living,  and  consented.  His  wife  was  made 
a  consenting  party  to  the  petition  in  respect  of 
the  interest  which  she  might  have  under  the  dis- 
cretionary trust.  Sect.  50  of  the  Settled  Estates 
Act,  1877,  requires  all  married  women  who 
consent  to  any  application  to  be  separately 
examined. 

Held— that  sect.  33  of  the  Settled  Land  Act 
applied,  and  the  money  might  be  invested  as 
capital  money  under  that  Act,  though  there  was 
no  tenant  for  life  to  exercise  the  option  given 
by  that  section  ;  and  that,  though  the  words  of 
sect.  50  of  the  Settled  Estates  Act  are  impera- 
tive, the  Court  can  dispense  with  the  exaniination 
of  a  married  woman  whose  interest  is  remote  and 
represented  by  trustees. 

Me  Halliday  (12  Eq.  199)  followed. 
In  re  Tessyman's  Trusts,  (1898)  77  L.  T.  484 
r— North,  J. 


42.  Settled  Land  Act,  1882  (45  &  46  Vict. 
c.  38),  s.  33 — Money  Liable  to  be  Laid  Out  in 
the  Purchase  of  Land—  Application  as  Capital 
Money.'] — By  a  marriage  settlement  lands  were 
cortveyed  to  trustees  in  trust  for  sale,  with  a 
power  to  invest  the  proceeds  in  Government  and 
other  personal  securities,  and  it  was  declared 
that  it  should  be  lawful  for  the-  trustees,  with 
the  consent  of  the  husband  and  wife,  who  were 
successively  tenants  for  life  of  the  trust  funds, 
to  call  in  or  sell  any  investments,  and  to  invest 
the  proceeds  in  the  purchase  of  freehold  here- 
ditaments to  be  conveyed  to  them  upon  trust  for 
sale,  and  to  hold  the  proceeds  upon  the  trusts  of 
the  settlement.  The  husband,  who  was  tenant 
for  life,  desired  to  have  some  improvements  made 
upon  the  land  which  remained  unsold,  and  took 
out  this  summons  asking  for  leave  to  submit  a 
scheme  of  improvements  under  sect.  26  of  the 
Settled  Land  Act,  and  for  a  declaration  that  the 
trustees  had  power  under  sect.  33  to  sell  invest- 
ments which  they  held  upon  the  trusts  of  the 
settlement  and  apply  the  proceeds  in  making  the 
improvements. 

Held — that  the  words  "money  which  is  liable 
to  be  laid  out  in  the  purchase  of  land  "  in  sect.  33 
of  the  Act  do  not  mean  which  must  be,  but  which 
may  be,  so  laid  out,  and  that  the  trustees  had 
power  to  raise  money  out  of  the  investments  in 
their  hands  for  the  improvements. 

In  re  Soltau's  Trusts,   [1898]  2  Ch.  629  ;  68 

[L.  J.  Ch.  39  ;  79  L.  T.  335  ;  68  L.  J.  Ch.  39— 

North,  J. 

43.  Employment  of  Broker — Rigltt  of  Choice 
of  Broiler  hy  Trustees  or  Tenant  for  Life — Settled 
Land  Act,  1882  (45  &  46  Vict.  c.  38),  ss.  22, 
sub-s.  2,  31.]^-Ui)0n  an  investment  of  capital 
moneys  arising  under  the  Settled  Land  Acts,  the 
trustees  may  select  their  own  solicitors  and  their 
own  brokers,  and  a  tenant  for  life  is  not  entitled 
to  direct  the  trustees  to  employ  a  particular 
broker  chosen  by  himself. 

In    re    Duke    of    Cleveland's     Settled 

[Estates,   [1902]   2  Ch.  350  ;  71  L.  J.  Ch. 

763  ;  .50  W.  R.  508  ;  86  L.  T.  678  ;  18  T.  L.  R. 

[610— Joyce,  J. 

44.  Direction  of  Tenant  for  Life  to  Trustees- 
Powers  and  Duties  of  Trustees — Title,  Value,  and 
Form  of  Security— Settled  Land  Act,  1882  (45  & 
46  Vict.  c.  38),  s.  21  (1)  ;  s.  22,  sub-s.  2.]— Upon  a 
direction  under  sect.  22,  sub-sect.  2,  of  the  Settled 
Land  Act,  1882,  given  by  the  tenant  for  life 
under  a  settlement  to  the  trustees  of  the  settle- 
ment for  the  purposes  of  the  Settled  Land  Act, 
1882,  to  invest  capital  moneys  in  their  hands  as 
such  trustees  as  aforesaid  upon  the  security  of  a 
mortgage  referred  to  in  such  direction,  the 
tiustees  as  aforesaid  are  not  bound  to  invest  the 
same  accordingly,  though  such  mortgage  purports 
on  the  face  of  it  to  be  such  a  mortgage  as  is  by 
the  settlement  or  by  law  authorised  as  an  invest- 
ment, unless  and  until  they  are  satisfied  that  the 
direction  of  the  tenant  for  life  with  reference  to 
any  particular  investment  or  mortgage  has  been 
given  upon  a  proper  investigation  as  to  title, 
and  a  proper  report  as  to  the  value  of  the  pro- 
posed security,    and  upon    proper   advice  as  to 
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the  form  of  the  mortgage  ;  but  upon  being  so 
satisfied,  the  trustees  are  bound  to  make  such 
investment. 

Order  of  Cozens-Hardy,  J.  ([1901]  2  Ch.  790  ; 
71  L.  J.  Ch.,  68  ;  50  W.  R.  150  ;  85  L.  T.  543) 
varied. 

In  re  Hotham,  Hotham  t.  Doughty,  [1902] 

[2  Ch.  575  ;  71  L.  J.  Ch.  789  ;  50  W.  R.  692  ; 

87L.  T.  112— C.  A. 

45.  Duty  and  Right  of  Trustees  to  Inquire  into 
Title. and  Value— Settled  Land  AH,  1882  (45  & 
46  Vict.  c.  .38),  ss.  42,  53.]— Although  sect.  53 
of  the  Settled  Land  Act,  1882,  indirectly  imposes 
upon  a  tenant  for  life  the  duty  of  inquiring  into 
the  title  and  value  of  investments  proposed  by 
him  for  capital  moneys  arising  under  the  Act, 
and  sect.  42  indemnifies  the  trustees  in  the  case 
of  the  purchase  of  land,  provided  that  they 
satisfy  themselves  that  the  conveyance  is  in 
proper  form,  yet  it  must  not  be  assumed  that 
they  are  not  entitled  (or  even  bound),  in  some 
cases,  to  make  inquiries. 

A  tenant  for  life  proposed  to  invest  capital 
moneys  in  the  purchase  of  freehold  ground-rents, 
and  to  accept  a  twenty-two  j-ears'  title  thereto 
commencing  with  a  mortgage. 

Held — that  it  was  not  unreasonable  of  the 
trustees  to  ask  for  information  as  to  the  value 
of  the  security  or  to  make  certain  requisitions  as 
to  the  title. 

In  re  Theobald,  (1903)  19   T.    L.  R.  536— 
[Kekewich,  J. 

46.  Trustees  liaving  Capital  Moneys  in  Hand — 
Direction  by  Tenant  for  Life  as  to  Investment — 
Investment  within  Terms  of  Power,  but  un- 
desii'able — Jurisdiction  of  Court — Settled  Land 
Act,  1882  (45  &  46  Vict.  c.  38),  ss.  21,  22,  53.]  — 
A  tenant  for  life  requested  the  tri;stees  to  invest 
£2,600  in  purchase  of  eight  leasehold  houses  held 
for  terms  of  over  sixty  years  unexpired  :  he  pro- 
duced a  favourable  report  from  a  surveyor.  The 
trustees'  surveyor  reported  that  the  houses  were 
an  undesirable  investment  at  any  price. 

Farweli,  J.  held — (1)  That  where  trustees 
are  asked  to  make  an  investment  within  the 
terms  of  their  powers,  but  undesirable,  they  are 
justified  in  bringing  the  matter  before  the  Court 
by  summons  ; 

(2)  That  in  such  a  case  the  Court  will  restrain 
a  tenant  for  life  from  making  such  an  undesirable 
(though  authorised)  investment  upon  the  same 
princi]iles  as  it  would  foUow  in  the  case  of  an 
ordinary  trustee  ; 

(3)  That  the  trustees  were  not  bound  to  act 
upon  his  request,  even  though  made  bond  fide; 
and  that  in  the  particular  case  the  Court  was 
satisfied  that  the  request  was  not  made  bonajide. 

In  re  Lord  Coleridge's  Settlement  ([1895]  2 
Ch.  704  ;  44  W,  R.  59  ;  73  L.  T.  206— Chitty,  J.) 
distinguished. 

The  C.  A.  affirmed  his  decision  on  the  facts, 
two  members  of  the  Court  also  expressing  their 
concurrence  in  his  view  of  the  law. 


Decision  of  Farweli,  J.  ([1905]  2  Ch,  418  ;  74 
L.  J.   Ch.  759;  54  W.  R.  119;  93  L.   T.  333) 
affirmed. 
In    re    Hunt,    Bulteel    v.  Lawdeshayne, 

[1906]  2  Ch.  11 ;  75  L.  J.  Ch.  496  ;  94  L.  T. 
747— C.  A. 

III.  COMPOUND  SETTLEMENTS. 

47.  Title— Settled  Land  Acts,  1882  (45  &  46 
Vict.  c.  38),  ss.  2,  20,  38  ;  1890  (53  &  54  Vict. 
c.  69),  s.  4.] — By  will  land  was  devised  in  strict 
settlement  to  A.,  B.,  and  C.  successively,  with 
remainder  to  their  first  and  other  sons  respec- 
tively in  tail  male,  with  remainders  over.  A.  and 
C.  were  dead.  B.  was  still  living.  A.,  B.,  and 
C.  all  executed  jointure  deeds  under  a  power  con- 
ferred by  the  settlement.  That  executed  by  A. 
was  still  in  operation  and  constituted  an  existing 
charge  on  the  property.  The  trustees  had  been 
appointed  trustees  for  the  purposes  of  the  Settled 
Land  Acts. 

On  a  sale  by  B.  under  the  powers  confen^ed  by 
those  Acts,  objection  having  been  taken  by  the 
purcnaser  that  trustees  of  the  compound  settle- 
ment must  be  appointed  : — 

Held — that  the  tenant  for  life  could  give  a 
good  title,  and  the  trustees  for  the  purposes  of 
the  Settled  Land  Acts  a  good  discharge  for  the 
purchase-money,  and  that  accordingly  the 
appointment  of  trustees  of  the  compound  settle- 
ment was  unnecessary. 

He  Tibbits'  Trusts  ([1897]  2  Ch.  149) 
distinguished. 

In  re  Kech  and  Hart's  Contract,  [1898]  1 

[Ch.  617;  67  L  J.  Ch.  331  ;  78  L.  T.  287  ;  46 

W.  R.  389— Stirling,  J. 

48.  Sale  by  Teiiant  for  Life — Series  of  Settle- 
ments the  last  of  which  reserved  to  the  Vendor  the 
jmioers  of  a  former  Deed,  but  operated  by  way  of 
family  arrangement  as  an  A.isignment  of  the  Life 
Estate — Trustees  of  Compound  Settlement — 
Settled  Land  Act,  1884  (45  &  46  Vict.  c.  38), 
.M.  2  (1),  (3),  (5),  (8)  ;  20  (2)  ;  38,  45,  50— Settled 
Land  Act,  1890  (53  &  54  Vict.  c.  69),  s.  4.] — 
Where  there  was  an  original  settlement  and 
several  subsequent  deeds  dealing  with  the 
property,  by  the  last  of  which  (made  in  1887) 
the  powers  conferred  by  a  former  deed  on  the 
tenant  for  life  were  reserved  to  him,  but  the  same 
operated  as  an  assignment  of  the  life  estate  by 
way  of  family  arrangement,  it  was  objected  by 
the  purchaser  on  a  sale  by  the  tenant  for  life, 
that  trustees  of  the  compound  settlement  created 
by  the  original  and  subsequent  settlements  must 
be  appointed. 

Held — that  there  was  nothing  in  the  Act  of 
1882  which  prevented  the  trustees  from  receiving 
the  purchase-money,  simply  because  there  had 
been  subsequent  dealings  with  the  property,  and 
that  therefore  their  powers  were  not  affected  by 
the  deed  of  1887.  That  the  true  construction  to 
be  placed  on  sect.  4  of  the  Act  of  1890  was,  not 
that  such  a  deed  as  that  of  1887  was  to  be 
declared  one  of  the  instruments  creating  the 
settlement  for  all  purposes,  but  that  it  was 
limited  to   [lurposes  excluding  the  operation  of 
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sect.  50  of  the  Act  of  1882,  by  which  the  powers 
of  a  tenant  for  life  were  not  to  prejudice  an 
assignee  for  value  without  his  consent ;  and 
that  accordingly  no  trustees  of  the  compound 
settlement  were  necessary. 

In  re  Du  Cane  and  Nettlefold's  Contract, 

[1898]  2  Ch.  96  ;  67  L.  J.  Ch.  393  ;  78  L.  T. 

458  ;  46  W.  K.  523— Stirling,  J. 

49.  Several  Beeds— Re-settlement  —  Powei-  of 
Tenant  for  Life  to  conrcy  free  from,  Jointure  and 
Portions— Title— Settled  Land  Act,  1882  (45  & 
46  Vict.  c.  38),  ss.  2  (1),  20  (1),  (2),  50,  58.]  — 
By  deed  dated  March  loth,  1861,  the  O.  estate 
was  settled  to  the  use  of  C.  F.  M.  for  life,  with 
remainder  to  the  use  of  his  first  and  other  sons 
successively  in  tail  male.  By  a  settlement  dated 
August  7th,  1865,  in  exercise  of  a  power  reserved 
to  him  by  the  previous  deed,  C.  K.  M.,  on  his 
marriage,  appointed  a  rent-charge  to  his  wife, 
and  portions  to  his  younger  children,  both  secured 
by  terms  of  years.  By  a  disentailing  assurance 
of  January  28th,  1889,  the  0.  estate  was  dis- 
entailed. By  a  settlement  dated  January  30th, 
1889,  C.  F.  M.  and  his  son  appointed  the  0. 
estate  to  the  use  of  C.  F.  M.  for  his  life,  with 
remainders  over.  The  life  estate  was  not 
expressed  to  be  in  restoration  or  continuance  of 
any  estate  in  C.  F.  M. 

Held — that  the  settlement  of  January  30th, 
1889,  was  not  a  settlement  complete  in  itself, 
but,  with  the  deeds  of  1861,  1865,  and  1889, 
formed  a  compound  settlement  within  the  mean- 
ing of  the  Settled  Land  Act,  1882  ;  and  that, 
therefore,  C.  F.  M.  could  sell  the  0.  estate 
freed  from  the  jointure  and  portions  charged 
thereon. 

In  re  Marquis  of  Aileshurij  and  Lord  Iveagh 
([1893]  2  Ch.  345;  62  L.  J.  Ch.  713  ;  41  W.  R. 
644  ;  69  L.  T.  101  ;  3  R.  440— Stirling,  J.) 
approved. 

There  may  be  at  the  same  time  a  more  com- 
prehensive settlement  consisting  of  several  deeds, 
and  a  less  comprehensive  settlement  constituted 
of  one  of  the  deeds  only. 

In  re  Bu  Cane  and  NettlefoW s  Contract  ([1898] 
2  Ch.  96  ;  67  L.  J.  Ch.  393  ;  46  W.  R.  523  ;  78 
L.  T.  458 — Stirling,  J.,  supra)  approved. 

The  effect  of  sect.  50  of  the  Settled  Land  Act, 
1882,  is  that  the  statutory  power  of  sale  is  not  a 
power  annexed  to  the  estate  of  a  tenant  for  life 
in  any  such  sense  as  that  in  which  powers  were 
considered  to  be  annexed  to  an  estate  by  any 
method  of  conveyancing  arising  out  of  the  pri- 
vate deeds  of  the  parties.  It  is  a  power  vested 
by  the  Act  once  for  all  in  a  tenant  for  life,  which 
remains  vested  in  him,  incapable  of  being  assigned 
or  released,  and  continues  exercisable  by  him 
notwithstanding  any  assignment  by  him  of  his 
estate  ;  so  that  the  statutory  power  of  sale 
remained  in  C.  F.  M.  notwithstanding  his  execu- 
tion of  the  deeds. 

In  be  Mundy  and  Roper's  Contract,  [18991 

[1  Ch.  275  ;  68  L,  J,  Ch.  135  ;  47  W.  R.  226  ; 

79  L.  T,  583— C.  A, 


50.  Settlement,  BisentaiUng  Beed  and  Re-settle- 
ment— Trustees  for  Purposes  of  Settled  Land  Acts 
— Mode  of  Appointment — Trustee — Suitability — 
Solicitor  to  Tenant  for  Life — Settled  Land  Act, 
1882  (45  &  46  Vict.  c.  38),  s.  2  (1)  (8)  ;  s.  38.] 
An  ordinary  settlement  of  estates  was  made  in 
1863,  giving  a  life  estate  to  A.,  followed  by  estates 
tail  to  his  sons.  In  1898  his  eldest  son  B.  joined 
with  A.  in  disentailing  the  property,  which  was 
then  re-settled  on  A.  for  life,  with  remainder  to 
B.  for  life,  &c.  The  deed  of  1863  and  the  two 
deeds  of  1898  thus  formed  a  compound  settle- 
ment ;  and,  as  it  was  desired  that  there  should 
be  trustees  of  the  settlement  for  the  purposes  of 
the  Settled  Land  Acts,  a  declaration  was  inserted 
in  the  re-settlement  of  1898  to  the  effect  that  the 
trustees  thereof  should  be  trustees  of  the  com- 
pound settlement  for  the  purposes  of  the  Settled 
Land  Acts.  A.  having  died,  and  B.  being  desirous 
of  selling  some  of  the  property  under  his  statutory 
powers,  it  became  necessary  to  decide  whether 
the  trustees  had  been  appointed  in  such  a  way  as 
would  satisfj^  the  terms  of  sect.  2  (8)  of  the  Act 
oi  1842 — "  the  persons,  if  any,  for  the  time  being, 
who  are  by  the  settlement  declared  to  be  trustees 
thereof  for  the  purposes  of  the  Act.  .  .  ." 

Held — that  the  Court  must  appoint  trustees 
de  novo :  it  does  not  follow  that  in  no  case  can 
trustees  of  a  compound  settlement  be  validly 
appointed  by  one  only  of  the  deeds  composing 
it  ;  but  in  the  present  case  the  appointment 
coirld  not  be  regarded  as  valid,  being  made  by 
the  last  deed  of  three,  and  one  to  which  some  of 
the  beneficiaries  under  the  settlement  were  not 
parties.  The  trustees  of  the  deeds  of  1863  and 
1898  were  the  same,  and  included  B.'s  solicitor. 

Held — that  he  should  not  be  appointed  one 
of  the  trustees  for  the  purposes  of  Settled  Land 
Acts,  there  being  no  good  reason  for  breaking  the 
usual  rule  against  appointing  as  trustee  the 
solicitor  to  the  tenant  for  life. 

In  re  Kemp's  Settled  Estates  ((1883)  24  C.  D. 
485 ;     31  W.    R.    930  ;    49    L.   T.   231— C.  A.) 
followed. 
In  re  Spencer's  Settled  Estates,  [1903]  1 

[Ch.  75  ;  72  L.  J.  Ch.  59  ;  51  W.  R.  262  ;  88 
L.  T.  158— Byrne,  J. 

51.  Will,  BisentaiUng  Beed,  and  Resettlement 
—  Original  Life  Tenancy  Expressly  Restored — 
Under  which  Settlement  Title  caji  he  made — 
Settled  Land  Art,  1882  (45  &  46  Vict.  c.  38), 
s.  2  (1).] — Under  the  will  of  a  Mrs.  W.  estates 
were  devised  to  C.  W.  for  life,  with  remainder 
in  tail  to  his  sous  in  order  of  age.  In  1895  C.  W. 
and  his  eldest  son  executed  a  disentailing  deed 
and  a  re-settlement,  by  the  latter  of  which  C.  W, 
took  a  life  estate  "  in  restoration  and  by  way  of 
continuation  "  of  his  former  life  estate  under  the 
will  of  Mrs.  W.  C.  W.  was  now  intending  to 
sell  some  of  the  settled  property,  and  the  question 
arose  whether  he  could  make  a  good  title  under 
the  deed  of  re-settlement  alone,  or  whether 
trustees  must  be  appointed  of  the  compound 
settlement  for  the  purposes  of  the  Settled  Land 
Acts. 

Held — that  the  compound  settlement  created 
by  the  will,  a  jointure  deed  previously  executed 
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thereunder,   the  disentailing  deed,  and  the   re- 
settlement deed,  was  the  only  settlement  under 
which  C.  W.  could  sell,  inasmuch  as  the  old  life 
estate  was  still  in  existence. 

In  re  Wright  to  Marshall  ((1884)  28  Ch.  D. 
98;  5-t  L.  J.  Ch.  60;  33  W.  R.  80-1;  .->1  L.  T. 
781 — Pearson,  J.)  and  In  re  Mundij  and  Roper  a 
Contract  ([1899]  1  Ch.  275  ;  68  L.  J.  Ch.  135, 
142  ;  47  W.  R.  226  ;  79  L.  T.  583— C.  A.,  No.  49, 
tiupra^  followed. 

In  re  Cornwallis-West  and  Munro's  Con- 

[TRACT,  [1903]  2  Ch.  1.50  ;  72  L.  J.  Ch.  499  ; 

.   51  W.  R.  602  ;  88  L.  T.  351— Farwell,  J. 

52.  Bc-scttlenient —  Original  Settlement  still 
existing — Power  to  Sell — Trustees — Settled  Land 
Acts,  1882  (45  &  46  Vict.  c.  38),  ss.  2,  50, 
and  1890  (53  &  54  Vict.  v.  69),  s.  4.]— A.  was 
tenant  for  life  of  settled  estates  under  a  will. 
Subsequently  the  property  was  disentailed,  re- 
settled and  appointed,  so  as  to  extinguish  A.'s 
life  estate,  but  the  will  still  subsisted  as  a  settle- 
ment in  respect  of  a  jointure  and  portions  charged 
upon  the  property  under  powers  contained  in 
the  will. 

A.  desired  to  sell  the'  property. 

Held — that  he  could  sell  under  the  will  alone, 
without  any  necessity  for  appointing  trustees  of 
the  compound  settlement  consisting  of  the  will 
and  the  later  deeds. 

Inre  Mundy  and  Roper's  Contract  {\_\^^^"[  1 
Ch.  275  ;  68  L.  J.  Ch.  135  ;  47  W.  R.  226  ;  79 
L.  T.  783— C.  A.,  No.  49,  supra)  followed. 

Inre  Cornwallis-West  and  Munro's  Contract 
([1903]  2  Ch.  150  ;  72  L.  J.  Ch.  499  ;  51  W.  R. 
602;  88  L.  T.  351— Farwell,  J.,  No.  51,  supra) 
distinguished. 

In  re  Lord  Wimborne  and  Browne's  Con- 

[TRACT,  [1904]  1   Ch.  537  ;  73  L.  J.  Ch.  270  ; 

52  W.  R.  334  ;  90  L.  T.  540— Eady,  J. 

53.  Tnixfs  to  rail  AntiHitirs—Uriiiaiinlrr  in 
Tri'xt  for  Settlor— Will  of  .^rttlor—( 'onll  niiut  ion 
of  Trit.sts— Residue  in  Trust  for  Site-  Settlement 
of  Proceeds— Settled  Land  Acts,  1882  (45  &  46 
Vict.  c.  38),  ss.  2,  20,  63,  and  1884  (47  &  48  Vict. 
c.  18),  s.  7.] — A  settlor  settled  property  in  trust 
to  pay  certain  annuities  with  remainder  to 
himself. 

By  his  will  he  confirmed  the  trusts  and  left 
all  his  resiiluary  estate  to  other  trustees  upon 
trust  for  sale  and  conversion. 

Held — that  the  deeds  constituting  the  original 
settlement  and  the  will  together  formed  a  com- 
pound  settlement   un.ler   which    a    life   tenant 
could  sell  discharged  from  the  annuities. 
In  re  Phillimore,  Phillimore  r.  Milner, 

[1904]  2  Ch.  460  ;  73  L.  J.  Ch.  671  ;  52  W.  R. 
682  ;  91  L.  T.  25()— Farwell,  .1. 

54.  Land  settled  hy  Will  — Other  Land  .settled 
hy  Deed  to  same  Uses  subject  to  Incuiithrances — 
Pischarge  of  Incumhrances  —  Ap/wintment  of 
Trustees  to  Mortgage — Settled  Land  Act,  1882 
(45   &   46   Vict.  c.  48),  ss.  2,  io— Settled  Land 

B.D.— vol.  III. 


Act,  1890  (.53  &  54  Vict.  c.  90),  ss.  11,  16.]  — 
Estates  were  settled  by  will  in  1870.  In  1904 
the  tenant  for  life  bought  a  smaller  property 
lying  in  the  middle  of  the  settled  estates  for 
.4i7,800.  He  provided  £800  and  borrowed  the 
balance  on  moitgage  of  his  purchase.  The  pur- 
chase was  admittedly  most  beneficial.  He  settled 
this  land  upon  the  same  trusts  as  the  will,  but 
subject  to  the  mortgage  and  to  repayment  to 
himself  of  his  expenses  in  the  matter. 

The  deed  of  1904  gave  power  to  the  trustees 
thereof  to  satisfy  the  incumbi-ances  and  expenses 
above  referred  to  by  sale  or  mortgage  ;  but  it 
was  desired  to  raise  the  amount  by  mortgage  on 
the  entire  estates. 

Held— (1)  that  the  trustees  of  the  deed  having 
only  a  limited  power  exercisable  for  certain 
purposes  and  not  a  general  power,  were  not 
trustees  for  the  purposes  of  the  Settled  Land 
Acts ;  but 

(2)  That  under  the  circumstances  they  ought 
to  be  appointed  trustees  of  the  compound  settle- 
ment for  those  purposes. 

In  re  Lord  Stafford's  Will  ([1904]  2  Ch.  72  ; 
73  L.  J.  Ch.  561  ;  .52  W.  R.  536  ;  91  L.  T.  229  ; 
20  T.  L.  R.  61— Warrington,  J.,  No.  83,  infra) 
followed  ;  and 

(3)  That  the  Court  would  sanction  a  mortgage 
of  the  entire  settled  estates  to  pay  off  the 
incumbrances. 

In  re  Coull's  Settled  Estates,  [1905]  1  Ch. 

[712  ;    74  L.  J.  Ch.  378  ;    53  W.  R.  504  ;  92 

L.  T.  616— Kekewich,  J. 

55.  Appointment  — Settled  Land  Act,  1882 
(45  &  46  Vict.  c.  38),  s.  2,  suh-ss.  1,  8.]— Limited 
owners  with  joint  absolute  dominion  over  the 
estates  comprised  in  a  strict  settlement  (e.g.,  the 
life  tenant  and  tenant  in  tail  male  in  immediate 
remainder  of  estates  unfettered  by  any  charges 
or  'powers  of  charging)  can  resettle  the  estates 
as  they  please  ;  and  if  they  choose  to  keep  the 
original  settlement  alive  by  a  sufficient  partial 
restoration  of  the  subsisting  uses,  trusts  and 
powers,  they  can  appoint  Settled  -  Land  Act 
trustees  of  the  compound  settlement  constituted 
by  the  settlement  and  resettlement. 

In  re  Spencer's  Settled  AV^te?  ([1903]    1  Ch. 
75  ;  72  L.  J.  Ch.  59 ;  51  W.  R.  262  ;  88  L.  T.  158 
— Bryne,  J.,  No.  50,  supra)  distinguished. 
In  re  Spearman's  Settled  Estates,  [1906] 

[2  Ch.  502  ;  75  L.  J.  Ch.  829  ;  95  L.  T.  60.5— 
Eaily,  J. 

56.  Will — Power  to  Jointure  —  Mcercise  of 
Poicer  hy  Deed — Appointment  of  Trustees.'\ — 
Where  lands  have  been  settled  iiy  a  will  with 
power  to  the  tenant  for  life  to  charge  the  lands 
by  way  of  jointure,  and  the  power  is  exercised 
hj  the  tenant  for  life  by  a  den\,  the  will  and 
deed  do  not  together  constitute  a '•  compound" 
settlement.  In  such  a  case  it  is  only  necessary 
to  appo'nt  trustees  (for  tiie  purposes  of  the 
Settled  Land  Act)  of  the  will. 

In  re  Hayes'  Settled  Estates,  [1907]  1  Ir.  R. 
[88— Barton,  J. 
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IV.  CONSTRUCTION   AND   OPERATION. 
(a)  General. 

57.  Kvpiml  Term  of  Years  tu  raise  Portions— 
Intention  to  Charge.]— ^y  a  post-nuptial  settle- 
ment, dated  in  178(3,  executed  in  pursuance  of 
marriage  articles  dated  in  1749,  a  term  of  years 
was  created,  the  trusts  of  which  were  to  raise  a 
sum  as  portions  for  younger  children.  The  term 
expired  in  1892,  at  "^ which  time  one  of  the  por- 
tions had  not  been  raised.  The  judge,  being  of 
opinion  that  there  was  in  the  deeds  no  expressed 
intention  to  charge  tlie  portions  independently 
of  the  term,  nor  any  ambiguous  expression  from 
which  such  intention  could  be  inferred  : — 

Held — that  the  term  having  come  to  an  end, 
the  portion  was  not  now  raisable. 
In  RE  Marshall's  Estate,  [1899]  1  Ir.  R.  9fi— 

[Ross,  J. 

58.  Life'Estate  to  Ilushand  and  Wife— Power 
of  Appointment  — In  Default  of  to  Children 
equally — Shares  to  he  Vested  in  and  Paid  to  them 
on  Attainment  of  Age,  or  Marriagr — Payment 
deferred  till  Death  of  Parents-^  Vnappointed 
Mesidue — Death  of  Son  in  Pareitts'  Lifetime,  of 
Age  and  Intestate — Period  of  Vesting — Ah'iolute 
Interest. 'j'-By  indenture,  dated  April  16th,  184-1, 
certain  trust  funds  were  settled  on  the  husband 
and  wite  for  life,  with  power  of  appointment, 
and  in  default  of  appointment,  in  trust  for  the 
children  equally,  who  being  a  son  should  attain 
twenty-one  or  "^die  under  that  age  leaving  issue, 
or  being  a  daughter  should  attain  that  age  or 
marry  ;  such  shares  to  be  vested  in  and  paid  to 
them  r(?spectively,  at  the  same  age,  day  or  time, 
if  the  same  should  happen  after  the  decease  of 
their  parents  ;  but  if  the  same  should  happen  in 
their  lifetime,  then  immediately  after  the  decease 
of  the  survivor.  The  settlement  contained  the 
usual  hotchpot  clause.  There  were  two  children 
of  the  marriage,  a  son  and  a  daughter.  On  the 
occasion  of  the  daughter's  marriage,  one  moiety 
of  the  trust  funds  was  appointed  to  her  by  her 
parents,  and  was  settled  on  certain  trusts  by 
her  marriage  settlement.  The  parents  likewise 
appointed  a  further  portion  of  the  trust  funds 
in  favour  of  the  son,  which,  however,  did  not 
exhaust  the  whole.  The  son  died  in  the  lifetime 
of  his  parents,  having  attained  age,  unmarried 
and  intestate.  One  of  the  trustees  of  the  settle- 
ment having  taken  out  an  originating  summons 
to  have  the  question  determined,  whether,  on 
the  construction  of  the  settlement,  an  absolute 
Interest  in  the  unappointed  residue  became 
vested  in  the  son  on  his  attaining  age,  or 
whether  the  period  of  vesting  was  contingent 
on  his  surviving  his  parents  : — 

Held — that  the  postponement  of  enjoyment 
was  solely  for  the  convenience  of  the  estate, 
there  being  nothing  to  show  that  the  postpone- 
ment was  intended  to  depend  on  any  event 
personal  to  the  children  themselves ;  that,  con- 
sequently, the  son,  having  attained  age,  had 
acquired  an  absolute  interest  in  the  unappointed 
residue,  and  that  his  personal  representative  was 
entitled  to  receive  it. 

D.\RLEY  r.  Perceval,  [1900]  1  Ir.  R.  129  -V.-C. 


59.  Real  Estate — Conversio7i — Power  or  Irnst 
for  Sale— Ultimate  Limitation  to  Hu.shand  and 
his  Heirs — Declaration  that  Lands  should  he 
considered  Personal  Estate.]— V,y  marriage  settle- 
ment fee-simple  lands  and  certain  securities  were 
vested  in  trustees,  upon  trust,  as  to  the  lands, 
tliat  the  trustees  should,  upon  such  application, 
or  with  such  consent,  or  at  such  -discretion,  as 
thereinafter  mentioned,  sell  the  same,  and  hold 
the  sale  monej'S  and  the  rents  until  sale  upon 
the  trusts  thereinafter  declared  ;  and  it  was 
declared  that  the  trustees  shoidd  stand  seised 
and  possessed  of  lands,  sale  moneys  and  securities, 
upon  trust  to  permit  the  same  to  remain  in  their 
then  state  of  investment,  or  should  on  the 
apiilication,  or  with  the  consent  in  writing  of 
the  husband  and  wife,  or  the  survivor,  and  after 
the  death  of  the  survivor,  at  the  discretion  of 
the  trustees,  call  in  the  securities  and  receive  the 
moneys  to  arise  thereform,  or  arising  from  a  sale  of 
the  lands,  if  sold,  and  invest  the  same  as  therein 
mentioned,  and  pay  the  rents  of  the  lands  sold, 
and  the  interest  of  the  sale  moneys,  and  securities, 
to  the  husband,  etc.,  with  an  ultimate  limitation 
as  to  the  lands,  or  sale  moneys,  and  portion  of 
the  securities,  for  the  husband,  his  heirs,  executors, 
administrators,  and  assigns.  The  settlement 
contained  a  power  to  lay  out  the  trust  funds  in 
the  purchase  of  hereditaments  so  as  to  be  pur- 
chased, and  the  said  lands  should  be  considered 
for  all  the  purposes  of  the  settlement  as  personal 
estate  only.  The  lands  had  been  recently  bought 
by  the  husband  ;  part  of  the  purchase-money 
was  paid  out  of  the  wife's  fortune,  and  the  settle- 
ment contained  })rovisions  for  securing  the  repay- 
ment of  the  same  in  certain  events.  The  lands 
were  not  sold,  and  the  ultimate  limitation  took 
effect. 

Held — that  there  was  no  conversion  of   the 
lands,  and  th^t  they  passed  on  the  death  of  the 
husband,  as  real  estate  to  his  heir-at-law. 
MacGwire  r.  MacGwire.  [1900]  1  Ir.  R.200  — 

[V.-C. 

60.  Jlarriaqe  Settlement  —  Jewish  Marriage 
Contract  or'  "  Ketoobah"  —  Effect  <>/.]— Two 
Moorish  Jews  in  Morocco  signed  a  marriage 
contract,  or  "  ketoobah,"  by  which  the  huslmnd 
took  the  woman  as  his  wife  "according  to  the 
laws  of  Moses  and  Israel  .  .  .  and  in  accordance 
with  the  customs  of  the  Jews  exiled  from 
Castile." 

Held,  upon  the  evidence — that  the  "ketoo- 
bah" was  a  settlement  operating  like  an  English 
settlement,  and  that  under  it  children  of  the 
marriage  gained  a  title  to  a  reversionary  interest 
belonging  to  their  mother  at  the  time  of  her 
marriage. 

Ruling  of  Byrne,  J.  not  disapproved  by  the 
C.   A.  when   reversing   his  decision  on  another 
point. 
Montefiore  r.   Guedalla,   [1903]  2  Ch.  26 ; 

[72  L.  J.  Ch.  442  ;  88  L.  T.  496  ;  19  T.  L.  R. 
390— C.  A. 

61.  Acts  in  pari  materm —E.states  Settled  by 
Prirate  Act— Power  to  Jointure — Later  Enah- 
ling  Act — Whether  Power  to  Jointure  by  Will — 
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Construction  and  Operation — Coidinued. 
27  Hen.  8,  c.  U\.— Bolton  EsMes  Art,  1863 
(26  &  27  Vict.  c.  6.).]— A  private  Act  of  Hen.  8 
prohibited  alienatiou  of  certain  settled  estates 
except  only  "  for  the  jointure  of  wife  or  wives 
for  term  of  life  or  lives  of  any  husband  that  hath 
or  shall  marry  an}'  of  them."  A  private  Act  of 
1863  recited  this  section,  and  went  on  to  provide 
that  the  power  of  jointuring  might  be  exercised 
after  niarria;;e  as  well  as  before.  A  tenant  in 
tail  in  1901  purported  by  will  to  appoint  his 
interest  in  tlie  estates  to  his  wife  for  the  residue 
of  her  life  by  way  of  jointure. 

Held — that  he  had  power  to  do  so  and  that 
neither  fine  nor  recovery,  nor  in  the  present  day 
a  disentailing  deed  was  necessary  for  the  due 
exercise  of  the  power, 

A  power  to  jointure  by  will  could  not,  indeed, 
for  historical  reasons  have  been  contemplated  in 
1535,  but  "an  Act  of  late  time  shall  be  taken 
within  the  equity  of  an  Act  made  long  before  "  ; 
the  principle  laid. down  in  Vermui'ii  Case  ((1572) 
4  Co.  Rep.  1,  4a)  applied  and  followed. " 

Decision  of  Joyce,  J.  (72  L.   J.  Ch.    55)  re- 
versed. 
In  re  Bolton    Estates    Act,    Russell    r. 

[Meyrick,   [1903]   2  Ch.   461  ;  72  L.  J.  Ch. 
605  ;  52  W.  R.  87  ;  88  L.  T.  850— C.  A. 

62.  Gift  to  A.  for  Life  and  at  his  Death  to 
'■'■children  or  child  or  remoter  issue '^ — Sith- 
stitutionarji  gift.']  —A  settlement  gave  property 
to  "all  the  children  or  any  the  child  or  remoter 
issue  "  of  A.  in  equal  shares  upon  the  happening 
of  certain  contingencies. 

Held — a  substitutionary  gift  :  and  that  a 
child  living  upon  the  happening  of  the  con- 
tingencies took  to  the  exclusion  of  his  issue. 

Re  Cl'dand's  Trusts  ((1882)  7  L.  R.  Ir.  74) 
followed. 

Ix  HE  LuxDS    Settlement,    Stanfield   /•. 
[Keexe,  89  L.  T.  606— Far  well,  J. 

63.  "Securities" — Power  to  Itiri/ — Purchase 
(if  Ground  Rents — Power  to  Sell.  ]  —  Trustees 
under  a  settlement  had  power  to  sell  certain 
existing  investments  and  invest  the  proceeds  in 
Qinter  alia)  "  the  purchase  of  freehold  grountl 
rents."  They  had  power  "to  vary  or  transfer 
such  stocks,  funds,  shares  or  securities  into  or  for 
others  of  the  same  or  a  like  nature." 

They  had  purchased  freehold  ground  rents,  and 
the  tenant  for  life  now  agreed  to  sell  the  same. 

Held— that  the  word  "securities"  included 
anything  to  be  purchased  under  the  power,  and 
that  the  power  to  vary  and  transfer  enabled  the 
trustees  to  sell  the  ground  rents,  and  that  they 
were  therefore  trustees  for  the  purpose  of  the 
Settled  Land  Act. 
In  re  Tapp  and  Loxdox  axd  Ixdia  Docks 

[Co.'s  CoXTUACT,   (1905)   74  L.  .J.  Ch.  523; 
92  \j.  T.  829— Kekewich,  J. 

64.  Life  Kstate  and  Remainder  in  Fee  to 
Husband — Gift  over  on  lusolrencij  or  Alienation.] 
— By  a  marriage  settlement  the  husband's  lands 


were  settled  upon  trust  to  pay  to  him  the  rents, 
&;c.,  during  the  term  of  his  natural  life  ■'  except 
in  the  events  hereinafter  stated  "  ;  and  after  his 
death,  subject  to  an  annuity  for  his  wife,  upon 
trust  for  the  husband.  The  wife's  lands  were 
settled  upon  trust  to  pay  the  rents  to  her  for  her 
life,  and  after  her  death,  in  case  her  husband 
should  survive  her  aTid  leave  chiklren  of  the 
marriage  living  (which  event  happened),  upon 
trust  to  pay  the  rents  to  the  husband  during  his 
life  "except  in  the  events  hereinafter  pro- 
vided "  ;  and  after  the  death  of  the  survivor 
upon  trust  for  the  children  of  the  marriage,  as 
the  husband  and  wife  should  jointly  appoint  ; 
and  in  default  thereof,  in  ecjual  shaie.  The 
settlement  contained  a  proviso  that  in  case 
husband  should,  during  the  lifetime  of  his  wife 
or  any  of  the  children,  incumber  the  lands,  or 
become  bankrupt  or  insolvent,  the  lands  should 
remain  vested  in  the  trustees  upon  trust  for  the 
wife  for  life,  and  after  her  death  in  trust  for  the 
children  of  the  marriage  as  was  hereinbefore 
expressed  concerning  the  wife's  lands.  There 
were  several  children  of  the  marriage.  The 
husband  made  an  arrangement  with  his  creditors 

Part  of  the  husband's  property  included  in 
the  settlement  was  the  sub-lessee's  interest  in 
the  lands  of  B.,  held  for  lives  renewable  for  ever, 
and  also  the  lands  of  M.  held  in  fee-simple. 
The  husband  purchased  the  interest  of  the  sub- 
lessor, and  accepted  a  fee-farm  grant  from  the 
head  lessor.  The  husband  mortgaged  to  the 
Hibernian  Bank  his  interest  in  B,  and  M. 

Held — that  in  the  events  which  had  happened 
the  gift  over  took  effect  not  only  as  regarded  the 
life  estate,  but  also  as  regarded  the  estate  in 
remainder. 

Ix  RE  Walsh's  Estate,  [1905]  1  Ir.  R.  261  — 

[Ross.  J. 

65.  E.recuforji  Marriage  Articles — Covenant  to 
conreij  Real  Estate  to  use  of  Children  of  Marriage 
as  Tenants  in  Contmon — Death  of  Son  under  21 
— Stirrirorship.] — W.,  in  consideration  of  his 
intended  marriage  with  B.,  covenanted  to  settle 
and  convey  real  estate  to  the  use  of  himself  for 
life,  with  remainder  to  the  use  that  B.  should 
have  a  jointure,  with  remainder  to  the  use  of 
their  children  in  equal  shares  as  tenants  in 
common  and  their  respective  heirs  and  assigns. 

A  son  died  unmarried  and  under  age  in  W.'s 
lifetime. 

Held — that  the  other  children,  who  had  all 

attained  21.  were  entitled  to  the  whole  estate 

subject  to  the  life  interest  and  jointure. 

Herring-Cooper  r.  Herring-Cooper,  [1905] 

[1  Ir.  R.  465— Barton,  J. 

66.  Coretutnt  to  Settle  After-acquirul  Pro- 
perty— Tenant  for    Life — Irish    Land     Acts — 

Cocenant  for  Settling  After-ac(juired  Pro/>ert;/ — 
Interpretation.] — 'Ihe  bonus  given  to  the  vendor 
of  real  estate  in  Ireland  under  sect.  48  of  the 
Irish  Land  Act.  19i)3  (3  Edw.  7.  c.  37),  is  so  closely 
connected  with  the  land  tliat  it  must  be  regaidcd 
as  an  interest  in  the  land.  A.  was  tenant  for 
life  of  real  estate  under  a  deed  of  settlement  of 
real,  estate,  and  also  tenant  for  life  under  a  deel 
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Construction  and  Of er&tion— Continued. 
of  settlement  of  personalty  containing  a  cove- 
nant to  settle  after-acquired  property,  with 
certain  specified  exceptions,  including  [inter 
alia)  the  real  estates  settled  by  the  realty 
settlement,  or  '-A. 'si  estate  or  interest"  therein. 
Part  of  the  real  estate  was  situate  in  Ireland, 
and  under  the  Irish  Land  Act.,  1903,  was  pur- 
chased bv  the  occupying  tenants  for  a  gross 
sum  of  £340,380,  with  the  result  that  A.  was 
entitled,  as  vendor,  to  a  bonus  of  £40,845  by 
sect.  48  of  the  said  Act. 

Held — that  this  bonus  was  not  subject  to  the 
covenant  to  settle  after-acquired  property  con- 
tained in  the  personalty  settlement,  as  it  was  an 
interest  in  real  estate  specifically  excepted  from 
the  operation  of  the  said  covenant. 

Held,  further,  that,  as  it  was  not  within  the 
covenant,  it  belonged  to  A.  for  her  sole  use 
under  sect.  3  of  the  Land  Purchase  (Ireland) 
Act,  1904. 

In  re   Ehjs  Edates  ([1904]    Ir.  Pv.  6(3)  con- 
sidered. 
In  re  Annaly's  Trusts,  Annaly  t   Bourke, 

[1905]     53    W.    R.    150  ;     92    L.    T.    13— 
Kekewich.  J. 

67.  ^' Surdrors"  read  as  ^^ others" — Stirjnfal 
SurrirorsMj).'\—'Real  estate  was  settled  by  deed 
in  trust  for  seven  brothers  and  sisters  for  their 
respective  lives  as  tenants  in  common,  with 
remainder  to  children  attaining  a  certain  age, 
&ic.,  with  a  provision  for  accruer  to  "  survivors 
and  survivor  "  in  the  event  of  any  one  dying 
without  issue.  There  was  an  ultimate  remainder 
to  the  settlor  in  fee.  Some  of  the  tenants  for 
life  died  childless. 


Held— (1)  that  the  deed  must  be  construed  j 
upon  the  same  principles  as  a  will. 

Cole  V.  Sewell,  ((1848)  2  H.  L.  C.  186)  followed. 

And  (2)  that  the  words  "  survivors  and  sur- 
vivor "  must  be  construed  as  "  others  or  other." 

Watte  Y.  Litilewood  {(1872)  L.  R.  8  Ch.  70; 
42  L.  J.  Ch.  216  ;  21  W.  R.  131 ;  28  L.  T.  123), 
Zucena  v.  Lucena  ((1877)  7  Ch.  D.  255  ;  47  L.J. 
Ch.  203  ;  26  W.  R.  254  ;  37  L.  T.  420— C.  A.) 
audlnre  BWiam  ([1901]  2  Ch.  169;  70  L.  J. 
Ch.  518  ;  49  W.  R.  483  ;  84  L.  T.  499,  see  Wills, 
136. — Joyce,  J.)  discussed. 
In     re     Friend's     Settlement,    Cole    v. 

[Allcott,  [1906]  1  Ch.  47  ;  75  L.  J.  Ch.  14  ; 
54  W.  R.  295  ;  93  L.  T.  739— FarwelL  J. 

(b)  Estate  Clause. 

68.  Recitals — Mortgage  omitted  —  Estoppel — 
Prior ity.l — General  words,  whether  descriptive 
of  paicels  or  in  the  estate  clause,  are  susceptible 
of  being  controlled  or  modified  by  other  parts  of 
the  instrument,  and  by  the  scope  of  the  deed 
read  as  a  whole,  and  for  this  purpose  negative 
words  are  not  requisite. 

By  a  settlement  made  on  the  marriage  of  M.  T. 
it  was  recited  that  certain  lands  were,  subject  to 
two  mortgages  in  fee  to  A.,  limited  to  C.  in  fee, 
subject  to  a  limitation  over  in  favour  of  T.  for 


life,  in  the  event  of  C.  having  no  issue  (which 
happened),  and  C.  and  T.  "  according  to  their 
respective  estates  and  interests"  conveyed  the 
fee  simple  "  and  all  the  estate,  right,  title,  claim, 
and  demand  of  the  said  C,  and  T.  respectively  in 
or  to  arise  out  of  the  same  premises  "  to  trustees 
to  hold  (subject  to  tlie  two  mortgages  to  A.)  to 
the  use  of  C,  T.,  and  M.  T.  for  successive  life 
estates,  with  remainder  to  secure  a  jointure  to 
the  wife  of  M.  T.,  with  remainders  over. 

At  the  date  of  the  settlement  T.  was  absolutely 
entitled  to  a  mortgage  whereby  C.  out  of  the  fee 
created  a  term  of  five  hundred  years  to  secure 
£2,000  and  interest,  but  no  reference  was  made 
to  this  in  the  settlement.  T.  afterwards  volun- 
tarily tiansf erred  this  mortgage  to  M.  T.,  who 
charged  it  in  favour  of  the  plaintiffs,  who  had 
no  notice  of  the  settlement.  C.  and  T.  having 
died,  an  action  was  brought  by  the  plaintiffs  for 
a  declaration  that  the  £2,000  and  interest  was  a 
charge  on  the  land  subject  only  to  the  two 
mortgages  to  A. 

Held — that  on  the  true  construction  of  the 
settlement,  the  mortgage  did  not  pass,  as  the 
estate  clause  was  controlled  by  the  scope  of  the 
instrument ;  and  that  it  had  priority  over  the 
interests  of  all  persons  under  the  settlement. 

Held,  also,  that  no  estoppel  as  to  the  mortgage 
was  created  by  the  settlement  on  account  of  any 
representations  made  by  T,  in  the  recitals,  or  by 
any  standing  by  on  his  part. 

Williams  r.  Pinckney,  (1898)  67  L.  J.  Ch.34  ; 
[77  L.  T.  700— C.  A. 

69.  Conveyance  bij  Husband  and  Wife  of 
Moiety  of  Iter  Land — Husband's  Bent  Charge 
nut  Mentioned — Release  or  Grant — Law  of  Pro- 
perty Amendment  Act,  1859  (22  &  23  Vict,  c.35), 
.V.  10.] — A  husband  was  entitled  to  a  rent  charge 
issuing  out  of  his  wife's  hereditaments.  In  1868 
by  a  voluntary  .settlement  the  husband  and  wife 
and  each  of  them  did  "  grant,  release,  dispose  of 
and  confirm  "  a  moiety  of  the  wife's  heredita- 
ments "  and  all  the  estate,"  etc.,  of  either  of 
them  therein  to  trustees  on  certain  trusts. 

The  settlement  did  not  mention  the  rent 
charge,  and  contained  no  covenants  for  title. 

Held — that  the  settlement  operated  by  way 
of  release  and  not  of  grant  of  the  rent  charge  ; 
and  that,  as  the  husband  and  wife,  the  owners 
of  the  unsettled  moietj',  had  concurred  in  it, 
that  moiety  remained  suliject  to  the  entire 
charge. 

Brew  V.  Earl  of  Xorbury  ((1846)  9  Ir.  Eq. 

Rep.  171  ;  3   J.   &   Lat.   267)   and     Johnson   v. 

Webster  ((1854)  4  D.  M.  &  G.  474)  explained. 

Price  v.  John,  [1905]  1  Ch.  744  ;  74  L.  J.  Ch. 

[469  ;  53  W.  R.  456  :  92  L.  T.  768— Eady,  J. 

(c)  Words  of  Limitation. 

70.  Intention  to  confer  an  equitable  Fee  Simple 
—  Omission  of  word  "  Heirs  '  —  Efect.']  —  The 
limitation  of  a  trust  of  real  estate,  where  the 
intention  to  confer  an  equitable  fee  simple  is 
clearly  apparent,  will  confer  such  an  estate 
though  no  words  of  inheritance  are  used. 
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Construction  and  0^per&tio^n.— Cant i/iitcd. 

Pugh  V.  Drew  ((ISGi))  17  W.  U.  y88-Janics, 
V.-C.)  followed. 

A  settlor  settled  copyholds  iu  trust  for  M.  and 
lier  husbaud  for  life  estates  and  after  the  decease 
of  the  survivor  in  trust  for  all  their  children  as 
tenants  in  common,  and  in  default  of  children  to 
such  uses  as  M.  should  appoint,  with  remainder 
to  M.'s  heirs. 

Held — that  the  intention  to  confer  equitable 
estates  in  fee  simple  on  M.'s  children  was  clear. 

In  re  ^]lusfo7l's  Settlement  ([1894]  1  Ch.  C61  ; 
63  L.  J.  Ch.  273  ;  42  W.  R.  327  ;  70  L.  T.  681  — 
Chitty,  J.)  distinguished. 
In    re    Tkingham's    Trusts,   Tringham   r. 

[Greenhill,    [1904]    2  Ch.   487;    73  L.  J. 

Ch.   693  ;  91    L.  T.  370  ;    20   T.  L.  R.  657— 
Joyce,  J. 

71.  Couvet/ancc  to  Tr u. fires— Xo  Words  of 
Limitation  — Equitahle  Estate  iu  Fee- What 
Interest  passed  to  Triistees.^-'&Y  a  post-nuptial 
settlement  made  in  1884  it  was  recited  that  I. 
was  absolutely  entitled  to  freehold  heretiita- 
nients,  "which  said  freehold  property"  he 
desired  to  settle  on  his  wife  and  children.  He 
accordingly  assigned  "the  said  freehold  heredita- 
ments "  to  the  trustees  ;  there  were  no  words  of 
limitation  ;  but  the  description  of  the  parties  to 
the  settlement  contained  the  words,  "  who  and 
their  executors  and  administrators  are  intended 
to  be  hereinafter  inclutled  in  the  designation  of 
the  said  trustees."  There  was  a  provision  for 
the  appointment  of  new  trustees  in  the  future. 

It  subsequently  proved  that  I.  had  only  an 
equitable  estate  in  some  of  the  freeholds. 

Held — that,  as  the  settlement  contained  no 
words  of  limitation,  the  only  estate  in  such 
equitable  freeholds  passing  to  the  trustees  was 
an  estate  for  the  lives  of  the  original  trustees 
and  the  survivors  of  them. 
In  re  Irwin,  Irwin  r.  Parkes,  [1904]  2  Ch. 

[752  ;    73   L.   J.   Ch.  832  ;    53   W.  R.   200— 
Buckley,  J. 

72.  No  Words  of  Inheritance — Effect — Equit- 
ahle Estate  in  Fee.'] — Prima  facie  a  gift  of  real 
estate  in  trust  for  A.  for  life,  and  then  for  his 
children  without  words  of  inheritance,  will  not 
pass  an  equitable  fee.  But  in  spite  of  the 
absence  of  words  of  inheritance,  a  limitation  in 
a  settlement  of  real  estate  for  a  class  of  children 
may  confer  an  equitable  fee  simple,  if  the 
intention  to  do  so  is  sufficiently  expressed. 

A  settlement  conveyed  real  estate  to  a  trustee 
upon  trust  after  the  deaths  of  husijand  and  wife 
to  convey  and  transfer  the  trust  estate  between 
or  among  their  children  subject  to  the  usual 
power  of  appointment  in  favour  of  one  or  more. 
There  was  a  hotchjiot  clause,  a  power  of  advance- 
ment up  to  one-half  of  the  value  of  each  cliild's 
share,  and  a  gift  over  if  no  child  attaiiu-d  a 
vested  interest. 

Held— that  the  seltlcmtMit  deaily  in(li(\'ited 
an  intention  that  the  children  should  take  equit- 
able estates  in  fee  simple,  ami  Ihatell'ect  must 
be  given  to  such  intention. 


In  re  Trinqham  ([1904]    2   Ch.  487  ;  73    L.  J- 

Ch.   693;    9i    L.    T.    370;    20   T.    L.   R.    6.-)7— 

Joyce,  J.,  No.  70,  supra)  followed. 

In  re    Oliver's    Settlement,    Evered    r. 

[Leigh,  [190.j]  1  Ch.  191  ;  74  L.  J.  Ch.  62— 

^  Farwell,J. 

73.  Xo  Words  of  Inheritance— Efect— Power 
to  appoint  Inj  Will—Kreriifio/i  of  Deed  incon- 
sistent with  'Power— Whether  a  Uelcast—Lost 
Deed — Evidence  of  Contents— Memorial.]— V,j  a 
marriage  settlement  in  1806  lands  were  conveyed 
by  J.  L.,  the  father  of  the  hu-band  T.  L.,  to 
trustees  and  their  heirs  on  trust  to  permit  T.  L., 
his  heirs  and  assign-^,  to  occupy  them  during  his 
life,  and  after  his  death  to  the  use  of  his  first, 
second,  and  every  other  son,  and,  in  default,  to 
female  issue. 

The  settlement  itself  was  lost,  and  the  only 
evidence  of  its  contents  was  a  memorial  from 
the  Registry  of  Deeds. 

By  his  will,  dated  1858,  T.  L.  devised  part  of 
the  lands  to  his  son,  W.  L.,  in  tail,  and  part  to 
him  for  life,  with  remainders  in  either  case  as  he 
should  appoint. 

W.  L.  died  unmarried  in  1902.  By  his  will, 
dated  1883,  he  had  appointed  all  the  lands  to 
the  defendants,  but  in  1884  he  granted  the  same 
lands  by  deed  to  trustees  in  trust  (as  events 
happened)  for  A.  absolutely. 

Held— (1)  that  the  document  of  1806  must 
be  construed  strictly  as  a  deed— not  as  a  will  or 
marriage  articles  ;  (2)  that  the  children  of  T.  L. 
took  only  life  estates,  and  that  either  there  was 
a  resulting  trust  in  favour  of  J.  L.,  who  died 
intestate,  leaving  T.  L.  his  heir  at  law,  or  there 
was  a  reversion  in  fee  direct  to  T.  L.,  who, 
therefore,  in  either  event  became  entitled  ;  and 
(3)  that  the  deed  of  1884  operated  as  a  release 
of  the  power  vested  in  W.  L.,  as  it  \™s  inconsistent 
with  any  exercise  of  the  power. 
Chism  r.  LiPSETT,  [1905]  1  Ir.  R.  60— C.  A. 

V.  FORFEITURE. 

And  see  BANKRUPTCY,  214. 

74.  Intention— Words  of  Futurity— Trusts— 
Covenant— Metro.y)ecti re  Operation.]— A  settle- 
ment, after  a  recital  that  W.  VV.  was  entitled  for 
his  life  to  the  income  of  his  father's  trust  estate, 
and  that  W.  W.  being  pressed  for  money  where- 
with to  discharge  certain  debts  which  he  had 
contracted,  andcertain  charges  which  he  had 
created  on  his  interest  under  the  will,  witnessed 
that  VV.  W.  assignetl  his  life  interest  to  trustees 
in  trust  for  himself  during  his  life,  or  until  he 
should  assign,  charge  or  incunibor  the  same,  &c., 
and  contained  a  covenant  by  W.  W.  that  he 
would  not  assign,  charge,  i^c.  his  interest  under 
his  father's  witl. 

Het,d— that  in  the  face  oC  the  r.cilal  it  coidd 
not  be  held  that  there  was  an  intention  to  make 
past  charges  a  ground  of  forfeiture. 

Decision   of    Kek.'wich.  J.  ([1898]    1   Ch.  48S  ; 
67  L.  J.  Ch.  213;    16   W.  K.  362  :  7S    L.  T.    147) 
reversed. 
West  r.  Wii.mams,  |  I8'.t'.i]  1  ch.  132  :  (;><  L.  J. 

[Ch.  11'7  ;    17  W.  i;.  30S  :   :;•  !>.  T.  575— C.  A. 
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Forfeiture —  Ccnitimied. 

75.  SettJor\i  Life  Liteved— Separation  Deed 
—  EquitahJe  Assignment.']  —  By  a  settlement 
property  vested  in  trustees  was  limited  to  the 
settlor  •'  until  he  .  .  .  shall  do  or  commit  any 
other  act,  or  any  other  event  shall  occur  whereby 
the  said  income  or  any  part  thereof  would  or 
might  if  hereby  absolutely  settled  upon  or  in 
trust  for  him  become  alienated  by  law  or  vested 
in  any  other  person  or  persons."  By  a  separa- 
tion deed  the  settlor's  wife  was  to  receive  for 
her  own  benefit  the  income  of  the  settled 
property. 

Held  (dissentiente  Vaughan  Williams,  L.J.) 
—that  it  could  not  be  said  that  the  husband 
and  wife  were  one  person  ;  that  the  wife's  right 
to  receive  the  income  was  just  as  if  the  husband 
had  assigned  it  to  her  ;  that  the  covenant  in  the 
separation  deed  was  a  valid  equitable  assignment, 
and  therefore  a  forfeiture  had  occurred. 
In  re  Spearman,  Spearman  *-.  Lowndes, 
[(11)00)  82  L.  T.  302— (J.  A. 

76.  Xon-Rpsidence— Settled  Land  Act,  1882 
(45  &  46  Vict.  c.  38),  -«.  5L]— A  testatrix  gave 
to  A.  B.  the  use  of  her  house  in  Dublin  during 
her  life  as  a  residence,  with  a  proviso  that  in  the 
event  of  A.  B.  ceasing  to  reside  in  it,  it  should 
form  part  of  her  residuary  estate.  She  also  gave 
1o  A,  B.  the  income  of  a  sum  of  £10,000  for  life, 
or  so  long  as  she  made  the  house  her  principal 
residence,  with  a  like  gift  over  in  the  event  of 
her  ceasing  to  make  the  house  her  principal 
residence. 

Held — thnt  in  the  event  of  a  sale  of  the  house 
by  A.  B.  under  the  Settled  Land  Acts,  the  gift 
over  of  the  £10,000  was  void  under  the  Settled 
Land  Act,  1882,  sect.  51. 

In  re  Fitzgerald,  Brereton  r.  Day,  [1902] 
[1  Ir.  R.  162— M.  R. 

77.  Person  having  the  powers  of  Tenant  for 
Life — Condition  requiring  R/'Sidence — Fair  Com- 
promise^ Sale  if  Tenant  for  Life's  Beiiefieial 
J,ifrresf—Xn//-freriifi(U/  of  J'li/rer  if  Sale—J/i- 
rcsfiiie/if—Siiicfniu  of  (  •n'lirt— Settled  Land  Aet, 
1882  (45  &  46  Vict.  e.  38),  s.  5U,  snb-s.  1  ;  s.  51, 
suJj-s.  1.] — The  testator  gave  to  his  wife  "the 
use  of  my  residence  Woodville  aforesaid  so  long 
as  she  shall  desire  to  make  it  her  permanent 
place  of  residence  and  shall  remain  my  widow, 
my  estate  to  pay  all  I'ates,  taxes,  and  outgoings 
in  respect  thereof,  and  to  keep  the  house  and 
grounds  in  tenantable  repair."  He  left  his 
residuary  real  and  personal  estate  to  his  trustees 
upon  trust  for  conversion  and  then  upon  trust 
for  his  children  living  at  his  death.  He  also 
directed  his  trustees  to  postpone  the  sale  of  his 
Honor  Oak  estate  (which  included  Woodville) 
until  after  the  death  or  marriage  again  of  his 
wife  and  empowered  them  from  time  to  time  as 
they  should  think  fit  to  develop  the  same  estate. 

Byrne,  J.  (In  re  Trenchard  (1900)  16  T.  L.  R. 
525)  declared  that  the  widow  had  the  power  of  a 
tenant  for  life  under  the  Settled  Land  Act,  1882, 
and  that  she  would  not  forfeit  the  benefits  given 
her  by  the  will  by  selling  under  such  power. 
A  compromise  was  proposed  the  nature  of  which 


was  this  :  The  pecuniary  benefit  given  to  the 
widow  by  the  will  was  £350  a  year,  and  for  £275 
a  year  she  was  willing  to  give  up  her  right  to 
reside  in  the  house  Woodville.  The  testator  left 
three  sons  and  two  daughters.  The  daughters 
were  married  and  had  infant  children. 

Held — that  sect.  51  of  the  Settled  Land  Act, 
1882,  did  not  enact  that  the  provisioii  as  to  resi- 
dence contained  in  the  gift  should  be  void,  but 
that  •'  as  far  as"  it  tended  to  induce  the  tenant 
for  life  not  to  exercise  the  power  under  the  Act 
it  should  be  void  ;  that  under  sect.  50  the  widow 
could  not  release  or  assign  her  powers  of  sale, 
but  there  was  nothing  in  the  Act  to  prevent  her 
from  making  any  arrangement  she  pleased  for 
disposing  of  her  beneficial  interest  in  Woodville  ; 
that  the  arrangement  was  not  an  investment  of 
money  belonging  to  the  testator's  daughters  and 
their  infant  children,  nor  was  it  a  misapplication 
of  their  funds,  as  in  fact,  the  beneficiaries  were 
receiving  something  and  were  not  paying  any- 
thing, and  the  widow  obtained  the  benefit  of  no 
longer  being  obliged  to  reside  in  a  certain  house  ; 
and  that  it  was  a  fair  compromise  for  all  parties, 
and  it  was  within  the  power  of  the  trustees  to 
enter  into  it,  and  it  should  be  sanctioned. 

In  re  Ilaynes  ((1887)  37  Ch.  D.  306  ;  57  L.  J. 
Ch.  519  ;  36  W.  R.  321  ;  58  L.  T.  14— North,  J.) 
followed. 
In  re  Trenchard,  Trenchard  r.  Trenchard, 

[1902]  1  Ch.  378  ;  71  L.  J.  Ch.  178  ;  50  W.  R 
266  ;  86  L.  T.  196— Buckley,  J. 

78.  Limited  Interest — Assignment  of  Interest 
to  Trustees  of  a  Marriage  Settlement — Mliether  a 
Disposition  enf ailing  Forfeiture.'] — A.,  who  under 
an  appointment  took  an  interest  in  the  income 
of  certain  property  until  he  should  "  assign, 
charge,  or  otherwise  dispose,  or  attempt  to  dis- 
pose of  the  said  share  of  income,  or  do  or  suffer 
something  whereby  the  said  income  would 
become  payable  to  or  vested  in  some  other 
person,"  transferred  such  interest  to  the  trustees 
of  his  marriage  settlement,  who  were  empowered 
to  pay  their  expenses  out  of  the  income. 

Held — that  the  transfer  to  the  trustees  did 
not  come  within  the  forfeiture  clause  ;  A.  was 
still  the  only  person  entitled  to  the  income,  and 
the  real  object  of  the  clmsc  was  to  prevent  such 
a  disposition  as  would  deprive  him  of  the  enjoy- 
ment thereof. 
In  re  Selby,  Church  v.  Tancred,  [1903]  1  Ch. 

[715  ;  72  L.  J.  Ch.  324  ;  51  W.    R.   510  ;  88 
L.  T.  164— Birckley,  J. 

79.  Validitg  of  condition  in  partial  Restraint 
of  'Marriage — Forfeiture  on  Marriage  rcitlnmt 
Consent  of  named  Person — Gift  orer.]—A  condi- 
tion subsequent  in  a  will  or  settlement  in  partial 
restraint  of  marriage,  e.g.,  providing  for  the  for- 
feiture of  interests  given  to  a  daughter  (and  her 
children)  in  case  she  marries  without  the  consent 
of  a  named  person,  is  valid  if  followed  by  a  gift 
over  to  take  effect  in  the  event  of  such  for- 
feiture. 

Dashirood  v.  Lord  Bullielcy  ((1804)  10  Ves. 
230)  and  Llogd  v.  liranton  ((1817)  3  Mer.  108) 
followed. 
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Forfeiture —  ( 'onf'mufil. 

Decision  of  Warrington,  J.  ([IDOo]  1  Ch.  96  ; 
52  W.  R.  653  ;  20  T.  L.  11.  538)  affirmed. 
In   ee  Whiting,  AVhiting  c.    De   Hutzen, 
[1905]  1  Ch.  96  ;  21  T.  L.  R.  83— C.  A. 

VI.  HEIRLOOMS. 

80.  AppJlcafioii  hij  Tenant  for  Life  hi  Sell— 
Aj)j>lication  refused.'] — Although  there  may  be 
no  imputation  on  the  applicant  that  he  is  acting 
capriciously,  dishonestly,  or  selfishly,  in  the 
sense  that  the  application  is  not  made  under  a 
bona  fide  belief  that  it  would  be  for  the  benefit 
of  all  parties  interested  that  the  heirlooms  should 
be  sold,  the  Court  will  not  order  a  sale  of  them, 
if  looking  at  the  interest  of  all  those  to  come 
after  as  well  as  that  of  the  applicant,  it  is  not 
expedient  to  do  so. 

In  re  Fetherstonhaugh's  Estate,  (1898)  14 
[T.  L.  R.  167— North,  J. 

81.  Sale  of — Tennnt  for  Lfe  in  pceun'iarij  d'tfti- 
culfies  caused  bi/  Mrfrann/ani-e — TI'/'aA^.v  of  Me- 
maindernien  and  Famili/ — Celebrated  Jewel — 
Intention  of  Settlor— L'ene fit  of  Estate— Settled 
Land  Act,  1882  (45  &  46  Vict.  'c.  38),  .y.v.  37,  53.] 
— The  fact  that  a  tenant  for  life  has,  by  his  own 
extravagance,  brought  himself  into  pecuniary 
difficulties,  will  not  induce  the  Court  to  relieve 
him  by  ordering  a  sale  of  heirlooms  under  the 
discretionary  power  conferred  by  sect.  37  of  the 
Settled  Land  Act,  1882. 

An  application  by  the  tenant  for  life  for  the 
sanction  of  the  Court  to  a  contract  by  him  for 
the  sale  of  the  'J'avernier  Blue  (or  Hope)  Diamond 
refused. 

The  Court  ought,  on  such  an  application,  to 
have  regard  to  the  wishes  of  persons  entitled  in 
remainder,  and  even  to  their  sentimental  prefer- 
ences as,  e.(i.,  the  wish  to  preserve  in  the  family 
a  celebrated  jewel  of  a  unique  kind.  It  ought 
to  consider  what  was  the  intention  of  the  settlor, 
what  are  the  wishes  of  the  family  generally,  and 
what  would  be  for  the  benefit  of  the  estate  as 
a  whole. 

Decision  of  Byrne,  J.,  affirmed. 
In  ee  Hope,  De  Cetto  r.  Hope,  [1899]  2  Ch. 

[679  ;  68  L.   J.   Ch.  625  :  47  W.  R.   641  ;  81 
L.  T.  141— C.  A. 

82.  Sale  of—Iiepair.s  of— Settled  Land  Act, 
1882  (45  &  46  Vict.  e.  .38),  x.  37,  >i>ih->:.  2.]— 
V^arious  estates  were  settled  by  will  upon  F.  for 
life  without  impeachment  of  waste,  and  after  his 
deccMse  in  tail  male  with  divers  remainders  over, 
and  heirlooms  were  settled  by  the  same  will  to 
go  and  be  held  and  enjoyed  as  such  by  the  several 
persons  entitled,  and  by  the  will  the  trustees  had 
a  power  of  sale  over  the  hereditaments  thereby 
devised.  Some  of  the  heirlooms  settled  were  sold 
pursuaTit  to  orders  of  the  Court  under  the  pro- 
visions of  the  Settled  Land  Acts,  1882  to  1890. 
Some  of  the  unsold  heirlooms  were  warehoused 
and  some  wanted  repairing. 

Held — that  an  order  might  be  made  authoris- 
ing the  tenant  for  life  to  sell  the  warehoused 


heirlooms,  and  authorising  the  trustees  t)  apply 
out  of  the  proceeds  of  sale  such  a  sum  as  might 
be  necessary  to  put  the  remaining  pictures, 
heirlooms,  into  a  proper  state  of  repair. 
In  re  Waldegrave  (Countess),  Earl 
[Waldegrave  r.  Earl  op  Selborne,  (1900) 
81  L.  T.  632— North,  J. 

83.  Compound  Settlement— Settlement  of  Land 
— Suhxequent  Will  settling  Heirlooms  to  go  with 
Land-  -Order  of  Court  xanrtioning  Sale  of  Heir- 
looms— Trustees  of  Will  to  receire  Purchase 
Moneti — Application  of  Moneij  —  Settled  Land 
Act,  1882  (45  &  46  Vict.  c.  38),'  ss.  2,  21,  22  (1), 
37,  45.]— Certain  family  estates  were  settled  in 
1874  by  deed,  and  in  1902  certain  heirlooms  were 
settled  by  will  to  go,  as  far  as  possible,  with  the 
settled  mansion  house.  An  order  of  the  Court 
sanctioned  the  sale  of  an  heirloom,  and  directed 
the  price  to  be  paid  to  the  trustees  of  the  will. 
Upon  a  subsequent  summons  : — 

Held — that  the  deed  and  will  formed  a  com- 
pound settlement  for  which  special  trustees  must 
be  appointed. 

Accordingly,  the  trustees  were  by  consent 
appointed  trustees  of  the  compound  settlement ; 
and  the  Court  reserved  for  future  argument  the 
question  whether  the  two  settlements  were  so 
interwoven  that  money  realised  by  the  sale  of 
heirlooms  could  be  applied  in  discharging  incum- 
brances on  the  settled  land. 
In  re  Lord  Stafford's  Settled  Estates ; 

[Gerard  v.  Stafford.  (1904)  91  L.  T.  229  ; 
20  T.  L.  R.  61— Byrne,  J. 

Upon  a  further  summons,  held — that  the  land 
and  heirlooms  must  be  treated  as  if  both  settled 
by  the  deed  of  1874  ;  and  that,  though  the  heir- 
looms were  now  vested  in  an  infant  tenant  in 
tail,  the  tenant  for  life  might  have  the  money 
applied  in  discharging  the  incumbrances. 
[1904]  2  Ch.  72  ;  73  L.  J.  Ch.  561  ;  52  W.  R. 
[536 — Warrington,  J. 

84.  Life  Tenant  Impecunious  through  no  Fault 
of  /lis  Own,  and  desirous  of  Selling — Opposition 
bi/  Eemainderman — Discretion  of  Court — Settled 
Land  Act,  1882  (45  &  46  Vict.  /•.  38),  ss.  37,  53.] 
— A  nobleman,  tenant  for  life  of  settled  estates, 
but  impecunious  through  no  fault  of  his  own, 
was  desirous  of  selling  certain  heirlooms  and 
family  portraits.  He  had  no  issue,  and  would 
have  been  tenant  in  tail  but  for  a  deed  of 
resettlement  to  which  he  was  a  party,  and  which 
gave  a  succeeding  life  estate  to  his  cousin,  an 
older  man.     This  cousin  objected  to  the  sale. 

Held— that  the  Court  ought  to  allow  the  sale. 

In  RIO  Towxshkxd's  Settlement.  (1904)   89 

[L.  T.  691— Farwell,  J. 

VII.  MARRIAGE  SETTLEMENTS. 

And  sre   i'.ANKitri-rcv,    No.    197;   Con- 
flict OF  Laws. 

(a)  General. 

85.  Joint  Coreuant  bg  Father  and  Sou  to  pay 
Money  on   the   Former's  Death— Contribution — 
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Marriage  SettlementB— Continued. 

Inference  from  Circiaiidance.] — With  respect  to 
a  contract  of  suretyship,  evidence  may  be  given 
for  the  purpose  of  showing  that  the  equity  of 
contribution  ought  not  to  be  applied,  or  that  the 
intention  ought  not  to  be  inferred. 

W.  G.  F.  C.  B.  was  about  to  contract  a  marriage 
which,  from  a  social  and  pecuniary  point  of  view, 
was  a  very  advantageous  one.  The  lady's  fortune 
was  large  ;  her  advisers  insisted  that  the  intended 
husband  should  bring  into  settlement  an  ade- 
quate amount.  A  joint  and  several  covenant 
was  taken  from  the  intended  husband  and  his 
father  to  pay  a  sum  of  £10,000  six  months  after 
his  death,  as  the  son  had  no  actual  property 
beyond  a  reversionary  interest,  which  was 
brought  into  settlement.  He  merely  had  ex- 
pectations from  his  father.  The  father  died 
insolvent. 

Held — that  it  ought  not  to  be  inferred,  under 
the  circumstances,  that  the  father  intended  to 
reserve  to  his  legal  representatives  a  right  to  sue 
his  son  for  the  payment  of  a  large  sum  which 
might,  in  the  event  of  his  son's  expectations  not 
being  realised,  absorb  his  income  for  several 
years,  and  so  defeat  one  of  the  objects  of  the 
settlement. 

In    re    Bentinck,    Bentinck    r.  Bentinck, 
[(1899)  80  L.  T.  71— Stirling,  J. 

86.  Informal  Contract  —  Interest  whether 
Ahsolutc  or  for  Life  only.] — By  an  inartificially 
drawn  agreement  not  under  seal,  and  described 
as  "  marriage  articles,"  made  between  A.  and  B. 
(his  son),  both  marksmen,  and  C.  and  D.  (C.'s 
daughter),  reciting  an  intended  marriage,  after- 
wards dulj'  solemnised  between  D.  and  B.  as 
D's  marriage  portion,  A.  assigned  all  his  interest 
in  a  farm  of  land  (treated  during  the  argument 
as  a  chattel  real),  the  property  of  A.,  to  B.  and 
D.,  their  heirs  and  assigns,  after  the  death  of  A. 
with  remainder  to  the  children  of  the  intended 
marriage,  after  the  death  of  B.  and  D.,  and  in 
case  D.  should  survive  B.,  A.  and  B.  transferred 
and  made  over  the  farm  to  D.  "  during  the  term 
of  the  natural  life  of  the  said  D."  There  were 
no  children  of  the  marriage.  D.  survived  A. 
and  B. 

After  the  death  of  A.,  B.  and  D.,  the  plaintiff 
in  the  jiresent  action,  who  was  personal  repre- 
sentative of  A.  and  B.,  brought  this  action  to 
recover  possession  from  the  legatee  of  D. 

Held — that  D.  was  entitled  to  a  life  interest 
only,  and  that  the  verdict  which  had  been 
directed  for  the  plaintiff  at  the  trial  should 
stand. 

Fegan   v.   Meagan,    [1900]    2    Ir.    R.    441— 
[Q.  B.  D. 

87.  Infant — Change  of  Domicile — Husband,  a 
domiciled  Austrian — Ratification  —  Repudiation 
—  Ileasonahle  Time.'] — In  1864  an  Irish  lady,  an 
infant,  married  an  Austrian  at  Berne.  Pre- 
viously to  her  marriage  she  executed  a  settle- 
ment. According  to  the  law  of  her  domicile 
after  marriage,  which  was  Austrian,  she  was 
unable  to  ratify  the  contract,  or  to  place  it  out 
of  her  power  to  revoke  it. 


In  1893  the  husband  and  wife  executed  a 
document  in  Austria  to  annul  the  settlement. 

Held — that  the  wife  never  had,  either  before 
marriage  or  after,  power  to  make  an  irrevocable 
settlement. 

The  effect  of  the  change  of  the  domicile  was 
that  the  English  doctrine  as  to  the  repudiation 
of  a  contract  by  an  infant  within  a  reasonable 
time,  became  inapplicable  by  reason  of  the 
impossibility  of  effectually  ratifying  it. 

Decision  of  Cozens-Hardy,  J.  ([1899]  2  Ch. 
569  ;  68  L.  J.  Ch.  553  ;  47  W.  R.  571  ;  80  L.  T. 
794  ;  15  T.  L.  R.  416)  reversed. 

Viditz    r.    O'Hagan,     [1900]    2    Ch.    87  ;    69 

[L.  J.  Ch.  507  ;  48  W.  R.  516  ;  82  L.  T.  480  ; 

16  T.  L.  R.  357— C.  A. 

88.  Ante-nuptial  Settlement  hy  Infant — Snh- 
sequent  Rej)vdiatio7i  —  Implied  Covenant  hii 
Hushand  —  Married  Women's  Properttj  Act, 
1882  (45  &  46  Vict.  c.  75),  ss.  2,  19.]— An  ante- 
nuptial settlement  entered  into  in  1891  by  the 
intending  wife  (an  infant),  the  intending 
husband,  and  trustees,  recited  that  it  was  agreed 
that  a  kgacy  to  which  the  lady  was  entitled, 
but  not  given  for  her  separate  use,  should  be 
settled  upon  the  trusts  thereinafter  declared. 
The  testatum  was  that,  in  pursuance  of  the 
agreement,  the  lady,  with  the  privity  and  appro- 
bation of  the  intending  husband,  declared  that 
the  legacy  should  be  held  upon  certain  trusts. 
There  was  not  any  express  agreement  by  the 
husband.  The  lady  repudiated  the  settlement 
when  of  age. 

Held  —that  a  covenant  would  be  implied  on 
the  part  of  the  husband  to  do  what  was  neces- 
sary to  give  effect  to  the  settlement,  and  that 
therefore  the  instrument  would  have  barred  the 
marital  right  of  the  husband  if  the  Married 
Women's  Property  Act,  1882,  had  not  been 
passed,  and  was  a  settlement  under  sect.  19 
of  that  Act,  and  consequently  remained 
unaffected. 

The  principle  of  the  decision  of  C.  A.  in 
Hancock  y.  Hancock  (1888),  31  Ch.  D.  78  ;  57 
L.  J.  Ch.  396  ;  36  W.  R.  417  ;  58  L.  |T.  90()) 
applied;  Stevens  v.  Trevor- Garrick  ([1893] 
2  Ch.  307  ;  62  L.  J.  Ch.  660  ;  41  W.  R.  412  ;  69 
L.  T.  11— Chitty,  J.)  followed. 

Buckland  v.  Buckland,  [1900]  2  Ch.  534  ;  69 

[L.  J.  Ch.  648  ;    48  W.  R.  637  ;    82  L.  T.  759  ; 

16  T.  L.  R.  487— Buckley,  J. 

89.  Perpetuity — Remoteness  —  "  Possihiliti/  on 
a  Possihility  "  —  Gift  of  Personal  U.stafe  to 
Unknown  Person  for  Life,  Remainder  to  his 
Children — Rule  Jnaj)jilinthh-  to  Personal  Mstatc] 
— The  old  rule  against  "  a  possibility  on  a  possi- 
bility" applical)le  to  legal  limitations  of  real 
estate,  namely,  that  although  an  estate  may  be 
limited  to  an  unborn  person  for  his  life,  yet  a 
remainder  cannot  be  limited  to  the  children  of 
that  unborn  person,  as  purchasers,  is  still  exist- 
ing, and  has  not  been  abrogated  by  the  more 
modern  rule  against  perpetuities  ;  but  the  rule 
cannot  ap()ly  to  personal  estate,  because  there  is 
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no  such  tliinjj  as  a  legal  re;iiaindcr  in  personal 
estate :  nor  should  it  be  applied  to  personal 
estate  when  it  is  jjrotectcd  from  any  limitations 
unduly  restricting  alienations  by  the  ordinary 
rule  against  perpetuities. 

By  a  marriage  settlement  funds  were  settled  in 
trust  after  the  death  of  the  survivor  of  the  hus- 
band and  wife  for  the  children  of  the  marriage 
or  any  issue  born  in  the  lifetime  of  the  husband 
and  wife  or  the  survivor  of  them  in  such  shares 
and  proportions  and  with  such  limitations  over 
for  the  benefit  of  the  chihiren  or  issue  as  to  part 
of  the  funds  as  the  wife  alone  during  her  life, 
and  us  to  the  other  part  of  the  funds,  as  the 
husband  and  wife  jointly  during  their  joint  lives 
should  by  deed  appoint.  The  husband  and  wife 
appointed  the  funds  in  equal  third  shares  in  trust 
for  each  of  the  three  children  of  the  marriage 
for  their  respective  lives,  and  after  the  death  of 
each  of  theui  in  trust  for  his  or  her  children  born 
in  the  lifetime  of  husband  and  wife  who  should 
live  to  attain  the  age  of  twenty-one. 

Held— that  the  trusts  were  not  void  for 
remoteness. 

In  re  Bowles.  Amedroy  r.  Bowles.   [1902] 

[2  Ch.  050  ;    71  L.  J.  Ch.  822 ;  51  W.  R.  12i— 

Farwell,  J. 


90.  Covenant  to  Pay  £2,000  to  Trustees— 
Effecting  Life  Policies  for  that  Amount — 
Whether  a  Satisfaction.'] — A.  covenanted  on  his 
second  marriage  to  pay  £2,000  to  trustees  upon 
trust  for  his  second  wife  (if  she  survived  him) 
and  his  children  by  his  first  or  second  wives. 
He  never  paid  the  £2,000  ;  but  he  insured  his 
life  under  sect.  10  of  the  Married  Women's 
Property  Act,  1870,  for  the  same  amount.  By 
his  will  he  left  his  personal  estate  in  trust  for  his 
third  "  wife  and  some  of  his  children." 

Held — that  under  the  circumstances  he  had 
not  fulfilled  the  covenant  in  the  settlement  by 
effecting  the  policies. 

In  re  Cartwright,  Cartwright   r.   Cart- 

[WRIGHT,   [1903]    2  Ch.   306:    72  L.  J.   Ch. 

622;      51     W.    R.    666;      88    L.    T.    8.5.5— 

Kekewich,  J. 


91.  Pod-niiptiid  Srttlenient—lrKst  for  Wife 
onlij  durinfi  cohabitation — PoUcij  of  the  Laic — 
Contein Illation  of  Se/niration — Validit;/.] — By  a 
l)OSt-nuptial  settlement  a  husband  conveyed 
proper  y  to  trustees  upon  trust  to  pay  the  income 
to  his  wife  for  life,  or  so  long  as  she  should  con- 
tinue to  be  his  cohabiting  wife,  or  widow,  for 
her  separate  use,  and  from  and  after  the  dissolu- 
tion of  their  mairiage  or  judicial  separation  to 
pay  the  income  to  himself. 

The  husband  and  wife  separated  by  mutual 
consent  some  years  later. 

Held — that  the  provisicm  for  the  determina- 
tion of  the  wife's  interest  in  the  event  of  a  future 
sei)arati<ui  was  not  void  as  being  contrary  to  the 
policy  of  the  law,  and  that  the  trust  in  lior  favour 
had  come  to  an  end. 


Caiiwright  v.   Cartwright  ((1853)  3   D.  M.  k 

G.  982 — Lord  Eldon)  distinguished. 

In  re  Hope  Johnstone,  Hope  Johnstone  c. 

[Hope    Johnstone,    [190i]    1   Ch.  470;    73 

L.  J.  Ch.  321  ;  90  L.  T.  253  ;  20  T.  L.  R.  282— 

Kekewich,  J. 

92.  Settlor  llcprcxenting  Settled  Land  to  he 
Uninci/ inhered — Mortgage  in  fact  with  Other 
Land— Confr/liKf ion  to  ( 'ha rge— Right  of  Settled 
Lands  to  Indemnity.']— The  owner  of  two  estates 
subject  to  a  mortgage  settled  one  of  them  on  his 
daughter's  marriage.  There  was  no  covenant 
against  incumbrances  in  the  settlement,  but  a 
verb  il  representation  was  made  by  the  settlor  to 
the  intended  husband  that  the  estate  was  free 
from  incumbrances,  and  it  was  conveyed  without 
reference  to  incumbrances.  The  other  estate 
passed  under  the  settlor's  will  to  his  widow,  who 
conveyed  to  a  purchaser  for  value  with  notice  of 
the  settlement,  but  not  of  the  verbal  representa- 
tion. 

Held — that  the  purchased  estate  was  bound 
to  indemnify  the  settled  estate  from  the  mort- 
gage debt. 

Are.rall  v.  Wade  (LI.  &  G.  252  tenq).  Sugden) 
followed. 

Barnes  v.    Racster  (1    Y.   &   C.    C.  C.   401) 
explained  and  distinguished. 
Tighe  r.  Dolphin,  [1900]  1  Ir.  R.  305— M.  R. 

(b)  Covenant  to  Settle  After-acquired  Property. 

93.  Covenant  hy  Ilitshand  that  Wife's  After- 
acquired  Properig  should  he  Srttlcd.] — In  a 
marriage  settlement,  executed  both  by  the  hus- 
band and  the  wife,  the  husband  covenanted 
with  the  trustees  that  all  the  real  and  personal 
estate  that  should  at  any  time,  or  by  any  means, 
be  acquired  by  the  wife,  or  by  him  in  her  right, 
should  be  forthwith  settled.  The  settlement 
contained  no  recitals.  The  Court  held  that  real 
estate  to  which  the  wife  became  entitled  during 
the  marriage  under  her  father's  will  was  bound 
by  the  above  covenant. 

In  re  Haden,  Colins  v.  Haden,  [1898]  2  Ch. 
[220  ;  67  L.  J.  Ch.  428— Stirling,  J, 

94.  Parties  Living — Xo  Evidence  as  to  Circum- 
stances— Revocation.] — An  aute-nui)tial  settle- 
ment by  an  intended  husband  and  wife,  of  con- 
siderable property  contained  a  covenant  to  settle 
the  wife's  after-acquired  property  upon  trusts 
under  which  slie  had  power  to  appoint  such 
property  among  her  issue.  A  subse<pient  ante- 
nuptial settlement  by  the  husband  and  wife  of 
certain  furniture,  contained  a  covenant  to  settle 
the  wife's  after-ac(iuired  projierty  upon  trusts 
under  which  she  had,  after  the  death  of  the 
husband,  a  general  power  of  apiKiintmeut  over 
such  property.  The  two  settlements  were  pre- 
l)ared  by  diiferent  solicitors,  and  executed  at 
different  places.  The  trustees  thereof  were 
different  persons,  and  neither  settlement  con- 
tained any  reference  to  the  other.  The  marriage 
was  then  celebrated.  The  wife  became  entitled 
1(1  atl(M-ac<|uin(l  pnipcrly  ol"   hirge  auiouut,  and 


467 


SETTLEMENTS. 


468 


Marriage  Settlements — Continued. 
desired  that  it  should  be  held  by  the  trustees  of 
the  second  settlement  upon  the  trusts  thereby 
declared.  There  was  issue  of  the  marriage.  The 
husband,  wife,  and  the  trustees  appointed  by  the 
second  settlement  were  living.  A  summons  was 
taken  out  for  the  determination  of  the  ques- 
tion whether  the  wife's  after-acquired  property 
was  bound  by  the  trusts  of  the  first  settlement  or 
of  the  second  settlement  ;  but  no  evidence  was 
adduced  as  to  the  circumstances  und^r  which 
the  settlements  were  made  or  the  intentions  of 
the  parties  thereto. 

In  the  absence  of  all  procui-able  evidence,  the 
Court  declined  to  hold  that  the  first  settlement 
was  superseded  by  the  second. 
In  re  Gundry  ;   Mills  r.  Mills,  [1898]  2  Ch. 

[504  ;    67  L.  J.   Ch.   641  :  79    L.  T.  438  ;  47 
W.  R.  137~North,  J. 

95.  Covenant  hi/  Hushand — Wife's  Beal  Pro- 
])erti/ — General  and  Special  Potverx  of  Appoint- 
ment— Ewercise  hy  Will — Indications.} — Under 
a  mai'riage  settlement  the  wife  had  a  power  of 
appointment  by  will  amongst  the  children.  The 
settlement  mIso  contained  a  covenant  by  the 
husband  (there  was  none  by  the  wife)  that  after- 
acquired  property  of  his  wife  should  be  conveyed 
to  the  trustees  to  be  held  by  them  upon  the 
trusts  of  the  settlement.  The  wife  died,  and  by 
her  will,  "in  pursuance  of  all  powers  and 
authorities  in  anywise  enabling  me  thereto," 
appointed  her  residuary  estate  as  to  a  moiety  for 
her  son,  his  wife  and  children.  During'  the 
coverture  she  became  entitled  to  certain  real  and 
personal  property  which  was  not  conveyed  to 
the  trustees  of  the  settlement. 

Held — that  the  after-acquired  real  property 
was  not  bound  by  the  covenant,  as  the  husband 
had  only  agreed  to  do  what  he  had  power  to  do, 
and  the  covenant  did  not  affect  pro[)erty  as  to 
which  he  had  no  control  whatever. 

Held,  also,  that  there  was  in  the  will  itself 

no  sufficient  indication  of  an  intention  to  exercise 

the  special  power  of  appointment. 

In  re  Rickman,  Stokes  r.  Rickman,  (1899)  80 

[L.  T.  518— Stirling,  J. 

96.  £500  or  rpwards~7'wo  Legacies  of  £500 
each  out  of  General  Estate  and  Proceeds  of  Sale 
of  Land  respectirely  —  Deduction  of  Butij— 
Entitled  at  one  and  the  same  Tune— From  one 
and  the  same  Source — Aggregation  of  Legacies.'] 
—A  legacy  of  £500  out  of  the  general  estate  of  a 
testatrix,  and  another  legacy  of  £500  out  of  the 
proceeds  of  sale  of  land,  were  given  to  a  married 
woman,  by  whose  marriage  settlement  it  was 
covenanted  that  if  she  at  any  time  during  the 
continuance  of  the  marriage  should  at  one  and 
the  same  time  and  from  one  and  the  same  source 
bec(mie  entitled  to  property  of  the  value  of  £500 
or  upwards,  the  same  was  to  be  settled. 

Held — that  (1)  the  legatee  in  each  case  had 
to  suffer  a  deduction  of  duty  at  the  rate  of  10 
per  cent.,  so  that  each  of  the  sums  of  £500 
became,  as  far  as  her  beneficial  receii)t  of  it  was 
concerned,  £450   only,  and   was   therefore  not 


caught  by  the  covenant  ;  ("2)  the  legatee  became 
by  the  wiU  entitled  "at  one  and  the  same  time," 
the  death  of  the  testatrix,  and  "  from  one  and  the 
same  source,"  the  testatrix  to  both  the  legacies, 
and  the  two  sums  ought  to  be  aggregated  and 
were  bound  by  the  covenant. 

In  re  Pares  ;   In  re  Scott   Chad  ;   Scott 

[Chad  r.  Pares.  [1901]  1  Ch.  708  ;  70  L.  J. 

Ch.  426  ;  84  L.  T.  385 -Buckley,  J. 

97.  A.s-sigument  of  Wife's  Property  "  hoth  Pre- 
sent and  E-vpectant  or  FiUure^' — Gift  during 
Coverture  from  Husband  to  Wife.] — An  inac- 
curately and  loosely  drawn  ante-nuptial  mar- 
riage settlement  contained  no  express  clause  for 
settlement  of  after-acquired  property,  and  if  the 
sum  in  question  of  £280 — a  gift  by  the  husband 
to  the  wife  during  coverture — was  bound  by  the 
settlement,  it  was  by  way  of  contract  only, 
under  the  assignment  of  all  her  property  "  both 
present  and  expectant  or  future,  vested  or 
contingent." 

Held — that  the  £280  was  not  bound  by  the 
settlement  on  the  broad  ground  that  the  parties 
never  intended  or  for  a  moment  thought  of 
extending  the  words  of  assignment  to  property 
which  the  wife  should  acquire  from  tl:e  husband. 

Dictum  of  Malins,  V.-C,  in  LicUimon  v.  Dill- 

wyn  ((1869)  L.  R.  8  Eq.  546  ;  39  L.  J.  Ch.  266  ; 

22  L.  T.  (N.s.)  647)  adopted. 

Coles  r.  Coles.  [1901]  1  Ch.  711  :  70  L.  J.  Ch. 

[324  ;  84  L.  T.  142— Joyce,  J. 

98.  Conversion— Application  of  the  Pule  in 
Howe  V.  Earl  of  Dartmouth.] — The  rule  in  Howe 
V.  Earl  of  Dartmouth  ((1802)  7  Ves.  137  a  ;  6 
R.  R.  96)  has  never  been  applied  except  to  a 
disposition  by  will  of  residuary  personal  estate 
given  as  one  fund  to  be  enjoyed  by  several 
persons  in  succession.  The  Court  assumes  an 
Intention  that  the  legatees  should  enjoy  the 
same  thing  in  succession,  and,  as  the  onlj'  mode 
of  giving  effect  to  such  intention,  it  directs  the 
conversion  into  permanent  authorised  invest- 
ments of  all  such  parts  of  the  residuary  estate  as 
are  of  a  wasting  or  reversionary  or  unauthorised 
character.  But  the  rule  does  not  apply  to  any 
bequest  which  is  specific,  as  distinguished  from 
residuary.  On  principle  there  is  no  ground  for 
apph'ing  the  rule  to  a  covenant  in  a  marriage 
settlement  to  settle  after-acquired  property, 
which  is  a  contract  to  be  performed  in  strict 
accordance  with  the  terms. 

In  re  Van  Straubenzee,  Rousted  i-.  Cooper, 
[1901]  2  Ch.  779;  70  L.  J.  Ch.  825;  17 
T.  L.  R.  755  ;  85  L.  T.    541— Cozens-Hardy,  J. 

99.  Ante-nuptial  Agreement  for  Marriage — 
Settlement  —  "  Usual  "  Clauses  —  Covenant  to 
settle  Wife's  after-acquired  Property.]  —  An 
ante-nuptial  agreement  recited  that  the  intended 
wife  was  entitled  in  reversion  expectant  on  the 
decease  of  her  father  or  otherwise  to  a  moiety  of 
the  funds  and  property  subject  to  the  trusts  of 
her  parents'  marriage  settlement,  and  it  was 
thereby  agreed  that  as  soon  as  could  be  after  the 
marriage  the  intended   wife  should   assign   or 
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assure  such  reversion  to  trustees  to  be  held  by 
them  upon  trusts  thereinafter  declared,  and  that 
the  settlement  should  contain  certain  specified 
provisions  and  should  also  '-contain  generally 
such  other  agreements,  clauses,  and  provisions 
as  are  usually  inserted  in  settlements  of  a  like 
kind." 

Held — that  a  provision  for  the  settlement  of 
after-acquired  pro[)erty  was  not  a  "  usual  "  clause 
in  such  a  document. 

Held,  also,  that  the  proper  course  is  for 
conveyancing  counsel  to  the  Court  to  embody 
their  opinions  on  such  a,  question  in  affidavits 
when  their  evidence  is  obtained  as  to  the  usage 
of  conveyancers  in  this  respect. 
In  re  Maddy's  Estate.  Maddy  r.  Maddy, 
[1901]  2  Ch.  820— Joyce,  J. 

100.  Covenant  hij  Infant — Decree  of  Judicial 
Separation  —  Pro^jerty  acquired  hij  Wife  after 
Deci'te — Repudiation — 3Jatrimonial  Cavses  Act, 
1857  (20  &  21  Vict.  c.  85),  .«.  25.]  -Property 
acquired  by  a  wife  after  a  decree  of  judicial 
separation  does  not  fall  within  a  covenant  in  a 
marriage  settlement  to  settle  property  after 
acquired  "  during  the  said  intended  marriage." 

An  infant  who  has  executed  and  ac(juiesced  in 
a  marriage  settlement  will  not  be  allowed  to 
repudiate  it  thirty  years  later  upon  the  ground 
that  she  only  became  aware  of  its  contents 
shortly  before  repudiation. 
Davenport    r.  Marshall,  50  W.  R.  39  ;  85 

[L.  T.  340,  [1902]  1  Ch.  82  ;  71  L.  J.  Ch.  29— 
Buckley,  J. 

101.  Leriaoj  to  Separate  Use  with  Restraint  on 
Anticijxition  —  Husband  a  Domiciled  Italian — 
Ldir  Ajtjilicahle.'] — A  widow,  an  Englishwoman, 
in  1878,  about  to  marry  a  domiciled  Italian, 
executecl  in  Italy  a  marriage  settlement  m 
English  common  form  wliich  contained  a  cove- 
nant to  settle  after-acquirc'l  property.  The 
parties  were  subsequently,  in  the  same  year, 
married  at  Florence  and  were  domiciled  there 
The  wife's  father  died  in  1881  ;  his  wdl  contained 
dispositions  in  her  favour,  and  he  thereby  de- 
clared that  all  moneys  and  personal  estate  by  his 
will  made  payable  or  transferrable  to  any  female 
should,  during  any  and  every  coverture,  be  paid 
and  transferred  to  her  for  her  sole  and  separate 
use.  free  from  marital  contiol,  when  and  as  the 
same  money  should  become  due  and  payable,  and 
so  that  she  should  not  have  power  to  deprive 
herself  of  the  benefit  thereof  by  anticipation,  and 
so  that  their  receipt  also,  whether  covert  or  sole 
should  be  a  good  discharge  for  such  moneys  and 
personal  estate.  In  1899  lier  mother  ilied,  having 
by  her  will  bequeathed  her  a  legacy  of  £1,000. 

Held — that  under  her  father's  will  the  wife 
became  entitled  to  i)roperty  upon  whicii  there 
was  a  restraint  on  anticipation  until  the  day  of 
payment,  but  not  subsecjuently  and  as  soon  as 
the  date  of  payment  arrived,  tliat  was  money 
which  simply  belonged  to  her  ;  that  this  property 
was  bound  by  her  covenant  to  settle  after-acquired 
property  in   her  ante-nuptial  settlement,  and  so 


also  was  the  legacy  of  £1,000  ;  and  that  the 
parties  intendetl  to  contract  according  to  the 
English  law,  which — and  not  the  Italian  law — 
ought  to  be  applied,  although  the  matrimonial 
domicile  was  Italian. 

In  re  Curreij  (  (1886)  32  Ch.  D.  361  ;  55  L.  J. 
Ch.  906;  34  VV.  R.  541  ;  54  L.  T.  665— Chitty,  J.) 
<listinguished. 
In  re  Bankes,  Reynolds  r.  Ellis,  [1902]  2  Ch. 

[333  ;  71   L.  J.  Ch.   7(  8  ;  50  W.  R.  6(i3  ;  87 
L.  T.  432-Buckley,  J. 

102.  Request  of  Property  subject  to  a  General 
Poicer  of  Appointment  to  Self— M' /let Iter  the 
Corenant  Fraded.] — A  married  woman  who  had 
covenanted  to  settle  after-acquired  property 
became  entitled  to  legacies  under  her  mother's 
will,  and  to  a  share  in  her  mothers  residuary 
estate  ;  in  each  case  it  was  provided  that  she 
should  have  a  general  power  of  appointment 
over  the  property,  and  that  in  default  of  appoint- 
ment, she  should  have  it  for  her  sole  and  separate 
use. 

Held — that  she  could  not  by  appointing  to 
herself  evade  the  covenant,  which  bound  both 
classes  of  property. 

Rower  r.  Smith  ((1871).  L.  R.  11  Eq.  279  ;  40 
L.  J.  Ch.  194  ;  19  W.  R.  399  ;  24  L.  T.  118)  dis- 
tinguished on  the  gi'ound  that  in  that  case  the 
gift  over  was  not  to  the  donee  of  the  power. 

Steward    v.    PopjMon    ((1877)   W.   N.   29) 
followed.     TownshendY.  Harrowby  ((1858)  27 
L.  J.  Ch.  553)  distinguished. 
In  re  O'Connell,  Mawle  c.  Jagoe,  [1903]  2 

[Ch.  574  ;  72  L.  J.  Ch.  709  ;  89  L.  T.  166  ;  52 
W.  R.  102— Kekewich,  J. 

103.  Request  to  Married  Woman — Restraint 
on  Anticipation.] — A  testator  bequeathed  certain 
freehold  property  and  a  legacy  of  £5,000  to  his 
daughter,  a  married  woman,  for  her  sole  and 
separate  use,  without  power  of  anticipation.  The 
settlement  executed  on  her  marriage  contained 
an  "after-acquired"  ))roperty  clause.  The  tes- 
tator nominated  executors  of  his  will,  but  did 
not  appoint  trustees. 

Held — that  as  there  was  no  intention  ex- 
pressed in  the  will  that  the  executors  were  to 
act  as  trustees  and  letain  the  fund,  the  fund 
should  be  paid  over  to  the  testator's  daughter 
free  from  restraint,  and  that  it  was  captured  by 
the"  after-acquired"  clause  in  her  marriage 
settlement. 

Russell  r.   Lawdek,   [1904]    1   Ir.  R.  328— 
[Barton,  J. 

104.  Scotch  Law  —  Jus  relicts —  lFV/<"'.v  spes 
successionis — Secured  hy  Corenant  of  Indemnity 
— Application  of  Corenant  to  Settle.] — Unilcr 
Scotch  law  the  widow  of  a  domiciled  Scotchman 
is  entitled  to  one-third  of  his  personal  property. 
This,///*  relicffc  is  a  mere  sjics  succe.wionis,  vest- 
ing in  a  woman  only  at  the  date  of  her  husband's 
death,  and  does  not  fall  witliin  the  scope  of  a 
covenant  by  her  to  settle  "  any  estate  or  interest 
in  personal  property  "  coming  to  her  "during  the 
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coverture."  This  is  so,  even  where  the  husband 
secures  the  wife  against  possibility  of  losing  her 
rights,  by  a  covenant  to  pay  a  corresponding 
sum  as  damages,  if  he  shall  change  his  domicil 
before  his  death. 

Decision  of  Buckley,  J.  reversed. 
In  ee  Simpson,  Simpson  v.  Simpson,  [1904] 

[1  Ch.  1  ;  73  L.  J.  Ch.  53  ;  52  W.  R.  310  ;  89 
L.  T.  .542— C.  A. 

105.  Wliether  it  includes  Annuities  or  Life 
Interests.^— A  marriage  settlement  contained  a 
covenant  that  "  all  real  and  personal  property, 
if  any,  not  hereinbefore  settled"  to  which  the 
wife  '■  at  any  time  during  her  intended  coverture 
shall  be  or  become  entitled  whether  in  posses- 
sion, reversion,  or  otherwise  ....  except  any 
legacies  or  other  property  acquired  at  one  and 
the  same  time  not  exceeding  in  amount  or  value 
the  sum  of  £100  "  should  be  settled. 

After  the  mairiage  the  wife's  father  left  to  her 
by  will  an  annuity  of  £60  per  annum,  payable 
quarterly. 

Held — that  the  annuity  was  not  caught  by 
the  covenant,  not  because  it  fell  within  the 
exception,  but  because  the  settlement  contained 
no  indication  of  a  specific  intention  to  include 
such  an  interest. 

White  V.  Briffffs  ((1848)  22  Beav.  176,  n.— 
Lord  Cottenham)  and  'fownshend  v.  Harroicby 
((1858)  4  Jur.  (n.s.)  353— Kindersley,  V.-C.) 
followed. 

SchoJjield  v.  Sjwoner  ((1884)    2C^   Ch.   D.   94  : 
59  L.  J.  Ch.  777  :  32  W.  I!.  910  ;  51  L.  T.  138) 
distinguished — C.  A. 
In  ee  Dowding,  Geegoey  r.  Dowding,  [1904] 

[1  Ch.  441  ;  73  L.  J.  Ch.  194  ;  52  W.  R.  293  : 
90  L.  T.  82— Kekewich,  J. 

106.  Savings  from  Income  of  separate  Estate — 
Not  included.'] — A  covenant  in  a  marriage  settle- 
ment by  a  wife  to  settle  after-acquired  property 
above  a  certain  amount  (at  any  rate  if  the  words 
"  at  one  and  the  same  time  and  from  one  and 
the  same  source  "  be  used)  will  not  bind  invest- 
ments made  by  her  out  of  accumulated  savings 
from  her  separate  income. 

Finlay  v.  Darling  ([1897]  1  Ch.  719  ;  66 
L.  J.  Cii.  348  ;  45  W.  R.  445 ;  76  L.  T.  461— 
Romer,  J.)  followed. 

In  re  Bendg.  Wullis  v.  Bendy  ([1895]   1  Ch. 
109  ;  64  L.  J.  Ch.  170  ;  43  W.  R.  345  ;  71  L.  T. 
750 — Kekewich,  J.)  not  followed. 
In  rk  Clutterbuck,  Bloxam  r.  Clutterbuck. 

[(1904)  73  L.  J.  Ch.  698:  53  W.  R.  10  ;  [1905] 
1  Ch.  200— Buckley,  J. 

107.  Scotch  Marriage  Contract — Covenant  to 
Settle  Wife's  "  Conquests  and  Acquirenda  "  — 
Accumulatiom  of  Income — Legitim — Married 
Women's  Property  {Scotland)  Act,  1881  (44  &  45 
Vict.  c.  21),  ss.  7,  8.]— A  Scotch  woman,  prior  to 
her  marriage  in  1848,  covenanted  to  convey  to 
trustees  all  real  and  personal  property  that  she  | 


might  thereafter  "  conquest  and  acquire  by 
purchase,  succession,  or  otherwise." 

By  the  terms  of  the  contract  the  trustees  were 
to  pay  the  income  of  the  trust  estate  to  her 
during  her  life  for  her  own  sepaiate  use,  exclu- 
sive of  the  jus  maiiti,  and  certaiA  provisions 
in  favour  of  children  were  to  bar  any  claim  by 
them  under  the  head  of  legitim. 

HEr.D — (1)  that  the  clause  of  conquest  did 
not  extend  to  estate  which  at  the  death  of  the 
husband  consisted  of,  or  was  purchased  out  of, 
the  wife's  accumulations  of  her  separate  income  ; 
and  (2)  that  the  only  child  of  the  marriage  was 
not  entitled  to  legitim  out  of  her  estate. 

Decision  of  Ct.  of  Sess.  ((1902)  5  F.  191) 
afiSrmed. 

Mackenzie  and  Another  v.  Allardes  and 
[Othees,  [1905]  A.  C.  285— H.  L.  (Sc.) 

108.  Gift  from  Husband  to  Wife.]  —  By  a 
marriage  settlement  it  was  agreed  that  if  the 
intended  wife  then  was,  or  if  during  the  intended 
coverture  she  or  her  intended  husband  in  her 
right  should,  at  one  time  and  from  one  source, 
become  entitled  to  property  of  the  value  of  £100 
or  upwards,  except  jewels,  kc,  he  and  she  would 
do  all  things  necessary  for  vesting  the  same  in 
the  trustees  of  the  settlement,  upon  certain  trusts 
thereby  declared.  The  husband,  for  a  nominal 
consideration,  transferred  certain  sha.es,  ex- 
ceeding £100  in  value,  in  a  limited  company  to 
his  wife. 

Held—  that  these  shares  were  not  bound  by 
the  settlement. 

Coles  V.  Coles  ([1901]  1  Ch.  711  ;  70  L.  J.  Ch. 
324;  84  L.  T.  142— Joyce,  J.)  followed  and 
applied. 

Kingan    v.    Matiee,   [1905]    1    Ir.   R.    272— 
[Barton,  J. 

109.  '^Become  entitled''' — ^\hether  includes  a 
Reversionary  Interest  vested  before  Marriage  and 

falling  into  Possession  during  Coverture.'] — By 
her  marriage  settlement,  a  woman  in  1895  cove- 
nanted to  convey  to  her  trustees  all  property  to 
which  she  should  "become  entitled"  "during" 
her  then  intended  coverture  upon  trust  for  sale 
and  conversion,  subject  to  a  proviso  that  during 
the  lives  of  the  husband  and  wife  the  trustees 
should  not  sell  any  property  of  a  reversionary 
nature  without  their  consent. 

A  reversionary  interest  in  certain  property 
became  vested  in  the  wife  before  her  marriage. 

Held — that,  even  if  such  interest  fell  into 
possession  during  the  coverture,  it  would  not  be 
bound  by  the  covenant ;  tbe  proviso  showed 
that  the  words  "  become  entitled "  meant 
"become  entitled  in  interest,"  and  they  could 
not  also  mean  "  become  entitled  in  possession" 
in  the  absence  of  express  words  to  that  effect. 

In  re  Clinton's  Trusts  i(lS12).  L.  R.  13  Eq. 
235  ;  41  L.  J.  Ch.  191  ;  26  L.  T.  159)  discussed. 

In  ee  Bland,  Bland  r.  Perkin,  [1905]  1  Ch. 

[4;     74    L.    J.    Ch.    28;    91     L.    T.     681— 

Kekewich,  J. 
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110.  Estate  Tail.] — A  marriage  settlement 
coutained  a  covenant  that  if,  during  the  cover- 
ture, the  wife  or  the  husband  in  her  right  should 
become  seised  or  possessed  of  or  entitled  to  any 
real  or  personal  property  for  anj'  estate  or  interest 
in  possession,  remainder  or  expectancy,  he  or  she 
would  permit,  convey,  assign,  settle  and  assure 
the  same  to  the  trustees. 

Held — that  an  estate  tail  to  which  the  wife 
became  entitled  in  remainder  during  the  cover- 
ture was  not  bound  by  the  covenant. 

Hilbers  V.  Parkhmm  ((1883)  2Ti  Ch.  D.  200  ; 
53  L.  J.  Ch.  194  ;  32  W.  K.  315  ;  49  L.  T.  .502— 
Pearson,  J.)  approved  and  followed. 

In   ee    Dunsany's    Settlement,    Nott    v. 

[DUNSANY,  [1906]    1  Ch.  578;  75  L.   J.   Ch. 

35G  ;  94  L.  T.  361— C.  A. 

111.  ^'' Property  in  Posspssion  or  Expectancy ''' 
—  Coiitinijent  Rererftionary  Interest.'] — A  marriage 
settlement  contained  a  covenant  by  both  hus- 
band and  wife  that  all  future  real  and  personal 
estate  and  effects  whatsoever,  whether  in  posses- 
sion or  in  expectancy,  of  or  to  which  the  husband 
and  wife  or  either  of  them  in  her  right  or  by 
marital  right  should  at  any  time  or  times  during 
coverture  become  seised,  possessed,  or  entitled, 
or  of  or  to  which  the  husband,  or  any  person 
claiming  through  or  under  him,  should  by  any 
means  whatsoever  become  in  her  right  or  by 
marital  right  at  any  time  or  times  after  the 
marriage  seised,  possessed  or  entitled,  should  be 
transferred  to  the  trustees  and  settled  upon  the 
trusts  of  the  settlement.  During  coverture  the 
wife  became  entitled  to  a  contingent  reversionary 
interest  in  personal  property  which  did  not 
become  vested  until  after  the  coverture  had  been 
determined  by  the  death  of  the  husband. 

Held — that  it  was  within  the  covenant. 
Lloyd  r.   Prichard,  (1907)  52  Sol.  Jo.  58— 
[Parker,  J. 

(0)  Illegal  Consideration. 

112.  Woman.  Ma v vying  Deceased  Husband's 
Brother — Failure  of  Trust.]— Ihe  plaintiff's 
mother,  on  the  eve  of  her  going  through  the  form 
of  marrying  her  deceased  husband's  brother, 
executed  what  purported  to  be  a  settlement  of 
her  property,  which  included  certain  licensed 
premises  formerly  mortgaged  by  her,  by  which  it 
was  reserved  to  herself  and  her  heirs  until  the 
•'solemnisation  of  their  intended  marriage,"  and 
thereafter  to  herself  for  life  and  then  to  her  two 
younger  sons.  No  life  interest  was  given  by  it 
to  her  intended  husband,  nor  was  any  provision 
made  for  any  children  that  might  result  from  the 
intended  union.  She  went  through  the  form  of 
marriage  with  the  deceased  husband's  brother, 
and  subsequently  died. 

The  plaintiff,  her  eldest  son,  brought  an  action  ' 
to  enforce  the  equity  of  redemption  of  the  said  i 
mortgage,  as  the  heir-at-law  of  his  mother.  The 
Court  held,  looking  at  the  evident  intention  of 
the  parties,  that  the  plaintiff  could  not  succeed. 
Neale  v.  Mitchell,  (1898)  14  T.  L.  R.  154— 
[Williams,  L.J. 


,  113.  Marriage  with  Deceaxed  Hushand'x 
\  Brother  —  Limitations  after  Side  mni  sat  ion  oj 
I  intended  Marriage  held  Void.] — H.  N.,  intending 
to  marry  her  deceased's  liusband's  brother, 
executed  a  settlement  of  her  real  property,  which 
provided  that  her  trustees  were  to  hold  the 
premises  to  the  use  of  herself  and  her  heirs  until 
the  intended  mai-riage,  and  from  and  after  the 
solemnisation  of  the  said  intended  marriage  upon 
trust  for  herself  for  life,  with  remainder  in  fee  to 
her  two  sons.     H.  N.  died  intestate. 

Held— that  there  never  was  any  such  maiTiage, 
because  it  could  not  legally  take  place.  There- 
fore the  event  upon  which  the  limitations  in 
favour  of  the  sons  were  to  take  effect  never  did 
happen.  Solemnisation  of  marriage  means  a 
legal  marriage,  and  not  a  state  of  concubinage. 

Chapman  v.  Bradley  ((1863)  4  De  G.  J.  &  S. 
71  ;  33  L.  J.  Ch.  139  ;  10  Jur.  (N.s.)  5  ;  9  L.  T. 
(N.s.)  495)  followed. 

Neale  v.  Neale,  (1899)  79  L.  T.  629  ;  15  T.  L.  R. 
[20— C.  A. 

114.  Marriage  with  Deceased  Wife's  Sister — ■ 
Limitation  in  favour  of  Deceased  Wife's  Sister 
held  Void.] — A  settlement  was  avowedly  made 
upon  C.  P.,  a  lady  who  was  the  sister  of  the 
settlor's  deceased  wife,  in  contemplation  of  what 
was  called  his  marriage  with  her.  After  the 
limitation  of  a  life  estate  to  the  settlor,  there 
came  a  limitation  to  the  use  of  C.  P.  during  her 
life,  "  provided  she  shall  remain  a  widow  and 
unmarried,"  with  remainders  over.  The  settlor 
died  intestate. 

Held— that  the  settlement  was  made  with  a 
view  to  what  is  called  a  marriage  which  had 
been  agreed  upon  between  the  parties,  and 
though  the  deed  was  not  expressed  to  be  a 
voluntary  one,  but  as  made  for  a  consideration 
which  under  the  circumstances  could  not  legally 
take  effect,  and  which  must  continue  to  be  illegal 
so  long  as  the  parties  lived,  the  trust  for  C.  P. 
for  her  life  was  illegal  and  invalid,  and  the 
trustees  held  the  property  on  trust  for  the  legal 
personal  representative  of  the  settlor,  who  was, 
by  virtue  of  the  Land  Transfer  Act,  1897,  his 
real  representative. 

Ayer.it  v.  Jenkins  ((1873)  L.  R.  16  Eq.  275  ; 
42  L.  J.  Ch.  690  ;  21  W.  K.  878  ;   29  L.  T.  (N.s.) 
126)  distinguished. 
Phillips*-.  Probyn,  [1899]  1  Ch.  811  :  68  L.J. 

[Ch.  401;  80  L.   T.   513;   15  T.    L.   R.  324- 
North,  J. 

(d)  Interpretation. 

118.  Wife's  Property  —  nti mate  Trust  for 
Next-of-k'ni  of  Wife— '''Die  without  har/ng  been 
Married"— infant  Child.]— hy  a  marriage  settle- 
ment a  sum  of  money  to  which  the  wife  was 
entitled  on  the  death  of  her  mother  was  settled 
upon  trust  to  pay  the  income  to  the  husband  for 
life,  then  to  tiie  wife  for  life,  and  after  the  death 
of  the  survivor  in  trust  for  the  children  and 
remoter  issue  as  the  husband  and  wife  or  the  sur- 
vivor should  appoint,  aiul  in  default  of  appoint- 
ment to  the  children  equally,  if  sons,  on  attaining 
twenty-one  years,  or  if  daughters  on  attaining 
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that  age  or  marrying  under  that  age.  In 
default  of  issue  attaining  vested  interests,  the 
fund  was  to  be  held  in  trust  for  the  wife  abso- 
lutely if  she  survived  hpr  husband,  but  if  she 
predeceased  him,  then  upon  such  trust  as  she 
should  by  will  api)oint,  and  in  default  of  appoint- 
ment, in  trust  for  the  person  or  persons  who 
under  the  statutes  for  the  distribution  of  the 
effects  of  intestates  would  on  the  decease  of  the 
said  wife  have  been  entitled  thereto,  if  she  had 
died  possessed  thereof,  intestate,  and  without 
having  been  married.  There  were  three  children 
of  the  marriage,  all  of  whom  died  under  age  and 
unmarried.  No  appointment  was  made  by 
husband  or  wife.  The  wife  predeceased  her 
husband,  leaving  him  and  two  of  the  three 
cliildren  surviving,  and  her  only  next-of-kin 
other  than  the  children,  being  her  mother  and 
two  brothers.  The  husband  survived  his  wife's 
mother  and  his  two  children,  and  married  again. 
By  his  will  he  left  all  his  property  to  his  second 
wife,  and  appointed  her  executrix.  On  his  death 
the  fund  became  distributable. 

Held — that  the  fund  went  to  the  persons  who 
would  have  been  entitled  thereto  if  the  first  wife 
had  died  a  spinster,  and  not  to  her  infant 
children. 

Hardman  v.  Maffett  ((1884),  13  L.  E.  Ir.  499) 
followed  ;  Stoddart  Y.Sarille  ([1894J  1  Ch.  480) 
63  L.  J.  Ch.  467  ;  42  W.  K.  361  ;  70  L.  T.  5.52— 
Chitty,  J.)  distinguished. 

In  re  Deane's  Trusts,  [1900]  1  Ir.  R.  332  -M.R. 


116.  Ultimafe  Trust  for  Wife's  Xe.rt  of  Kin— 
'■^  In  cane  she  had  Died  Intestate  wit //out  hni-ing 
been  Married  " — Object  of  Provision — Krrlusiou 
of  Husband — Xon-exclusion  of  Child.] — By  a 
marriage  settlement  certain  hereditaments  were 
conveyed  to  trustees  upon  trust  for  sale  and 
con  version  and  to  stand  possessed  of  the  proceeds 
updii  usual  trusts  in  favour  of  the  husband,  wife 
and  cliildien  :  but  in  case  there  should  be  no 
child  of  the  marriage  who  being  a  son,  should 
attain  the  age  of  twenty-one  years,  or  being  a 
daughter,  should  live  to  attain  that  age  or  be 
married,  upou  trust  as  to  one  moiety  if  the 
husband  should  survive  the  wife  for  him  abso- 
lutely, and  as  to  the  other  moiety  if  the  wife 
should  die  in  the  husband's  life,  then  for  the  wife 
for  life  and  then  as  she  should  by  will  appoint, 
and  in  default  of  appointment  upon  trust  for 
such  person  or  persons  as  under  the  statutes  for 
the  distribution  of  intestates'  effects  should  or 
would  have  been  entitled  to  her  personal  estate 
"  in  case  she  had  died  intestate  without  having 
been  married."  The  wife  died  in  the  lifetime  of 
her  husband  intestate  in  1848  ;  her  only  son  died 
in  1864,  an  infant,  without  having  been  married. 

Held— -that  the  son,  having  survived  the  wife, 
took  on  the  ground  that  the  only  object  of  the 
provision  was  to  exclude  the  husband  ;  and  that 
there  must  be  a  declaration  that  the  son  became 
entitled  to  the  moiety  in  question  of  the  trust 
funds  as  sole  next-of-kin  of  his  mother. 

Wilson  v.  Atkinson  ((1861)  4  D.  J.  &  S.  455  ; 


4  N.  R.  451 ;  33  L.  J.  Ch.  576  ;  11   L.  T.  (n.s.) 
220— Knight  Bruce,  L.J.)  followed. 
In  re  Mare,  Mare  v.  Howey,  [1902]  2Ch.  112  ; 
[71  L.  J.  Ch.  649  ;  87  L.  T.  40— Kekewich,  J. 

117.  Trust  for  Persons  who  would  hare  been 
Entitled  as  Wife's  Ne-H  of  Kin  if  Wife  had  Sur- 
ri ved  Husband — Surri ro7'ship  of  llusba nd — Time 
for  Ascertaining  JS'e.rt  of  Kin.] — Under  the  ulti- 
mate trust  in  a  marriage  settlement  trustees 
were  directed  to  hold  certain  funds  •'  in  trust  for 
the  person  or  persons  who,  under  the  statutes 
made  for  the  distribution  of  intestates'  personal 
estates,  would  then  be  entitled  to  the  personal 
estate  of  A.  P."  (the  wife)  "  in  case  she  having 
survived "  her  husband  ''  had  died  possessed 
of  the  said  stocks,  funds,  and  securities,  and  to  be 
paid  and  divided  accordingly."  The  husband 
survived  the  wife. 

Held — that  the  persons  entitled  were  the 
wife's  next-of-kin  at  the  time  of  the  husband's 
decease. 

Pinder  v.  Pinder  ((I860)  28  Beav.  44— Romilly. 
M.R.)  followed. 

In  re  Peirson  Cayley  r.  De  Wend,  (1903)  51 
[W.  R.  519  ;  88  L.  T.  794— Byrne,  J. 

118.  Ultimate  Trust  in  Defavlt  of  Children 
taking  Vested  Interest — Wife's  Next  of  Kin — Die 
"  Without  errr  ha  ring  been  Married" — Children 
Dying  before  attaining  tested  Interest.] — Where 
a  settlement  made  on  the  marriage  of  a  spinster 
contains  an  ultimate  trust,  in  default  of  any 
child  of  the  marriage  attaining  a  vested  interest, 
in  favour  of  her  statutory  next-of-kin,  as  if  she 
had  died  intestate  and  "without  ever  having 
been  married,"  the  oidinary  and  natural  meaning 
of  the  words  is  to  exclude  children  who  survive 
their  mother,  but  do  not  live  to  take  a  vested 
interest,  and  thus  to  exclude  the  husband  as 
representing  them. 

There  is  no  technical  rule  of  construction  laid 
down  by  Wilson  v.  Atkinson  (1864)  4  D.  J.  &  S. 
455,  or  by  any  other  case,  which  requires  a 
different  meaning  to  be  put  upon  such  words, 
and  therefore  the  ordinary  meaning  prevails. 

Clarkey.  Colls  ((1861)  9  H.  L.  C.  601,  612  ;  11 
Eng.  Rep.  (H.  L.)  864)  followed. 

Stoddart  v.  Sarille  ([1894]  1  Ch.  480  ;  63 
L.  J.  Ch.  467  ;  42  W.  R.  361  ;  70  L.  T.  552  — 
Chitty.  J.)  and  In  re  Mare  ([1902]  2  Ch.  112  ; 
71  L.  J.  Ch.  649  ;  87  L,  T.  41— Kekewich,  J., 
No.  116,  S7(jjra)  not  followed  on  this  point. 
In  RE  Smith's  SETTLEMENT,WiLKiNsr.  Smith, 

[1903]  1  Ch.  373  ;   72  L.  J.  Ch.  184  ;  51  W.  R. 
217  ;  87  L.  T.  740— Eady,  J. 

Approved  hy  C.  A.  in  next  case,  infra. 

119.  Ultimate  Trust  of  Wife's  Property— '' As 
if  site  had  Died  without  having  been  Married'' 
— Exclusion  of  Deceased  Infant  Children.] — 
Where  in  a  marriage  settlement  the  ultimate 
trust  of  the  wife's  fund,  in  default  of  any  child 
living  to  take  a  vested  interest,  is  for  "  the  per- 
sons who  would  have  been  entitled  thereto  as  her 
statutory  next-of-kin  at  her  death  if  she  had  died 
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intestate  and  without  having  been  married"; 
these  words  ought  jji'ium  fucic  to  be  eonstrued 
according  to  their  natural  sense,  unless  something 
in  the  context  shows  that  they  were  intended  to 
bear  a  different  meaning. 

According  to  their  natural  meaning  these 
words  exclude  children  of  the  wife  who  die 
before  taking  a  vested  interest,  antl  so  exclude 
the  husband  as  their  representative. 

nilsnn  V.  At]dn.wn  ( (18(U)  4  D.  J.  &  S.  45.i)  was 
decided  upon  peculiar  circumstances,  and  lays 
down  no  general  rule  to  the  contrary. 

In. re  Smith'' s  Settlements  (xiqrra')  approved,  as 
a  correct  exposition  of  the  law  and  commentary 
on  the  previous  authorities. 

Decision  of  Kekewich,  J.  reversed. 
Ix  RE  Brydone's  Settlement,  Cobb  v.  Black- 

[BURNE,  [190a]  2  Ch.  U  ;  72  L.  J.  Ch.  528  ; 
51  W.  E.  497  ;  88  L.  T.  GU— C.  A, 

120.  Trust  ''fur  All  and  Every  the  Child  and 
Children  or  GrandchiW  of  J.  G.  "lirinii  at  the 
Decease  of  the  Survivor  of  HHtthand  (da)  Wife'' 

—  ••Or''  not  read  as  "And"  —  Siih.-<titi/t'n>,i(il 
Clas.s— Children  of  Parents  dijing  hrforc  Period 
of  Distr'ihution.'] — In  the  events  which  happened 
the  following  trust  of  a  settlement  made  on  a 
marriage  came  into  operation  :  '•  In  trust  for  all 
and  every  the  child  and  children  or  grandchild 
of  Julia  (jr.,  the  wife  of  the  said  John  G.  (party 
hereto),  living  at  the  decease  of  the  survivor  of 
them  the  said  H.  C.  and  M.  P.,  his  intended 
wife." 

Held  — that  the  clause  was  to  be  read  as 
though  the  word  "  grandchild  "  were  equivalent 
to  "  grandchildren  or  grandchild  "  ;  that  grand- 
children could  not  take  in  competition  with 
their  parents  ;  that  the  word  "  or"  must  be  read 
as  "  or  "  ;  that  the  class  of  grandchildren  was  a 
substitutional  class  ;  that  there  was  nothing  in 
the  settlement  equivalent  to  a  substitution  of 
grandchildren  being  children  of  memlr  ifof  the 
first  class,  for  the  parent  dying  before  the  period 
at  which  the  first  class  was  to  be  ascertained, 
and  that  the  children  of  parents  dying  before 
the  period  of  distribution  could  not  take. 
In   re   Coley,   Gibson    ;•.   Gibson,   [1901]  1 

[Ch.   40  ;   70  L.  J.  Ch.  158  ;  49  W.  R.  165  ;  83 
L.  T.  ()71~r.yrne,  J. 

121.  Limitation  of  Ural  Pshite^ i:hle4  Son- 
Jfortf/ar/e  hij  Tenant  for  Life  and  Tciaiiit  in  Tail 

—  Child  other  than  Son  hecDiiiiiiij  mlitled'  to 
Estate  under  Settlement — iJisentu ilment — Por- 
tions for  Yountjer  Children — Power  of  Aopoint- 
ment — Revocation  of.'] — By  marriage  settlement 
of  1839  an  estate  was  settled  on  H.  (the  husband) 
for  life,  remainder  to  the  first  and  every  son  of 
the  marriage  successively  in  tail  male.  The 
estate  was  ciiai'ged  with  a  sum  ot  money  (subject 
to  life  interests  of  II.  and  his  wife  therein)  in 
favour  of  the  ciiildren  of  the  marriage  "other 
than  the  son  of  the  marriage  who  under  the 
limitations  of  the  settlement  should  become 
entitled  to  the  lands"  in  such  shares  as  H.  and 
M.    (his   wife),  or   the  survivor   of   them,  shoull 


(  appoint,  and  in  default  of  appointment  in  trust 
for  such  children  equally,  the  shares  to  be  vested 
j  at  twenty-one  or  marriage.  There  was  a  hotch- 
'  pot  clause  in  the  settlement.  There  were  four 
children  of  the  marriage — A.,  J.,  and  C,  sons, 
and  one  daughter.  By  deed  i)oll  of  1874  (after 
reciting  the  death  of  C.  intestate),  H.  and  M. 
appointed  (subject  to  their  life  interests  therein) 
I  the  sum  of  !t5,U00,  portion  of  the  trust  fund,  to 
the  daughter,  and  appointed  the  residue  of  the 
fund  to  J.,  the  second  son.  The  deed  poll  con- 
tained a  power  of  revocation  over  the  share  thereby 
appointed  to  J. 

A.,  the  first-born  son,  attained  age,  and  joined 
with  his  father  in  mortgaging  the  estate  for 
£l,100in  187(;,  and  for  £2,000  in  1880,  the  lands 
having  been  disentaikd  by  tliem  for  the  purpose 
of  carrying  out  the  two  loans,  and  to  that  extent 
only.  J.,  the  second  son,  joined  in  the  mortgage 
of  1880  for  the  purpose  of  covenanting  with  the 
mortgagee  that  the  principal  sum  of  £2,000 
thereby  secured,  and  interest  thereon,  should  be 
paid  before  and  have  priority  over  his  share  and 
interest  in  the  trust  fund  on  the  estate.  The 
father,  H.,  covenanted  that  so  long  as  any  money 
remained  due  on  the  mortgage  security  he  would 
not  exercise  the  power  of  revocation  contained  in 
the  deed  poll  of  1874.  A.,  the  eldest-born  sou, 
died  in  1888,  intestate  and  unmarried.  In  1884 
H.  and  J.  disentailed  the  estate.  H.  died  in 
1896  (having  survived  his  wife),  and  thereupon 
J.  became  owner  in  fee  of  the  lands,  subject  to 
incumbrances.  By  his  will  H.  purported  to  re- 
voke the  appointment  contained  in  the  deed  poll 
of  1874  in  favour  of  J.  of  the  residue  of  the  trust 
fund  (after  setting  apart  £5,000,  the  portion  for 
the  daughter),  but  made  no  further  appointment 
of  it. 

Held— (1)  that  A.  had  become  entitled  to  the 
estate  under  the  limitations  of  the  settlement  by 
reason  of  joining  with  his  father  in  charging  the 
inheritance,  and  that  consequently  his  representa- 
tives could  not  share  in  the  trust  fund  charged 
on  the  estate  in  favour  of  the  other  children  ; 
(2)  that  the  revocation  by  H.  in  his  will  of  the 
share  appointed  to  J.  by  the  deed  poll  of  1874 
was  invalid  so  far  as  it  would  prejudice  the 
security  of  the  plaintiffs  (who  were  assignees  of 
themortgage  of  188o),  but  that  without  prejudice 
to  the  mortgage  the  revocation  was  valid  as 
between  the  parties  entitled  under  the  settlement 
of  1839  to  the  trust  fund  ;  and  that  the  residue 
thereof  (after  providing  for  the  £5,000  a))pointed 
to  the  daughter  of  the  mariiage)  went  as  un- 
appointed  to  J.  and  the  representatives  of  C,  the 
share  of  J.  therein  being  bound  by  his  covenant 
in  the  mortgage  deed  of  1880. 
ROOKE  r.  Plunkett,  [1902J  1  Ir.  1!.  299— M.R. 

122.  I'ltimate  Trust  in  Marriatje  Settlement — 
//■  Wife  shall  "surrire"  her  "  eorerture" — 
Dirorce  Decree  ahsolufe — Kjf'ect  of.'] — A  wife, 
who  is  divorced,  has  "survived  "  her  "  coverture," 
which  is  a  different  thing  from  "  surviving  "  her 
"husband." 

S.,  upon  his  daughter's  marriage,  settled 
£10,000,  which  was  to  be  held,  in  the  event 
(which  in  fact,  happened)  of  tliere  being  no 
issue,  in  trust  fov  the  daughter  absolutely  "if 
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she  shall  survive  her  now  intended  coverture," 
but  in  trust  for  himself  absolutely  "  if  she  shall 
die  during  her  now  intended  coverture." 

The  daughter  was  divorced  by  her  husband. 

Held — that  she  had  "  survived  her  coverture," 
and  was  absolutely  entitled  to  the  £10,000. 
In  re   Crawford,  Cooke  r.  Gibson,   [1905] 

[1  Ch.  11  ;  74  L.  J.  Ch.  22  ;  53  W.  R.  107  ;  91 
L.  T.  683— Kekewich,  J. 

123.  Covenant  to  Settle  Money  if  Marriage 
"  solemnised  "  —  Decree  of  Nullity  —  Effect  on 
Corenant.] — By  an  ante-nuptial  settlement  a 
wife's  father  covenanted  that,  if  the  intended 
marriage  were  "  solemnised,"  his  executors 
should  within  twelve  months  of  his  death  pay  a 
certain  sum  of  money  to  the  trustees  of  the 
settlement  to  be  held  upon  the  trusts  thereof. 

Five  years  after  the  marriage  ceremony,  and 
two  years  after  her  father's  death,  the  wife 
obtained  a  nullity  decree  on  the  ground  of  her 
husband's  impotence. 

Held — that   the   marriage    having   been   de- 
clared null  and  void,  was  never  '•  solemnised  " 
within  the  meaning  of  the  covenant. 
Re  Garnett,  Richardson  r.  Greenep,  [1905] 

[74  L.  J.  Ch.  570  ;  93  L.  T.  117— Kekewich,  J. 

124.  Trust  for  Husband  for  Life  or  until 
Bankruptcy  or  Seizure — (j'ift  over  uj)on  Happen- 
ing of  ^^  a7iy  such  events."] — Property  belonging 
to  a  woman  was  on  her  marriage  conveyed  to 
trustees  u[>on  trust  for  her  husband  during  his 
life  or  until  he  should  become  bankrupt  or 
allow  the  property  to  be  seized  sold  or  taken  on 
execution  ;  upon  the  happening  of  "  any  of 
which  such  events  "  the  trustees  were  to  raise 
£750  upon  the  property  for  the  wife"s  benefit; 
subject  to  such  £750  the  tiustees  were  to  hold 
the  premises  in  trust  for  the  husband  absolutely. 

Held — that  the  husband's  death  was  one  of 
the  "  events  "  contemplated,  and  that  thereupon 
the  wife  became  entitled  to  have  the  £750 
raised. 

O'Donoghue  v.  O'Donoghue,   [1906]  1  Ir.  R. 
[482— Walker,  L.  C. 

(e)  Power  of  Appointment. 

See  also  title  Powers. 

125.  Rectification — Mistake — Parol  Evidence 
]S'o7i-e.vecution — Imperfect  Execution — Statute  of 
Frauds  (29  Car.  II.  c.  3).  s.  4.]— In  an  action 
seeking  rectification  of  a  marriage  settlement, 
after  the  death  of  the  husband,  it  was  proved 
thrt  it  was  intended  by  all  parties  that  the 
settlement  should  operate  in  favour  of  the 
plaintiff — the  intended  wife — upon  two  sums  of 
£4,000  and  £7,000  mentioned  in  a  letter  of  the 
intended  husband's  solicitor,  and  that  a  power 
of  appointment  which  the  intended  husband 
possessed  over  the  £7,000  should  be  exercised  by 
the  settlement,  and  that  all  parties  thought  ft 
had  been  exercised  thereby,  and  that  the  husband 
died  in  thfit  belief,  but  that  a  mistake  was  made 


by  the  solicitor  friend  of  the  intended  wife's 
family,  who  treated  the  £7,000  as  coming  from 
the  some  source  as  the  £4,000. 

Held — that  the  settlement  ought  to  be 
rectified. 

Held,  also,  that  the  Statute  of  Frauds  could 
not  be  validly  pleaded,  as  a  marriage  settlement 
can  be  rectified  on  parol  evidence,  the  action  not 
being  one  seeking  "  to  charge  any  person  upon 
any  agreement  made  upon  consideration  of 
marriage"  within  sect.  4  of  the  Statute  of 
Frauds. 

Held,  further,  that  the  Court  could  give  relief 
against  a  non-execution,  as  distinct  from  an 
imperfect  execution  of  the  power.  The  deed 
when  rectified  would  be  a  perfectly  valid 
appointment. 
Johnson  v.  Bragge,  [1901]  1  Ch,  28  :  70  L.  J. 

[Ch.  41  ;  49  W.  R.  198  ;  83  L.  T.  021— Cozens- 
Hardy.  J. 

126.  Appoiiitmrnf  hi/  Will  of  Married  Woman 
—Right  of  Administrator  with  Will  anncred  to 
give  Valid'  Receipt  and  Discharge  for  Funds.'] — • 
A  married  woman  having  a  general  power  of 
appointment  over  funds  of  personalty,  made  an 
appointment  of  the  funds  by  will,  and  appointed 
an  executrix  and  an  executor  ;  she  died  on 
September  14th,  1882.  Her  husband  died  in 
1900.  The  executrix  and  excutor  died  without 
proving  the  will.  Letters  of  administration  with 
the  will  annexed  were  granted  to  the  plaintiff. 

Held — that  the  plaintiff  could  give  a  valid 
receipt  and  discharge  for  all  the  settled  funds. 

Re  Philbrick's  Trusts  ((1865)  34  L.J.  Ch.  368  ; 
13  W.  K.  570  ;  12  L.  T.  (n.s.)  200)  ;  and  In  re 
Hoshin's  Trusts  (1877)  6  Ch.  D.  281  ;  46  L.  J. 
Ch.  817  ;  25  W.  R.  779;  35  L.  T.  935— C.  A.) 
applied. 

In  re   Peacock's    Settlement,    Kelcey  v. 

[Harrison,  [1902]  1  Ch.  552  ;  71  L.  J.  Ch. 

325  ;  50  W.  R.  473  ;  86  L.  T.  414— Eady,  J. 

127.  Appointment  of  a  Share  of  Funds  for  the 
time  being  Subject  to  the  Trusts — Other  Funds 
afterwards  Vested  in  the  Trustees  on  same  Trusts 
— A.ssignment  by  Appointee  of  his  Share  in  the 
Trust  Funds.]— \n  1879  the  widow  of  R. 
appointed  to  one  of  her  sons  W.  a  share  (subject 
to  her  own  life  interest)  in  the  funds,  kc,  settled 
by  her  marriage  articles,  or  "  for  the  time  being 
subject  to  the  trusts  thereof."  By  a  codicil 
dated  1878  B.,  who  died  in  1900,  directed  that  a 
legacy  bequeathed  by  her  in  her  will  itself  to  R. 
(then  dead)  should  be  transferred  to  the  trustees 
of  the  mairiage  articles  to  be  held  upon  the 
trusts  thereof.  In  1893  W.  assigned  to  the 
trustees  of  his  marriage  settlement  his  share  in 
the  trust  funds  under  the  marriage  articles,  which 
he  specified  in  a  schedule,  and  in  "  all  other  the 
trust  moneys  ...  for  the  time  being  subject  to 
the  trusts  of  the  said  articles." 

Held — that  W.'s  assignment  in  1893  did  not 
pass  to  his  trustees  his  interest  in  B.'s  legacy ; 
for  :— 

(1)  Semble,   thia    legacy    did    not    form    an 
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accretion  to  the  original  trust  funds,  but  a  new 
settlement  on  similar  trusts. 

Re  North  ([1897]  7(5  L.  T.  186— Stirling,  J.) 
referred  to. 

(2)  In  any  event  the  legacy  did  not  accrue  to 
the  trust  funds  till  1900,  and  the  appointmijnt  of 
1879  only  affected  monies  at  the  time  subject  to 
the  trusts  ;  and  further  (3)  that  W.'s  assignment 
in  1893  only  passed  the  share  which  he  then  had 
in  the  trust  funds. 

Ix    RE  Walpole's  Marriage  Settlement, 

[Thomson  v.  Walpole,  [1903]   1  Ch.  928  ; 

72  L.  J.  Ch.  .522  ;  88  L.  T.  419— Joyce,  J. 

VIII.  TENANT  FOR  LIFE, 
(a)  General. 

128.  Proceedings  by  Tenant  fur  Life  and 
Trustees  for  Protection  of  Settled  Est  ate— Sal  rage 
—  Costs  of  Action  made  a  Charge  on  the  Inheri- 
tance—Form of  Judgment.']  — An  action  was 
brought  by  the  tenant  for  life  and  the  trustees 
of  a  settled  estate  to  establish  their  right  to  a 
several  fishery  which  formed  part  of  the  settled 
estate,  and  a  decree  was  made,  and  a  perpetual 
injunction  granted  with  costs.  The  plaintiffs, 
being  unable  to  recover  the  costs  from  the  defen- 
dants, who  were  paupers,  instituted  a  separate 
action  to  have  the  costs  made  a  charge  on  the 
inheritance,  on  the  ground  that  the  original  action 
had  been  brought  for  the  preservation  of  the 
fishery,  and  was  in  the  nature  of  a  salvage  suit, 
and  made  defendants  the  next  tenant  for  life, 
and  the  first  tenant-in-tail  in  remainder.  The 
defendants  filed  no  defence  and  gave  a  consent 
for  judgment  : — 

Held — that  the  Court  had  jurisdiction  to 
make  the  costs  a  charge  on  the  inheritance,  and 
that  it  was  a  proper  case  in  which  to  exercise 
the  jurisdiction. 

Hamilton    r.  Tighe,    [1898]  1  Ir.  R.   123— 
[Porter,  M.R.(Ir.). 

129.  Peniitindrriniin — Trust  for  Sale — Power 
to  Postpone— I, itr rim  Rents  and  Profits— Settled 
Land  Art,  1S82  (45  &  46  Vict.  c.  38),  ss.  6—10, 
63.]— Where  real  estate  is  settled  upon  trust  for 
sale,  and  to  pay  the  income  of  the  proceeds  to  a 
person  for  life,  that  person  is  "for  the  time  being 
beneficially  entitled  to  the  income  of  the  land 
until  sale  "  within  the  meaning  of  the  Settled 
I.and  Act,  1882,  s.  63,  and  is  therefore  tenant 
for  life  under  the  Act. 

Yates  v.  Yates  ((I860),  28  Beav.  637  ;  29 
L.  J.  Ch.  872)  commented  on. 

Casamajor  v.  Strode  (1809).  19  Ves.  390,  n), 
Hope  V.  D'lledourille  ([1893]  2  Ch.  361  ;  62 
L.  J.  Ch.  .589;  41  W.  R.  330;  68  L.  T.  516; 
3  R.  348— Kekewich,  J.),  and  In  re  Carter, 
((1892)  41  W.  R.  140— Kekewich,  J.)  applied. 

In  re  Searle.  Searle  r.  Baker,  [1900]  2  Ch. 
[829:    69    L.    J.    Ch.    712:    49    W.     II.    41-- 
Kekewich,.]. 
B.D.— vol.   III. 
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130.  Trust  for  Sale  Ej-ercisahle  on  Death  of 
Tenant  for  Life— Tenant  for  Life  one.  of  the 
Trustees — Irustees  for  the  Purposes  of  Settled 
Land  Acts— Settled  Land  Act,  1882  (45  &  46 
Vict.  c.  38),  s.  2,  suh-s.  ii— Settled  Land  Act, 
1890  (53  &  54  Vict.  c.  69)  s.  16,  sjtb-s.  ii.]— 
Under  sect.  16,  sub-sect.  ii.  of  the  Settled 
Land  Act,  1890,  the  persons  who  are  for  the 
time  being  trustees  of  a  settlement  which 
contains  a  future  trust  for  sale  are  within  the 
definition  of  that  sub-section:  and  it  is  immaterial 
that  some  or  one  of  them  are  persons  who  in  all 
human  probability  will  not,  or  in  fact  cannot, 
ever  exercise  the  trust,  as  for  instance  that  one 
of  them  is  a  person  who  necessarily  will  be  dead 
before  the  trust  takes  effect. 

Mrs.  J.  was  tenant  for  life  under  a  will.  She 
and  Mr.  A.  were  trustees  of  the  wiU.  The  will 
contained  a  trust  for  sale  which  did  not  take 
effect  until  after  the  decease  of  Mrs.  J. — a  future 
trust  for  sale. 

Held— that  Mrs.  J.  and  Mr.  A.  were  trustees 
for  the  purposes  of  the  Settled  Land  Acts. 
In  re    Jackson's  Settled  Estate,    [1902] 

[1  Ch.  258  ;  71  L.  J.  Ch.  154  ;  50  W.  R.  235  ; 
85  L.  T.  625  ;  18  T.  L.  R.  168— Buckley,  J. 

131.  Powers — Conflict  Between  Provisions  of 
Settlement  and  of  Act— Consent  of  Tenant  for  Life 
—Several  Tenants  for  Life  of  Undivided  Shares 
—  Consents  of  Tenants  for  Life— Settled  Land  Act, 
1882  (45  &  46  Vict.  c.  38),  s.  56,  sub-s.  2— Settled 
Land  Act,  1884  (47  &  48  Vict.  c.  18),  s.  6,  sub-s.  2.  ] 
— A  testator's  daughters  became  tenants  for  life 
in  possession  of  their  several  shares  in  his  estate, 
with  absolute  powers  of  appointment  by  deed  or 
will.  He  gave  his  trustees  power  to  sell  or  dis- 
pose of  his  real  and  residuary  personal  estate, 
and  they  purported  to  exercise  that  power  of 
sale.  The  question  arose  whether  they  could 
exercise  the  power,  or  whether,  by  reason 
of  the  provision  in  sect.  56  of  the  Settled  Land 
Act,  1882,  they  were  bound  to  get  the  consent 
of  some  persons  to  the  sale. 

Held — that  the  power  of  sale  given  by  the 
will  was  not  exercisable  without  the  consents  of 
the  persons  beneficially  interested  under  the 
will  who  were  tenants  for  life,  or  entitled  to 
exercise  the  powers  of  a  tenant  for  life,  under 
the  Settled  Land  Acts  as  there  was  a  conflict 
within  the  meaning  of  sect.  56. 

Held,  also — that  a  daughter  was  not  one  of 
several  persons  who  together  constituted  a  tenant 
for  life  :  she  was  simply  a  tenant  for  life  of  one 
undivided  share  ;  she  was  not  tenant  for  hfe  of 
the  entirety,  nor  was  she  one  of  several  persons 
who  were  together  tenant  for  life  of  the  entirety  ; 
and  there  was  no  person  who  was  tenant  in 
common  with  her  of  the  undivided  share. 
In  re  Osborne  and  Bright's,   Ld.,   [1902] 

[1  Ch.  335  :  71  L.  J.   Ch.  285  ;  50  W.  R.  468  ; 
86  L.  T.  178— Kekewich,  J. 

132.  Possession  during  Minority — Trustees  fcr 
the  Purposes  of  the  Convei/ancing  Act  and  Lata 
of  Property  Act,  1S8U14"*:  45  Vict.  c.  41),  s.  42 
—Settled  Land  Act,  1882  (45  A:  46  Vict.  c.  38). 
s.  60 — Testamentary  Guardian — 12  Chas.  2,  c.  21, 

IG 
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Tenant  for  "LiU— Continued. 
s.  9.] — A  testator  made  a  will  which  contained 
a  specific  devise  of  his  Pitminster  estate  to  the 
infant  plaintifE  for  life,  and  he  appointed  the 
defendants  trustees  for  the  purposes  of  the 
Settled  Land  Acts,  but  did  not  expressly  appoint 
them  trustees  for  the  purposes  of  sect.  ■12  of  the 
Conveyancing  and  Law  of  Property  Act,  1881. 
The  will,  however,  contained  a  clause  providing 
for  the  application  of  the  accumulations  of 
income  in  the  event  of  the  death  of  the  infant 
tenant  for  life  during  his  minority  which  showed 
that  the  diaftsman  of  the  will  thought  he  had 
appointed  the  defendants  trustees  for  the  purposes 
of  sect.  42. 

Held — that  the  defendants  were  not  appointed 
trustees  for  the  i)urposes  of  sect.  42,  nor  were 
they  by  virtue  of  sect.  60  of  the  Settled  Land 
Act,  1882,  trustees  for  the  purposes  of  sect.  42  ; 
and  that  the  testamentary  guardian  of  the  infant 
was  entitled  during  his  minority  to  receive  the 
rents  and  profits  of  the  property  in  question  by 
virtue  of  12  Chas.  2,  c.  44,  s.  9.  ^ 

In  re  Helyar,  Helyar  r.  Beckett,  [1902] 

[1  Ch.  391  ;  71   L.  J.  Ch.  209  ;  50  W.  R.  285  : 

85  L.  T.  627  ;  18  T.  L.  R.  207— Joyce,  J. 

133.  Trust  to  Keej?  up  Mansion  House  and  to 
Permit  A.  to  Reside  there — Settled  Land  Act, 
1882  (45  &  46  Vict.  c.  38).]— A  testatrix  devised 
all  her  real  estate  to  trustees  on  trust  to  accumu- 
late the  proceeds  for  twenty  years  for  the  benefit 
of  her  granddaughter  ;  and"  in  the  meantime  the 
trustees  were  ordered  to  keep  up  the  several 
mansion  houses  with  their  grounds,  «fcc.,  in  a  fit 
state  for  residence,  and  to  pay  the  wages  of 
indoor  and  outdoor  servants  necessary  for  that 
purpose,  and  to  permit  her  daughter  to  reside  at 
any  of  them  at  any  time,  and  to  pay  her  an 
allowance  of  £80  per  week  during  such  residence. 

Held — that,  as  the  daughter  had  an  absolute 
right  of  living  there,  she  must  be  regarded  as 
tenant  for  life  of  the  mansion  houses  for  the 
purposes  of  the  Settled  Land  Acts. 

In  re  Games  Settled  Estates  ([1899]  1  Ch. 
324  ;  68  L.  J.  Ch.  120  ;  47  W.  R.  352  ;  79  L.  T. 
542— North,  J.,  No.  205,  infra)  followed. 

Decision  of  Swinfen  Eady,  J.  ([1902]  2  Ch. 
679  ;  72  L.  J.  Ch.  89  ;  51  W.  R.  89  ;  87  L.  T. 
647  ;  18  T.  L.  R.  752)  affirmed. 

In  re  Baroness  Llanover's  Will,  Herbert 

[f.  Freshfield,  [1903]   2  Ch.  16  ;  72  L.  J. 

Ch.  406;  51  W.    R.    418;  88    L.    T.    648;  19 

T.  L.  R.  338-C.  A. 

134.  Mayision  House  Burnt  Down  —  Policy 
Monies— Fires  Prerention  (^MetrojJolis)  Act, 
1874  (14  Geo.  3,  c.  78).  .s.  83.]— Where  a  mansion 
house  and  other  property  were  settled  by  will 
upon  a  tenant  for  life  with  remainder  over,  and 
the  premiums  payable  on  a  policy  of  insurance 
against  fire  on  the  mansion  house  were  paid  out 
of  the  income  of  the  estate,  and  the  mansion 
house  was  destroyed  by  fire  :  — 

Held— that  the  policy  monies  must  be  applied 


in  rebuilding  the  mansion  house,  and  did  not 
belong  to  the  tenant  for  life. 
In     re     Quicke's     Trusts,    Poltimore    r. 
[Quicke,  (1907)  24  T.  L.  R.  23— Eady,  J. 

135.  Heir-at-Law — Trustees  in  -Possession — 
Rents  being  Accumulated  to  Pay  off  Incum- 
brances—Settled  Land  Act,  1882  (45  &  46  Vict. 
c.  38),  ss.  2  (2),  58  (1).]— The  plaintiff  was 
heiress-at-law  of  L.,  who  had  devised  her  realty 
to  the  use  of  trustees,  giving  them  powers  of 
management,  and  directing  them  to  pay  certain 
annuities  out  of  rents  and  profits.  During  the 
lives  of  the  plaintiff  and  two  other  persons  (but 
not  for  more  than  twenty  years  after  the  testa- 
trix's death)  the  trustees  were  to  apply  the 
surplus  rents  in  the  discharge  of  incumbrances 
on  the  estates,  or  in  the  purchase  of  other  estates 
to  be  held  on  like  trusts. 

Subject  to  and  after  the  determination  or 
failure  of  the  foregoing  directions,  the  trustees 
were  to  stand  possessed  of  the  estate  in  trust 
for  F.'s  daughters  successively  according  to 
seniority  in  tail  male,  with  a  like  remainder 
to  E.'s  daughters.  No  such  daughters  were  yet 
born. 

After  the  determination  or  failure  of  the  fore- 
going directions  and  trusts,  the  trustees  were  to 
settle  the  estates  to  successive  uses  for  lives,  and 
ill  tail  male  for  ultimate  remaindermen,  but 
there  was  ultimate  limitation  of  the  fee.  There 
were  ultimate  remaindermen  for  lives  and  in 
tail  male  already  born. 

In  In  re  Baroness  Llanover  ([1903]  2  Ch. 
330),  Farwell,  J.,  held  that  the  direction  to 
apply  the  surplus  rents  in  the  purchase  of  other 
estates  must  be  deemed  to  be  struck  out  by  the 
Accumulations  Act,  1892,  and  that  the  accumula- 
tion trust  must  be  read  as  limited  to  the  dis- 
charge of  incumbrances  ;  and  subsequently  he 
declared  that  when  the  accumulations  should  lie 
sufficient  to  discharge  the  incumbrances  the 
accumulation  trust  would  become  void,  and  that 
from  that  time,  and  so  long  as  the  surplus  rents 
should  by  law  remain-  undisposed  of,  they  would 
belong,  and  be  payable  by  the  trustees  as 
received,  to  the  plaintiff  as  heiress-at-law.  The 
accumulations  were  not  yet  sufficient  to  discharge 
the  incumbrances  if  a  mortgage  created  by  the 
trustees  to  pay  estate  duty  was  to  be  included. 

Held — (1)  that  this  mortgage  vs^as  an  incum- 
brance within  the  accumulation  trust. 

(2)  That,  subject  to  the  accumulation  trust, 
the  surplus  rents  would  be  payable  to  a  daughter 
of  F.  or  E.  as  tenant  in  tail  male,  but  that  until 
the  birth  of  such  a  daughter,  ancl  subject  to  any 
such  daughter's  interest,  they  were  payable  by 
the  trustees  to  the  plaintiff  as  heiress-at-law 
during  the  lives  of  F.  and  E..  after  whose  deaths, 
subject  to  any  daughter's  estate  in  tail  male, 
the   ultimate   remaindermen   would    come   into 


(3)  That,  having  regard  to  the  nature  and 
extent  of  her  interest  as  heiress-at-law,  the 
plaintiff  had  not  at  the  present  time  the  powers 
of  a  life  tenant  either  under  cl.  vi.  or  cl.  ix.  of 
sect.  58,  sub-sect.  1,  of  the  Settled  Land  Act, 
1882. 

i^« /r  Jy//e.y  ((]  884)  26  Ch.   D.   736;  53  L.  J. 
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Ch.  8(17  ;  no  L.  T.  46()  ;  32  W.  R.  735— C.  A.) 

followed  as  to  cl.  vi.  and  distinguished  as  to  cl.  ix. 

In  re  CUtheroe  Estate  ((1885)  31  Ch.  D.  135  : 
55  L.  J.  Ch.  107  ;  53  L.  T.  733  ;  34  W.  R.  169— 
C.  A.);  1)1  re  Ii,ieJiardsun  ([1900]  2  Ch.  778  ;  r,9 
L.  J.  Ch.  804— Stirling,  J.,  No.  138,  infra)  ;  and 
In  re  J/o/iey  Ki/rle's  Settlement  ([1900]  2  Ch. 
839  ;  69  L.  J.  Ch.  780  ;  83  L.  T.  74  ;  49  W.  R. 
44— Cozens-Hardy,  J.,  No.  200,  infra}  distin- 
guished. 
In  re    Baroness    Llanovee  ;     Herbert    c. 

[Ham,  [1907]  1  Ch.  635  ;  76  L.   J.  Ch.  427  ; 
97  L.  T.  287— Eady,  J. 

136.  "  Settlement " — Settlement  of  Personalty — 
Land  Purchased  by  Trustees  under  Power  Con- 
tained in  Settlement— Settled  Land— Settled 
Land  Act,  1882  (45  &  46  Vict.  c.  38),  ss.  2  (1), 
33,  63.]— A  settlement  comprising  personal 
property  only  gave  power  to  the  trustees  to 
invest  the  trust  funds  in  the  purchase  of  land  to 
be  held  by  them  upon  trust  for  sale,  and  until 
sale  upon  the  trusts  of  the  settlement. 

Held — that  land  so  purchased  was  "  settled 
lan'l,"  the  settlement  being  a  settlement  upon 
trust  "for  persons  by  way  of  succession"  within 
the  meaning  of  sect.  2  (1)  of  the  Settled  Land 
Act,  1882,  that  the  person  entitled  for  the  time 
being  to  the  income  of  the  trust  funds  was 
"  tenant  for  life  "  within  sect.  63,  and  that  the 
personal  property  still  in  the  hands  of  the  trustees 
was  capital  monies. 
In  re  Child's  Settlement,  [1907]  2  Ch.  348  ; 

[76  L.  J.  Ch.  565  ;  97  L.  T."80  ;  23  T.  L.  R. 
609— Kekewich,  J. 


(b)  Persons   having   the  Powers  of  Tenant  for 
Life. 

137.  Irust  for  Accumulation — "  Other  Pur- 
jwses  ''—Settled  Land  Act,  1882  (45  &  46  Vict. 
c.  38),  s.  58,  sub-s.  1  (vi.)].:-A  tenant  in  tail  was 
in  possession  of  certain  real  estates  subject  to  a 
trust  for  the  payment  of  certain  annuities.  He 
disentailed  the  property  and  conveyed  it,  subject 
to  annuities,  to  the  trustees  of  his  marriage  settle- 
ment to  the  use  (subject  to  a  rent-charge  by  way 
of  pin-money)  of  the  trustees  for  a  term  of 
twenty-one  years,  and  subject  thereto  to  the  use 
of  the  husband  for  his  life,  with  remainders 
over.  The  trusts  of  the  term  were  for  manage- 
ment and  accumulation. 

Held — that  the  settlor  had  the  powers  of  a 
tenant  for  life  under  the  Settled  Land  Act,  1882, 
s.  58,  over  the  property  comprised  in  the  will 
and  settlement  subject  to  the  term. 

In    re    Stranqwaiis,    Ilickleij    v.    Sf ra/ii/irai/s 
((1886),  34   Ch.   D.'  423;  56   L.  .1.  Ch.  \'.i:>  :  35 
W.  R.  83  ;  55  L.  T.  714— C.  A.)  distinguislied. 
In-  re  Martyn,  Coode   r.    Mautyn,    (1900) 

[69  L.  J.  Ch.  733  ;  83  L.  T.  146— Kekewich,  J. 

138.  Possession  —  Term  of  Years  to  Secure 
Incumbrances — Delivery  of  Title  Deeds — Con- 
ditional Order— Settled' Land  .lc^,4882  (45  i:  46 
Vict.  c.  38),  .y.  2,  sul)-s.  5,  7  ;  .v.  53  ;  s.  58,  sub-s.  1, 


els.  (6),  (9).]— Apart  from  the  Settled  Land  Act, 
the  Court  has  a  discretion  to  direct  the  trustees 
of  settled  estates  to  give  up  possession  to  the 
tenant  for  life,  and  scmble  that  the  power  may 
be  exercised  in  favour  of  a  tenant  for  life,  who 
is  not  a  cestui  que  trust,  but  whose  estate  is 
subject  to  a  term  for  securing  incumbrances. 

See  Tidd  v.  Lister,  (1820)  5  Madd.  429  ;  21 
R.  R.  323,  and  Blake  v.  liunbury,  (1790)  1  Ves. 
Jr.  194  ;  1  R.  R.  111. 

Since  the  passing  of  the  Settled  Land  Act, 
1882.  the  Court  has  exercised  the  discretion 
which  it  had  before  much  more  freely. 

See  In  reBagot.  [1894]  1  Ch.  177  :  63  L.  .J.  Ch. 
515  ;  42  W.  R.  170  ;  70  L.  T.  229  ;  8  R.  41— 
Chitty,  J. 

By  the  trusts  of  a  settlement  the  applicant  to 
be  let  into  possession  of  the  settled  estates  was 
entitled  to  an  annuity  of  iJ;600  a  year.  He  had 
the  powers  of  a  tenant  for  life  under  the  Settled 
Land  Acts,  and  could  therefore  let.  Tlie  trustees 
had  no  power  to  grant  leases. 

Held — that  the  most  beneficial  way  in  which 
the  property  could  be  dealt  with  was  to  let  the 
applicant  into  possession  upon  his  giving  the 
usual  undertakings  as  to  the  performance  of 
the  trusts  of  the  term,  and  he  ought  to  have  the 
title-deeds  in  his  possession. 

In  re  CUtheroe  Estate  ((1885)  28  Ch  D.  378  ; 
54  L.  J.  Ch.  401  ;  52  L.  T.  294)— V.-C.  Bacon) 
followed. 

In  re  Richardson.  Richardson  t.  Richakd- 

[SON,  [1900]  2   Ch.  778  ;  69  L.  J.  Ch.  804— 

Stirling,  .J. 

139.  Settled  Land  Act,  1882  (45  &  46  Vict. 
c.  38),  s.  58,  sub-s.  (vi.).] — A  testator  by  his  will 
gave  his  wife  the  use  of  his  residence  as  long  as 
she  should  desire  it,  his  estate  to  pay  all  rates, 
taxes,  and  outgoings  in  respect  thereof. 

Held — that  she  had  the  powers  of  a  tenant 
for  life  in  respect  thereof  under  the  Settled  Land 
Acts. 

In  re    Trenchard,    Ward    v.    Trenchard, 
[(1900)  16  T.  L.  R.  .525— Byrne,  J. 

140.  Condition  of  Residence — Invalidity  of 
Condition— Settled  Land  Act,  1882  (45  &  46  Vict. 
c.  38),  ss.  51,  58,] — A  testatrix  devised  real 
estate  to  her  niece  on  condition  that  she  resided 
there  during  an  aunt's  life  and  kept  a  home 
there  for  the  latter  whenever  she  should  require 
it ;  in  default,  there  was  a  gift  over  on  the  same 
condition  to  another  niece.  The  aunt  was  a 
lunatic  anil  under  restraint. 

Held — that  the  niece  was  a  ■•  person  having 
the  powers  of  a  tenant  for  life  "  under  sect.  58  of 
the  Settletl  Land  Act,  1882  ;  that  the  provision 
as  to  residence  w.-is  a  coiuiition  (not  a  trust  for 
the  aunt's  benefit)  and  as  such  was  void  under 
sect.  51  :  and  that  therefore  the  niece  could  sell 
the  projjcrty  as  tenant  for  life. 
In  re  Richardson,  Richardson  r.  Kichaud- 

[SON  (2),  [1904]  2  Ch.  777  ;   73  L.  ,1.  Ch.  783  : 
.53  W,  R.  U  :  '.11   L.  T.  TT.'.— J.-yce.  J. 
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Tenant  for  Life — Cuntinued. 

141.  Ueri.se  to  Widow  duj-in/f  WidowJiood  for 
Benejit  of  Herself  and  Children — Settled  Land 
Act,  1882  (45  &  46  Vict.  c.  38),  ss.  2,  58.]— A. 
gave  real  estate  to  trustees  upon  trust  for  his 
wife  during  widowhood,  for  the  benefit  and 
maintenance  of  herself  and  her  children,  and  for 
their  proper  bringing  up. 

Held — that  although  the  widow's  interest 
was  charged  with  the  maintenance  of  the 
children,  she  had  the  powers  of  a  tenant  for 
life  under  sect.  58  (1)  (vi.)  of  the  Settled  Land 
Act,  1882. 
In  ee  Pollock,  Pollock  r.  Pollock,  [1906] 

[1  Ch.  146  ;  75  L.  J.  Ch.  120  ;  .54  W.  K.  267  ; 
94  L.  T.  92— Eady,  J. 

142.  'Trust  to  allow  Residue  to  Remain  as 
Invested  —  Discretion  to  Sell  —  Poiver  in  the 
Nature  of  a  Trust— Settled  Land  Acts,  1882  (45  & 
46  Vict.  c.  38).  ss.  58  (1)  (ix.)  63,  and  1884  (47  & 
48  Vict.  c.  18),  s.  7. 

Senible.  a  case  covered  by  sect.  63  of  the 
Settled  Land  Act,  1882,  cannot  be  regarded  as 
falling  within  sect.  58  (1)  (ix.)  of  that  Act. 

A  testator  left  realty  and  personalty  to  trustees 
upon  trust,  either  to  allow  it  to  remam  as  invested 
at  his  death,  or,  as  and  when  his  trustees  should, 
in  their  absolute  discretion,  see  fit  to  do  so,  from 
time  to  time  to  sell  and  convert. 

The  income  of  the  original,  or  any  substituted, 
investment  was  to  be  paid  to  his  wife  during 
widowhood,  and  on  her  re-marriage  half  was  to 
continue  to  be  so  paid  ;  subject  to  her  life  interest 
the  property  was  to  be  held  in  trust  for  his  son, 
and,  if  he  should  die  under  twenty-five,  then  in 
trust  for  the  widow  absolutely. 

Held — that  the  will  created  not  a  mere  power, 
but  a  trust  for  sale  with  a  power  to  postpone, 
and  that  the  widow  was  a  tenant  for  life  within 
the  meaning  of  sect.  63  of  the  Settled  Land  Act. 
1882. 

In  re  Crips,  Crips  i:  Todd,  (1907)  95  L.  T.  865 
[ — Kekewich,  J. 

143.  Non-he neticial  Owners-— Trustees — Estate 
pas  autre  vie— Settled  Land  Act,  1882  (45  &  46 
Vict.  c.  38),  s.  5.S  (1)  (v,).] — The  nine  clauses  of 
sect.  58  (1)  of  the  Settled  Land  Act,  1882,  refer 
only  to  persons  beneficially  entitled.  Therefore 
trustees  having  an  estate  jm>'  autre  vie  cannot 
exercise  the  powers  of  a  life  tenant  under  sect. 
58  (1)  (v.). 

Vine  V.  Raleigh  ([1896]  1  Ch.  37  ;  65  L.  J.  Ch. 
103  ;  73  L.  T.  655  ;  44  W.   K.  169  ;  Chitty,  J.) 
not  followed. 
In    re   Jemmett    and   Guest's    Contract, 

[1907]  1  Ch.  629  ;  76  L.  J.  Ch.  367— Eady,  J. 

(c)  Powers. 

(i.)   General. 

144.  Subsequent  Settlement  of  other  Land 
subject  to  Mortgage  upon  Identical  Trusts — 
— Discharge  of  Mortgage  by  Mortgage  of  both 
Properties— Settled  Land  Art,  1882,  s.  2,  sub-s. 
1— Settled   Land  .4rf,  1890,  .s.  11.]— The  tenant 


for  life  of  estate  A.,  which  was  unincum- 
bered, settled  estate  B.,  subject  to  a  mort- 
gage, upon  trusts,  which  in  the  events  which 
happened  were  identical  with  those  upon  which 
estate  A.  was  settled.  The  mortgagee  of  estate 
B.  having  given  notice  requiring  payment  off  of 
the  mortgage,  the  tenant  for  life  took  out  a 
summons  asking  for  a  declaration  that  he  had 
power  to  raise  the  sum  required  by  a  mortgage 
of  both  estates. 

Held— that  the  tenant  for  life  had  power  to 
raise  the  sum  required  by  a  mortgage  of  both 
estates. 
In    re    Lord   Monson's    Settled    Estates, 

[1898]  1  Ch.  427  ;  67  L.  J.  Ch.  176  ;  78  L.  T. 

225  ;  14  T.  L.  R.  247  ;  46  W.  R.  330— Romer,  J. 

145.  'Tenant  for  Life — Paving  Expenses — 
"  Charge  on  the  Premi.ses  "  —  Incuinhrance  — 
Raising  Money  to  di.^charge  Incumbrance — 
Public  Health  Act,  1875  (38  &  39  Vict.  c.  55), 
ss.  4,  150,  2ol— Settled  Land  Act,  1890  (53  &  54 
Vict.  c.  69),  .S-.  11.]— A  tenant  for  life  of  an 
estate,  in  order  to  avoid  further  proceedings  by 
an  urban  district  council  paid  a  proportion  of 
the  expenses  of  paving  a  street  bounding  the 
estate. 

Held — that  the  expenses  being  until  recovery 
a  "charge  on  the  premises  in  respect  of  which 
they  were  incuired,"  within  sect.  257  of  the 
Public  Health  Act,  1875,  the  tenant  for  life  was 
entitled  to  be  recouped  and  to  keep  the  charge 
alive  in  his  own  favour  ;  and  that  it  was  an 
incumbrance  within  sect.  11  of  the  Settled  Land 
Act,  1890,  and  the  tenant  for  life  could  raise  the 
money  necessary  for  discharging  that  incum- 
brance and  costs. 

In  re  Smith's  Settled  Estates,  [1901]  1  Ch. 
[689  ;  70  L.  J.  Ch.  273— Buckley,  J. 

146.  Power  to  Mortgage — Consolidating  Mort- 
gages—  Costs — ^^  Where  3Joney  is  Hequired" — 
Settled  Land  Act,  1890  (53  &  54  Vict.  c.  69),  s. 
11.]— Sect.  11  of  the  Settled  Land  Act,  1890, 
must  be  read  as  if  it  meant  "  where  money  is 
reasonably  required  having  regard  to  the  circum- 
stances of  the  settled  land." 

Where  land  was  settled  subject  to  several 
mortgages,  all  bearing  interest  at  4  per  cent., 
and  the  tenant  for  life  had  a  right  under  the 
settlement  to  resort  to  capital  in  the  event  of  the 
income  payable  to  her  falling  below  a  certain 
figure,  and  one  of  the  mortgages  was  called  in, 
and  it  was  found  that  that  mortgage  could  not 
be  readily  transferred,  but  that  a  consolidating 
mortgage  for  the  whole  amount  due  under  all 
the  mortgages  could  be  got  at  3J  per  cent, 
interest  : — 

Held — that  the  tenant  for  life  was  empowered 
by  the  11th  section  of  the  Settled  Land  Act, 
1890,  and  was  justified  in  raising  the  amount  by 
which  the  costs  of  the  consolidating  mortgages 
exceeded  the  costs  of  the  transfer  of  the  mortgage 
called  in  by  a  mortgage  of  the  settled  land  for 
that  amount. 
In  re  Clifford,  Scott  r.  Clifford,  (1901), 

[50  W.  R.  .58  ;  85  L.  T.  410  ;  [1902]  1  Ch.  87  ; 
71  L.  J.  Ch.  10— Buckley,  J. 
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147.  E.echaHfje  of  Eaxenicn t^—Xo  Ej-cha wyf,  or 
Partition  of  Land-  Settled  Lafid  Act,  1890  (53  4' 
54  Vict.  c.  69),  *.  5.] — On  the  true  punctuation 
of  sect.  5  of  the  Settled  Land  Act,  181)0,  an  ease- 
ment over  the  settled  land  may  be  granted  in 
exchange  for  the  grant  of  an  easement  over  other 
land,  although  theie  is  no  exchange  or  partition 
of  land. 

Ix  RE  Bracken's  Settlement,  [1903]  1  Ch. 

[265  ;  72  L.  J.   Ch.   101  ;  51    W.  R.  411  ;  87 

L.  T.  743— Eady,  J. 

148.  Annuitants  Entitled  to  Rents  and  Profits 
— Remainderman — Tenants  for  Life  for  Purposes 
of  Settled  Land  Acts— Settled  Land  Act,  1882 
(45  &  46  Vict.  c.  38),  ss.  2  (5)  (6),  58  (1)  (ix.).] 
— A  testator  gave  his  residuary  real  and  personal 
estate  to  trustees  upon  trust  to  pay  certain  life 
annuities  out  of  the  rents  and  profits,  and  in  each 
year  to  divide  any  surplus  income  between  the 
annuitants  then  living  in  shares  proportionate  to 
their  annuities  (considering,  for  this  purpose,  the 
person  entitled  subject  to  the  life  annuities  to 
the  trust  funds,  as  an  annuitant  to  the  extent  of 
any  lapsed  annuities)  ;  then  followed  an  ultimate 
gift,  after  the  death  of  all  the  annuitants,  in 
favour  of  the  person  entitled  to  a  certain 
estate. 

Held— that   the   whole  body    of    annuitants 
for  the  time  being   could  together  exercise  the 
powers  of  a  tenant  for  life  under  sect.  58  of  the 
Settled  Land  Act,  1882. 
Ik  re    Bennet,    Bennet  r.  Bexnet,    [1903] 

[2  Ch.  136  ;  72  L.  J.  Ch.    524  ;  88  L.  T.  683— 
Kekewich,  J. 

149.  Power  of  Tenant  for  Life  to  Release 
Easement  Enjoyed  with  Settled  Jjand — Settled 
Land  Acts,  1882  (45  &  46  Vict.  c.  38),  s.  2. 
siih-s.  10,  .V.  3,  suh-s.  1,  ss.  17,  21,  and  1890 
(53  &  54  Vict.  c.  69),  s.  5.] — Atenaiit  for  life  has 
no  power,  under  the  Settled  Land  Acts,  1882  to 
1890,  to  release  a  right  of  way  enjoyed  in  connec- 
tion with  settled  land  over  another  tenement, 
either  by  way  of  sale  or  in  exchange  for  a  release 
of  a  similar  right  of  way  enjoyed  over  his  settled 
land.  Nor  can  the  tenant  for  life  purchase  the 
release  of  the  latter  easement  out  of  capital 
money. 

Ix  BE  BUOTHERTON,  BROTHERTOX  r.  BrOTHER- 
[ton,  (1907)  52  Sol.  Jo.  44^Joyce.  J. 

(ii.)  Leasing. 

160.  Powers  of  Leo.si/if/  htj  SctflriKnif  or  Inj 
Statute  Mimrals  with  lanfimi  llrnt.s  Sc//ini/ 
Price— Validit I/— Settled  Land  Act,  1882  (45  \; 
46  Vict.  c.  38),  'ss.  2,  9, 1 1,  ',r,— Settled  Land  Act. 
1.S90  (53  &  54  Vict.  c.  69),  .v.  8.]  -Heniy,  late 
Earl  of  Lonsdale,  who  died  in  1876,  by  his  will 
devised  large  estates  to  uses  under  which  there 
were  several  successive  tenants  for  life,  with 
remainder  to  the  i.ssue  in  tail  male  of  ca(;h 
according  to  seniority.  St.  George,  the  last  Earl 
of  Lonsdale,  one  of  such  tenants  for  life  in  1881, 
purchased  the  reversionary  interest  fif  his  brother, 
the  present  earl — the  plaintifE— ^and  conveyed  it 


to  trustees  on  trust  for  man.ngement  and  for  the 
maintenance  of  the  earldom.  St.  (Jeorge  died  in 
1882  without  issue.  Snice  then  the  estates  had 
been  managed  by  the  trustees  of  the  settlement 
of  1881.  The  will  of  Henry  contained  a  power 
of  granting  mining  leases  at  "  the  best  rents, 
tolls,  duties,  royalties  or  reservations,  by  the 
acre,  ton,  or  otherwise  that  can  be  reasonably 
gotten  without  taking  anything  in  the  nature  of 
a  fine  or  premium."  Many  leases  of  the  settled 
minerals,  reserving  rents  varying  with  the  selling 
price  of  the  minerals  gotten,  had  been  granted 
since  1.S83,  and  all  had  been  granted  by  the 
present  earl  with  the  consent  of  the  trustees, 
and  were  expressed  to  be  made  in  exercise  of 
"  every  power "  or  authority  enabling  him  in 
that  behalf. 

Held — (1)  that  the  power  of  leasing  in  the 
will  had  not  been  extinguished  by  the  alienation 
of  the  life  estate,  as  it  is  settled  that  a  power 
appendant  may  be  exercised  by  the  donee 
thereof,  although  the  estate  to  which  it  was 
appendant  be  gone,  provided  there  is  no 
derogation  from  the  rights  of  the  alienee  of  the 
estate ;  and  (2)  that  the  power  in  the  will 
authorised  the  grant  by  the  earl,  with  the  consent 
of  the  trustees,  of  tiie  leases  reserving  a  rent 
varying  with  the  selling  price  of  the  minerals,  in 
accordance  with  the  custom  of  the  country  ; 
and  (3)  that  the  power  in  the  will,  and  that  only, 
had  been  executed,  and  (4)  that  no  part  of  the 
rents  need  be  set  aside. 

Held,  also,  that  the  words  '•  in  case  of  conflict 
between  the  provisions  of  a  settlement  and  the 
provisions  of  this  Act,"  occurring  in  sect.  56  of 
the  Settled  Land  Act,  1882,  mean  provisions 
connected  with  the  execution  of  the  power,  e.g., 
consent  of  a  third  person — not  with  the  results 
of  such  execution. 

A  person,  who  has  effectively  appointed  under 
a  power  created  by  one  instrument,  cannot  again 
appoint  the  same  property  under  a  power  created 
by  another  instrument. 
Earl  of  Lonsdale  /•.  Lowther,  [1900]  2  Ch. 

[687  ;    69   L.  J.  Ch.  686  ;    83  L.   T.  312  ;  16 
T.  L.  R.  509— Farwell,  J. 

151.  .Mineral  Lea.^e  —  Consideration  for 
Accepting  Surrender  of  Incase —  C  'apifal  or  Income 
—  Casual  Profit.] — According  to  the  common 
law  rule,  money  paid  to  a  legal  life  tenant  as  the 
consideration  for  accepting  the  surrender  of  a 
lease  belongs  to  that  life  tenant. 

A  lease  of  seams  of  coal  was  made  by  a  legal 
life  tenant  in  possession  in  1899  for  twenty-two 
years  from  July,  1 898,  under  a  power  in  a  will,  and 
was  granted  on  the  surrender  of  a  previous  lease, 
which  was  not  determinable  by  the  lessees  in 
pursuance  of  a  provision  in  the  lease  until  1900. 
The  lessees  ))aid  the  tenant  for  life  £1,425  for 
the  remaining  nineteen  years  of  the  term. 

Held — that  the  case  was  outside  the  settled 
Land  Acts;  that  the  life  tenant  had  no  oi)tion 
in  the  matter,  ami,  therefore,  no  question  of 
mala  fides  could  arise  ;  tiiat  there  was  no  ground 
for  raising  any  equity  against  the  tenant  for 
life,  compelling  lier  to  hold  the  money  as 
ca[)ital ;    and   that   the   ordinary  common   law 
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rule  applied,  and  she  was  entitled  to  retain  the 
£1,425  as  a  casual  profit. 

Jn  ee  Hunloke's  Settled  Estates,  Fitzroy 

[r.  Hunloke.  [1902]  1  Ch.  941  ;  71  L.  J.  Ch. 

530  ;  86  L.  T.  829— Eady,  J. 

152.  Mining  Lease — Varying  Minimum  Beiit — 
Wayleare  after  Coal  itm-lied — Settled  Land  Act, 
1882  (45  &  46  Vict.  c.  38),  ss.  6,  7,  mis.  2  ;  .v.  9, 
.suh-s.  1  (i.),  (ii.)  ;  s.  17,  sith-s.  1  ;  s.  53.]— Whether 
any  particular  lease  satisfies  the  requirements  of 
the  Settled  Land  Act,  1882,  must  depend  on  the 
evidence. 

An  estate  comprised  about  340  acres  of  land 
lying  in  scattered  plots,  the  coal  under  which 
could  not  be  worked  except  in  conjunction  with 
the  coal  under  the  adjoining  and  intermixed 
lands.  The  applicant  was  the  tenant  for  life  in 
possession  under  his  father's  will,  and  his  son, 
the  tenant  for  life  in  remainder,  was  an  infant. 
In  1900  the  applicant  entered  into  an  agreement 
with  a  limited  company  whereby  he  agreed,  as 
tenant  for  life,  to  lease  a  seam  of  coal  under  the 
settled  estate  for  sixty  years  from  January  1st, 
1898.  It  was  proved  that  the  terms  of  this 
agreement  weie  such  as  were  usually,  or  indeed 
universally,  adopted  in  this  particular  mining 
district,  and  that  the  rent  was  the  best  rent 
within  the  meaning  of  sect.  7,  sub-sect.  2,  of  the 
Settled  Land  Act,  1882,  and  that  the  agreement 
was  made  honestly  in  the  interest  of  all  parties. 
By  a  provision  in  the  will  two-thirds  of  the  rent 
were  to  be  set  aside  as  capital  moneys. 

Held — that  the  lease  might  reserve  a  mini- 
mum yearly  rent,  which  was  not  to  begin  until 
the  second  year  of  the  term  and  need  not  be  con- 
stant when  once  it  began,  but  might  increase 
year  by  year  until  the  fifth  year  of  the  term  ; 
that  the  minimum  rent  was  reserved  in  order 
that  the  lessee  might  have  a  strong  pecuniary 
inducement  to  get  the  coal  with  reasonable  speed 
and  regularity,  and  it  was  really  a  part  payment 
in  advance  of  the  purchase-money,  and  the 
remaindermen  were  not  damnified,  inasmuch  as 
their  proportion  of  all  money  so  paid  in  advance 
was  secured  ;  that  there  might  be  inserted  in  such 
lease  a  proviso  for  the  cesser  of  the  minimum 
rent  when  all  the  coal  demised  by  the  lease, 
except  such  parts  thereof,  if  any,  as  in  accord- 
ance with  the  provisions  of  the  lease  were  not  to 
be  worked  or  paid  for,  should  have  been  paid  for 
at  the  acreage  rate  reserved  by  the  lease  ;  that 
such  lease  might  contain  a  wayleave  for  foreign 
coal  to  continue  after  such  cesser  at  a  nominal 
rent,  as  it  was  practically  impossible  to  deal  with 
the  wayleave  in  any  other  way,  and  that  there 
was  nothing  in  the  statutes  to  A'itiate  the 
provisions  in  question. 

Decision  of  Byrne,  J.  ((1901)  50   W.  K.  199  ; 
86  L.  T.  76  ;  18  T.  L.  R.  83)  reversed. 
In  ke  Aldam's   Settled   Estate,    [1902]   2 

[Ch.  46  ;  71    L.  J.  Ch.  .552  ;  50  W.  R.  .500  ;  86 
L.  T.  510  ;  18  T.  L.  R.  579-  C.  A. 

153.  Lease  of  mqltt  to  let  down  Surface — Min- 
ing Lease— Settled  Land  Act,  1882  (45  &  46  Vict. 
c.  38),  ss.  2,  6,  7.]— S.  was  tenant  for  life  of 


certain  property  settled  by  himself  ;  he  had 
reserved  to  himself  by  the  deed  of  settlement  all 
mines  under  the  property  with  power  to  woi'k 
the  same  ;  any  person  exercising  such  reserved 
rights  being  bound  to  make  reasonable  com- 
pensation to  the  trustees  of  the  settlement,  for 
all  damage  done  to  the  inheritance,  and  to  the 
persons  for  the  time  being  entitled  to  the  surface 
for  all  damage  to  things  thereon. 

Held — (1)  that  S.  could  not  under  the  reserva- 
ti(jii  authorise  a  lessee  of  the  mines  to  let  down 
the  surface  ;  but 

(2)  That  under  sect.  6  of  the  Settled  Land  Act, 
1882,  he  could  as  tenant  for  life  grant  to   his 
lessee   of  the  mines  a  lease  of  the  right  to  let 
down  the  surface. 
SiTWELL  r.  Londesborough  (Eael  of),  [1905] 

[1  Ch.  460  ;  74  L.  J.  Ch.  254  ;  53  W.  R.  445— 
Warrington,  J. 

154.  Biiildiiiq  Lease — Heserration  of  Minerals 
—Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38), 
ss.  6—13,  17,  20.]— The  Settled  Land  Act,  1882, 
does  not  enable  a  tenant  for  life  to  grant  a 
building  lease  of  the  service  reserving  the  mines 
and  minerals. 

In    RE    Nkwell  and    Nevill's  Contract, 
[1900]   1  Ch.  90  ;  69  L.  J.  Ch.  94  ;  48  W.  R. 
181  ;  81  L.  T.  581— Kekewich,  J. 
Disappro  ved,  Ln  re  (Gladstone,  infra. 

155.  Building  Lease — Reser cation  of  Minerals 
— titled  Lund  Act,  1882  (45  &  46  Vict.  c.  38), 
■ss.  6,  13,  17.] — A  tenant  for  life  has  power, 
under  sect.  6  of  the  Settled  Land  Act,  1882,  to 
grant  a  lease  of  settled  land  containing  a 
reservation  of  the  mines  and  minerals. 

Ln  re  Newell  and  NerilVs  Contract  ([1900]  1 
Ch.   90  ;    69   L.  J.  Ch.  94  ;    48   W.  R.   181  ;  81 
L.  T.  581 — Kekewich,  J.,  sup7-a^  disapproved. 
In  re  Gladstone.  Gladstone  v.  Gladstone, 

[1900]  2  Ch.  101  ;  69  L.  J.  Ch.  455  ;  48  W.  R. 
531  ;  82  L.  T.  515  ;  16  T.  L.  R.  361— C.  A. 

156.  Power  of  Leading  for  Building  Purjwses 
Brxerring  Minerals.] — Under  a  settlement  a 
tenant  for  life  had  very  large  powers  of  leasing 
both  for  building  and  mining  purjioses,  and  they 
followed  the  precedents  contained  in  the  leading 
precedent  books.  The  question  arose  whether 
the  tenant  for  life  had  under  the  powers  con- 
tained in  the  settlement  i)o\ver  to  grant  leases  of 
settled  estates  for  building  purposes  reserving 
the  minerals  under  the  land. 

Held — that  it  was  quite  clear  there  was  a 
power  to  grant  building  leases  reserving  minerals 
under  the  land,  under  such  a  power  as  was 
contained  in  the  lease. 

Cockerell  v.  Cholmeleg,  ((1S30)  10  B.  &  C. 
564  ;  1  C.  &  F.  60)  discussed  and  distinguished. 

In  re  Duke  of  Rutland's  Settled  Estates, 
[  Duke  of  Rutland  v.  Marquis  op  Bristol, 
[1900]  2  Ch.  206  ;  69  L.  J.  Ch.  603— Byrne,  J. 

157.  Estate  Agents'  Commission  for  Letting  on 
Building    Leases— Payment    out    of    Capital — 
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Tenant  for  Life  — Co /it  inner!. 
Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38), 
.s.  21  (x.).]— A  tenant  for  life  of  a  settled  estate 
in  the  course  of  development  applied  for  an 
order  that  the  trustees  of  the  settlement  might 
be  authorised  to  pay  certain  charges  by  way  of 
commission  of  the  agents  of  the  estate  for 
letting  various  portions  of  the  estate  on  building 
leases,  and  that  these  charges  might  be  paid  out 
of  capital  moneys  in  the  hands  of  the  trustees. 

Held — that  these  charges  were  payable  out 
of  capital  money  arising  under  the  Settled  Land 
Act,  1882. 

In  re  Maryox  Wilson's  Settled  Estates, 

[1901]    1  Ch.  934  ;  70  L.  J.  Ch.  .500  ;  84  L.  T. 

708 — Joyce,  J. 

158.  Regard  to  Interest  of  all  Parties— ^Bona, 
fide  Exercise  of  Power— Ohjection  of  Remainder- 
men—Settled  Land  Act,  1882  (45  &  4fi  Vict.  c.  38), 
s.  53. J — A  tenant  for  life  in  exercising  any  of 
the  powers  conferred  by  the  Settled  Land  Acts 
must  have  regard  to  the  interests  of  all  parties 
entitled  under  the  settlement. 

A  testator  gave  to  his  wife  (the  defendant)  the 
use  and  enjoyment  rent  free  of  his  residence  for 
so  long  during  her  widowhood  of  him  as  she 
should  personally  reside  in  and  occupy  the  same. 
The  defendant,  being  about  to  marry  again 
intended,  prior  to  her  marriage,  to  exercise  her 
power  of  leasing  under  the  Settled  Land  Acts  by 
gi-anting  a  lease  of  the  residence  to  her  in- 
tended husband  for  twenty-one  years.  Those 
in  remainder  objected. 

Held— that  as  the  real  object  of  the  widow  in 
granting  the  lease  was  that  she  might  continue 
in  occupation  of  the  residence,  it  was  not  a 
bond  fide  exercise  of  her  powers  as  tenant  for 
life,  and  those  in  remainder  were  entitled  to  an 
injunction  to  restrain  the  widow  from  granting 
such  a  lease  without  first  giving  the  plaintiffs  an 
option  of  accepting  a  lease  on  the  same  terms  or 
obtaining  the  sanction  of  the  Court. 

Middlemas  r.  Stevens,  [1901]  1  Ch.  574  ;  70 

[L.  J.  Ch.  320  :  49  W.  R.  430  ;  84  L.  T.  47  ;  17 

T.  L.  R.  214— Joyce,  J. 

169.  Lease  to  Self  and  Others  Itimlid — Poiver 
to  Grant  Lease  to  Trustee  for  Self— Settled  Land 
Acts,  1877  (40  &  41  Vict.  e.  18), .?.  4(3,  and  1882 
(45  cVc  40  Vict.  c.  38),  s.  7.]— A  tenant  for  life 
cannot  under  his  statutory  powers  grant  a  valid 
lease  to  himself  and  others,  as  co-lessees  ;  for, 
whether  the  lessees'  covenants  therein  contained 
are  in  form  joint  only  or  joint  and  several,  there 
would  not  be  binding  covenants  upim  which  an 
action  might  be  brought  against  each  of  the 
lessees  at  any  time  after  the  grant  of  the  lease, 
and  the  existence  of  sucii  covenants  is  by  the 
statute  necessary  to  the  validity  of  the  lease. 

A  man  cannot  at  one  time  be  both  plaintiff 
and  defendant  :  per  Best,  C.  J.,  in  Aeale  v.  Turton 
((1827)4  I'.ing.  14!»;   29  R.  R.531). 

It  is  doubtful  whether  the  Courts  would  now 
uphold  a  lease  granted  by  a  tenant  for  life  to  a 
trustee  for  himself,  notwithstanding  JJevan  v. 


Hahgood    ((IStiU)     1      J.     cV:      H. 
Hatherley). 

Boyce  r.  Edbrooke,  [1903]    1 
[L.J.  Ch.  547;  51  W.  R.  424;  ( 


Ch.   836;    72 

8  L.  T.  344— 

Farwell,  J. 


160.  "Pirk" — '^  Lands  {if  any')  vsnally  occu- 
pied therewith" — Park  not  occupied  irith  Mansion 
House — Invalid  Lease  by  Tenant  for  Life — 
Claim  for  Damages  hy  Lessee — Settled  Land  Act, 
1890  (53  &  54  Vict.'c.  89),  s.  10,  suh-s.  2.]— By 
sect.  10,  sub-sect.  2,  of  the  Settled  Land  Act, 
1890,  "  notwithstanding  anything  contained  in 
the  Act  of  1882,  the  principal  mansion  house  (if 
any)  on  any  settled  land,  and  the  pleasure 
grounds  and  park  and  lands  (if  any)  usually 
occupied  therewith,  shall  not  be  sold,  exchanged 
or  leased  by  the  tenant  for  life  without  the  con- 
sent of  the  trustees  of  the  settlement  or  an  order 
of  the  Court." 

Held  —  that  the  words  "  usually  occupied 
therewith  "  applied  only  to  the  ''lands  (if  any)," 
and  that  therefore  a  tenant  for  life  could  not 
sell,  exchange  or  lease  the  park,  though  it  was 
not  usually  occupied  with  the  mansion  house, 
without  the  consent  of  the  trustees  or  an  order 
of  the  Court. 

Sutherland  v.  Sutherland  ([1893]  3  Ch.  169  ; 
62  L.  J.  Ch.  946  ;  42  W.  R.  13  ;  69  L.  T.  186— 
Romer,  J.)  followed. 

The  word  "  park  "  in  the  section  is  not  used 
in  its  legal  sense,  but  in  its  popular  meaning  of 
woodland  surrounding  or  adjoining  a  mansion 
house,  devoted  to  recreation  or  enjoyment,  but 
chiefly  to  the  support  of  deer,  though  sometimes 
to  cattle  or  sheep.  A  tenant  for  life  without  the 
consent  of  the  trustees  agreed  to  let  the  "  park" 
for  a  term  of  years.  The  lessee  entered  under 
the  agreement,  which  contained  no  provision  as 
to  title.  The  lessor  died  without  executing  a 
lease  and  the  remainderman  ejected  the  lessee. 

Held  —  that  the  lessee  had  no  claim  for 
damages  against  the  lessor's  estate. 

Day  V.  Singleton  ([1899]  2  Ch.  320  ;  68  L.  J. 

Ch.   .593  ;    48   W.  R.  18  ;    81  L.  T.  306— C.  A., 

see  Sale  of  Goods,  83)  distinguished. 

Pease   c.  Courtney,    [1904]    2   Ch.   503;    73 

[L.  J.  Ch.  760  ;  53  \V.  R.  75  ;  91  L.  T.  341  ;  20 

T.  L.  R.  653— Eady,  J. 

161.  Lease  of  Principal  Mansion  House — Lease 
to  Wife—Boviix  fide  Exercise  of  Power  by  Tenant 
for  Life — Two  Estatesand  7'wo  Mansion  Houses — 
'Consent  of  Trustees— Settled  Lund  Act,  1890 
(54  &  55  Vict.  c.  69),  .s\  10.]— A  tenant  for  life 
may  grant  a  lease  of  the  settled  land  to  his  wife 
if  it  is  not  done  at  the  expense  or  to  the  serious 
injury  of  the  remaindermen. 

Two  estates  in  different  counties,  each  with  a 
mansion  house  upon  it,  were  settled  by  the  same 
will  upon  a  tenant  for  life  with  remainders  over. 
The  tenant  for  life  lived  with  his  wife  in  one  of 
the  houses,  and  he  granted  a  lease  of  tlie  house 
to  liis  wife  under  the  Settled  Land  Acts.  The 
trustees  of  the  settlement  approved  of  the  lease 
and  took  an  active  part  in  its  preparation,  and 
it  was  admittcti  that  the   terms   thereof  were 
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Tenant  for  Life  — Canfinued. 

proper,  but  they  did  not  give  a  formal  consent 

to  the  lease,  as  they  assumed  that  the  house  was 

not  the  principal  mansion  house  on  the  settled 

land  within  sect.  10  of  the  Settled  Land  Act, 

1890. 

Held,  upon  the  evidence — that  the  house  was 
not  the  principal  mansion  house  on  the  settled 
land,  the  house  upon  the  other  estate  being  the 
principal  mansion  house,  and  that,  therefore, 
the  lease  was  valid  without  the  consent  of  the 
trustees. 

Meaning  of  "  principal  mansion  house  "  dis- 
cussed. 

Held,  also,  that  if  the  consent  of  the  trustees 
had  been  necessary,  they  had.  by  their  conduct, 
sufficiently  given  their  consent. 
GiLBET  V.  EUSH,  [1906]  1  Ch.  11  ;  7r,  L.  J.  Ch. 

[32  ;  54  W.  K.  71  ;  93  L.  T.  616  ;  22  T.  L.  K. 
23— Kekewich,  J. 

(iii.)  Sale. 

162.  No  Trustei's  for  Purposes  of  Settled  Land 
Act — Payment  of  Money  into  Court — Settled 
Land  Act,  1882  (45  &  46  Viet.  c.  39),  s.  22.]— 
Where  a  tenant  for  life  is  selling  settled  land 
under  the  powers  of  the  Settled  Land  Acts,  and 
there  are  no  trustees  for  the  purposes  of  the 
Acts,  he  cannot  require  the  purchaser  to  pay 
the  purchase  money  into  Court,  as  sect.  22  of 
the  Settled  Land  Act,  1882,  presupposes  that 
there  are  trustees  for  the  purposes  of  the  Acts  in 
existence. 

In  re  Fisher  and  Grazebrook's  Contract, 

[1898]   2  Ch.  660  ;  67  L.  J.  Ch.  613  ;  79  L.  T. 

268  ;  47  W.  K.  58— Eomer,  J. 

163.  Power  of  Tenant  for  Life  of  Undivided 
Moiety  to  Sell— Settled  Land  Act,  1882  (45  &  46 
Vict.  c.  38),  s.  2,  sub-ss.  6,  10  (i.),  s.  19.]— The 
Settled  Land  Act,  1882,  enables  the  tenant  for 
life  of  an  undivided  moiety  of  land  to  sell  that 
moiety  without  the  concurrence  of  the  owner  of 
the  other  undivided  moiety. 

In   re    Collinge's   Settled  Estates    ((1887)    36 
Ch.  D.  516  ;  57  L.  J.  Ch.  219  ;  36  W.  R.  264  ;  57 
L.  T.  221— North,  J.)  overruled. 
Cooper    r.   Belsey,    [1899]    1    Ch.    639  ;    68 

[L.  J.  Ch.  258  ;  47  W.  R.  443  ;   80  L.  T.  69— 

C.A. 

164.  Sale  of  Right  to  Construct  and  Maintain 
Tunnrh  —Sale  of  Subsoil  —  JSasement— Settled 
Land  Act,  1882  (45  &  46  Vict.  c.  38),  ss.  3,  63— 
Settled  Land  Act,  1884  (47  &  48  Vict.  c.  19),  s.  7.] 
— A  tenant  for  life  took  out  a  summons  under 
sect.  7  of  the  Settled  Land  Act,  1884,  for  an  order 
that  she  might  have  leave  to  enter  into  a  contract 
with  a  company  for  the  sale  to  them  of  the  right 
to  construct  and  for  ever  thereafter  to  maintain 
and  use  tunnels  in  the  subsoil  of  the  property  in 
question  settled  by  way  of  trust  for  sale. 

Held— that  the  sale  of  the  subsoil  of  the 
settled  land  was  not  the  sale  of  an  easement 
under  sect.  3  of  the  Settled  Land  Act,  1882,  but 
that  an  order  would  be  made  under  that  section 


giving  the  plaintiff  leave  to  enter  into  the  con- 
tract for  sale  as  being  a  sale  of  i)art  of  the 
settled  land. 

In  re  Pearson's  Will,  (1901)  83  L.  T.  626— 
[Cozens-Hardy,  J. 

165.  Sale  of  Option— Settled  Land  Ads,  1882 
and  1884.] — The  defendant  company  in  1887 
entered  into  a  contract  with  a  tenant  for  life 
(Sir  C.  J.  P.),  acting  under  the  powers  conferred 
by  the  Settled  Land  Acts,  1882  and  1884,  to 
purchase  Bell's  Field  with  a  view  to  erecting 
thereon  certain  buildings  and  works  in  connec- 
tion with  their  undertaking,  and  in  the  contract 
agreed  to  enter  into  restrictive  covenants.  By 
an  indenture  dated  December  11th,  1888,  the 
plaintiff's  predecessor  in  title  (Sir  C.  J.  P.)  sold 
and  conveyed  Bell's  Field  to  the  company  subject 
to  a  restrictive  covenant.  On  December  12th, 
1888,  Sir  C.  J.  P.  conferred  an  option  on  the 
company  at  any  future  time  by  paying  £10  to 
obtain  a  release  of  the  restrictive  covenant.  Sir 
C.  J.  P.  died  on  July  11th,  1895,  and  was 
succeeded  by  the  plaintifE. 

Held — that  the  agreement  to  release  the 
restrictive  covenant  on  payment  of  £10  at  any 
future  time  was  quite  beyond  the  power  of  the 
tenant  for  life  under  the  Settled  Land  Acts  ;  and 
that  it  was  not  binding  on  the  plaintifE. 
Palmer  r.  Grand  Junction  Waterworks 
[Co.,  (1902)  86  L.  T.  352— Eady,  J. 

166.  Title — Incumbrances — Settled  Land  Act, 
1882  (45  &  46  Vict.  c.  38),  s.  20.]— B.  devised 
his  real  estate  to  his  six  daughters  for  life.  After 
his  death,  by  deed  of  family  arrangement  the 
property  was  conveyed  to  trustees  to  hold  upon 
the  trusts  of  the  will,  charged  as  to  the  life 
estates  of  two  of  the  daughters  with  repayrhent 
of  moneys  lent  to  their  husbands  by  the  testator 
at  a  date  subsequent  to  that  of  his  will. 

Held — that  such  sums  were  not  money 
"  actually  raised  "  within  sect.  20  of  the  Settled 
Land  Act,  1882  ;  and  that  the  persons  who 
together  constituted  the  tenant  for  life  of  the 
settled  estates,  could  convey  the  property  to  a 
piu'chaser  discharged  from  such  sums. 
Connolly  v.  Keating,  [1903]  1  Ir.  E.  353— 

[M.R. 

167.  Assignment  to  Remainderman  of  Un- 
divided Share — Merger — Power  to  Sell  Whole 
Estate— Settled  Land  Act,  1882  (45  &  46  Vict. 
c.  38),  s.  50.] — A  tenant  for  life  of  real  estate  can 
make  a  good  title  to  the  whole  of  the  settled 
estates,  although  he  has  assigned  to  the  remain- 
derman his  life  interest  in  an  undivided  portion 
thereof. 

A  life  tenant  assigned  to  the  remainderman 
her  interest  in  two  undivided  third  shares  of  the 
settled  estates,  and  it  was  contended,  in  reliance 
on  a  passage  in  Chitty,  L.J.'s  judgment  in 
Mimdy  and  Roper'' s  Contract  {\\%m'\  1  Ch.  275, 
296  ;  68  L.  J.  Ch.  135  ;  47  W.  R.  226  ;  79  L.  T. 
583  (C.A.)),  that,  so  far  as  such  shares  were  con- 
cerned, the  settlement  had  come  to  an  end  by 
merger,  and  that  the  life  tenant  could  not  make 
a  good  title  to  the  whole 
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Tenant  for  Life — Cimtiimed. 

Held — that  the  whole  estates  were  still 
"  settled  laud,"  and  that  she  could  make  a  good 
title  to  them.  The  observations  in  Mundy  and 
Roj)er\s  Contract  referred  only  to  a  case  of  an 
assignment  to  the  remainderman  of  the  whole  of 
the  life  tenant's  interest. 
In  re  Barlow's  Contract,  [1903]  1  Ch.  382 ; 

[72  L.  J.  Ch.  214  ;  51  W.  R.   399  ;  88   L.  T. 
84— Eady,  J. 

168.  Sale  at  an  Under ralne— Purchaser  Deal- 
in//  in  Good  Faith— Validity/  of  Sale— Settled 
Land  Act,  1882  (45  &  46  Vict.  e.  88),  ss.  4,  45,  53, 
54.]— The  mere  fact  that  a  sale  under  the  Settled 
Land  Acts  by  a  tenant  for  life  is  at  an  under- 
value is  not  sufficient  to  invalidate  the  purchase 
as  against  a  purchaser  who  has  dealt  with  the 
tenant  for  life  in  good  faith.  And  the  purchaser 
need  not  make  any  inquiry  as  to  whether  the 
trustees  have  had  a  valuation  made. 

VV.  bought  in  good  faith  a  public  house  from 
a  tenant  for  life  for  ^2,000,  and  at  once  resold 
it  for  £3,000. 

Held — no  ground  for  setting  aside  the  trans- 
action. 
HXJRRELL   V.   LlTTLEJOHN,    [1904]    1    Ch.  689  ; 

[73  L.  J.  Ch.  287  ;  90  L.  T.  260  ;  20  T.  L.  R. 
198— Joyce,  J. 

169.  Sale  of  Settled  Land— Discretion  of  Court 
—Settled  Land  Act,  1884  (47  &  48  Vict.  c.  18), 
s.  7  (iii).]— A  person  who,  by  virtue  of  sect.  63 
of  the  Settled  Land  Act,  1882,  is  "  deemed  to  be 
tenant  for  life "  of  settled  land  is  not  entitled, 
as  a  matter  of  course,  to  an  order  under  sect.  7  (iii.) 
of  the  Settled  Land  Act,  1884,  giving  him  leave 
to  sell  the  settled  land. 

In  RE  TUTHILL,  [1907]  1  Ir.  R.  .305— M.R. 

170.  Conrei/ance  to  Trustees  ivithout  Words  of 
Limitation — Consequent  Reversion  in  Settlor — 
Power  of  Tenant  for  Life  to  Sell  Fee  Simple — 
"  Estate  or  Interest  Conq)rised  in  the  Subject  of 
the  Settlement'' —Settled  Land  Act,  1882  (45  & 
46  Vict.  c.  38),  ss.  2  (2),  20  (1),  58  (1).]— Estates 
were  settled  by  a  dt  ed  which  conveyed  them  to 
trustees,  without  words  of  limitation  :  conse- 
quently the  estate  of  the  trustees  was  limited  to 
the  life  of  the  survivor  of  them,  and  there  was  a 
reversion  left  in  the  settlor.  The  tenant  for  life 
desired  to  sell  the  estates. 

Held — that  he  could  make  a  good  title  by 
reason  of  sect.  2  (2)  of  the  Settled  Land  Act, 
1882.  "An  estate  (jr  interest  in  remainder  or 
reversion  not  disposed  of  by  the  settlement  and 
reverting  to  the  settlor  ...  is  for  the  purposes 
of  this  Act  an  estate  or  interest  .  .  .  comprised 
in  the  subject  of  the  settlement." 
In  re  Huntkr  and   Hewlett's  Contract, 

[l'.)l)71    1  Ch.  46  ;  76   L.  J.    Ch.  2(>  ;  95  L.  T. 

^      ^  674— Eady,  J. 

171.  Sile  to  Public  Bodij  under  Private  Act— 
Pi-ice  to  be  Fixed  by  Arbitration— Power  to  Hind 
Persom  Interested  under  Settlement.']  — "Ry  an 
agreement  between  a  tenant  for  life  of  settled 


lands  and  a  municii)al  corporation  for  the  pur- 
poses of  a  waterworks  reservoir,  the  purchase 
price  to  be  settled  by  arbitration.  The  agree- 
ment purported  to  be  made  under  the  Settled 
Land  Acts,  and  provided  that  the  award  should 
be  binding  on  all  persons  interested  in  the 
estates  :  it  was  expressed  to  be  conditional  upon 
the  sanction  of  Parliament  being  given  to  the  pur- 
chase of  the  lands  and  the  execution  of  the  works, 
and  to  confirm  the  agreement.  By  a  private  Act 
obtained  by  the  corporation,  the  agreement  was 
"confirmed  and  made  binding  on  the  parties 
thereto  respectively,  and  the  same  shall  and  may 
be  carried  into  effect  accordingly." 

Held — that  the  intention  of  the  Act  was  that 
the  tenant  for  life  should  sell  under  the  Settled 
Land  Acts  and  convey  the  fee  simple  in  the 
lands,  so  as  to  bind  all  persons  interested  under 
the  settlement. 
In  re    THE    Earl    op    Wilton's    Settled 

[Estates,  [1907]  1  Ch.  .50;  76  L.  J.  Ch.  37; 
96  L.  T.  193  ;  23 T.  L.R.  64— Warrington,.!. 

(d)  Kemaindermen  and  Tenant  for  Life. 

172.  Apportionment  of  Annuity  —  Simple 
Interest.] — A  testator  had  covenanted  to  pay  an 
annuity  to  his  wife  for  life.  By  his  will  he  gave 
half  his  residuary  estate  to  trustees  upon  trust 
for  his  daughter  for  life,  if  and  when  she 
attained  twenty-five,  with  remainders  over.  Until 
the  daughter  "attained  twenty-five  the  income 
was  to  be  added  to  capital.  The  daughter  had 
just  attained  twenty-five.  The  residue  was 
earning  3  per  cent,  interest : — 

Held— that  each  future  instalment  of  the 
moiety  of  the  annuity  payable  out  of  the 
daughter's  share  must  as  it  accrued  be  appor- 
tioned between  capital  and  income,  as  follows, 
viz.,  calculate  what  sum  with  3  per  cent,  simple 
interest  from  the  day  when  the  daughter  attained 
twenty-one  to  the  day  of  payment  would  have 
met  that  particular  instalment.  Charge  such 
sum  to  capital  and  the  balance  to  income. 

In  re  Bacon  ((1893)  62  L.  J.  Ch.  445  ;  68 
L.  T.  522  ;  41  W.  R.  478— Kekewich.  J.)  and  In 
re  Henry  ([1907]  1  Ch.  30,  see  TRUSTS,  Ko.  23) 
not  followed. 

In  re  Harrison  ( (1889)  43  Ch.  D.  55  ;  59 
L.  J.  Ch.  169  ;  61  L.  T.  762  ;  38  W.  R.  265— 
North,  J.)  followed. 

In  re  Perkins,   Brown  v.  Perkins,    [1907] 
[2  Ch.  596— Eady,  J. 

173.  Authorised  Security  —  No  Income  for 
Sime  Years — Security  ultimately  Jlcalixcd  at  a 
Loss— Appoiiionmcnt'of  Capital  Sum  Pealiscd.] — 
Where  a  life  tenant  has  for  some  time  received 
no  interest  from  settled  property,  and  ultimately 
the  security  is  realised  at  a  loss,  an  account  must 
be  taken  between  the  life  tenant  and  remainder- 
man in  order  to  apportion  the  amount  realised 
between  income  and  capital. 

The  account  runs  from  the  date  at  which  it 
was  first  liiscovcred  that  tlic  security  wasinsutVi- 
cient ;  and  the  sum  realised  must  be  divided  in 
the  proportion  which  the  arrears  of  interest  from 
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that  date  to  the  date  of  realisation  bear  to  the 
capital. 

In  Ee  Phillimore.  Phillimore  r.  Herbert, 
[1903]    1    Ch.    942  :    72  L.   J.    Ch.    591  ;    88 
L.  T.  7G5— Eady,  J. 
Overruled  in  In  re  Atkinson,  No.  175,  Infra. 

174.  Bequest  of  Personalty  to  he  Invested 
(inter  alia)  in  liealtyto  be  held  as  Personalty — 
Re  pa  i  rs — £q  id  table  '/'enant  for  Life.  ]  — Personalty 
bequeathed  to  trustees  upon  trust  by  the  direc- 
tion or  with  the  consent  of  the  tenant  for  life,  to 
invest  {inter  alia}  in  real  estate  to  be  held  as 
personalty  in  trust  for  a  beneficiary  for  life  with 
remainder  to  others  (no  powers  of  leasing, 
repairing,  or  managing  the  real  estate  thus 
acquired  being  given  by  the  will)  was  invested 
with  the  sanction  of  the  Court  in  an  adminis- 
tration action,  in  the  purchase  of  an  estate 
comprising  a  mansion  house,  buildings,  and 
cottages.  The  trustees  permitted  the  tenant  for 
life  to  enter,  receive  the  rents  and  profits,  and 
grant  leases  thereof. 

The  tenant  for  life  mortgaged  his  life  interest, 
and  those  entitled  in  remainder  mortgaged  their 
interest  therein  ;  and  ultimately  the  mortgagees 
of  the  life  estate  entered  into  possession. 

The  property  was  permitted  to  fall  into  bad 
repair,  and  the  question  raisetl  was,  by  whom  the 
necessary  repairs  should  be  executed,  and 
whether  the  cost  of  such  repairs  must  be 
borne  by  income  or  capital. 

Held — that  the  equitable  tenant  for  life  was 
not  bound  to  repair  ;  and  that  the  repairs  should 
be  executed  by  the  trustees  and  the  cost  thereof 
charged  to  capital. 

In  re  Freeman,  Dimond  v.  Newborn,  [1898] 

[1  Ch.  28  ;  67  L.   J.  Ch.   14  ;  77  L.  T.  460— 

North,  J. 

176.  Capital  and  Income — Aidliorised  Invest- 
ment—Mortgage— Defcicncy— Apportionment  of 
Amoiiitt  i-ealised.] — Where  a  settlement  fund  is 
invested  upon  security  of  a  mortgage  authorised 
by  the  settlement,  and  the  mortgaged  property 
proves  insufficient  to  pay  both  principal  and 
interest  in  full,  the  amount  realised  ought  to  be 
apportioned  between  tenant  for  life  and 
remaindermen  in  the  proportion  which  the 
amount  due  for  arrears  of  interest  bears  to  the 
amount  due  in  respect  of  capital. 

In  re  Alston  ([1901]  2  Ch.  584  ;  70  L.  J.  Ch. 
869— Kekewich,  J.,  No.  192,  ?«//•«)  followed. 

In  re  Coster  ((1890)  45  Ch.  D.   629;  39  W.  R. 
31  ;  63  L.  T.  443— Kay,  J.)  and  In  re  Phillimore 
([1903]  1   Ch.  942  ;  72  L.  J.  Ch.  591  ;  88  L.  T. 
765— Eady,  J.,  No.  173,  sii^ra)  overruled. 
In  re  Atkinson,  Barber's  Co.  v.  Grose-Smith, 

[1904]    2    Ch.    160;    73    L.   J.    Ch.    585;    53 
W.  R.  7  ;  90  L.  T.  825— C.  A. 

176.  Company  paying  Bonus  out  of  Reserve 
—Simultaneous  Issue  of  i\etv  Capital  equal  in 
lalue  to  Bonus.'] — A  company,  having  power  to 
divide  as  dividends  part  of  its  reserve  fund, 
consisting  of    accumulated   profits,    resolved  to 


divide  a  portion  thereof  amongst  shareholders 
in  the  shape  of  a  bonus  of  .50  per  cent,  upon  the 
amount  paid  up,  and  at  the  same  time  to  increase 
the  capital  of  the  company  by  a  concurrent  issue 
of  preference  shares  equal  in  value  to  the  bonus. 

A  circular  was  sent  to  each  shareholder 
intimating  the  sum  to  which  he  was  entitled 
as  bonus,  and  the  number  of  preference  shares 
to  which  he  was  entitled,  and  enclosing  a  form 
of  application  for  such  shares.  Warrants  for  the 
bonus  dividend  were  sent  out,  payable  on  the 
day  on  which  payment  for  the  new  shares  was 
due. 

Trustees  who  were  properly  holding  shares  in 
the  company  applied  the  bonus  in  payment  for 
new  shares. 

Held — that  the  operation  was  a  payment  of 

dividend  to  which  the  life  tenant  was  entitled, 

and  not  a  conversion  of  profits  into  capital. 

Blyth's  Trustees  r.  Milne,  (1906),  7  F.  799— 

[Ct.  of  Sess. 

177.  Compensation  under  Railway  Clauses 
Act  paid  to  Trustees  of  Settled  Land — Ap- 
portionment of  Amount  between  Tenant  for  Life 
and  Remainderman.'] — Trustees  of  settled  land 
had  been  paid  a  sum  of  money  by  a  railway 
company  under  the  Railway  Clauses  Act  by 
way  of  compensation  for  not  working  coal 
mines.  The  coal  was  included  in  a  lease,  under 
which  dead  rent  and  royalties  were  reserved  to 
the  tenant  for  life.  Separate  compensation  had 
been  paid  to  the  lessee,  and  the  fact  that  the 
coal  under  the  railway  could  be  workei  out 
before  the  expiration  of  the  lease  was  proved, 
a  question  having  arisen  as  the  mode  of  ap- 
portioning the  compensation  money  between 
the  tenant  for  life  and  the  remainderman,  the 
Court  held  that  the  proper  principle  of  ap- 
portionment was  to  treat  the  money  as  rent 
accruing  de  die  in  diem  to  the  tenant  for  li.e  for 
the  unexpired  residue  of  the  lease,  or  for  a  less 
period,  if  the  coal  would  have  been  worked  out 
in  a  less  period.  The  money  would,  therefore, 
be  payable  as  income  over  that  period. 
Cardigan  r.  Curzox-Howe  (No.  1),  [(1898)  14 

[T.  L.  K.  550— Romer,  J. 

178.  Compeiisation  Money  charged  on  Licensed 
Houses  —  Bed  actio  It  from  Rent  —  Income  In- 
sufficient to  puij  Aniuiitii  in  full  —  Licensing 
Act,  1904  (4  Edw.  7,  c.  23),  s.  3.]— A  testator, 
who  died  before  the  Licensing  Act,  1904,  was 
passed,  by  his  will  gave  his  property  to  trustees 
upon  trust  out  of  the  income  of  his  trust  estate 
to  pay  an  annuity  of  £200  to  his  wife  for  the 
maintenance  of  herself  and  their  unmarried 
daughters,  and  the  residue  of  the  income  was  to 
be  accumulated,  and  after  the  death  of  the 
widow  the  trust  fund  was  to  go  to  his  daughters 
equally.  The  property  included  three  freehold 
beerhouses,  with  on-licences,  antl  under  sect.  3 
of  the  Licensing  Act,  1904,  charges  were  imposed 
upon  these  houses  for  the  compensation  fund 
and  paid  by  the  tenants,  who  in  turn  made 
deductions  from  their  rents.  In  consequence 
thereof  the  income  from  the  trust  fund  was 
insufficient  to  pay  the  annuity  in  full. 

Held — that   by   the  terms    of   the  will  the 
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annuity  was  charged  upon   the  income  of   the 

trust  fund  only,  and  not  upon  the  capital,  and 

that   there    was   no  provision  in  the  I.icensing 

Act,  1904,  under  which  any  part  of  the  charge 

could  be  thrown  on  capital. 

In  re  Smith,  Smith  t.  Dodswokth,  [1906] 

[1  Ch.  799  ;  75  L.  J.  Ch.  442  ;  70  J.  P.  169  ; 

54  W.  R.  449  ;  94   L.  T.  643  ;  22  T.  L.  R.  412 
— Eady,  J. 

179.  Coreiiiint  to  jxiy  Life  Annuitirs — Ap- 
porthmiiieiit  hrtioeen  Capital  and  Income.']  — 
A  testator,  who  had  covenanted  to  pay  certain 
life  annuities,  left  his  property  in  trust  (after 
realisation)  for  a  tenant  for  life  with  remainders 
over. 

Held — that  each  instalment  of  the  annuities 
must  be  borne  by  income  and  capital  in  pro- 
portion to  the  actuarial  values  of  the  life  estate 
and  reversion  at  the  date  of  testator's  death. 

Yates  v.  Yate.<i  ((I860)  28  Beav.  637— Romilly, 
M.R.)  followed. 

In.   re  Bacon  ((1893)  62  L.  J.   Ch.  445  ;    41 
W.   R.  478  ;    68  L.  T.  522— Kekewich,  J.)  not 
followed. 
In     re    Dawson,    Arathoon    r.     Dawson, 

[1906]    2   Ch.    211;    75    L.   J.    Ch.    604;    54 
W.  R.  556  ;  94  L.  T.  817— Eady,  J. 

180.  Finen  and  Fees  on  adntisxion  to  Copy- 
ItoUls— Appointment  of  New  Tnf.stee.s— Admis- 
sion of  Heir-at-Law  of  last  surririni/  'J'r//stf'f — 
Admission  of  yeic  Trustees — A/ipdrfionmenf.]  — 
The  lines  and  fees  payable  in  respect  of  the 
admission  of  new  trustees  to  copyhold  estates 
devised  to  trustees  in  trust  for  a  tenant  for  life, 
with  remainders  over  to  other  persons,  must  be 
borne  by  the  tenant  for  life  and  remaindermen 
in  proportion  to  the  value  of  their  respective 
interests. 

Carter  r.  Sehriyht  (26  Beav.  374)  followed. 
In  re  Bullock's  Settled   Estates,  Loft- 
[house  v.  Haggard,  91  L.  T.  651— Eady,  J. 


181.  Income  or  Capital — Leaseholds  sublet  at 
Rack  Rent  —  Impecimiosity  of  Sub-tenant  — 
Banyerous  Structures  and  Sanitari/  E.vpenses — 
Liahilitii  of  Tenant  for  Life— Public  Health 
{Loudon)  Act,  1891  "(54  &  55  Vict.  c.  76)- 
Loudon  Buildiufi  Act,  1894  (57  &  58  Vict.  c. 
ccxiii.).] — The  trustees  of  a  settlement  acted 
rightly  and  properly  in  complying  with  a  dan- 
gerous structures  notice  served  by  the  London 
County  Council,  and  a  sanitary  notice  served  by 
the  Vestry  of  Lambeth,  relating  to  leasehold 
])remise.s  forming  part  of  the  property  subject  to 
the  settlement.  The  trustees  were  liable  under 
the  superior  lease  to  pay  the  expenses  of  com- 
plying with  the  notices;  they  were  entitled  to 
recover  from  the  under-tenant  by  virtue  of  his 
covenant  these  amounts  ;  he  being  unable  lo  pay, 
the  trustees  were  entitled  to  indemnity  out  of 
the  whole  trust  estate. 

Held — that  as  between  tenant  for  life  and 
remainderman  the  expenses  were  a  liability  which 
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the  interest  of  the  equitable  tenant  for  life  would 
have  had  to  bear  but  for  the  existence  of  the 
underlease  at  rack  rent.  The  existence  of  the 
underlease  entitled  her  to  the  benefit  of  the  cove- 
nants contained  in  it.  She  lost  that  benefit  by 
reason  of  the  impecuniosity  of  the  sub-tenant, 
but  she  was  not  thereby  relieved  from  the 
burden  arising  by  virtue  of  her  position.  The 
amount  in  question  was  therefore  chargeable 
against  income. 

In    re    Copland's    Settlement,    Johns    v. 

[Cabden,  [1900]  1  Ch.  326  ;  69  L.  J.  Ch.  240  ; 

82  L.  T.  194— Byrne,  J. 

182.  Keeping  down  Interest  on  Paramount 
Incumbrances  —  Insufficient  Current  Rents 
— Subsequent  Rents — Several  Estates — Arrears 
of  Interest  —  Charge  jjaid  off  bij  Sale  of 
Part  of  Settled  Estates  —  Liabilitg  to  make 
good  Arrears  out  of  suhsequeni  Income.'] 
—  Apart  from  any  question  arising  upon 
the  special  terms  of  the  instrument  creating 
the  settlement,  a  tenant  for  life  must  keep 
down  the  interest  accruing  during  his  life- 
time on  all  paramount  incumbrances  to  the 
extent  and  out  of  the  rents  and  profits  received 
by  him.  If  the  current  rents  are  insutficient  to 
keep  down  the  interest,  subsequent  rents  arising 
during  his  life  are  applicable  to  liquidate  arrears 
accruing  the  same  life  tenancy.  See  Revel  v. 
Watliinson  ((1748)  1  Ves.  Sen.  93)  ;  Tracy  v. 
Viscountess  of  Hereford  ((1786)  2  Bro.  C.  C. 
128)  ;   Cavlfield  v.  Maguire  ((1845)  2  J.  &  Lat. 

Where  several  estates  are  included  in  the 
same  settlement,  the  tenant  for  life  is  bound 
out  of  the  whole  rents  and  profits  to  keep  down 
the  interest  on  charges  on  all  the  estates : 
Frewen  v.  Law  Life  Assurance  Society  ([1896]  2 
Ch.  511  ;  65  L.  J.  Ch.  787  ;  44  W.  R,  682  ;  75 
L.  T.  17— North,  J.). 

Upon  principle  the  tenant  for  life  of  several 
estates  included  in  the  same  devise  remains 
liable  as  between  himself  and  the  remainder- 
man to  make  good  arrears  of  interest  accrued 
during  his  tenancy  out  of  subsequent  rents 
received  by  him  from  any  of  the  estates,  even 
although  the  charge  in  respect  of  whicli  the 
arrears  have  arisen  has  been  paid  oflf  by  means 
of  a  part  of  the  property. 

Honywood  v.  Honywood,   [1902]   1  Ch.  347  ; 
[71  L.  J.  Ch.  174  ;  86  L.  T.  214— Byrne,  J. 

183.  Leaseh olds—Rent— Repairs.]—X  testator 
beciueathcd  to  his  niece,  M.  T.,  the  leasehold 
house  in  which  he  then  lived,  together  with  the 
furniture,  books,  &c.,  therein  contained,  '•  for 
the  term  of  her  natural  life,  and  after  her  death 
to  go  to  G.  A.  and  his  wife,  my  niece  M.  A.,  for 
their  benefit,  and  tliat  of  their  family  of  chil- 
dren." And  the  testator  appointed  his  niece 
M.  T.  and  his  nephew  (J.  A.  executrix  and 
executor  of  his  will. 

Held — that  a  tenant  for  life  was  not  liable  to 
pay  tlie  rent  or  to  perforin  the  covenants  con- 
tained in  the  lease. 
In  Re  Tomlixson  ;   Tommnson    v.   Andrew, 

[1898]  1   Ch.  232  ;    (17  L.  .1.  Ch.  97  ;    78    L.  T. 
12  ;  46  W.  U.  299— Kekewich,  J. 
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184.  Mdns'mn  Home  —  Bepairs — Salrage — 
General  Jurisdiction  of  Court  to  order  Bepairs 
at  Expense  of  Trust  Estate.'] — A  testator  devised 
his  freehold  mansion  with  the  grounds  and 
appurtenances  to  the  use  of  the  trustees  in  fee 
simple  upon  trust  for  his  sister  so  long  as  she 
should  live  and  remain  a  spinster,  "  subject  to 
the  condition  that  she  shall  keep  the  said 
premises  substantially  in  the  state  of  repair  in 
which  she  finds  them  at  my  death,"  with 
remainder  over.  The  mansion  was  in  a  general 
state  of  disrepair  at  the  testator's  death.  The 
question  arose  whether  the  trustees  ought  out  of 
capital  monies  to  execute  and  do  any  and  what 
repairs  or  other  works  in  order  to  place  the 
mansion  in  a  good  state  of  repair.  It  was  con- 
ceded that  the  Settled  Land  Act,  1882,  did  not 
apply  to  the  case. 

Held— that  the  trustees  had  a  mere  legal 
estate — a  mere  bare  estate  ;  that  they  had  no 
trust  to  perform  with  reference  to  the  mansion 
at  all ;  that  they  were  simple  trustees  for 
certain  tenants  for  life  and  certain  tenants  in 
remainder  ;  that  the  case  could  not  be  treated 
differently  from  the  ordinary  case  of  a  legal 
tenant  for  life  with  legal  remainders  ;  and  that 
there  was  no  general  jurisdiction  of  enabling  the 
proposed  expenditure  to  be  made  at  the  expense 
of  the  estate  ;  and  that  a  case  of  salvage  had  not 
been  made  out. 

In  re  Be  Tessier's  Settled  Estates  ([1893]  1 
Ch.  153,  165  ;  62  L.  J.  Ch.  552  ;  41  W.  E.  184  ; 
68  L.  T.  275  ;  3  E.  103— Chitty,  J.)  applied. 

In   ee  Willis,  Willis   v.  Willis,  [1902]  1 

[Ch.  15  ;    71   L.  J.  Ch.  73 ;    50  W.  E.  70  ;    85 

L.  T.  436— C.  A. 

185.  Mining  Lease  —  Coal  left  unwoi-lwd  to 
support  Reservoir — Compensation  for  Royalties 
Lost  to  Lessor — ^^  Shorts" — Right  to  make  up 
Shorts  against  future  Royalties — Claim  ly  Lessee 
—  Waterworks  Clauses  Act,  1847  (10  &  11  Vict. 
c.  17),  ss.  6,  22,  25.]— A  life  tenant  of  settled 
lands  was  entitled  to  all  rent  and  royalties 
reserved  on  mining  leases.  Certain  coal  had  to 
be  left  unworked  to  support  a  reservoir,  and  the 
water  company  compensated  the  lessee,  compen- 
sation was  also  payable  to  the  lessee  in  respect 
of  acreage  royalties  which  would  have  been 
received  hj  him  in  the  five  years  necessary  for 
working  the  coal  in  question.  The  sum  was 
'  and  paid  into  Court. 


Held  (1)  as  between  life  tenant  and  remain- 
derman, that  the  sum  should  be  paid  or  allocated 
to  the  former  in  ten  half-yearly  instalments 
calculated  according  to  the  quantity  of  coal  that 
would  have  been  worked  in  each  half-year. 

In  re  Robinson  ([1891]  3Ch.  129  ;  60  L.  J.  Ch. 
776  ;  39  W,  E.  632  ;  65  L.  T.  244— Chitty,  J.) 
followed. 

In  re  Barrington  ((1886)  33  Ch.  D.  523  :  56 
L.  J.  Ch.  175  ;  35  W.  E.  164  ;  55  L.  T.  87— 
Kay,  J.)  not  followed. 

(2)  As  between  lessor  and  lessee,  that,  although 
the  lessee  had  a  right  to  make  up  "  shorts  "  to 


an  extent  exceeding  the  lessor's  compensation 
for  loyalties,  the  lessee  was  not  entitled  to 
immediate  payment  of  the  compensation  ;  but 
that,  if  he  continued  working,  he  would  become 
entitled  to  each  instalment  as  it  accrued  due  to 
the  lessor. 

In  re  Fulleeton's  Will,  [1906]  2  Ch.  138  ; 
[75  L.  J.  Ch.  552  ;  94  L.  T.  667— Eady,  J. 

186.  Railway  Bo?ids — Deficiency  in  Interest — 
Sale  of  Bonds — Apportionmcnt.]~Second  mort- 
gage bonds  of  a  railway  company,  with  interest 
coupons  attached,  contained  a  promise  to  pay 
the  principal  monies  secured  in  1917,  and 
interest  thereon  in  the  meantime  upon  surrender 
of  coupons  "  accumulative  at  the  rate  of  6  per 
cent,  per  annum  ...  as  and  when  earned  out 
of  any  net  earnings  of  any  year  "  after  meeting 
interest  on  the  first  mortgage  bonds.  Any 
deficiency  in  interest  was  not  to  be  "  waived, 
but  shall  be  paid  out  of  the  net  earnings  of  any 
subsequent  year  or  years,  as  and  when  there 
shall  be  any  net  earnings  available  for  such 
purpose." 

In  1899  some  of  these  bonds  were  settled  in 
trust  for  M.  for  life,  then  for  her  husband  T.  (if 
surviving)  for  life,  and  ultimately  for  M.'s  next 
of  kin. 

Prior  to  1901  interest  had  not  been  paid  in 
full,  and  no  deficiency  had  ever  been  made  up 
in  a  subsequent  year.  In  1902  the  bonds  and 
coupons  were  sold.  Subsequently  M.  died, 
leaving  T.  her  personal  representative. 

Held— that  T.  was  not  entitled  to  any  part 
of  the  money  realised  by  the  sale  of  the  bonds 
in  respect  of  any  deficiency  of  interest  during 
M.'s  lifetime. 

In     ee     Taylor's     Trusts,    Matheson     ;■. 

[Taylor  [1905]  1  Ch.  734  ;  74  L.  J.  Ch.  419  ; 

53  W.  E.  441  ;  92  L.  T.  558— Buckley,  J. 

187.  Repairs — Serving  JVot/ces  on  Tenants  to 
Bepair— Surveying  Pro[>erty — Apportionment  of 
Expenses.'] — A  sum  of  money  was  settled  by  a 
marriage  settlement  upon  trust  for  the  husband 
and  wife  during  their  joint  lives,  and  then  to 
the  survivor,  with  remainder  over.  The  trustees 
had  power  to  purchase  certain  reversions,  which 
were  to  be  settled  upon  the  same  trusts  as  the 
money  (which  was  done),  and  there  was  a  pro- 
vision that  until  the  reversions  were  sold  the 
trustees  were  to  pay  the  net  rents  and  profits 
after  payment  of  outgoings  to  the  person  entitled 
to  the  income  of  the  trust  premises.  The  property 
was  let  to  tenants  who  were  under  covenant  to 
repair,  and  the  trustees  incurred  expenses  in 
surveying  the  property  and  serving  notices  on 
the  tenants  to  repair. 

Held — that  those  expenses  were  not  "  out- 
goings," but  were  expenses  incurred  for  the 
benefit  of  the  property  as  a  whole,  and  must  be 
fairly  apportioned  as  between  the  tenant  for  life 
and  remaindermen,  and  that  this  could  best  be 
effected  by  raising  the  amount  by  a  mortgage 
of  the  property. 

In   re   Ilofchkys  ((1887)  32  Ch.   D.  408  ;  55 
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L.  J.  Ch.  -,46  ;  5.-)  L.  T.   110  ;  34  W.   R.  569— 
C.  A.)  applied. 

In  re  McClure's  Settlement,  Carr  r.  Com- 

[mercial  Union  Assurance  Co.,  (1906)  76 

L.  J.  Ch.  52  ;  95  L.  T.  704  :  23  T.  L.  R.  42— 

Kekewich,  J. 

188.  Sliarex  in  Cunipanji — Return  of  Capital 
—  Caintaliml  Profits  —  'Special  Resolution  of 
Company — Retrospective  Effect — Companies  Act, 
1880  (45  Vict.  c.  19),  ss.  3,  4,  5.]— The  general 
rule  is  that  a  tenant  for  life  is  entitled  as  against 
the  remaindeiman  to  all  payments  made  out  of 
profits  in  respect  of  shares  in  a  limited  company, 
except  such  as  have  been  validly  capitalised  by 
the  company. 

Rouck  V.  Sproule  ((1887)  12  App.  Gas.  385 ; 
56  L.  J.  Ch.  1037  ;  57  L.  T.  345  ;  36  W.  R.  193 
— H.  L.)  applied. 

A  trust  estate  comprised  shares  in  a  limited 
company  ;  for  a  number  of  years  the  company, 
out  of  profits  available  for  dividends,  returned 
annually  to  its  shareholders  a  part  of  the  capital 
paid  upon  their  shares,  increasing  the  unpaid 
capital  by  the  same  amount.  In  1905  for  the 
first  time,  the  company  passed  a  special  resolution 
authorising  such  return  in  that  year,  and  in 
future  years,  and  also  confirming  the  similar 
returns  in  previous  years. 

Held — that  the  resolution  was  valid  only  so 
far  as  1905  was  concerced,  and  had  no  prospec- 
tive or  retrospective  eifect ;  and  that,  conse- 
quently, the  tenant  for  life  was  entitled  to 
receive  as  income  all  returns  except  that  made 
for  1905. 

In  re  Piercy,  Whit  wham  r.  Piercy,  [1907]  1 
[Ch.  289  ;  76  L.  J.  Ch.  116  ;  95  L.  T.  868  ;  14 

Mans.  23— Neville,  J. 

189.  Sunitarij  Worhs  required  lij  Local 
Authority — Expenses  of  Remaindermen — Tenant 
fur  Life — Assignees  of  Life  Interest. 'I — A  notice 
having  been  served  by  a  sanitary  authority 
requiring  the  trustees  of  settled  property  to 
execute  certain  works,  the  mortgagees  of  the 
equitable  life  tenant's  interest  agreed  with  the 
trustees  to  do  the  work  without  prejudice  to  the 
(juestioii  of  ultimate  liability. 

Held — that  the  mortgagees  were  entitled  to 
be  subrogated  to  the  trustees"  rights,  and  to  have 
a  charge  on  the  corpus  of  the  settled  propertj*  for 
the  amount  expentled  in  permanent  improve- 
ments and  also  for  their  costs. 

Senihle,  it  is  a  matter  for  the  discretion  of  the 
court  as  to  how  the  cost  of  such  repairs  is  to  be 
divided  in  any  particular  case  between  corpus 
and  income. 

Decision  of  Kekewich,  J.  (52  W.  R.  535), 
reversed. 

In  re  Farnha.\i's  Trusts,  Law  Union  and 

[Crown  Insurance  Co.  r.  Hartopp,  [1904] 

2  Ch.  561  :   73  L.  J.   Ch.  6ii7  :  91    L.   T.  781  ; 

2  L.  G.  R.  105(1— C.  A. 


190.  Special  Dividend— Capital  or  Income— 
Decision  of  Directors.] — By  the  report  of  the 
directoi-s  of  a  company  registered  in  India  the 
special  dividend  of  Rs.  1,500,000  was  intended  to 
be  applied  in  full  of  the  amount  payable  in 
resiject  of  the  preference  shares,  and  the  directors 
anticipated  the  shareholders  would  so  apply  the 
special  dividend  and  authorise  the  directors  to 
appropriate  it  for  that  purpose,  but  any  share- 
holder desiring  the  special  dividend  in  cash  would 
be  so  paid,  and  the  preference  shares  v/hich  would 
have  been  allotted  to  him  if  he  had  paid  for  them 
would  be  disposed  of  by  the  company  as  it  might 
think  fit.  The  question  arose  whether  a  sum 
received  by  the  executors  of  the  will  of  a  late 
shareholder  in  respect  of  shares  in  the  company 
held  by  the  testator  at  his  death  ought  to  be 
treated  as  income  or  capital. 

Held — that  the  company  had  said  that  it  was 
income  if  the  shareholder  intended  so  to  take  it, 
and  the  sum  would  therefore  go  to  the  tenant  for 
life  as  income. 

Rouchv.  Spruule  ((1887)   12  App,  Cas.  385: 

56  L.  J.  Ch.  1037;  36  W.  R.  193  ;  57  L.  T.  345  ; 

H.  L.  (E.))  distinguished. 

In  re  Despard,  Hancock  v.  Despard,  (1901) 

[17  T.  L.  R.  478— Kekewich,  J. 

191.  Trust  for  Convevsion — Lease  hy  Testator 
— Chalk  Pits  on  Land  Leased— Conversion  not 
Effected— Monies  Received  from  Lessee  for  Chalk 
Worked.  ] — Real  and  personal  estate  were  devised 
and  bequeathed  by  will  to  trustees  upon  trust  for 
conversion,  the  proceeds  to  be  invested  and  the 
income  thereof  paid  to  the  testator's  widow  for 
life,  and  after  her  death  in  trust  for  his  children. 
Part  of  the  testator's  estate  consisted  of  land 
which  had  been  let  by  him  on  lease,  the  lease 
empowering  the  lessee  to  dig  chalk  under  por- 
tions thereof,  and  also  to  take  additional  chalk 
land,  and  the  lessee  was  to  pay  by  way  of 
consideration  for  additional  land  a  specified 
acreage  rent.  The  land  comprised  in  the  lease 
was  not  converted,  but  there  was  no  improper 
delay  in  effecting  the  conversion. 

Held — that  the  moneys  received  by  the 
trustees  from  the  lessee  for  additional  chalk  land 
should  be  treated  as  income,  and  not  eajtital,  and 
should  be  paid  to  the  widow  during  her  life. 

In  re  Searle,  Searle  v.  Raker  ([1900]  2  Ch. 
829  ;  69  L.  J.  Ch.  712  ;  49  W.  R.  44  :  83  L.  T. 
364— Kekewich,  J.,  No.  129,  supra)  followed. 

See  Settlements,  129. 
In  re  Lord  Darnley,  Clifton  c.  Darnley, 

[1907]   1  Ch.  159  ;  76  L.  J.  Ch.  .58  ;  95  L.  T. 
706  ;  23  T.  L.  R.  93— Kekewich,  J. 

192.  Trust  Funds  —  Mortgage  Security  — 
Amount  recovered  by  Sale — Apportionment.']—- 
Trust  funds  of  a  settlement  comprised  a  sum 
secured  by  mortgage.  Payments  in  respect  of 
interest  on  the  mortgage  were  made  very 
iriegularly.  There  being  considerable  arrears  of 
interest  due,  the  trustees  of  the  settlement  went 
into  possession  of  the  mortgaged  property  and 
collected  the  rents.  The  jiropcrty  comprised 
in   the   mortgage   was   then   sold,   and   rejilised 
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considerably  less  than  the  principal  and  interest 

in  arrear. 

Held — that  the  amount  which  had  been 
recovered  must  be  apportioned  between  capital 
and  income  in  propoition  to  the  amounts  due  at 
the  date  when  it  was  recovered  in  respect  of 
arrears  of  interest  and  in  respect  of  principal  ; 
and  as  between  the  successive  tenants  for  life, 
the  amount  attributed  to  interest  would  be 
apportioned  in  proportion  to  the  arrears  due  to 
them  respectively. 

In  re  Moore  ( (1885)  54  L.  J.  Ch.  432  ;  33  W.  K. 
447  ;  52  L.  T.  510— Pearson,  J.)  followed. 

In  re  Foster  (  (1890)  45  Ch.  D.  629  ;  60  L.  J. 
Ch.  175  ;  39  W.  K.  31  ;  63  L.  T.  443— Kay,  J.) 
commented  on. 

In   Re  Alston,  Alston  r.  Houston,   [1901] 
[2  Ch.  584  ;  70  L.  J.  Ch.  869— Kekewich,  J. 

Followed  in  In  re  Athlnson,  No.  175,  supra. 

193.  Waste  —  Timber  —  Equitable  Waste  — 
Ornamental  Timber — Intention  of  Settlor — Infer- 
ence from  Kcistinf/  Circumstances.'] — Where,  in 
an  action  for  an  injunction  by  a  remainderman 
under  a  settlement  of  real  estate,  to  restrain  a 
tenant  for  life  not  impeachable  for  waste  from 
cutting  timber,  the  plaintiff  adduces  some  evi- 
dence that  some  of  the  timber  which  is  being  cut 
by  the  defendant  (the  tenant  for  life)  was  either 
originally  planted  or  was  left  standing  for  the 
purpose  of  ornament  or  shelter,  by  the  settlor, 
the  plaintiff  has  made  out  a  jjrimd  facie  case  for 
an  injunction  on  the  ground  of  equitable  waste, 
which  the  defendant  must  answer. 
Weld-Blundell  v.  Wolseley  and  Others, 

[1903]  73  L.  J.  Ch.  45  :  2  Ch.  664 ;  51   W.  R. 
635  :  89  L.  T.  59— Eady,  J. 

(e)  Eights  and  Duties. 

195.  Minerals — Lease —  Open  or  unopened 
Mines^Separation  by  a  Strip  belonging  to  'Ihird 
Party— Settled  Estates  Act,  1877  (40  &  41  Vict. 
c.  18),  s.  4.] — A  settled  estate  was  divided  into 
two  portions  by  a  strip  of  land  belonging  to  a 
different  owner.  A  seam  of  coal  underlay  the 
whole.  When  the  tenant  for  life  of  the  settled 
estate  came  into  possession,  the  part  of  the  seam 
underlying  the  northern  portion  of  the  estate 
was  an  opened  mine.  The  tenant  for  life  sub- 
sequently acquired  the  coal  underlying  the 
dividing  strip.  The  tenant  for  life  now  proposed 
to  grant  a  lease  of  the  part  of  the  seam  under- 
lying the  southern  portion  of  the  estate,  which 
had  not  yet  been  worked.  This  part  of  the  seam 
it  was  practicable  to  work  from  the  opened 
mine,  but  it  was  not  commercially  convenient, 
and  it  was  therefore  intended  to  sink  a  new 
shaft  ill  the  southern  portion  of  the  estate. 

Held — that  the  part  of  the  seam  underlying 
the  southern  portion  of  the  estate  was  an 
unopened  mine,  and  that  therefore  three-fourths 
of  the  rent  under  the  lease  must  be  set  aside 
and  invested. 

In  Re  JIaynaed's  Settled  Estate,  [1899]  2 
[Ch.  347  ;  68  L.  J.  Ch.  609  ;  63  J.  P.  552  ;  48 
W.  R.  60  ;  81  L.  T.  1(53— Kekewich,  J.  j 


196.  '■^Opened  Quarries" — Rent  and  Profits.'] 
— A  lady,  who  was  absolutely  entitled  to  property 
which  contained  open  quarries,  settled  it  by  a 
marriage  settlement  in  English  form,  reserving 
to  herself  for  life  the  income  of  the  propeity. 
The  quarries  were  not  worked  for  four. years. 

Held — that  the  proceeds  of  the  opened  quarries 
formed  part  of  that  which  went  to  the  tenant 
for  life,  and  thatshe  was  entitled  to  take  them  as 
part  of  the  proceeds  of  the  soil,  and  that  they  did 
not  fall  to  be  accumulated  for  the  benefit  of  the 
child  of  the  marriage. 

Open  mines  are  part  of  that  which  may  be 
given  to  a  tenant  for  life,  and  he  is  entitled  to 
take  the  mineral  therefrom  as  though  it  was  the 
recurrent  produce  of  the  soil.  The  rule  is  not 
limited  to  mines  opened  by  the  settlor  or  testator. 
Greville-Nugent  /•.  Mackenzie,  [1900]  A.  C. 

[83  ;  69  L.  J.  P.  C.  1  ;  81  L.  T.  793  ;  16  T.  L.  R. 
43— H.  L.  (tSc.) 

197.  Waste  —  Mining  Lease —  Unimpeachable 
for  Waste — Oj)en  Mines — Proportion  of  Rent  to 
be  Set  Aside  as  Capital— Settled  Land  Act,  1882 
(45  &  46  Vict.  c.  38),  s.  11.]— A  tenant  for  life 
entitled  to  work  mines  may  be  properly  described 
as  not  impeachable  for  waste  in  respect  of  the 
minerals  got  from  such  mines,  whether  the 
power  arises  from  the  terms  of  the  settlement  or 
by  inference  from  the  circumstances  that  the 
mines  are  open. 

As  regards  open  mines  a  tenant  for  life  is  not 
impeachable  for  waste  in  res|)ect  of  minerals 
within  the  meaning  of  sect.  11  of  the  Settled 
Land  Act,  1882,  although  he  is  not  expressly 
declared  by  the  settlement  to  be  unimpeachable 
for  waste.  In  such  a  case  he  is  under  an 
obligation  to  set  apart  one-fourth  part  of  the 
rent  as  capital  money  if  he  grant  a  lease  of  open 
mines. 

In  re  Chaytor,  [1900]  2  Ch.  804  :  69  L.  J.  Ch. 

[837  ;    49   W.    R.    125  ;    16    T.    L.    R.    .546— 

Stirling,  J. 

198.  3Iines — ^'■Opened"  —  Seams  of  Coal  not 
actually  Worked — Intention  of  Testator.] — In 
1894  H.  C.  purchased  the  Stockinford  Colliery, 
which  consisted  partly  of  freeholds  and  partly 
of  leaseholds,  and  it  was  a  colliery  in  which 
there  had  been  driven  an  incline  for  the  purpose 
of  working  underground.  By  the  time  of  H.  C.'s 
death  this  incline  had  been  used  for  that  purpose. 
It  had  been  driven  through  all  the  seams, 
which  were  seams  not  lying  horizontally, 
but  sloping  or  leaning  one  against  the  other. 
Cross-headings  had  been  driven  out  to  the  right 
and  to  the  left  from  this  incline,  and  those  cross- 
headings  had  passed  through  all  the  seams 
excepting  the  "  slate  coal,"  but  including  the 
"  five-foot  seam."  But  so  far  as  regards  the 
"  slate  coal,"  they  had  only  been  brought  up  to 
the  face  of  it,  and  had  not  been  carried  into  that 
seam  itself.  H.  C.  gave  instructions  for  the 
making  of  his  will  in  June,  1897.  He  thereby 
left  his  freeholds  to  trustees  in  trust  for  Sir  W.  C. 
for  life  with  remainders  afterwards.  The  lease- 
holds V.  ere  left  to  trustees  not  specifically,  but  as 
part  of  the  testator's  personality  for  different 
reasons  from  those  who  took  tm  freeholds.     Then 
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he  enii)o\verecl  liis  trustees  at  their  discretion  to 
carry  on  so  king  as  they  should  think  proper  his 
mining,  manufactuiing,  and  other  businesses,  and 
to  inciease  m-  diminish  any  such  businesses  or  his 
capital  therein,  or  to  sell  or  otherwise  to  deal 
with  antl  manage  the  same  as  they  in  their 
absolute  discretion  should  think  proper. 

Held — that  taking  all  the  facts  of  the  case 
into  consideration,  including  the  will  of  the 
testator,  all  the  seams  of  coal,  including  the 
'•slate  coal"  and  the  " five-foot  seam,"  were  to 
be  included  as  open  mines,  and  that  the  tenant 
for  life  was  entitled  to  work  all  the  seams  of 
coal. 
Chaytor  v.  Trotter,  (1902)  87  L.  T.  33— C.  A. 

199.  Instalmprit  Mortgage — Payment  of  Instal- 
mentx — Sale — Dejicieurg  of  Pivaeds — Rateable 
Pejja!j»ie)if.~\—A  testator  devised  certain  lands, 
subject  to  an  instalment  mortgage,  to  his 
wife  for  life,  remainder  to  his  children  for 
life,  remainder  over.  After  the  testator's 
death  his  widow  paid  several  instalments  on 
foot  of  the  mortgage.  She  died  intestate,  and 
further  instalments  were  then  paid  by  the  other 
tenants  for  life.  The  lands  were  sold  under  the 
Settled  Land  Act,  and  the  balance  of  the  mort- 
gage paid  off  out  of  the  proceeds  ;  and  by  an 
order  of  tlie  Court  the  tenants  for  life  were 
declared  entitled  to  be  recouped  the  sums 
expended  by  them  on  foot  of  the  mortgage,  out 
of  the  remaining  surplus  of  the  purchase-money. 
The  fund  proving  insufficient  to  repay  the 
tenants  for  life  in  full  : — 

Held — that  the  several  tenants  for  life  were 
entitled  to  be  recouped  rateably,  the  first  tenant 
for  life  having  no  right  to  be  repaid  the  sums 
expended  by  her  on  foot  of  the  mortgage,  in 
priority  to  the  other  tenants  for  life. 
Ix  RE  Nepean's  Settled  Estate,  [1900] 
[I  Ir.  R.  298— V.-C. 

200.  Pu.sse.,sio)i  —  Term  of  Years—  Trust  for 
3Ia/iaf/i'nie/it —  Conditional  Order — Settled  Land 
Ad,  i8S'2  (45  &  46  Vict.  c.  38),  .s'.  2,  mb-s.  r>,  7  ; 
s.  .53  ;  .s\  58,  subs.  1,  els.  (6).  (9).]— The  plaintiff 
was  tenant  for  life  of  certain  landed  property. 
In  18(i8  a  part  of  the  property  had  been  devised 
to  trustees  for  a  term  of  five  hundred  years, 
with  directions  to  manage  ami  receive  the  rents 
and  profits,  and  apply  the  surplus  rent  in  paying 
off  two  mortgages  "of  £16,000  and  £14^,000 
respectively.  The  mortgnges  had  now  been 
redu(;ed  to  £9,000  and  £8,000  respectively,  and 
the  plaintiff  applied  to  be  let  into  immediate 
possession  of  the  estates,  and  that  such  of  the 
title-deeds  relating  thereto  as  were  in  the 
possession  of  the  trustees  might  be  tlelivered  up 
to  him. 

Ordered — that  the  plaintiff,  upon  giving 
security  to  the  satisfaction  of  the  judge  in 
chambers  for  the  due  {)erformance  of  the  under- 
taking to  account  for  the  rents  and  pay  the 
surplus  rents  to  the  trustees,  be  let  into  possession 
of  the  settled  estate,  and  that  the  trustees  deliver 
up  to  him  nny  deeds  which  were  in  their 
jiossession. 


In  re  Bichardson  ([1900]  2  Ch.  778  ;  69  L.  J. 
Ch.  804— Stilling,  J.,  No.  V6S,  supra)  approved. 
In  re  Money  Kyrle,  Money  Kyrle  r.  Money 

[Kyrle,  [1900]  2  Ch.  839  ;  69  L.  J.  Ch.  780  ; 
49  VV.  R.  44  ;  83  L.  T.  74— Cozens-Haidy,  J. 

201.  Possession — Ground  Rents — Sale — Pro- 
ceeds apjdied  in  Paying  off  Incumbrances  on 
Ground  Rents  —  DeUverg  of  Title  Deeds  and 
Documeuts.'] — The  tenants  for  life  under  the 
Settled  Land  Acts,  1882  to  1890,  of  a  settlement 
created  by  the  will  of  a  testator  of  annual 
ground  rents  thereby  devised,  took  out  a 
summons  against  the  surviving  trustee  of  the 
settlement  and  the  persons  beneficially  interested 
in  remainder  under  the  settlement  of  ground 
rents,  asking  for  a  declaration  that  the  proceeds 
of  sale  of  any  of  the  ground  rents  sold  by  the 
applicants  under  their  statutory  powers  might 
be  applied  in  paying  off  the  incuinbiances  upon 
the  ground  rents  remaining  unsold,  and  that  the 
applicants  might  be  let  into  immediate  posses- 
sion of  the  ground  rents  and  that  the  deeds  and 
documents  of  title  relating  thereto  might  be 
delivered  up  to  them. 

Held — that  the  declaration  asked  for  by  the 
applicants  must  be  made. 
Re  Wilkinson,    Lloyd  v.  Steel,  (1901)  85 
[L.  T.  43— Cozens-Haidy,  J. 

202.  Lease  by— Breach  of  Corenant  to  Repair 
bij  Lessee— Riqht  of  Tenant  for  Life  and  Trustees 
to  Sue  for  Breach— Set-off— Settled  Land  Act, 
1882  (45  &  46  Vict.  c.  38),a-.?.  6,  7,  53.]— Premises 
were  devised  to  trustees  upon  trust  to  pay  the 
rents  and  profits  thereof  to  a  person  for  life 
with  remainder  over.  The  tenant  for  life  granted 
a  lease  of  the  premises  by  which  the  lessee 
covenanted  to  keep  the  premises  in  repair.  The 
lessee  having  committed  a  breach  of  the  covenant 
to  repair : — 

Held— that  the  tenant  for  life,  in  granting 
the  lease,  was  by  reason  of  sect.  53  of  the  Settled 
Land  Act,  1882,  in  the  position  and  had  the 
duties  of  a  trustee  for  all  parties  under  the 
settlement ;  that,  therefore,  the  damages  were 
recoverable  by  the  tenant  for  life  as  trustee  for 
the  trust  estate,  and  the  trustees  under  the  will 
were  entitled  to  be  joined  as  plaintiffs  in  tlie 
action  ;  and  that  the  defendant  could  not  set  up 
a  set-off  against  the  tenant  for  life  alone. 
Mitchell  and  Others  r.  Armstrong,  (1901) 
[17  T.  L.  R.  49.5— Bigham,  J. 

203.  Fire  Insurance  —  Premiums  paid  by 
Trustee  out  of  Income— Policy  Mouegs,  who 
entitled  to— Gift  to  Trustees  of  Fund.]— A  tenant 
for  life,  under  no  liability  by  the  settlement  to 
insure  and  not  impeachable  for  waste,  by  whose 
directions  a  policy  of  insurance  has  been  kept  up 
on  tlie  mansion-house,  and  the  premiums  thereon 
paid  out  of  his  income,  is  entitled  as  against  the 
trustees  of  the  settlement  to  money  paid  by  the 
insurance  office  in  respect  of  damage  done  to  the 
mansion-house  bj'  fire. 

As  regards  the  reasoning  to  be  applied  to  sucli 
cases,    those    given    by     Kiudersley.    N'.-C.    in 
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Seiimour  v.  Veniim  (16  Jur.  189),  and  Chitty,  J. 
mW/n-rteke?-  v.  Bretnall  (23  Ch.  Div.  188),  which 
were  cases  of  tenants  in  tail,  are  precisely  applic- 
able, and  those  cases  accordingly  followed. 

The  fact  that  pending  a  decision  by  the  tenant 
for  life  as  to  whether  he  will  expend  the  insur- 
ance fund  in  rebuilding  the  premises,  the 
money  has  been  invested  in  the  names  of  the 
trustees  of  the  settlement  during  a  period  of 
fourteen  years. 

Held  —  not,  under  the  circumstances,  to 
amount  to  an  abandonment  of  the  life  tenant's 
right  to  the  fund  or  a  gift  of  it  by  him  to  the  trus- 
tees for  the  benefit  of  the  corpus  of  the  settlement 
fund. 

Gaussen  r.  Whatman,  (190.5)  93  L.  T.  101— 
[Kekewich,  J. 

IX.  TETJSTEES. 

See  also  title  Trusts  and  Trustees. 

204.  Banliruptcy — Action  to  set  aside  Settle- 
ment— Parties — Costs.'] — A.  settled  property,  to 
which  he  was  absolutely  entitled,  upon  trust  to 
pay  the  income  to  him  until  he  should  die  or 
become  bankrupt,  and  after  the  determination  of 
the  trust  by  bankruptcy  upon  trust  for  the 
benefit  of  himself  and  his  children. 

He  became  bankrupt,  and  his  trustee  in  bank- 
ruptcy brought  this  action  against  the  trustees  to 
set  aside  the  settlement,  and,  at  the  raquest  of 
the  trustees,  added  A.'s  wife  and  child  as  parties. 

Held — that  the  limitations  over  in  case  of 
bankruptcy  were  void  as  against  creditors  ;  the 
trustees  of  the  settlement  must  have  their  costs 
as  between  solicitor  and  client,  but  the  bene- 
ficiaries, though  not  improper,  were  unnecessary 
parties  ;  and  there  would  be  no  order  as  to  their 
costs. 

Merry   r.   Pownall,    [1898]    1    Ch.  306:   67 

[L.  J.  Ch.  162  ;  78  L.  T.  146  ;  46  W.  E.  487— 

Kekewich,  J. 

205.  Trust  to  Allow  Widow  to  Occupy  Mansion- 
house  and  Land  so  long  as  she  migJd  wish  to  do  so 
—Trustees  for  Purposes  of  Settled  Land  Act, 
1882— Settled  Land  Act,  1882  (45  &  46  Vict. 
c.  38),  *•*.  2,  38,  58.] — A  mansion-house  and  land 
were  vested  in  trustees  for  a  term  of  1,000  years 
upon  trust  to  allow  the  plaintiff  to  occupy  the 
same  rent-free  so  long  as  she  might  wish  to 
continue  to  do  so. 

Held— that  the  plaintifiE  was  tenant  for  life 
within  the  meaning  of  the  Settled  Land  Act, 
1882  ;  but  held— that  the  trustees  of  the  term 
were  not  trustees  for  the  purposes  of  the  Settled 
Land  Act. 

In  re  Eastman's  Settled  Estates  ([1898]  W.  N. 
170  (15))  followed. 

In  reCarne's  Settled  Estates,  [1899]  1  Ch. 

[324  ;  68  L.  J.  Ch.  120  ;  47  W.  K.  352  ;  79 

L.  T.  542— North,  J. 

206.  Minerals—Xewly-Discorered  Seam  of  Coal 
—Powers  of  TruHtepji  to  Grant  Mininy  Lease.-]— 


A  testator  settled  his  real  estate,  and  empowered 
his  trustees  to  lease  any  portion  of  it  for  any 
number  of  years,  and  subject  to  such  provisions, 
<fcc ,  as  the  trustees  should  in  their  discretion 
think  proper  and  beneficial. 

After  his  death  coal  was  discoveredunder  part 
of  the  estate. 

Held — that  the  trustees  had  power  to  grant 
mining  leases,  reserving  proper  rents  and  royal- 
ties. 

In  re  Barker,  Wallis  r.  Barker,  (1903)  88 
[L.  T.  685— Kekewich,  J. 

207.  Trustees  with  Power  of  Sale — Land  Sub- 
sequently Purchased — Land  "  comprised  in  "  the 
Settlement— Settled  Land  Act,  1890  (53  &  54 
Vict.  c.  69),  s.  16  (i.).]— A  testator  by  his  will 
declared  that  it  should  be  lawful  for  his  trustees 
to  sell  all  or  any  of  his  real  property,  with  the 
exception  of  the  mansion  house  and  certain 
specified  land,  the  proceeds  to  be  re-invested  in 
land.  There  was  also  a  trust  for  sale  of  the 
residuary  personal  estate,  the  proceeds  to  be 
applied  in  the  purchase  of  land.  The  real 
estate  owned  by  the  testator,  over  which  there 
was  a  power  of  sale,  was  sold,  and  the  proceeds 
arising  from  the  sale  of  the  personal  estate  were 
invested  in  the  purchase  of  land,  which  was  con- 
veyed to  the  trustees.  The  tenant  for  life  having 
entered  into  a  contract  to  sell  the  mansion  house 
and  lands  under  the  Settled  Land  Act,  the 
purchaser  took  the  objection  that  there  were  no 
trustees  for  the  purposes  of  the  Settled  Land 
Acts. 

Held — that  the  trustees  of  the  will  were 
trustees  for  the  purposes  of  the  Acts  under 
sect.  16  (i.)  of  the  Settled  Land  Act,  1890,  as 
they  were  trustees  with  power  of  sale  "  of  any 
other  land  comprised  in  the  settlement,"  those 
words  meaning  land  for  the  time  being  comprised 
in  the  settlement. 

In  re  Moore,  Moore  v.  Bigg,  [1906]  1  Ch. 

[789  ;  75  L.  J.  Ch.  342  ;  54  W.  R.  434  ;  95 

L.  T.  521  ;  22  T.  L.  R.  342— Eady,  J. 

X.  VOLUNTARY  SETTLEMENTS. 

And  see  Bankruptcy,  273,  285—288. 

208.  Interest  in  Default  of  A/ipointment  — 
Acquisition  of  Interest  by  Appointment  — 
Estoppel.] — Under  a  marriage  settlement, certain 
property  was  vested  in  trustees  upon  trust,  after 
the  death  of  the  plaintiff's  mother,  and  in  default 
of  appointment  by  her,  for  the  plaintiff,  as  the 
only  child  of  the  marriage  absolutely.' 

By  a  post-nuptial  settlement,  which  recited 
that  the  property  comprised  in  the  marriage 
settlement  was  vested  in  the  trustees  thereof 
upon  trust  after  the  death  of  the  plaintiff's 
mother,  for  the  plaintiff,  her  heirs,  executors, 
administrators,  and  assigns,  the  plaintiff,  who 
was  then  an  infant,  conveyed  the  property, 
subject  to  her  mother's  life  interest  therein,  to 
trustees  upon  certain  trusts.  This  deed  did  not 
contain  any  covenant  for  the  settlement  of 
the  plaintiff's  after-acquired  property.  Subse- 
quently    the     plaintiff's     mother     irrevocably 
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appointed  the  property  after  her  death  to  the 
plaintiff. 

Held— (following  Sirectapple  v.  J/orlock,  11 
Ch.  D.  745),  that  the  interest  which  the 
plaintiff  took  under  the  appointment  was  not 
comprised  in  the  post-nuptial  settlement. 

LOVETT  V.  LOVETT,  [1898]  1  Ch.  82  ;  67  L.  J.  Ch. 
[20  ;  77  L.  T.  650  ;  46  W.  R.  105— Romer,  J. 

909.   Guardiam  and   Ward — Undue  InHuence 

—  Independent  Adrlee  —  Dtttji  of  Ad  finer  — 
Solicitor.] — In  an  action  claiming  to  have  a 
settlement  set  aside  and  delivered  up  to  be  can- 
celled, the  plaintiff,  then  just  of  age,  was  induced 
by  strong  moral  pressure  to  execute  a  settlement. 
She  did  not  have  the  benefit  of  the  advice  of  an 
independent  solicitor.  The  solicitor  who  pur- 
ported to  act  for  her  had,  in  fact,  acted  through- 
out  the   business   for   the   step-mother  as   well 

—  who  benefited  under  the  settlement.  The 
solicitor  never  examined  the  plaintiff  separately 
to  ascertain  whether  she  was  acting  indepen- 
dently, and  had  not  advised  her  as  to  the  proper 
course  to  adopt,  or  recommended  the  insertion 
in  the  settlement  of  a  power  of  revocation, 

Held — that  the  settlement  must  be  set  aside 
and  delivered  up  to  be  cancelled. 

Held,  also,  that  the  youth,  being  in  the  eye 
of  the  Court  unfit  to  deal  irrevocably  with  his 
parent  or  guardian  in  the  matter  of  a  gift,  must 
appoint  some  independent  adviser  to  act  for  him. 
It  is  the  duty  of  the  independent  adviser  to 
protect  the  donor  against  himself,  and  not 
merely  against  the  personal  influence  of  the 
donee,  in  the  particular  transaction.  If  he  is 
not  satisfied  that  tlie  gift  is  right  and  proper 
for  the  donor  to  make  under  all  the  circum- 
stances, his  duty  is  to  advise  the  donor  not  to 
go  on  with  the  transaction,  and  to  refuse  to  act 
further  for  him  if  he  persists. 

Powell  r.  Powell,  [1900]  1  Ch.  243  ;  69  L.  J. 
[Ch.  164  ;  82  L.  T.  84— Farwell,  J. 

210.  Pod-nuptial  —  Rectification  —  Intention 
— InstrurtiofiJi.] — A  husband,  who  was  about  to 
enter  into  partnership  as  a  stockbroker,  by  a 
voluntary  settlement  settled  certain  property 
upon  his  wife  for  life,  with  remainder  to  his 
children.  No  life  interest  was  reserved  to  the 
settlor.  On  the  death  of  bis  wife  many  years 
afterwards,  the  husband  alleged  that  he  first  dis- 
covered the  omission  to  give  a  life  interest  to 
himself,  and  he  brought  an  action  to  have  the 
settlement  rectified  to  this  extent,  as  being  con- 
trary to  his  intention.  He  did  not  allege  that  he 
had  given  express  instructions  to  the  solicitor 
who  drew  the  settlement  to  have  such  a  provision 
inserted.  In  the  draft  <leed  the  reservation  to 
the  settlor  of  a  life  interest  had  been  struck 
out. 

Held — that  the  husband  had  not  made  out  a 
case  for  rectification. 

Rake  r.  Hoopeu,   (I'.toi)    SS   L.    T.  (JCii  ;    17 
[T.  L.  1!.  118— Kekewich,  J. 
ED— VOL.   III. 
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211.  Con/idt'uti)([  and  Fiduciarij  Uelatiuniihi,p 
—  Uiiduo  Infuenve  —  Independent  Ad lice  — Im- 
perfect Knowledge  of  Contents  of  Deed.] — This 
action,  the  trial  of  which  extended  over  fourteen 
days,  was  brought  for  the  purpose  of  setting 
aside  a  voluntary  settlement.  The  settlor 
(plaintiff),  at  ihe  date  of  the  deed,  was  twenty- 
five  years  of  age,  and  the  judge  came  to  the 
conclusion  that  he  was  "a  young  man  of  con- 
siderable natural  ability,  but  indolent,  prodigal 
and  self-indulgent,  and  too  idle  to  concentrate 
his  attention  on  business,  unless  he  was  forced  to 
apply  himself  to  the  matter  in  hand,  or  unless  it 
had  reference  to  the  gratification  of  some  imme- 
diate wish."  He  had  already  wasted  a  con- 
siderable part  of  a  large  fortune,  and  it  was 
admittetl  that  the  advice  given  to  him  to  execute 
a  voluntary  settlement  was  sound  and  to  his  own 
interest.  The  objection,  however,  to  the  settle- 
ment was  that  S.,  one  of  the  trustees,  and  his 
wife  took  a  life  interest  in  one  half  of  the  settled 
funds,  if  the  settlor  died  intestate,  while  his  wife 
and  children  were  included  in  the  "  discretionary 
trust,"  and  his  consent  was  necessary  before  the 
settlor  could  revoke  the  settlement. 

S.  was  "  very  much  older  than  the  plaintiff,  an 
experienced  man  of  the  world,  with  a  sufficient 
knowledge  of  business,  particularly  in  connection 
with  joint  stock  company  enterprise,  in  which, 
however,  he  had  not  been  successful."  For  some 
months  the  plaintiff  boarded  in  his  house,  and 
allowed  S.  to  open  his  business  letters.  The 
other  trustee,  R.,  was  the  solicitor  who  drew  the 
settlement,  but  he  was  not  introduced  to  the 
plaintiff  by  S. 

The  judge  came  to  the  conclusion,  upon  the 
evidence,  that  the  relationship  between  the 
plaintiff  and  S.  was  one  of  "  the  variety  of 
relations  in  which  dominion  may  be  exercised  by 
one  person  over  another  "  (see  Sir  S.  Romilly's 
reply  in  Huguenin  v.  Basely  (1807)  14  Ves.  273, 
adopted  by  Lord  Cottenbam  in  Dent  v.  Bennett 
(1840)  4  My.  &  Cr.  277)  ;  that  he  did  not  have 
independent  advice  free  of  S.'s  influence  and 
control,  it  being  "  almost  farcical  to  consider  R. 
as  his  solicitor  any  more  than  S.'s  ;  "  and  that 
consequently  the  settlement  must  be  set  aside, 
and  that  the  defendants  S.  and  R.  must  pay  the 
costs  of  the  action,  including  those  of  the  formal 
defendants  other  than  S.'s  wife. 

Powell  V.  Powell  ([1900]  1  Ch.  243  ;  69  L.  J. 
Ch.  164  ;  82  L.  T.  84— Farwell,  J.,  No.  209,  s(//;m) 
followed. 

Cavendlsh  V.  Sthutt  (1903)  19  T.  L.  R.  483 
[-Byrne,  J. 

212.  Voluntary  Assignment  of  an  Expectancy 
— Property  in  fact  reaching  Assignor — Court 
loill  not  grant  Specific  Performance.] — An 
assignment  of  a  bare  spes  succexxionis  cannot 
operate  by  way  of  a  grant,  but  eipiity  may  treat 
it  as  an  agreement  to  subsequently  grant  and 
assign — only,  however,  if  value  has  been  given, 
for  a  volunteer  cannot  enforce  a  contract  matle 
by  deed  to  dispose  of  an  expectancy. 

L.  by  deed  granted  and  assigned  to  trustees  all 
tlie  real  or  personal  estate  that  might  come  to 
her  on  the  death  of  her  sister  and  brother  ;  there 
was  a  strong  prol)ability,  but  no  certainty,  of 
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Voluntary  Settlements — Continued. 
her  so  i-eceiving  some  property.  Ou  the  death  of 
her  sister,  she  did  receive  property,  and  trans-  \ 
f erred  it  to  the  trustees  ;  on  the  death  of  her  i 
brother  she  received  more  property,  which  she  I 
did  not  now  wish  to  transfer  to  them. 

Held — that  she  could  not  be  compelled  to 
do  so. 

The  decision  in  J/ee/.- v.  A>#fZew'eZ^  ((1842)  1 
Hare,  464  ;  (1843)  1   Ph.  342  ;  58  E,  R.  137)  is 
still  a;ood  law. 
In  ee  Ellenboeough  ;  Towry-Law  v.  Burne, 

[1903]  1  Ch.  697  ;  72  L.  J.  Ch.  218  :  51  W.  E. 
315  ;  87  L.  T.  714— Buckley,  J. 

213.  Common  Law  Grant  of  Realty — Dis- 
claimer of  Trustee  hy  Deed — Effect  on  the  Settle- 
ment.']— A  settlor  by  a  common  law  grant, 
containing  no  power  of  revocation,  settled  real 
estate  ;  but  the  trustee  disclaimed  by  deed. 

Held — that  the  settlement  had  been  duly 
constituted,  and  that  the  legal  estate  passed  to 
the  trustee,  and  that  upon  his  disclaimer  the 
settlor  became  trustee  of  the  settlement. 

Jones  V.  JoKes  ((1874)  W.  N.  190)  followed. 
Mallott  v.  Wilson,   [1903]   2  Ch.  494  ;  72 
[L.  J.  Ch.  664  ;  89  L.  T.  522— Byrne,  J. 
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For  cases  relating  to  sewers  and  drains 
in  London,  see  title  Metropolis. 

See  also  Rionw AYS  ;  Nuisance  ;  Public 
Health  ;  Water  and  Water- 
courses. 

I.    -DRAIN"    OR   "SEWER." 

1.  "  One  Building  only  "  —  Semi-detached 
Houses — Carrying  Drain  through  another  Per- 
son's Lajid— Public  Health  Act,  1875  (38  &  39 
Vict.  c.  55),  ss.  4,  13.]— The  defendant  was  the 
owner  of  a  freehold  plot  112,  and  the  plaintiff's 
predecessor  in  title  bought  two  freehold  plots 
113,  114;  plot  112  adjoined  plot  113.  The 
defendant  being  about  to  erect  a  pair  of  semi- 
detached houses  on  plot  112  sent  plans  both  as 
to  drainage  and  as  to  the  building  to  the  local 


authority.  The  defendant  in  making  a  connec- 
tion between  a  manhole  on  plot  112  and  the 
public  sewer  carried  that  connection  or  culvert 
across  the  frontage  of  plot  113  which  became 
the  property  of  the  plaintiff.  The  plaintiff 
complained  of  this,  and  asked  for  a  declaration 
and  an  injunction.  The  plaintiff  and  the  defen- 
dant each  owned  one-half  of  the  road  in  front  of 
his  plot. 

Held — that  there  was  "one  building  only" 
within  the  meaning  of  sect.  4  of  the  Public 
Health  Act,  1875,  on  plot  112,  and  none  the  less 
because  it  was  used  as  a  pair  of  semi-detached 
houses  ;  that  the  culvert  was  not  a  "  sewer  "  so 
far  as  it  went  over  the  defendant's  land  ;  that 
even  if  the  culvert  was  a  sewer  down  to  the 
boundary  of  the  defendant's  land,  he  could  not, 
by  a  wrongful  act,  by  a  trespass  on  the  land  of 
some  one  else,  make  that  portion  of  the  culvert 
which  ran  through  that  other  person's  land  a 
"sewer"  within  the  meaning  of  the  Public 
Health  Act,  1875. 
Hedley  v.  Webb,  [1901 J  2  Ch.  126  ;  70  L.  J.  Ch. 

[663  ;   65  J.  P.  425  ;  84  L.  T.  526  ;  17  T.  L.  R. 
393 — Cozens-Hardy,  J. 

2.  Pipe  draining  several  Houses  in  a  Row  the 
Property  of  om  Owner — Connection  loith  Sewer 
by  Single  Private  Drain — Liability  for  Repair 
—Public  Health  Act,  1875  (38  &  39  Vict.  c.  55), 
ss.  4,  41 — Public  Health  Acts  Amendment  Act, 
1890  (53  &  54  Vict.  c.  59),  s.  19  (1).]— The  upper 
portion  of  a  pipe  may  be  a  "  sewer ''  although 
the  lower  portion  is  a  "  single  private  drain." 

Twelve  houses  forming  part  of  a  crescent, 
numbered  with  odd  numbers  from  51  to  73,  were 
the  property  of  one  owner,  No.  75  belonging 
to  another  person,  and  Nos.  77  to  81  to  a  third 
person.  At  the  rear  of  these  sixteen  houses  ran 
a  main  or  common  drain  which  was  connected 
with  the  public  sewer  in  front  of  such  houses  by 
a  branch  drain,  which  ran  between  the  houses 
numbered  73  and  75,  at  about  right  angles  to  the 
road,  under  a  narrow  strip  of  land,  between  such 
two  houses,  which  was  unbuilt  upon.  Each  of 
the  sixteen  houses  connected  with  the  main  or 
common  drain  by  means  of  branch  drains,  which 
conveyed  the  sewage  of  each  of  the  houses  to  the 
main  or  common  drain,  and  thence  through  the 
branch  drain  into  the  public  sewer  in  front  of 
the  houses.  The  main  or  common  drain  and 
branch  drain  were  constructed  wholly  upon 
private  property.  A  nuisance  having  arisen  in 
the  main  or  common  drain  and  branch  drain,  a 
notice  was  served  upon  the  owners  to  do  the 
necessary  repairs  and  works  to  abate  such 
nuisance.  The  sanitary  authority,  under  sect.  41 
of  the  Public  Health  Act,  1875,  entered  and 
did  the  work  and  demanded  from  the  owner  of 
Nos.  51  to  73  his  apportioned  expenses  under 
sect.  19  of  the  Public  Health  Acts  Amendment 
Act,  1890.  He  did  not  dispute  that  the  branch 
drain  was  a  single  private  drain. 

Held — that  the  main  or  common  drain  at  the 
rear  of  the  houses  Nos.  51  to  73  (odd  numbers) 
was  a  sewer,  and  that  the  owner  was  not  liable 
to  pay  for  the  repair  thereof. 

Decision  of  Div.  Ct.  ([1904]   2   K.  B.  359  ;  73 
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"Drain"  or  "  Se-weT'^—Cmfi/n/rtl. 

L.  J.  K.  B.  428  ;  (uS  J.  V.  30() ;   HS  \V.   H.  '.i:,  ;  'JO 

L.  T.  417)  affirmed. 

Jackson    r.    Wimbledon    Urban    District 

[Council,  [1905]  2  K.  B.  27  ;  74  L.  J.  K.  B. 

641  :  Oi)  J.  P.  22.-.  ;  53  W.  R.  485  ;  f>2  L.  T.  55.S  ; 
21  T.  L.  R.  479  ;  .3  L.  G.  11.  586— C.  A. 

3.  Premixes  within  tlip  same  '■'  Cuvtllaae" — 
Block  of  Houses  with  Common  Access — Public 
Health  'Act,  1875  (H8  &  39  Vict.  c.  55),  ss.  4,  13, 
15,  19.] — The  appellants  ow'netl  eighteen  liouses, 
Nos.  7  fo  25  in  No.  1  Court,  E.  Lane,  S.  The 
liouses  are  back-to-back  houses  :  Nos.  7  to  l.S  face 
Nos.  14  to  19,  and  between  them  is  an  open  space 
of  ground,  with  a  pavement  on  either  side ; 
Nos.  20  to  25  face  a  boundaiy  wall,  with  an 
intervening  space  of  ground  and  a  pavement. 
The  main  entrance  to  the  court  is  from  a  par- 
tially enclosed  piece  of  ground,  entered  from  a 
main  thoroughfare.  There  are  also  two  narrow 
passages  between  houses  in  the  7  to  13  block,  by 
which  entrance  can  be  obtained. 

Held — that  the  houses  were  not  premises 
within  the  same  "  curtilage,"  and  that  therefore 
the  surface-water  channels  from  their  respective 
sinks  running  along  the  court  pavement  to 
gullies  were  not  "  drains  "  within  sect.  4  of  the 
Public  Health  Act,  1875. 

Harris  and  Others  v.  Scurfield,  (1904)  68 

[J.  P.  516;   20  T.  L.  R.  6.59;  91   L.  T.  536— 

Div.  Ct. 

5.  Sewer —  Vesting  in  Local  Atithorifi/ — Public 
Health  Act,  1875  (38  &  39  Vict.  c.  55),  s.  13— 
Public  Health  Acts  Amendment  Act,  1890  (53  k. 
54  Vict.  c.  39),  s.  19.] — A  drain  ran  under  certain 
jn-emises  contracted  to  be  sold,  and  received  the 
sewage  from  two  adjoining  houses  belonging  to 
other  owners. 

Held — that  this  drain  was  a  sewer  and  vested 
in  the  local  sanitary  authority,  under  sect.  13  of 
the  Public  Health  Act,  1875,  notwithstanding 
that  it  was  a  "single  private  drain  "  under  sect. 
19  of  the  Public  Health  Acts  Amendment  Act, 
1890,  and  that  therefore  it  was  a  blot  upon  the 
title. 
Pemsel  and  Wilson  v.  Tucker,  [1907]  2  Ch. 

[191  ;  76  L.  J.  Ch.  621  ;  71  ,T.  P.  547 ;  97  L.  T. 
86 — Warrington,  .J. 

6.  '' Seirer"  —  Whiif  Is—Orcrfloic  Saver  — 
Sru-er  for  one  Purpose,  but  not  for  all — i'se  of  a 
Seirer  as  a  mere  Conduit  Pipe,  but  not  as  a  Sewer 
—  West  Uldhuf  of  Yorkshire  Rivers  Act,  1894 
(57  &  58  Vict.  c.  clxvi.),  ss.  3,  7,  9,  10,  U— Hirers 
Pollution  Prevent  ion  Act,  1876  (39  &  40  Vict. 
e.  75),  s.  3— Pliers  Pullntlon  Prerentlon  Act, 
1893  (56  &;  57  Vict.  c.  31),  s.  1.]— The  licpiid 
refuse  from  a  manufactory  was  carried  away  in 
a  wotxlen  trough.  Trior  to  1878  this  trough  had 
discharged  direct  into  the  river  Aire.  In  1878 
the  trough  was  shortened  in  order  to  make  mom 
for  an  empty  pipe  erected  by  the  local  authority, 
and  was  made  to  discharge  into  the  ii'on  pipe. 
The  authority  erected  this  iron  pipe  to  form  a 
continuation  of  an  "overflow"  sewer  or  culvert 


with  the  object  of  discharging  the  contents 
thereof  into  tlie  river  at  a  point  lower  down  the 
river  than  that  at  which  the  culvert  originally 
dischaiged.  The  culvert  or  "overflow"  sewer 
was  generally  dry,  but  on  some  thirty  days  in  the 
year  it  took  storm  water  mixed  with  sewage  which 
the  ordinary  sewers  in  a  neighbouring  street  could 
not  deal  with.  The  manufacturers  were  fined 
for  discharging  refuse  into  the  river. 

Held— that  the  conviction  must  be  upheld, 
per  Lord  Alverstone,  C.J.,  and  Riley,  J.,  on  the 
giound  that,  even  if  the  pipe  was  a  .sewer  for  all 
purposes,  the  magistrate  had  properly  found  that 
they  were  not  using  it  for  the  ordinary  purposes 
of  a  sewer,  but  as  a  mere  conduit  pipe  to  lengthen 
their  trough. 

Per  Darling,  J.,  on  the  ground  that,  even  if  a 
sewer,  it  was  not  a  sewer  for  all  purposes,  and 
they  were  not  justified  in  using  it  as  a  sewer  for 
their  refuse. 

Quaere,  whether  an  "  overflow "  sewer  is  a 
sewer  into  which  inhabitants  can  claim  a  right 
to  discharge  regularly. 

Quaere,  whether  a  manufacturer  is  under  any 
liability  if  an  authority  allow  him  to  discharge 
refuse  into  their  sewers  and  it  iiows  through 
them  into  a  river. 

Semble,  a  "sewer"  is  not  necessarily  a  sewer 

for  all  purposes. 

Leeds   and  District  Worsted  Dyers  and 

[Finishers'    Association,   Ld.     v.    West 

Riding    op    Yorkshire     Rivers    Board, 

(1906)  70  J.  P.  480  ;  5  L.  G.  R.  72— Div.  Ct. 

7.  Two  Semi- Detached  Houses — "  One  Build- 
ing "—Public  Health  Act,  1875  (38  &  39  Vict. 
c.  55),  ss.  4,  13,  15.] — In  every  case  it  is  a  ques- 
tion of  fact  whether  two  semi-detached  houses 
are,  or  are  not,  one  building  so  as  to  make  the 
pipe  draining  them  a  "  drain"  which  the  owner, 
and  not  the  authorit}^  must  repair.  'Ihe  Court 
can  lay  down  no  general  rule  upon  the  point. 

Travis  v.  Uttley  ([1894 J  1  Q.  B.  2.S3  ;  63  L.  J. 

M.C.48;58J.  P.  85;  42  W.  R.  461— Div.  Ct.)  and 

Hedley  v.  Webb  ([IVOl]  2  Ch.  126  ;  70  L.  J.  Ch. 

663  ;  65  J.  P.  425  ;  84  L.  T.  526— Cozens-Hardy, 

J.,  No.  1,  supra')  considered. 

Humphrey  v.  Young,  [1903]   1  K.  B.  44  ;  77 

[L.  J.  Ch.  6  ;   67  J.  P.  34  ;  51  W.  R.  298  ;  87 

L.  T.  551  ;   19  T.  L.  R.  20  ;   1  L.  G.  R.  142— 

Div.  Ct. 

U.    ■  SINGLE  PRIVATE  DRAINS." 

8.  Drain  constructed  on  Private  Ground — 
Liabllltg  of  Oiriwr  to  Abate  uXulsance — Public 
Health  Act,  Amendment  Act,  189(1  (53  &  54  Vict. 
c.  59),  s.  19.]  —  Ihe  expression  "single  private 
drain"  in  sect.  19  of  the  Public  Health  Act, 
1890,  applies  to  a  drain,  whether  used  for  the 
drainage  uf  one  or  more  buildings,  which  is  con- 
structed upon  private  goound  and  into  which 
the  public  cannot  drain  without  the  consent  of 
the  owner. 

A  drain  was  made  at  the  back  of  a  number  of 
houses,  belonging  to  different  owncn-s,  and  form- 
ing one  side  of  a  street.     The  drain  ran  tlirougli 
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"  Single  Private  Drains''  —  ( 'c/if i/i ued. 
the  gardens,  and  joined  the  i)ublic  sewer  at  some 
distance  from  the  end  of  the  street,  and  it  was  a 
drain  for  the  particuhir  houses  on  that  side  of 
the  street,  each  of  which  was  connected  there- 
with by  a  branch  drain,  and  it  was  not  a  general 
drain  into  which  any  houses  could  be  drained. 

Held  -that  the  drain  was  a  single  private 
drain  within  the  meaning  of  sect.  19,  and  that 
the  local  authority  were  entitled  to  proceed 
under  sect.  41  of  the  Public  Health  Act,  1875, 
against  the  owners  of  the  houses  to  compel  them 
to  abate  nuisances  in  such  drain. 

Seal  ;•.  Merthyk  Tvdvil  Urban  District 

rCoUNCIL,   [1897]  2  Q.  B.  543  ;  61  J.  P.  551  ; 

67  L.  J.  Q.  B.  37  ;  77  L.  T.  3(»4  ;  13  T.  L.  E.  509 

— Div.  Ct. 

9.  Nuisance  —  Defecthe  Drain  —  Structural 
Defect  in  Single  Private  Drain  —  Liability  of 
Owners — Public  Health  Acts  Amendvient  Act, 
1S9U  (53  &  54  Vict.  c.  59),  s.  I'd— Public  Health 
Act,  1875  (38  &  39  Vict,  c.  55),  s.  41.]— Sect.  41 
of  the  Public  Health  Act,  1875,  applies  to  every 
case  where  the  fact  that  a  drain  is  in  bad  con- 
dition, or  requires  alteration  and  amendment, 
causes  the  drain  to  be  a  nuisance  or  injurious  to 
health  ;  and  in  places  where  the  Public  Health 
Acts  Amendment  Act,  1.^90,  is  in  force,  sec.  19 
of  that  Act  applies  that  section  to  the  same 
extent  to  every  drain  which  is  a  single  private 
drain  for  the  purposes  of  sect.  19  of  the  Act 
of  1890. 

SouTHWOLD  Corporation  c.  Crowdy  (1903), 
[67  J.  P.  278  ;  1  L.  G.  K.  897— Div.  Ct. 

10.  Pipe  Drainiiui  Honxes  of  more  than  one 
Owner— Drainage  paxsi n(j  through  Sewer  and 
thence  into  Pipe  —  Whether  Houses  connected 
with  Public  Sewer  bij  Sini/le  Private  Drain- 
Public  Health  Act,  1875  (38  &  39  Vict)  e.  55), 
ss.  4,  \\— Public  Health  Acts  Amendment  Act, 
1890  (53  &  54  Vict.  c.  59),  s.  19.]— A  row  of 
houses,  of  which  six  belonged  to  the  respondent 
and  the  remainder  to  other  owners,  were  drained 
by  a  system  of  pipes  arranged  as  follows  :  The 
houses  were  drained  in  pairs ;  each  house  of  a 
pair  was  drained  by  a  separate  pipe  which  dis- 
charged into  a  pipe  common  to  both  houses,  and 
each  •'  common  pi^e"  discharged  into  a  "line  of 
pipes  "  laid  in  private  groiind  behind  the  houses, 
which  conveyed  the  drainage  to  a  public  sewer. 
It  was  admitted  by  the  appellants  that  the 
"  common  pipes  "  through  which  the  drainage 
of  the  respondent's  houses  passed,  were  sewers 
within  the  meaning  of  the  Public  Health  Act, 
1875. 

Held — that,  even  assuming  that  the  "  line  of 
pipes"  which  was  laid  behind  the  houses  was  a 
single  private  drain,  yet,  as  the  "  common  pipes" 
were  sewers,  the  respondent's  houses  were  not 
connected  with  the  puolic  sewer  by  such  single 
private  drain  within  the  meaning  of  sect.  19  of 
the  Public  Health  Acts  Amendment  Act,  1890, 
and  that,  therefore,  the  respondent  was  not 
liable  under  that  section  and  sect.  41  of  the 
Public  Health  Act,  1875,  to   contribute  to  the 


expeubC  of  repairing  the  line  of  pipes  behind  the 
houses. 

Decision  of  Div.  Ct.  ((1905)  74  L.  J.  K.  B. 
954  ;  69  J.  P.  464  ;  93  L.  T.  434  ;  3  L.  G.  li.  1147) 
afhrmed. 

Wood  Green  Ukban   District  Council  v. 

[Joseph.  [1907]  1  K.  B.  182  ;  76  L.  J.  K.  B. 

173  ;  71  J.  P.  89  :  96  L.  T.  176  ;  23  T.  L.  R. 

126  ;  5  L.  G.  R.  322— C.  A. 


11.  Public  Health  Act,  1875  (38  &  39  Vict. 
c.  55),  s.  41 — Public  Health  Acts  Amendment 
Act,  1890  (53  &  54  Vict.  c.  59),  s.  19.]— A  pipe 
passing  through  private  land  conveyed  to  a 
public  sewer  the  drainage  of  a  number  of 
houses  belonging  to  one  owner  and  the  drain- 
age of  a  number  of  houses  belonging  to  another 
owner.  A  nuisance  having  arisen  in  the  pipe  at 
a  point  where  it  drained  the  houses  belonging  to 
both  owners : — 

Held— that  at  that  point  the  pipe  was  a 
"single  private  drain"  within  the  meaning  of 
sect.  19  of  the  Public  Health  Acts  Amendment 
Act,  1890. 

Bradford  v.  Eastbourne  Corjjoration  ([1896) 
2  Q.  B.  205  ;  65  L.  J.  Q.  B.  571  ;  60  J.  P.  501  ; 
45  W.  R.  31  ;  74  L.  T.  762— Div.  Ct.)  approved. 

Hill  V.  Hair  ([1895]  1  Q.  B.  906  ;  64  L.  J.  M.  C. 
164  ;  59  J.  P.  374  ;  43  W.  R.  651  ;  72  L.  T.  629 
— Div.  Ct.)  overruled. 

Decision  of  Channel!,  .1.  ([1901]  2  K.  B.  807  ; 
73  L.  J.  K.  B.  976  ;  68  J.  P.  473  ;  20  T.  L.  R. 
567)  reversed. 

Decision  of  Div.  Ct.  ([1904]  2  K.  B.  1  :  73 
L.  J,  K.  B.  497  ;  68  J.  P.  315  ;  90  L.  T.  507) 
reversed. 

Haedicke  v.  Fkiern    Barnet   Urban   Dis- 
[trict    Council  ;    Thompson    r.    Eccles 
Corporation,  [1905]  1  K.  B.  110  ;  74  L 
K.  B.  130  ;  69  J.  P.  45  ;  53  W.  R.   "' 
L.  T.  750  ;  21  T.  L.   R.  49  :  3  L.  G. 


J. 

211  ;  91 
R.   20— 
C.  A. 


III.  EIGHTS  AND  DUTIES. 

Sec  also  Public  Health. 

(a)  General. 

12.  Carrying  Sewer  through  Private  Land — 
Compensation  —  Arbitration  —  Abajidonment  — 
Costs- Public  Health  Act,  1875  (38  &  39  Vict. 
c.  55).  s.  16.] — The  defendants  gave  notice  to  the 
plaintifE  of  their  intention  to  make  a  sewer 
through  her  land.  The  plaintiff  claimed  the 
sum  of  £300  by  way  of  compensation  for  injury 
and  damage  she  sustained  by  reason  of  the  pro- 
posed work  and  required  an  arbitration.  Notice 
was  also  given  by  her  that  she  had  appointed  an 
arbitrator.  The  defendants  having  appointed 
their  arbitrator,  one  meeting  was  held,  and  then 
the  defendants  abandoned  their  intention  of 
constructing  the  proposed  sewer  and  gave  notice 
of  such  abandonm(.nt  to  the  plaintiff.  The 
arbitrators  made  their  award,  by  which  the 
defendants  were  ordered  to  pay  to  the  plaintiff 
the  sum  of  £10  for  damages,  and  to  pay  the 
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arbitrators'  costs,  and  the  costs  of  the  plaintiff 

as  between  solicitor  and  client. 

Held  (per  Ridley,  J.)— that  the  arbitrators 
were  wrong  in  awarding  the  -tlO,  inasmuch  as 
the  submission  did  not  contain  anything  more 
than  a  reference  of  the  damage  or  injury  which 
would  be  caused  by  the  execution  of  the  works 
and  did  not  include  damage  caused  by  the  land 
being  tied  up  by  a  notice  ;  and,  further,  that 
they  had  in  law  no  power  to  deal  with  the 
costs.  Per  Channell,  J.,  that  the  arbitrators  had 
power  to  deal  with  the  costs,  as  they  were  pro- 
perly appointed  and  the  arbitration  properly 
began. 

Davis  r.  Witney  Urban  District  Council 
[(1898)  U  T.  L.  R.  433— Div.  Ct. 

13.  Cai-ryiwi  Seu-er  throuqh  Prlrute  Land— 
"  A^ecessary"— Public  Health  Ad,  1875  (38  & 
39  Vict.  c.  o5),  s.  16.]— A  local  authority  work- 
ing under  provisions  in  a  Scotch  Act  very  similar 
to  those  of  sect.  16  of  the  Public  Health  Act, 
1875,  proposed  to  carry  a  sewer  through  private 
land.  Their  surveyor  certified  that  the  intended 
course  of  the  sewer  "  seems  to  be  the  best  and 
most  practical  way  of  taking  it.  .  .  .  To  carry 
out  this  plan  it  is  necessary  that  the  sewer  be 
carried  through  the  above  close." 

Held — that  such  certificate  was  sufficient. 

Lewis    V.     WesfoH-svper-J/are    Local    Board 

((1888)  40  Ch.  D.  55  ;  .58  L.  J.  Ch.  39  ;  37  W.  R. 

121  ;  59  L.  T.  769)  approved. 

Beown    r.     Kirkcudbright    Magistrates, 

[(1906)  8  F.  77— Ct.  of  Sess. 

14.  Connection  icifh  Sewer — Pij)e  in  Private 
Road,  a  Sewer  in  Law — Xo  Right  to  Connect 
Drain  with  Sewer  irithout  Consent  of  Owner  of 
Road—PvhHc  Health  Act,  1875  (38  "&  39  Vici. 
c.  55),  s.  21.] — Although  a  pipe  laid  in  a  private 
road  has,  by  virtue  of  sect.  4  of  the  Public 
Health  Act,  1875,  become  a  sewer,  neither  the 
owner  of  a  house  aV)utting  on  the  road  nor  the 
local  authority  have  any  right  to  connect  the 
drains  of  the  house  with  the  sewer  without  the 
consent  of  the  owner  of  the  road. 

Wood  r.  Ealing  Tknants,  Ld.,  [1907]  2  K.  B. 

[390;  76  L.  J.  K.  B.  764  :  71  J.  P.   456;  97 

L.  T.  520  ;  5  L.  G.  R.  1055— Di v.  Ct. 

15.  Drain — Connection  tcifh  Sewer — Inspection 
Chamber — Ri(/ht  to  Construct  in  Foot -pa  re  in  ent 
—  Public  Health  Act,  1875  (38  &  39  Vict.  c.  55), 
s.  21.] — The  owner  or  occupier  of  a  house  in  a 
street  is  not  entitled  to  break  up  the  surface  of 
the  footway  for  the  purpose  of  constructing 
therein  an  inspection  chamber  in  a  drain 
carrying  the  drainage  of  the  house  into  the 
public  sewer. 

Senible,  that  he  has  the  right,   when  making 
the  connection  between  his  drain  and  the  sewer, 
to  construct  an  inspection  chaml)er  l)eneath  the 
footway. 
ATTORNEY-GENKUAL   /•.  AsIIBV,  (19117)  71    .1.    P. 

[387  :  97  L.  T.  479  ;  23  T.  I,.  li.  49S  ;   5  L.  G. 
11.  II 112— Joyce,  J. 


16.  Duty  of  Local  Authority  to  make  Sewers — 
Default — Mandamus  —  Public  Health  Act,  1875 
(38  &  39  Vict.  c.  55),  ss.  15,  299.]— A  complaint 
to  the  Local  Government  Board  under  sect.  299 
of  the  Public  Health  Act,  1875,  is  the  ex  lusive 
remedy  for  neglect  by  the  local  authority  of 
their  duty  to  provide  sufficient  sewers  for  drain- 
ing their  district,  under  sect.  15  of  the  Act,  and 
a  niandamus  will  not  be  granted  to  comjiel  them 
to  perform  that  duty. 

Judgment    of    C.    A.,    sub    nom.    Peebles   v. 
Oswaldtwistle  Urban  District  Council  ([1897]  1 
Q.  B.  62.5)  affirmed. 
Pasmore  r.  Oswaldtwistle  Urban  District 

[Council,  [1898]  A.  C.  387;  62  J.  P.  628; 
67  L.  J.  Q.  B.  685  ;  78  L.  T.  569— H.  L.  (E.) 

17.  Joint  Prirate  Drain  —  Joint  Xotice— 
Inspection  of  Drain — Improring  Si/stein — Public 
Health  Act,  1875,  s.  41  —  Public  Health  Act, 
1890,  .*.  19.]  —  B.  was  the  owner  of  Nos.  6  and  7 
P.  T.,  and  the  appellant  was  the  owner  of  Nos. 
8.  9,  and  10.  All  these  houses  were  connected 
with  tie  public  sewer  by  a  private  drain  begin- 
ning at  No.  10  and  running  towards  No.  6. 

in  May,  1896,  the  portion  of  the  drain  opposite 
Nos.  9  and  lo  was  put  in  proper  repair.  In 
March,  1897,  the  appellant  complained  to  the 
respondents'  inspector  that  there  was  a  stoppage 
in  the  drain  opposite  Nos.  6  and  7,  and  the 
inspector  thereupon  served  a  notice  on  the  owner 
of  Nos.  6  and  7  requiring  the  nuisance  to  be 
abated,  but  this  was  not  done.  The  appellant 
thereupon,  at  the  inspector's  request,  signed  a 
complaint  in  writing  to  enable  proceedings  to  be 
taken  uniler  sect.  41  of  the  Public  Health  Act, 
1875,  atid  thereupon  the  respondents  passed  a 
resolution  to  enable  the  drain  to  be  opened  oppo- 
site Nos.  6,  7,  8,  9,  and  10.  It  was  opened  at 
Nos.  6,  7,  and  8,  and  found  to  be  choked  with 
sewage,  but  it  was  not  opened  opposite  9  and  10. 
On  March  25th,  1897,  a  joint  notice  was 
served  on  B.  and  the  appellant,  as  the  owners  of 
Nos.  6,  7,  8,  9,  and  10,  requiring  certain  work  to 
be  done.  Default  being  made,  the  respondents 
entered  and  did  the  work  opposite  Nos.  6,  7,  8, 
and  9,  and  further,  in  order  to  make  a  better  fall 
to  the  public  sewer,  relaid  so  much  of  the  drain 
as  was  opposite  Nos.  6  7,  8,  and  9.  An  appor- 
tionment of  the  expenses  so  incurred  was  made 
and  served  o/i  the  appellant,  and  the  present 
summons  was  issued  to  recover  such  apportion- 
ment. 

The  magistrates  at  the  hearing  made  the 
order. 

Held  (confirming  the  decision  of  the  magis- 
trates)— that  the  joint  notice  was  good,  and  that 
it  was  not  necessary  to  take  up  all  the  drain  if  a 
sufficient  examination  coidd  be  made  otherwise. 
As  to  the  relaying,  that  this  was  a  (piestion  of  f.act 
for  the  magi>;frates  and  must  be  reconsidered  by 
them,  for,  if  this  was  an  iniprovenieiit  of  the 
system,  the  appellant  ougiit  not  to  be  made  to 
pay  for  it,  for  tliey  could  not  order  tiio  api>ellant 
to  do  (me  work  aiul  charge  him  with  another. 
Lancaster   r.    Barnes    Dlstrict    Council, 

[1898]  1  Q.  B.  855  ;  62  J.  1'.  405  ;  67  L.  J.Q.  B. 
744  ;  78  L.  T.  355;   46  W.  H.  (523— Piv.  Ct. 
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18.  Laundry  IJffluent  —  "  Refuse''  from  a 
Matiii/acfori/  or  "  Work''  interfering  wit/i  Treat- 
ment or  Utilisation  of  Sewafje — Bradford  Tram- 
ways and  Iniprorement  Act,  1897  (GO  &  61  Vict. 
c.  cclx.),  s.  45.]  —  A  laundry  company  were 
cliarger]  with  causing  or  suffering  refuse  from  a 
manufactory  or  work  that  would  interfere  with 
the  treatment  or  utilisation  of  the  sewage  of  the 
city  to  flow  or  pass  into  the  sewer  of  a  corpora- 
tion, contrary  to  the  section  in  a  local  Act. 

The  magistrate  found  that  the  refuse  from  the 
defendants'  premis  s  did  not  interfere  with  the 
ti  eatment  or  utilisation  of  the  sewage  of  the  city, 
and  dismissed  the  informations.  The  following 
passage  appeared  in  his  judgment:  "It  was 
jiroved  by  the  defendants  and  admitted  by  the 
expert  witnesses  for  the  corporation,  that  the 
laundry  effluent  was  part  of  the  ordinary  sewage 
of  the  city,  as  being  of  the  same  nature  as 
ordinary  domestic  sewage,  and  that  if  all  clothes 
washing  was  done  in  private  houses  even  more 
acid  would  have  to  be  used  than  at  present,  the 
necessity  and  expense  thereof  being  the  difficulty 
alleged  by  the  corporation  in  the  treatment  of 
the  sewage." 

Held  —  that,  without  deciding  whether  the 
laundry  was  a  "work  "  or  its  effluent  "  refuse  " 
within  the  meaning  of  the  section,  the  case  was 
concluded  by  the  finding  of  the  magistrate, 
which  was  not  vitiated  by  the  above-mentioned 
passage  in  his  judgment. 

Garfield  r.   Yorkshire    Laundries,    Ld., 

[(1905)    69   J.    P.   411  ;    H   L.    G.    R.    1192— 

Div.  Gt. 

19.  Local  Act — Constrtiction  of —  Exemptions 
— Two  Exemption  Clauses — One  o?dy  Btferring 
to  Siiccessors  in  Business  —  Bradford  Improve- 
ment Act,  1897  (60  &  61  Vict.  c.  cclx.),  s.  45.]— 
By  the  IJradford  Improvement  Act,  1897,  the 
sending  trade  refuse  into  any  sewer  of  the  cor- 
poration is  pn  hibited  ;  but  there  is  a  proviso 
that  the  persons  named  in  the  first  schedule  are 
not  to  be  convicted  until  payment  of  compensa- 
tion has  been  made  for  deprivation  of  the  right 
of  pouring  trade  refuse  into  the  sewers  in  the 
manner  therein  provided.  There  is  another 
proviso  that  the  persons  named  in  the  second 
schedule,  or  their  successors  in  business,  shall  not 
be  convicted  until  compensation  has  been  paid. 
There  were  twenty-five  businesses  comprised  in 
the  first  schedule,  thirteen  of  which  had  been 
acquired  by  the  W.  Company,  but  four  of  these 
had  been  discontinued.  The  W.  Company 
claimed  to  be  entitled  to  pour  trade  refuse  into 
the  sewers  in  respect  of  These  nine  businesses. 
Any  other  interpretation  was,  it  was  said,  irra- 
tional. Taking  a  new  partner  into  a  firm  would 
otherwise  forfeit  the  right  to  compensation  foi 
the  loss  of  the  easement.  The  user  coiild  not  be 
increased  or  used  for  a  different  kind  of  business, 
but  the  successors  of  the  businesses  specified  in 
the  schedule  were  entitled  to  the  compensation 
mentioned  in  the  Act. 

Held — that  as  the  proviso  limited  exemption 
to  the  persons  named,  while  there  was  another 
proviso   exempting   the  persons   named   in   the 


second  schedule  and  their  successors  in  business, 
the  successors  in  business  of  the  persons  named 
in  the  first  schedule  were  not  included  in  the 
exemption  in  the  Act. 

Woolcombers,    Ld.  r.    Bradford  Corpora- 

[TION,  (1906)  70  J.  P.  434  ;  4  L.  G.  R.  1038— 

'  Eady,  J. 

20.  Xeyliyencr — Drainage  Act — Injury  caused 
ly  JVcqru/ence  in  the  E-recution  of  Statutory 
Power's— Drainage  {Ireland')  Act,  1863  (26  &  27 
Vict.  c.  88).] — The  defendants,  a  drainage  board, 
constituted  under  26  &  27  Vict.  c.  88,  for  the 
purpose  of  draining  their  district,  acting  in 
pursuance  of  their  statutory  powers,  deepened 
and  widened  the  bed  of  the  river  Rathangan 
and,  by  the  diversion  of  another  river,  increased 
its  flow.  They  should  have  periodically  cleansed 
the  river  bed,  but  this  they  failed  to  do,  and 
owing  to  this  neglect,  the  river  became  choked 
up  with  mud,  and  after  some  heavy  rains,  over- 
flowed its  banks  and  flooded  the  plaintiffs'  land. 

The  Court  HELD  that  the  defendants'  statutory 
powers  did  not  ])rotect  them  from  acts  done 
negligently,  but  only  from  acts  done  under  the 
statute  with  due  and  proper  care,  and  they  were 
liable  to  the  plaintiffs. 

Bligh    r.    Rathangan    Drainage    Board, 
[[1898]  2  Jr.  R.20o— Q.  B.  Div.  (Ir.) 

21.  ripe  undir  Control  of  IFuilncau  Board 
Draining  firo  J'n^nnsrs  not  'in  same  Curtilage— 
Suhstitution  of  Bural  District  Council  for  Illqh- 
loay  Board— Public  Health  Act,  1875  (38  &'  39 
Vict.  c.  55),  s A— Local  Government  Act,  1894  (56 
&  57  Vict.  c.  73),  s.  25.]— A  pipe  which,  in  1894, 
was  vested  in  or  under'the  control  of  a  highway 
board — an  authority  having  the  management  of 
roads,  and  not  a  local  authority  under  the  Public 
Health  Act,  1875 — and  was,  therefore,  not  a 
sewer  within  the  meaning  of  sect.  4  of  that  Act, 
did  not  become  a  sewer  by  virtue  of  sect.  25  of 
the  Local  Government  Act,  1894,  which  enacts 
that  the  powers,  duties  and  liabilities  of  highway 
boards  are  to  be  transferred  to  the  rural  district 
councils  (sanitary  authorities),  and  that  highway 
boards  are  to  cease  to  exist. 

Williamson  r.  IDurham  County  Council  ; 
[Ecclesiastical  Commissioners  v.  Dur- 
ham County  Council,  [1906]  2  K.  B.  65; 
75  L.  .J.  K.  B.  498  ;  70  J.  P.  352  ;  54  W.  R. 
509  ;  95  L.  T.  471  ;  4  L.  G.  R.  1163- Div.  Ct. 

22.  Sewer  —  Lands  —  Easement  —  Reputed 
Owner  or  Occupier — Notice —  Compensation — 
Costs— Public  Health  Act,  1875  (38  &  39  Vict.c. 
55),  ss.  4,  16,  32,  33,  'dO^— Public  Authorities 
Protection  Act,  1893  (56  &  57  Vict.  c.  61),. v.  1  (c). 
— Where  an  urban  sanitary  authority  constructed 
a  sewer  under  the  bed  of  a  goit,  on  which  the 
defendant  had  a  mill  and  a  mill-pond  to  which 
water  was  supplied  by  the  goit,  without  giving 
notice  to  the  defendant  as  required  by  sect.  32  of 
the  Public  Health  Act,  1875,  and  the  defendant 
forcibly  dug  down  to,  broke,  and  plugged  the 
sewer. 

Held — that  the  interest  of  the  defendant  was 
an  easement,  and  so  came  v.'ithin  the  definition 
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of  '•  hinds"  ill  sect.  4  of  the  Public  Health  Act, 
1875,  even  if  the  defendant  was  not  the  actual 
owner,  and  the  plaintiffs,  therefore,  had  no 
authority  to  carry  a  sewer  under  tlie  gi)it ;  but 
the  defendant  having  cut  the  sewer,  and  thereby 
caused  trreat  inconvenience  and  risk  of  disease  to 
the  public,  there  would  be  no  costs  in  the  action  ; 
the  defendant  was  within  his  rights  in  counter- 
claiming  for  damages,  as  the  plantiffs,  by 
resisting  his  title  had  given  him  no  opportunity 
of  agreeing  upon  damages. 

Cleckheaton  Urban  District  Council  r. 
[Firth,  (1898)  62  J.  P.  .536— Kekewich,  J. 

23.  Sewers  —  Want  of  Repair  —  Accident  — 
Liahility  of  Sanitary  Authority — Negligence— 
Public  Health  Act,  iST.o  (38  &  39  Vict.  c.  55), 
ss.  13,  15,  19.] — A  local  sanitary  authority  in 
fulfilling  their  duty  as  to  maintaining  sewers 
under  sects.  13,  15,  and  19  of  the  Pulilic  Health 
Act,  1875,  are  not  liable  to  an  action  for  injury 
occasioned  by  the  execution  of  their  statutory 
duty  unless  it  has  been  negligently  performed. 

In  an  action  against  an  urban  sanitary  autho- 
rity for  damages  for  injury  sustained  by  a  horse 
while  passing  along  a  highway,  owing  to  one  of 
its  feet  going  through  the  crust  of  the  road  into 
a  hole  underneath,  it  was  proved  that  this  hole 
was  caused  by  a  defect  in  a  mortar  joint  in  a 
sewer  running  under  the  highway,  which  defect 
was  caused  by  rats  working  throu^jh  the  mortar. 
The  sewer  had  been  constructed  by  a  private 
body,  and  had  been  taken  over  by  the  defen- 
dants many  years  before  the  accident.  Under 
the  weight  of  the  horse  the  crown  of  the  road 
gave  in,  thereby  causing  the  injury.  Nothing 
had  occurred  to  give  the  defendants  warning 
that  there  was  anything  wrong  with  the  sewer, 
and  there  was  no  evidence  of  negligence  on  their 
part. 

Held — that,  in  the  absence  of  negligence  on 
the  part  of  the  defendants,  the  action  was  not 
maintainable.  The  responsibility  of  the  defen- 
dants rested  upon  the  Public  Health  Act,  1875. 

Bathurat  Jiorough  v.  Mae}>hcriion  ((1879)  4 
App.  Cas.  256  ;  48  L.  J.  P.  C.  61  ;  43  J.  P.  827 ; 
41  L.  T.  778  — P.  C.)  and  dicta  in  Sydwy  Muni- 
cipal Council  v.  Bourlte  ([1895]  A.  C.  433  ;  64 
L.  J.  P.  C.  140  ;  59  J.  P.  659  ;  72  L.  T.  605  ;  11 
K.  482— P.  C.)  explained. 
Lambert  r.  Lowestoft  Corporation,  [1901] 

[1  Q.  B.  590  ;  70  L.  J.  K.  B.  333  ;  65  J.  P.  326  ; 

49  W.  R.  316  ;  84  L.  T.  237  ;  17  T.  L.  R.  273 
—  Uiv.  Ct. 

24.  Owner  of  Property  outside  District — Riyht 
to  connect  Sewers — Sewers  not  yet  Constructed — 
Action  for  a  Declaration — P.  S.  C,  Ord.,  25,  r.  5 
—Public  Health  Act,  1875  (38  &  39  Vict.  c.  55), 
s.  22.] — An  owner  of  land  proposed  to  lay  out 
some  of  it  as  a  building  estate,  and  gave  notice 
to  the  authority  of  an  adjoining  district  of  his 
intention  to  connect  his  propo.^ctl  sewer  with 
their  sewer.  On  their  objecting,  the  owner 
commenced  an  action  claiming  a  tleclaration  of 
his  right  to  connect  under  sect.  22  of  the  Public 
Health  Act,  1875. 


Held — that  although  there  is  jurisdiction  to 
make  a  declaratory  judgment  under  Order  XXV., 
r.  5,  this  jurisdiction  must  be  exercised  with 
caution,  and  that  as  the  proposed  sewer  had  not 
yet  been  constructed,  and  no  houses  yet  built, 
it  was  undesirable  to  make  a  general  declaration 
as  to  future  rights,  which  might  hamper  an 
arbitrator,  or  Court  of  summary  jurisdiction 
acting  under  sect.  22. 

Faber  v.  Gosforth  Urban  District  Council, 

[67  J.  P.  197  ;  88  L.  T.  549  ;  19  T.  L.  R.  435  ; 

1  L.  G.  R.  579— Eady,  J. 

25.  Vestry's  Existing  Sewer — AddUio?ial  Sewer 
from  adjoining  Urban  District — Injunction — No 
Practical  BesuU  —  Public  Nuisance.'] — Action 
by  the  plaintiffs,  the  Vestry  of  St.  Mary, 
Islington,  in  the  county  of  London,  against  the 
defendants,  who  are  outside  the  county  of 
London,  for  an  injunction  to  restrain  the  defen- 
dants from  permitting  their  drains  and  sewers 
to  remain  connected  with  the  plaintiffs'  sewers  ; 
also  an  injunction  to  prevent  any  future 
connection. 

Held — that  the  Court  had  no  jurisdiction  to 
compel  the  defendants  to  remedy  the  incon- 
venience caused  by  the  connection  of  their 
drains  and  sewers  with  the  plaintiffs'  sewer  ; 
and  the  Court  would  not  grant  an  injunction, 
the  result  of  which  would  be  to  create  a  public 
nuisance. 

St.   Mary,   Islington,   Vestry    t-.  Hornsey 

[Urban  District  Council,  (1899)  63  J.  P. 

488  ;  80  L.  T.  746— Kekewich,  J. 

(b)  Cesspools. 

26.  Conduit — Sewer — Local  Bye-  Daw.] — B., 
the  owner  of  certain  houses,  constructed  a  series 
of  cesspools  for  their  drainage  on  his  own  land. 
He  then  constructed  a  conduit,  which  conveyed 
the  overflow  therefrom  to  a  larger  cesspool.  He 
was  summoned  for  constructing  these  cesspools  so 
as  to  have  an  outlet  into  a  sewer,  viz.,  the  conduit 
and  the  large  cesspool,  contrary  to  the  local  bye- 
law. 

The  magistrates  were  of  opinion  that  the 
conduit,  being  used  for  the  drainage  of  several 
dwelling-houses  occupied  by  different  persons, 
was  a  sewer,  and  that  an  offence  had  been 
committed. 

Held — that  the  magistrates  were  wrong,  and 
that  the  appellant  had  not  constructed  these 
cesspools  contrary  to  the  bye-law. 

Button    r.    Tottenham    Urban    District 

[Council,   (1898)   78   L.   T.    470;      19  Cox, 

C.  C.  36— Div.  Ct. 

27.  Drainage  Sysfcin — Ditch — Corered  Drain 
— Pipes — Si/sfeni  if  Jfrainage  laid  on  Land 
icithout  (^on-tenf  of  Owner  —  Subsequent 
Consent  if  Owner — ]'estinii  of  Srwer  in  Loi'nl 
Authority— Public  Health'  Act,  1875  (38  &  39 
Vict.  r.  55),  .«.  4,  317.] — Sewage  was  eonvcyed 
from  two  points  by  pipes  or  underground  drains 
to  an  open  ditch  on  the  same  estate  from  which 
there  was  no  outflow. 
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Eights  and  Duties — ContiHued. 

Held — that  these  connections  did  not  consti- 
tute a  sewer. 

Meader  v.  West  Coives  Local  Board  ([1892] 
3  Ch.  18  ;  61  L.  J.  Ch.  561  ;  40  W.  R.  676  ;  67 
L.  T.  454)  followed. 

A  system  of  drainage  by  agreement  between 
two  landowners  was  so  constituted  as  to  take 
drainage  matter  from  a  cesspool  which  had 
formerly  overflowed  and  created  a  nuisance. 
Pipes  were  laid  above  and  below,  and  the  cess- 
pool was  converted  into  a  sort  of  catchpit. 

Held — that  the  connection  none  the  less  con- 
stituted a  sewer  because  a  still  existing  cesspool 
had  been  converted  into  a  kind  of  catchpit.  A 
ditch  used  for  the  discharge  of  sewage  matter 
may  be  a  sewer. 

If  a  man  by  way  of  trespass  lays  down  a  line 
of  pipes  to  convey  drainage  matter  on  the  land 
of  another,  and  the  landowner  subsequently  con- 
sents to  such  use  of  his  land,  a  sewer  will  have 
been  constituted  that  will  vest  in  the  local 
authority. 

Pakenham  r.   TiCEHUEST   Rural    District 

[Council,  (1904)  67  J.  P.  -148  :  2  L.  G.  R.  19 

—Buckley,  J 

(c)  Drainage  and  Sewerage. 

28.  Award — Pernitmcnt  ScJiemc  of  Dralnane 
—Bestrictlom  as  to  DrjNi.sf iiri iKi—i're.sinnjiti'on 
of  Lost  Grantor  Belea.se  of  Forbidden  L'ujlit  of 
DejM-sturinfi — Ko  Lerjal  Ur'ig'ni — Evidence  oj 
Long-continued  Practice.'] — The  existence  of  a 
lost  grant  cannot  be  presumed  unless  the  grant 
could  have  had  a  legal  origin. 

An  Act  provided  for  the  inclosure  and  drainage 
of  a  particular  marshy  district  of  fen  land,  and 
contained  a  provision  forbidding  the  pasturage 
of  any  stock,  except  sheep,  on  roads  set  out  in 
a  portion  of  the  district.  There  was  a  further 
provision  in  the  Act,  which  provided  for  the 
vesting  in  a  person  or  persons  to  be  nominated 
by  the  Inclosure  Commissioners  in  thtir  award — 
having  the  force  of  an  Act  of  Parliament— of  the 
property  in  the  herbage  on  all  other  roads,  both 
pubhc  and  private,  within  the  area  to  be  drained. 
The  award  made  under  the  Act  designated  the 
surveyor  of  highways  for  the  time  being  for  the 
area  as  the  person  in  whom  the  herbage  on 
certain  roads,  including  Moor  Road — the  road  in 
question  —was  to  be  vested,  and  went  on  to  limit 
the  purpose  for  which  he  mi^ht  let  the  same  to 
the  pasturage  of  sound  and  healthy  sheep.  The 
question  arose  whether,  having  regard  to  the 
provisions  of  the  Act  and  the  award,  it  would 
have  been  legally  possible  for  any  person  or 
persons  to  grant  to  the  surveyor  of  highways  the 
right  to  do  what  by  those  provisions  is  forbidden, 
namely,  to  let  the  herbage  on  the  road  in  ques- 
tion for  the  purpose  of  depasturing,  not  only 
sheep,  but  also  horses  and  cattle.  There  was 
evidence  of  a  long-continued  practice  of  letting 
the  herbage  on  the  road  for  the  pasturage,  not 
of  sheep  exclusively,  but  also  of  a  limited  number 
of  horses  and  cattle.  The  question  also  arose 
whether  that  ought  to  be  treated  as  evidence  of 
a  lost  grant,  which  might  have  had  a  legal  origin 


The  plaintiff  was  the  occupier  of  an  allotment 
adjoining  the  road  called  Moor  Road,  and  the 
defendants  were  the  rural  distiict  council,  who 
were  the  successors  of  surveyor  of  highways,  and 
the  owner  of  horses  and  cattle  which  had  been 
depastured  on  the  road  The  plaintiff  claimed 
an  injunction  and  damages. 

Held — that  the  provisions  of  the  Act  were 
intended,  not  as  merely  temporary  arrangements 
for  the  drainage  of  the  area  to  which  it  related, 
but  as  a  permanent  scheme  for  the  drainage  of 
that  area,  not  only  for  the  benefit  of  persons 
interested  in  it,  but  as  ()art  of  a  larger  district 
already  provided  for  by  other  Acts,  which  scheme 
was  to  provide  in  connection  with  those  Acts  for 
a  complete  and  systematic  drainage  of  the  whole 
area  down  to  the  sea  ;  that  it  was  not  competent 
for  the  owner  of  the  soil  of  the  Moor  Road  or 
any  other  person  to  grant  the  right  of  depasturing 
cattle  and  horses  on  it,  because  that  would  be 
distinctly  contrary  to  the  purpose  of  tlie  Act  ; 
that  the  inference  to  be  drawn  from  the  legi.sla- 
tion  was  that  the  provision  for  excluding  cattle 
from  the  roads  was  intended  to  be  a  permanent 
feature  of  the  scheme  for  the  maintenance  of 
the  drainage  of  the  area,  and  not  temporary 
only  ;  that  a  grant  such  as  was  suggested  would 
have  been  illegal,  whoever  was  supposed  to  have 
made  it ;  and  the  plaintiff  was  entitled  to  main- 
tain his  action  for  some  damages,  as  having  been 
injured  by  the  illegal  action  of  the  defendants. 

Decision  of  Cozens-Hardy,  J.  ([1901]  1  Ch. 
22  ;  70  L.  J.  Ch.  35  ;  65  J.  P.  66  ;  49  W.  R.  1.54  ; 
83  L.  T.  496  ;  17  T.  L.  R.  85)  reversed. 

Neaverson  v.  Peterborough    Rural    Dis- 

[trict  Council.  [1902]  1  Ch.  557  ;    71  L.  J. 

Ch.  378  ;  66  J.  P.  404  ;  50  W.  R.  549  ;  86  L  T. 

739  ;  18  T  L.  R.  360— C.  A. 

29.  Discharge  of  Sewage  upon  Private  Lands 
— Private  -A'uiscmce — Prescription  —  PigJit  of 
HousehoJders  to  drain  into  Sewers — Prolvlliltlon — 
Puhllc  Health  Act,  1875(38  &  39  Vict.  c.  5.5), 
.55.  21,  299.] — It  would  be  highly  dangerous  to 
allow  the  trivial  and  occasional  passage,  along  a 
natural  channel,  of  water  more  or  less  con- 
taminated, to  ripen  into  a  legal  claim  to  pour 
sewage  of  all  kinds  and  of  indefinite  amount 
along  such  natural  channel.  Where  sewage  is 
discharged  by  a  sanitary  authority  upon  jn-ivate 
property  so  as  to  become  a  nuisance,  no  injunc- 
tion will  be  granted  against  such  authority 
which  will  interfere  with  the  rights  of  a  large 
number  of  householders  (under  sect.  21  of  the 
Public  Healih  Act,  1875)  to  connect  their  houses 
with  the  sewers  of  such  authority,  if  such  rights 
have  been  gained  by  prescription  or  the  coiniec- 
tions  made  with  the  consent  or  acquiescence  of 
the  sanitary  authority,  or  which  will  prohibit 
such  authority  from  permitting  or  allowing  fresh 
connections  to  be  made  ;  but  an  injunction  will 
be  granted  restraining  the  authority  fi-om  direct- 
ing or  authorising  any  sewage  or  foul  matter  to 
flow  or  to  be  discharged  from  sewers  or  drains 
vested  in  them  as  such  sanitary  authority  upon 
private  property. 

Charles    v.    Flnchley   Local   Board   ((1883), 
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23  Ch.  D.   767  ;  52  L.  J.  Ch.  5,jl;  47  J.  V.  791  ; 

31  W.  R.  717  ;  48  L.  T.  5G0)  dissented  from. 

Attorney-General  v.  Acton  Local  Board 
((1882)  22  Ch.  D.  221  ;  .52  L.  J.  Ch.  108  ;  31 
W.  R.  1.53  ;  47  L.  T.  510— Fry,  J.)  and  Attorney- 
General  V.  Clerltenivell  Vestry  ([18911  3  Ch. 
527  ;  m  L.  J.  Ch.  788  ;  40  W.  K.  185  ;  65  L.  T 
312— Romer,  J.)  followed. 

Alnley  v.  Kirklteaton  Local  Board  ((1891)  fiO 
L.  J.  Ch.  734  ;  55  J.  P.  230— Stirling,  J.)  followed. 

An  application  should  have  been  made  under 
sect.  299  of  the  Public  Health  Act,  1875,  to  the 
Local  Government  Board. 

Brown  r.   Dunstable  Corporation,  [18991 

[2  Ch.  378  ;  68  L.  J.  Ch.  498  ;  63  J.  P.  519  ; 

47  W.  R.  538  ;  80  L.  T.  650  ;  Ic,  V.  L.  R.  386— 

Cozens- Hard V,  J. 


30.  E.i-penxe.s  —  Special  I)rainaf/e  District — 
Assessment  of  Mrpensea  on — E-rpenses  of  Forming 
Special  District— Public  Health  (Scotland)  Act, 
1897  (fi0&  61  Vict.  c.  38),  s.  1.S3.]— Sect.  133  of 
the  Public  Health  (Scotland)  Act.  1897.  provides 
that  -'where  any  special  drainage  district  has 
been  formed  under  this  Act  .  .  .  the  expense 
incurred  by  the  local  authority  for  sewerage  or 
drainage  within  the  same  or  for  the  purposes 
thereof,  and  the  sums  necessary  for  payment  of 
any  money  borrovved  therefor  either  before  or 
after  the  passing  of  this  Act.  together  with  the 
interest  thereof,  shall  be  paid  fiut  of  a  special 
sewer  assessment  which  the  local  authority  shall 
raise  and  levy  on  and  within  such  .  .  .  special 
district  .  .  ." 

Held — that  where  a  special  drainage  district 
has  been  formed,  the  local  authority  is  empowered 
by  the  section  to  levy  an  assessment  upon  the 
special  district  for  payment  of  legal  and  other 
expenses  incun-ed  in  connection  with,  but  prior 
to,  the  formation  of  the  district. 

Decision  of  Ct.  of  Sess.  (6  F.  553)  affirmed. 
Inveraritt  r.  Forfarshire  County  Council, 

[1906]  A.  C.  354  ;  70  J.  P.  509— H.  L.  (Sc.)! 


31.  Xfic  Draina//r  in  Part  found  Xcressart/.] — 
By  sect.  16  of  the  Glasgow  Police  (Amendment) 
Act,  1890,  it  is  provided  that  where  the  drains  of 
premises  are  proved  to  be  defective  the  owner 
thereof  shall  be  compelled  on  receiving  an  order 
to  that  effect  from  the  Police  Cominissiuners  to 
carry  out  all  necessary  operations  for  removing 
defects  of  structure  or  to  do  all  such  acts  as  may 
be  required  to  prevent  risk  to  health;  and  that 
if  he  does  not  comply  with  the  same  the  work 
may  be  executed  l>y  the  Police  Commissioneis, 
who  are  empowered  to  recover  the  expenses  .so 
incurred  as  damages  fiom  the  owner.  The 
drains  of  a  block  of  houses  having  l>een  found  to 
be  in  a  delective  condition,  an  order  was  given 
to  the  owner  by  the  Commissioners  to  repair  the 
same.  'J'his  they  failed  to  do,  and  the  work  was 
done  by  the  Commissioners  themselves,  but 
instead  of  repaving  the  old  drain  they  built  a 
new  one  upon  another  site,  having   an    outfall 


into  the  main  sewer,  and  then  brought  an  action 
to  recover  the  expenses  so  incurred.  The  Court 
of  Sessions  assoilzied  the  owner  on  the  ground 
that  a  new  system  of  drainage,  such  as  that 
cariied  out  l>y  the  Commissioners,  was  not 
warranted  by  the  above  section.  The  House  of 
Lords  remitted  the  case  to  the  Court  of  Sessions 
to  find  whether  or  not  in  the  opinion  of  the 
Commissioners  the  new  drainage  was  a  necessity. 
Tie  Court  found  that  part  of  the  drainage  had 
been  considered  necessary,  but  not  the  rest. 

Held — that  the  owner  was  only  bound  to  pay 

for  the  part  that  had  been  considered  necessary. 

Glasgow    Corporation  r.  M'Omish,   [1898] 

[A.  C.  432— H.  L.  (Sc). 

32.  Intercept inff  Sewers  —  Bight  of  Several 
Districts  to  Drain  into—Parish  added  to  one  of 
the  Districts— Bight  of  Added  Parish  to  Drain 
into  Intercept nuj  Snrrrs—Briiihton  Intercepting 
and  Outfall  Scircrs  Art.  1 870  (33  &  34  Vict,  ^.c), 
ss.  4,  36,  91  -//«(■(•  Commissioners  Act,  1873 
(36  &  37  Vict.  c.  xcv.).]— Byan  Act  of  1870, 
interceptingsewers  were  constructed  for  Brighton 
and  an  adjoining  district  then  under  the  control 
of  the  West  Hove  Commissioneis  and  another 
similar  body.  Sect.  91  provided  that,  if  at  any 
time  any  local  board,  or  body  of  commissioners, 
should  be  constituted  for  any  district  in  which 
any  part  of  the  authorised  sewers  would  be 
situate,  having  powers  with  respect  to  the 
sewerage  or  drainage  of  such  district  .  .  .  such 
board  or  body  should  be  entitled  to  participate 
in  the  benefits  of  the  Act. 

In  1873  the  Hove  Commissioners  were  con- 
stituted :  and  in  1893,  by  an  order  of  the  county 
council,  the  parish  of  A.  was  added  to  the  urban 
sanitaiy  district  of  Hove. 

Held — that  the  whole  borough  of  Hove,  in- 
cluding the  parish  of  A.,  was  entitled  to  drain 
into  the  intercepting  sewers. 

Decision  of  C.  A.  (67  J.  P.  335  :  19  T.  L.  R 
306)  affirmed. 

Corporation  of  Hove  r.  Brighton  Inter- 
[cepting  and  Outfall  Sewers  Board, 
(1904)  20  T.  L.  R.  760 ;  68  J.  P.  565  -H.  L.  (E.). 

33.  SVew  Bouse  —  Combined  Drain  for  Two 
Houses— Public  Health  Act,  1875  (38  &  39  Vict. 
c.  55),  s.  25.]— The  respondent  deposited  with  the 
appellants  notice  of  intention  to  erect  two  houses 
in  one  block,  and  a  block  plan  showing  a  com- 
bined drain  for  the  two  houses  was  attached  to 
the  notice.  The  notice  and  plan  were  disapproved 
by  the  ai)pellan;s  on  the  report  of  their  surveyor 
and  they  made  an  order  under  the  Public  Healtii 
Act,  1875,  s.  25,  ordering  that  a  separate  drain 
should  be  made  for  each  of  the  houses.  The 
justices  tliought  that  the  appellants  were  not 
entitled  to  take  into  consideration  anything  but 
size,  level,  materials,  and  fall,  and'  that  the 
ap]iellants  had  not  jurisdiction  toorderaseiiarate 
drain  for  each  house. 

Held — that  the  question  was  wlietlior  a  house 
had  been  built  without  a  (bain  constructed  in  a 
manner  approved  by  the  local  authority;  that 
sect.  25  was  a  distinct  enactment  tiiat  a  person 
who  erected  a  hou>e  must   provide  a  drain  for 
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that  house  ;  and  that  the  justices  had  overlooked 
the  real  question  that  they  ought  to  have  decided. 
Woodford  Urban  District  Council  t;.  Stark, 
[(1902)  66  J.  P.  536  ;  86  L.  T.  685  ;  18  T.  L.  R. 
439— Div.  Ct. 

34.  JVew  House — Necessary  for  the  Effectual 
Drainage  of  such  House — One  Drain  for  Sewage 
only  and  another  for  Surface  Water  only — Dis- 
cretion of  Urljan  Council — Puhlic  Health  Act, 
1875  (38  &  39  Vict.  c.  55),  s.  25.]— Sect.  25  of 
the  Public  Health  Act,  1875,  enacts  that  "  It 
shall  not  be  lawful  in  any  urban  district  newly 
to  erect  any  house  or  to  rebuild  any  house 
which  has  been  pulled  down  to  or  below  the 
ground  floor,  or  to  occupy  any  house  so  newly 
erected  or  rebuilt,  unless  and  until  a  covered 
drain  or  drains  be  constructed,  of  such  size  and 
materials,  and  at  such  level,  and  with  such  fall, 
as  on  the  report  of  the  surveyor  may  appear  to 
the  urban  authority  to  be  necessary  for  the 
effectual  drainage  of  such  house." 

Held — that  sect.  25  relates  only  to  the  re- 
quirements as  to  size,  materials,  level,  and  fall 
of  the  drain  or  drains  necessary  for  each  par- 
ticular house,  and  the  consideration  by  an  urban 
council  of  the  benefit  of  the  district  generally  in 
respect  of  their  system  of  sewage  disposal  does 
not  come  within  sect.  25.  Therefore  where  there 
are  two  sewers  running  down  a  road  in  which 
a  new  house  is  being  built,  one  sewer  for  con- 
veying surface  water  only  and  the  other  for 
conveying  sewage  only,  the  urban  council  can- 
not, under  sect.  25,  compel  the  owner  of  the 
house  to  make  two  separate  drains,  the  sewage 
drain  connecting  with  the  sewage  sewer,  and  the 
other  drain  with  the  other  sewer,  if  one  drain  is 
sufficient  for  effectually  draining  the  house. 

Mathews  r.  Strachan,  [1901]  2  K.  B.  540 ;  70 

[L.  J.  K.  B.  806 ;  65  J.  P.  789  ;  49  W.  R.  651  ; 

85  L.  T.  68  ;  17  T.  L.  R.  619— Div.  Ct. 

35.  Private  Drain — Draining  Several  Houses 
— Drain  Emptying  into  CessjMwl — Undertaking 
hy  Owner  to  treat  Drain  and  Cesspool  as  Primte, 
and  to  Cleanse  Same — JVuisance  at  Cesspool — 
LiahiUty  of  Owner  as  "  Person  hy  whose  Act, 
Default,  or  Sufferance  Nuisance  Arises  " — Puhlic 
Health  Act,  1875  (38  &  39  Vict.  c.  55),  ss.  94,  95, 
96.]  —  The  appellant,  before  building  certain 
houses,  submitted  plans  showing  a  scheme  of 
drainage,  and  the  plans  were  accepted  subject 
to  the  appellant  entering  into  an  undertaking 
with  the  local  authority  ;  accordingly  a  drain  or 
sewer,  with  which  each  house  was  connected  by 
a  single  pipe,  was  constructed  along  the  middle 
of  the  road  for  a  distance  of  about  1,200  feet, 
communicating  with  the  surface  by  manholes, 
and  terminating  in  a  large  cesspool  constructed 
on  the  adjoining  land  of  which  the  appellant  was 
lessee  in  possession.  Several  of  the  houses  were 
connected  with  the  drain  and  were  drained 
through  the  drain  into  the  cesspool  as  the  ulti- 
mate outfall.  The  appellant  was  not  the  occupier 
of  any  of  the  houses,  but  was,  within  the  meaning 
of  the  Public  Health  Acts,  the  owner  of  six  of 
them,  rnd  of  the  land  on  which  the  cesspool  was 


built ;  and  in  the  undertaking  given  to  the  local 
authority,  he  undertook  that  the  drains  should, 
for  all  purposes  of  the  Public  Health  Acts,  be 
private  drains,  and  that  the  drains  and  cesspool 
should  be  cleansed  and  maintained  by  him.  A 
nuisance  existed  at  the  cesspool  from  the  over- 
flowing therefrom  of  sewage. 

Held,  on  the  authority  of  Meader  v.  West 
Cowes  Local  Board  ([1892]  3  Ch.  18  ;  61  L.  J. 
Ch.  561 ;  40  W.  R.  676 ;  67  L.  T.  454— C.  A.)— 
that  the  appellant  was  the  person  by  whose  act, 
default,  or  sufferance  the  nuisance  arose,  and 
that  the  obligation  to  clean  out  the  cesspool  and 
abate  the  nuisance  was  upon  him,  and  not  upon 
the  local  authority,  notwithstanding  that  the_^ 
drain  received  the  drainage  of  more  than  one' 
house. 

Per  Channell,  J. — Even  if  the  drain  became  a 
sewer  within  the  meaning  of  the  Public  Health 
Acts  by  reason  of  its  receiving  the  drainage  of 
more  than  one  house,  yet,  as  between  the  imme- 
diate parties  (the  local  authority  on  the  one 
hand,  and  the  appellant,  who  had  given  such 
an  undertaking,  on  the  other),  the  appellant 
would  still  be  the  person  by  whose  act  or  default 
the  nuisance  arose,  although  third  parties  might 
have  a  right  to  say  that  as  between  them  and 
the  local  authority  the  whole  had  vested  in  the 
local  authority  as  a  sewer,  and  that  the  local 
authority  were  liable  to  abate  the  nuisance. 
Butt  v.  Snow,  (1903)  89  L.  T.  302  ;  67  J.  P. 
[454- Div.  Ct. 

36.  Scouring  and  Cleaning  of  Pivers,  Drains, 
Sfc. — Deposit  if  Mud  and  Sullage  on  Adjoining 
Lands —  ('mn/'ru-f/ifiou  —  Liability  of  Commis- 
sioners to  I'd  If  —  Middle  Level  Acts,  1810 
(50  Geo.  3,  c.  125),  ss.  32,  59  ;  and  1844  (7  &  8 
Vict.  c.  cvi.),  s.  57.] — By  the  Middle  Level  Act, 
1810,  commissioners  were  appointed  to  cleanse 
and  improve  certain  rivers  and  drains.  Sect.  32 
of  the  Act  provided  that  the  mud,  &c.,  taken  out 
of  the  rivers  and  drains  should  in  all  cases  where 
the  rivers  and  drains  were  not  embanked  be  laid 
in  such  place  as  the  commissioners  in  their  dis- 
cretion should  think  proper,  and  by  sect.  59  the 
commissioners  were  empowered  to  enter  upon 
the  lands  of  any  person  adjoining  or  near  to  any 
of  the  rivers  and  drains  to  take  and  dig  earth 
therefrom  and  "  to  do  such  other  acts  as  may  be 
necessary  to  carry  into  effect  the  purposes  of  this 
Act,  making  satisfaction  to  the  party  or  parties 
injuied  thereby."  The  commissioners  scoured 
certain  rivers  and  deposited  large  quantities  of 
mud  and  sullage  on  the  adjoining  lands,  the 
owners  of  which  claimed  compensation  for  the 
injury  caused  to  their  lands  by  such  deposit. 

Held — that  sect.  32  of  the  Act  did  not  empower 
the  commissioners  to  deposit  the  mud  and  sullage 
compulsorily  upon  land  without  paying  com- 
pensation, but  merely  authorised  them  to  deposit 
it  as  they  thought  fit  on  places  where  they  had 
a  right  to  deposit  it. 

Held,  also,  that  sect.  59  authorised  them  to 
deposit  it  on  adjoining  lands,  but  on  condition 
of  paying  compensation. 
In  re  Moulton  and  Others  and  The  Middle 

[Level  Commissioners,  (1907)  71  J.  P.  402  ; 
97  L.  T.  391  :  5  L.  G.  R.  961— Bray,  J. 
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37.  tScWiuje  J'urjjo-si'.s — Land  not  required  for 
Purpose  for  irhich  Acquired — Order  for  Sale — 
Puhlic  m-tilth  Art,U7r>  (_^8  &  89  Vict.  c.  55), 
X.  175.] — The  T.  urban  district  council  had 
acquired  certain  land  for  sewage  purposes,  con- 
templating that  part  of  it  would  not  be  so 
required,  but  would  be  sold  under  sect.  175  of 
the  Public  Health  Act,  1875.  The  council  sub- 
sequently became  of  opinion  that  all  the  land 
would  be  ultimately  required  for  sewage  pur- 
poses, and  on  a  portion  of  it  consequently  retained 
and  not  immediately  required,  had  dug  a  trench 
in  which  they  had  deposited  dustbin  refuse,  and 
raised  a  mound.  Over  another  portion  they  had 
constructed  a  temporary  footpath  and  had  placed 
benches  on  it  for  recreation  ;  and  it  was  alleged 
that  they  were  entertaining  a  scheme  for  turning 
this  portion  into  a  public  recreation  ground  with 
a  lake,  bathing-place,  and  promenade.  The 
Attorney-General  brought  this  action,  at  the 
relation  of  P.,  a  resident  in  the  district,  claiming 
a  declaration  that  the  land  was  not  required  for 
the  purpose  for  which  it  had  been  acquired  under 
the  Act,  and  should  be  sold,  and  an  injunction 
restraining  the  council  from  using  any  portion  of 
it  as  above  described. 

Held — (1)  that  the  land  so  acquired  was  in 
fact  required  for  sewage  purposes,  and  was  not 
within  sect.  175  of  the  Act ;  (2)  that  the  defen- 
dant council  had  not  so  dealt  with  the  portion 
of  land  on  which  they  had  made  a  trench  and 
mound,  &c.,  as  to  render  it  wholly  unfit  for  sew- 
age purposes,  and  that  it  ought  not  to  be  sold  ; 
(3)  that  none  of  the  acts  done  by  the  council 
on  the  other  portion  of  the  land  were  other  than 
of  a  temporary  character,  not  interfering  with 
its  use  when  ultimately  required  for  sewage  pur- 
poses, and  that  the  council  were  entitled  so 
temporarily  to  use  in  any  lawful  manner  any 
portion  of  the  land  not  immediately  required  ; 
but  (4)  that  the  contemplated  erection  of  a 
bathing-shed,  &c.,  would  be  beyond  tlie  legiti- 
mate temporary  user  of  the  land. 

Attorney-General  r.    Teddington  Urban 

[District    Codncil,    [1898]  1    Ch.  G6 ;    61 

J.  P.  825  :  ()7  L.  J.  Ch.  23  ;  77  L.  T.  42(i  :    14 

T.  L.  R.  32  ;  46  W.  R.  88— Romer,  J. 

38.  Srictif/e  —  llitjht  of  Disclidrfiing  —  Per- 
wixxion  hy  Owner  of  Land  to  Corporation  to 
Dixrharge  Surface  Water  on  to  I^and — Sewage 
from  Jloustex  Discharged  on  to  Land — Injunction 

—  Costs.^ — The  corporation  of  G.  had  for  many 
years  bj'  permission  discharged  surface  water 
from  a  pubUc  road  into  a  pond  on  the  plaintiff's 
land  tlirougii  a  drain  Itclunging  to  the  corpora- 
tion. Subse(iuently,  as  the  drain  became  offen- 
sive, the  water  was  at  the  plaintiff's  reipiest 
diverted  into  a  cesspool  made  by  the  corporation 
on  his  land.  By  direction  of  the  corporation  the 
defendant  H.  connected  some  newly-built  houses 
belonging  to  him  with  the  drain,  and  ttie  sewage 
from  these  houses  was  accordingly  discharged 
into  the  plaintift"s  lands  through  the  drain.  No 
permission  was  given  by  the  plaintiff  for  this  to 
be  done. 

Held— that  the  plaintiff  was  entitled  to  an 


injunction  against  the  corporation  and  H., 
restraining  them  from  discharging  the  sewage  on 
his  land,  and  to  a  mandatory  injunction  to  dis- 
connect the  houses  from  the  drain,  but  that  the 
corporatian  should  pay  the  costs  both  of  the 
plaintiff  and  H. 

GiBBINGS  r.   HUNGERFORD,  [1904]   1  Ir.  R.  211 

[— C.  A. 

39.  "  Sewer  "  —  Sewage  —  Entrg  on  Private 
Land,  luitliout  Notice,  for  Erection  of  Pumjnng- 
Station  — "  Pecciring,  Storing,  Disinfecting, 
Distributing,  or  otherwise  Disposing  of"  Sewage 
—Public  licalth  Act,  1875  (38  &  39  Vict.  c.  55), 
ss.  16,  27.] — The  plaintiffs  sought  to  restrain  the 
defendants  from  proceeding  with  the  construction 
of  a  pumping-station — to  lift  and  pump  the 
sewage  along  a  rising  main  to  an  outfall — in 
course  of  erection  by  them  upon  a  strip  of 
unenclosed  or  waste  land  alleged  to  belong  to 
the  plaintiffs  or  one  of  them.  The  defendants 
had  entered  upon  the  land  in  question  without 
giving  any  notice  to  the  plaintiffs.  The  ques- 
tion arose  whether  the  pumping-station  was  a 
"  sewer  "  within  the  meaning  of  sect.  16  of  the 
Public  Health  Act,  1875,  under  which  the  defen- 
dants were  empowered  to  carry  a  sewer  under  a 
turnpike  road  or  street,  or  after  notice  into  or 
under  lands  within  their  district,  or  was  a  work 
within  the  provisions  of  sect.  27  of  the  same  Act 
adapted  to  be  used  for  "  receiving,  storing,  dis- 
infecting, distributing,  or  otherwise  disposing  of  " 
sewage. 

Held — that  the  pumping-station  was  not  a 
"sewer"  ;  that  the  words  of  sect.  27  applied  to 
a  case  like  the  present ;  that  what  was  being 
done  was  being  done  unlawfully  ;  and  that  the 
plaintiffs  had  made  out  a  case  for  an  interim 
injunction. 
King's  College,    Cambridge   r.  Uxbridge 

[Rural   District   Council,    [1901]   2   Ch. 

768  ;    70   L.   J.    Ch.    844  ;  85    L.   T.   303  ;  17 
T.  L.  R.  762— Byrne,  J. 

40.  Sewer — Laying  of  through  Private  Land 
—  Compensation — Land  Injuriously  Affected  hy 
other  Worhs  forming  Part  of  same  System  on 
Land  of  other  Owner — "Full  Compensation" 
Public  Health  Act,  1875  (38  &  39  Vict.  c.  55), 
ss.  16,  27,  308.]— A  local  authority,  under  the 
powers  conferred  upon  them  by  the  Public  Health 
Act,  1875,  laid  certain  sewers  through  the 
claimant's  land  and  paid  compensation  in  respect 
thereof.  The  local  authority  then  proceeded  to 
construct  on  neighbouring  land,  not  belonging  to 
the  claimant,  a  pumping  station,  reservoir,  and 
outfall  sewer,  which,  together  with  the  sewers 
laid  through  the  claimant's  land,  were  intended 
to  form  one  combined  system  of  sewage  works. 

The  claimant  claimeil  compensation  under 
sect.  308  of  the  Public  Health  Act,  1875,  for 
injurious  affection  of  his  land  by  the  construction 
of  the  pumping-station  ami  reservoir  on  the 
adjoining  land  not  bought  from  him. 

Held — that  as  the  works  were  not  being  con- 
structed on  land  belonging  to  the  claimant,  he 
was  not  entitled  to  recover  compensation  under 
sect.    3(iS    of    tlie     Public    Health    Act.     1875, 
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although  such  works  formed  one  system  with 

and  were  connected  with  the  sewers  laid  through 

his  land. 

HORTON  r.  COLWYN  BAY  AND   COLWYN   URBAN 

[District  Council,  [1907]  1  K.  B.  U  ;  76 

L.  J.  K.  B.  91  ;  71  J.  P.  69  ;  96  L.  T.  84  ;  26 

T.  L.  R.  75  ;  5  L.  G.  R.  22— Bigham,  J. 

41.  Sewer  —  Laijing  of  Thnuu^h  or  Under 
Towing  Path  of  R'lxcr — Interruption  of  Traffie — 
Consent  of  River  Comcrvators — Public  Health 
Act,  1875  (38  &  39  Vict.  c.  55),  ss.  16,  327.]— 
The  defendants  resolved  to  construct  a  system 
of  surface  water  drains  in  their  district  to 
discharge  into  the  river  Thames  by  means  of 
an  outfall  drain,  carried  into,  through,  and 
under  the  towing  path,  the  soil  of  which  was 
vested  in  the  plaintiffs,  who  were  a  body  of 
persons  entitled  by  virtue  of  an  Act  of  Parlia- 
ment to  navigate  on  or  use  such  river,  or  to 
receive  tolls  or  dues  in  respect  of  the  navigation 
therenn  or  use  thereof.  The  special  case  stated 
that  the  execution  of  the  works  by  the  defen- 
dants would  temporarily  interfere  with  the 
traffic  upon  the  towing  path,  but  that  it  was  the 
intention  of  the  defendants  to  so  carry  out  the 
works  as  not  at  any  time  to  interrupt  the  traffic 
over  more  than  one-half  of  the  said  path,  and  to 
avoid,  as  far  as  possible,  any  interference  with 
the  towing  of  vessels. 

Held — that,  upon  that  statement,  the  execu- 
tion of  the  works  would  interfere  with  the  towing 
path  so  as  to  interrupt  the  traffic  thereof  within 
the  meaning  of  sect.  327  (3)  of  the  Public  Health 
Act,  1875,  and  that  under  those  circumstances, 
by  reason  of  that  section,  the  defendants  had  no 
right  to  carry  the  outfall  drain  into,  through,  or 
under  the  towing  path,  without  first  obtaining 
the  licence  and  permission  of  the  plaintiffs  so  to 
do,  and  submitting  to  such  restrictions  and 
agreeing  to  such  terms  and  conditions  as  the 
plaintiffs  thought  proper  to  impose. 
Thames  Conservators  r.  Walton-upon- 
[Thames  Urban  District  Council,  (1907) 
71  J.  P.  202  ;  96  L.  T.  555  ;  5  L.  G.  R.  274- 
Phillimore,  J. 

42.  Sewer — Right  of  Suj)j>07't  for — Mi/ies  and 
Minerals— Piihlic  Health  Act,  1875  CSS  &  39 
Vict.  c.  55),  ss.  15,  16,  175,  176,  ^Q%— Public 
Health  Act,  1875  {Support  of  Sewers')  Amend- 
ment Act,  1883  (46  &  47  Vict.  c.  37),  ss.  2,  3.  4, 
5.] — By  a  provisional  order  confirmed  by  Act  of 
Parliament  on  August  13th,  1875,  the  Local 
Government  Board  authorised  the  B.  Corpora- 
tion to  put  in  force  the  compulsory  powers  of 
the  Lands  Clauses  Acts  with  regard  to  certain 
lands  which  they  required  for  sewage  purposes. 

On  October  27tli,  1874,  the  corporation  gave 
to  the  plaintiffs'  predecessor  a  notice  to  treat  for 
some  of  his  land  (excepting  the  mines  and 
minerals),  and  the  question  of  compensation 
was  referred  to  arbitration.  On  Augixst  9th, 
1876,  the  arbitrator  made  his  award  in  respect 
of  the  lands  (excepting  all  minerals  lying  within 
or  under  the  same).  The  compensation  having 
been   paid,   the   lands,   excepting    all    minerals 


lying  within  or  under  the  same,  were  conveyed 
to  the  corporation  by  two  conveyances,  dated 
May  9th,  1878,  and  April  5th,  1883  ;  the  con- 
veyances contained  a  power  for  the  owner  to 
work  the  minerals  by  underground  workings 
only. 

On  April  11th,  1876,  the  corporation  gave 
notice  to  the  plaintiffs'  predecessor,  under  the 
Public  Health  Act,  1875,  that  they  proposed  and 
intended  to  construct  an  outfall  sewer  on  certain 
other  land  in  his  possession,  and  on  February  19th, 
1878,  the  umpire  made  his  award  (purporting  to 
be  under  sect.  308  of  that  Act)  reciting  an  agree- 
ment that  the  landowner  should  have  rights  of 
herbage,  passage  and  building  over  the  land,  and 
awarding  that  the  corporation  should  pay  a  per- 
))etual  ground  i-ent  of  so  much  per  lineal  yard 
for  the  sewer. 

On  August  25th,  1883,  the  Public  Health  Act, 
1875  (Support  of  Sewers),  Amendment  Act,  1883, 
was  passed. 

On  July  14th,  1904,  the  B.  N.  Colliery  Co.,  Ld., 
the  lessees  of  the  mines,  gave  notice  to  the  cor- 
poration that  they  intended  to  commence  work 
within  forty  yards  of  the  sewage  works,  and  on 
July  15th  the  corporation  gave  notice  that  if  the 
company  proceeded  to  work  they  would  demand 
compensation  in  respect  of  any  damage  to  their 
sanitary  works,  and  that  thev  claimed  that  they 
had  acquired  a  right  to  support  in  respect  of  the 
sanitary  works  before  the  passing  of  the  Public 
Health  Act,  1875  (Support  of  Sewers),  Amend- 
ment Act,  1883. 

In  an  action  by  the  plaintiffs  for  a  declara- 
tion that  upon  the  true  construction  of  the 
Public  Health  Act,  1875  (Support  of  Sewers), 
Amendment  Act,  1883,  and  of  the  other  Acts  of 
Parliament,  and  of  the  Provisional  Order, 
awards  and  conveyances,  the  defendants  were 
not  entitled  to  have  (1)  the  outfall  sewer,  or 
(2)  the  main  sewage  works,  or  either  of  them, 
supported  by  the  underlying  or  adjacent 
minerals  : — 

Held  —  that  the  corporation  acquired  in 
respect  of  the  lands  conveyed  for  the  purpose  of 
the  main  sewage  works  a  natural  right  of 
support  by  the  subjacent  minerals  and  the 
adjacent  lands  of  the  conveying  parties  for  such 
land,  and  for  any  buildings  or  works  reasonably 
in  the  contemplation  of  the  parties  when  the 
land  was  conveyed. 

That  with  regard  to  the  outfall  sewer  the 
corporation  had  a  right  to  support  from  the  sub- 
jacent land,  if  not  also  from  the  adjacent  land 
ill  the  same  ownership,  which  right  must  be 
considered  to  have  been  covered  by  the  award. 

In  re  Budleij  Corporation  ((1881),  8  Q.  B.  D. 
86  ;  51  L.  J.  Q.  B.  121  ;  46  J.  P.  340  ;  45  L.  T. 
733)  applied. 

That  the  sewage  works  and  outfall  sewer  were 
accordingly  sanitary  works  in  respect  of  which 
a  right  to  support  had  been  acquired  before  the 
passing  of  the  Public  Health  Act,  1875  (Support 
of  Sewers).  Amendment  Act,  1883,  and  in 
respect  of  which  right  no  compensation  was,  at 
the  passing  of  that  Act  lecoverable  ;  and  that 
the  sewage  works  and  outfall  sewer  were,  there- 
fore, excepted  by  sect.  5  of  the  Act  from  the 
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operation  of  the  Act,  and  were  entitled  to  the 

lights  of  support  acijuired  in  respect  of  them. 

Jary  and  Others  v.  Barnsley  Corporation, 

[1907]    2    Ch.    600;    76   L.    J.    Ch.    593;    71 

J.  P.  468  ;  97  L.  T.  507  :  23  T.  L    R.  689  ;  5 

L.  (}.  K.  1145— Parker,  J. 

43.  Sewer — Tidal  Stream — Expen.'<es — ^ .«■<?.«■- 
)iient — "  Vuhtation  List  for  the  Time  being  then 
in  Force"— Public  Health  Act,  1875  (38  &  39 
Vict.  c.  55),  s.  257.] — A  corporation  were  em- 
powered by  Act  of  Parliament  to  constitute  a 
drainage  district,  and  to  direct  the  drainage  or 
sewage  thereof  to  be  brought  into  any  drain  or 
sewer  already  formed  or  to  be  hereafter  formed, 
and  assess  and  apportion  a  due  proportion  of  the 
cost  amongst  the  owners  of  land  wittdii  the  dis- 
trict. The  word  "sewer"  was  therein  interpreted 
as  meaning  a  culvert  or  channel  for  the  passage 
of  water  sewage  or  refuse,  not  being  a  drain  as 
thereinbefore  defined. 

By  another  Act  of  Parliament  the  assessment 
aforesaid  was  to  be  made  on  the  full  net  annual 
value  as  ascertained  by  the  valuation  list  for  the 
time  being  in  force. 

The  corporation  in  constituting  the  drainage 
district  directed  the  sewage  should  be  brought 
into  a  tidal  stream,  which  was  somewhat  polluted 
by  sewage,  and  made  an  assessment  on  the  persons 
who  were  owners  of  property  in  the  district  at 
the  time  of  the  completion  of  the  works,  using 
the  assessment  list  tlien  in  force. 


Held — that,  having  regard  to  the  language  of 
the  Acts,  the  corporation  were  justified  in  utilis- 
ing the  tidal  stream  as  a  sewer,  and  under 
sect.  257  of  the  Public  Health  Act,  1875,  a 
charge  attached  to  the  properties  within  the 
district  for  the  expenses  incurred  from  the  date 
of  the  completion  of  the  works  ;  but  that  the 
assessment  was  impropei',  as  not  made  upon  the 
valuation  list  in  force  at  the  time  of  the  making 
of  such  assessment. 

Held,  also,  that  the  mere  fact  that  the  cor- 
jioration  might  have  been  influe  ced  by  other 
motives,  in  addition  to  their  desire  to  deal  with 
the  drainage  of  the  city,  in  forming  the  district, 
no  improper  motive  being  alleged  or  extra 
expense  incurred,  and  the  district  having  been 
recognised  by  Parliament,  did  not  prevent  the 
district  from  having  been  properly  constituted. 
Newcastle  -  upon  -  Tyne  Corporation  t. 
[Houseman,  (1899)  63  J.  P.  85— Byrne,  J. 

44.  Sewer—  Withdra mil  nfXntice  to  Arhitrate 
—  ('iimperixation — Jnrisdirtinn  of  Arbitrntor-s  to 
award  Costs— I'nhlic  llealtli  Art,  1.S75  (38  A:  39 
Vict.  c.  55),  ,v.v.  16,  308.]— A  notice  under  sect.  16 
of  the  Public  Health  Act,  1875,  may  be  with- 
drawn by  the  local  authority  at  any  time  before 
the  works  are  commenced.  On  a  submission  to 
arbitration  to  assess  the  amount  of  compensation  t 
under  sect.  308  of  the  some  Act,  due  by  reason  of 
damage  caused  by  the  construction  and  execution 
of  a  sewer  under  sect.  16,  the  arbitrators  have  no 
jurisdiction  to  award  compensation  for  damage 
merely  caused  by  the  giving  of  the  notice  under 
sect.  16  before  the  construction  and  execution 


of  the  sewer  is  commenced,  nor  to  award  costs  if 
the  notice  is  withdrawn  before  the  works  are 
commenced. 

Davis  r.  Witney  Urban  District  Council, 
[(1899)  (;3  J.  V.  279  ;  15  T.  L.  H.  275— C.  A. 

45.  Sewering  of  Pricute  Street — Street  already 
St'U-ered  ^' to  the  satisfaction  of  the  Local 
Authonty — Notice  to  he  Served  on  all  the  Froixta- 
grrs— Public  Health  Act,  1875  (38  &  39  Vict. 
c.  55),  s.  150.] — Houses  fronting  a  street  not 
repairable  by  the  inhabitants  at  large  were 
drained  by  means  of  various  i)ii)es  laid  by  the 
owners,  which  pipes  were  vested  in  the  local 
authority.  There  was  no  express  approval  of 
these  pipes  by  the  local  authority,  although  their 
representative  had  advised  as  to  the  laying  of  the 
l)il)es.  The  local  authority  subsequently  gave 
notice  to  all  the  fr(jntagers.  with  one  exception, 
under  the  Public  Health  Act,  1875,  sect.  150,  to 
sewer  the  street,  and  on  default  executed  the 
works  themselves,  and  apportioned  the  expenses. 
The  ai)portionraeut  was  objected  to  and  taken  to 
arbitration,  when  £158  was  awarded  as  the  pro- 
portionate share  of  two  of  the  frontagers.  In  an 
action  by  the  local  authority  to  enforce  payment 
of  the  £158  :— 

Held — that  the  street  had  never  been  sewered 
"to  the  satisfaction  of"  the  local  authority 
within  sect.  150  either  in  fact  or  by  implication 
of  law,  and  that,  although  notice  was,  under 
sect.  150,  necessary  to  be  given  to  all  the  fronta- 
gers, yet  the  question  was  closed  by  the  award 
of  the  arbitrator.  The  defendant  frontagers 
were  consequently  held  liable  for  the  payment 
demanded. 

Handsworth  Urban  District  Council   v. 

[Derrington,  [1897]  2  Ch.  438  ;  61J.  P.518; 

66  L.  J.  Ch.  691  ;  77  L.  T.  73  ;  13  T.  L.  R.  505  ; 

46  W.  R.  168— Kekewich,  J. 

46.  Surface  Water  from  Road — Right  to  Dis- 
charge into  Natural  Watercourse — Public  Health 
Act,  1875  (38  &  39  Vict.  c.  55).  ss.  15,  16,  \l,and 
308.] — The  plaintiffs  were  the  owner's  of  an 
estate  in  the  neighbourhood  of  a  certain  town, 
part  of  which  estate  was  laid  out  for  building, 
and  which  includeil  a  portion  of  the  course  of  a 
small  stream.  Three  roads  upon  this  estate, 
situated  within  the  natural  watershed  of  the 
stream,  and  originally  laid  out  by  the  plaintiffs, 
had  been  taken  over  by  the  defendants,  the 
urban  district  council,  after  they  had  constructed 
a  system  of  drains  and  sewers  for  them  under  the 
powers  of  the  Private  Streets  Works  Act.  1892. 
In  the  scheme  originally  proposed  by  the  defen- 
dants the  surface  water  from  these  roads  was 
allowed  to  flow  into  the  .sewers;  but,  the  I,ocal 
Government  Board  having  refused  to  sanction 
any  scheme  which  did  not  provide  a  separate 
system  for  carrying  off  the  surface  water,  the 
defendants  had  i)rovided  such  a  system  by 
drains  which  discharged  the  surface  water  into 
the  stream.  The  defemlauts'  drains  were  fur- 
nished with  catch  ()its,  the  best  known  method 
of  intercepting  sand  ami  silt.  The  plaintiffs 
nevertheless  objected  that  the  water  so  dis- 
charged carried  with  it  a  great  (piantity  of  sand, 
silt,  and  other  solid  matter  washed  off  the  roads, 
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aud  was  aiuch  more  in  quautity  than  would  bave 
naturally  flowed  into  the  stream,  and  that  its 
discharge  into  the  stream  would  injure  the 
plaintiffs  by  causing  floods  and  silting  up  the 
stream.  They  accordingly  brought  an  action  to 
restrain  the  defendants  from  permitting  any 
water,  sand,  silt,  or  other  solid  matter  to  flow 
through  their  drains  into  the  stream. 

Held— that  sects.  15,  16,  and  17  of  the  Public 
Health  Act,  187.5,  clearly  authorised  the  defen- 
dants in  doing  what  the  plaintiffs  complained  of  ; 
and  that  the  plaintiffs  must  be  content  with  the 
remedy  by  way  of  compensation  afforded  by 
sect.  3U8. 

Decision  of  North,  J.  ((1897)  61  J.  P.  472  ;  66 
L.  J.  Ch.  517  ;  76  L.  T.  486  ;  13  T.  L.  R.  3.59) 
affirmed. 

DURRANT  V.  BRANKSOME  URBAN  DISTRICT 
[Council,  [1897]  2Ch.291  ;  66  L.J.  Ch.  6.53  ; 
76  L.  T.  739  ;  13  T.  L.  R.  482  ;  46  W.  R.  134— 

C.  A. 

(d)  Nuisances. 

47.  Adjoining  Owners — Easement  of  Drainage 
— Notices  to  Owners  iy  Local  Authority  to  Abate 
—Puhlic  Health  Act,  1875  (38  &  39  Vict.  c.  55), 
s.  lOi—Big/it  of  Contribution  at  Common  Law.']— 
A  man  who  does  work  for  himself,  and  thereby 
indirectly  benefits  anothei',  obtains  no  right  of 
contribution  against  that  other. 

Notices  under  the  Public  Health  Act,  1875,  and 
the  West  Ham  Corporation  Acts,  1888,  1893,  and 
1898,  were  served  by  the  local  authority  on  the 
appellant  and  on  the  respondent,  who  were  the 
owners  of  two  adj(jining  houses,  requiring  them 
to  abate  a  nuisance  arising  from  the  drains  on 
their  premises  and  to  perform  certain  necessary 
works.  The  drainage  of  the  respondent's  house 
passed  through  the  appellant's  drain  into  a  sewer. 
The  appellant  complied  with  the  terms  of  his 
notice.  The  respondent  took  no  steps  to  abate 
the  nuisance,  or  to  perform  the  necessary  works. 

Held— that  neither  under  sect.  104  of  the 
Public  Health  Act,  1875  (38  &  39  Vict.  c.  55), 
nor  at  common  law,  had  the  appellant  any  right 
of  contribution  as  against  the  respondent. 
Reeve  v.  Sadler,  (1903)  67  J.  P.  63  ;  51  W.  R 
[603  ;  88  L.  T.  95  ;  1  L.  G.  R.  441— Div.  Ct. 

48.  Drainage  of  Rouses — Want  of  Structural 
Convenience — Liability  of  Owner— Discretionary 
Power  of  Local  Authority— Public  Health  Act, 
1875  (38  &  39  Vict.  c.  55),  ss.  4,  13,  15,  21,  94, 
95.] — The  appellants,  who  were  the  owners  of 
twelve  houses,  were  summoned  by  the  respon- 
dents, the  sanitary  authority  of  the  borough,  for 
non-compliance  with  a  notice  to  abate  a  nuisance 
caused  by  turning  the  slops  and  scullery  water 
from  the  said  houses  into  a  drain  constructed  by 
the  sanitary  authority  by  the  side  of  the  high- 
way in  front  of  the  said  houses  to  receive  the 
surface  water  of  the  highway,  which  emptied 
into  an  open  ditch  and  caused  the  nuisance  com- 
plained of.  The  plan  of  the  houses  deposited 
before  they  were  built  showed  that  the  houses 
should  have  been  drained  into  cesspools,  but  no 


such  cesspools  had  been  constructed.  No  sewer 
had  been  made  by  the  sanitary  authority  to  drain 
the  said  houses.  The  houses  were  separately 
occupied,  and  not  within  the  same  curtilage. 
The  justices  made  an  order  to  abate  the  nuisance 
by  cutting  off  the  drain  of  the  houses  from  the 
drain  made  to  receive  the  surface  water  of  the 
highway  and  making  cesspools  for  the  houses. 

Held  —  that  the  surface-water  drain  con- 
structed by  the  sanitary  authority,  though  for 
some  purposes  a  sewer  within  sect.  4  of  the 
Public  Health  Act,  187.5,  was  not  a  eewer  into 
which  the  appellants  were  entitled  by  virtue  of 
sect.  21  to  empty  their  drains,  nor  were  the 
sanitary  authority  bound  under  sect.  15  to  pro- 
viile  a  sewer  to  drain  the  said  houses  ;  and 
farther,  that  the  nuisance  was  caused  by  the 
want  of  structural  convenience  within  the  mean- 
ing of  sect.  94  of  the  same  Act.  aud  that  the 
justices  were,  therefore,  right  in  their  decision. 
KiNsoN  Pottery  Company  r.  Poole  Corpora- 

[TION,  [1899]  2  Q.  B.  41 ;  68  L.  J.  Q.  B.  819  ; 

63  .J.  P.  .580  ;  47  W.  R.  607  ;  81  L.  T.  24  ;  15 
T.  L.  R.  379— Div.  Ct. 
And  see  No.  53,  infra. 

49.  Imnfficiency  of  Sewers — Flooding  adjacent 
Land — Negligence.']  — A  local  authority  converted 
pait  of  a  watercourse  running  past  the  plaintiff's 
land  into  a  covered  sewer.  Subsequently  a 
number  of  subsidiary  channels  were  made  by 
them  or  by  their  leave  for  carrying  water  and 
sewage  into  this  sewer.  It  was  insufficient  to 
receive  all  this  liquid,  and,  in  consequence, 
flooded  the  plaintiff's  land. 

Held — that  the  authority  had  been  guilty  of 
negligence,  and  were  liable  in  damages,  it  being 
no  defence  to  say  that  before  any  work  was  done 
to  the  watercourse,  the  plaintiff's  land  was  some- 
times flooded  with  storm  water  from  it,  or  that 
the  work  originally  done  was  sufficient  at  that 
time,  since  now  that  additional  channels  had 
been  constructed  it  was  clearly  insufficient. 

Decision  of  Supreme  Court  of  Victoria  (29 
V.  L.  R.  308)  afiirmed. 

Hawthorn    Corporation    r.     Kannaluik, 

[1906]  A.  C.  105  ;  75  L.  J.  P.  C.  7  ;  54  W.  R. 

285  ;  93  L.  T.  644  ;  22  T.  L.  R.  28— P.  C. 

50.  Owner  required  by  Local  Authority  to  do 
their  Worh — Worh  done  tender  Compulsion  or  as 
Volunteer  —  Recovery  of  E.vpenses  from  Local 
Authority.] — The  surveyor  of  a  local  authority 
required  the  owner  of  a  house,  who  was  making 
certain  alterations  and  who  had  submitted  plans 
to  the  local  authority  for  that  purpose,  to  execute 
certain  works,  including  the  taking  up  and  re- 
laying of  a  drain — which  was  a  sewer — at  the 
back  of  the  house,  and  the  construction  of  an 
interception  trap,  these  latter  works  being  works 
which  the  local  authority  were  themselves  liable 
to  do.  The  owner  did  these  works  under  protest, 
but  by  the  direction  and  onier  of  the  local 
authority,  though  no  actual  steps  had  been  taken 
to  enforce  their  execution,  and  no  legal  proceed- 
ings had  been  taken  or  serious  threats  of  such 
proceedings  used.     The  owner  having  sued  the 
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local  nuthority  to  recover  the  cost,  on  the  ground 
that  he  was  compelled  by  them  to  do  work  which 
the  authority  were  legally  compellable  to  do  : — 

Held — that  though  there  may  be  sufficient 
compulsion  without  legal  proceedings,  or  the 
threat  of  sucii,  to  entitle  a  person  to  recover, 
there  was  not  sufficient  compulsion  to  prevent 
the  owner  being  considered  as  a  mere  volunteer  ; 
that  he  was,  therefore,  in  the  execution  of  these 
works  acting  as  a  volunteer,  and  not  under 
compulsion,  and  was  not  entitled  to  recover  the 
expenses  from  the  local  authority. 

JVoHh  and  Another  r.  Walfhamnfoio  i'rban 
Didrlct  Council  ((1898)  67  L.  J.  Q.  B.  972  ;  62 
J.  P.  836 — Channel],  J.,  sec  Public  Health, 
No,  35)  distinguished. 

Ellis  v.  Bromley  Rural  District  Council, 
[(1899)  63  J.  P.  711  ;  81  L.  T.  224— Ridley,  J. 

A7id  see  Public  Health,  No.  50. 

51.  Person  responsible  for  Nuisajice— Puhlic 
Health  Act,  1875  (38  &  39  Vict.  e.  55),  ss.  4,  94, 
95.] — The  respondent  sent  his  sewage  into  a 
covered  ditch  lying  alongside  a  wall  belonging 
to  his  premises  and  a  highway  under  the  con- 
trol of  the  appellants  into  a  catch-pit  and  thence 
to  a  spot  where  it  was  joined  by  a  drain  from 
another  house  ;  the  drain  subsequently  continued 
through  private  property  and  emptied  into  a 
stream.  The  part  above  the  catch-pit  had  been 
made  by  the  owner  or  tenant  of  the  respondent's 
premises.  The  part  below  the  catch-pit  had 
existed  many  years,  and  had  never  been  repaired 
by  the  appellants.  The  catch-pit  had  been  made 
by  the  tenant  of  some  adjoining  premises  to  pre- 
vent the  surface  water  from  the  highway  flooding 
his  premises.  The  portion  of  the  drain  below 
the  catch-pit  leading  under  the  highway  became 
blocked  for  some  reason,  and  a  nuisance  having 
arisen  at  the  catch-pit  by  reason  of  the  respon- 
dent's sewage  collecting  there,  he  was  summoned 
as  "the  person  by  whose  act  or  default  the 
nuisance  arose." 

Held — that  it  was  no  defence  for  him  to  show 
that  tlie  pipe  was  a  "  sewer  "  ;  and.  senible,  under 
all  the  circumstances,  it  was  not  a  "  sewer." 

Wincanton  Rural  District  Council  *;.  Par- 

[SONS,  [1905]  2  K.  B.  34  ;  74  L.  J.  K.  B.  533  ; 

69  J.  P.  242  ;  93  L.  T.  13  ;  3  L.  G.  R.  771  — 

Div.  Ct. 

52.  Sewer — Neglect  to  Cleanse  Sewers— Action 
(Kjaimt  Local  Authority— Public  Health  Act, 
1875  (38  &  39  Vict.  c.  .5.5),  ss.  1.5,  19,  299.]  — 
Where  a  local  authority  has  neglected  to  perform 
the  duty  imposed  upon  them  by  sect.  19  of  the 
Public  Health  Act,  1875,  of  properly  cleansing  the 
sewers  vested  in  them,  and  damage  is  tliercby 
caused  to  an  individual,  an  action  will  lie  against 
the  local  authority  at  the  suit  of  the  person 
injured.  Sect.  299  of  the  Public  Health  Act, 
1875,  docs  not  touch  the  duty  of  the  local 
authority  to  use  proper  diligence  in  the  manage- 
ment of  existing  sewers. 


Decision  of   Matliew.  .J.  ((1K99)  6(i  1..  .1.  Q.  !'.. 
949  ;  63  J.  P.  726;  48  AV.  R.  191  :  81  L.  T.  225  ; 
15  T.  L.  R.  513)  affirmed. 
Baron  v.  Portslade  Urban  District  Coun- 

[cil,  [1900]  2  Q.  B.  .588  ;  69  L.  J.  Q.  B.  899  ; 

64  J.  P.  675  ;  48  W.  R.  641  ;  86  L.  T.  363  ;  16 
T.  L.  R.  523— C.  A. 

(e)  Vesting  in  Local  Authority. 

53.  Channel  at  lloadside  —  Cleansing — Public 
Health  Act,  1875  (38  &  39  Vict.  c.  55),  ss.  4, 
19,  21,  42.]— A  channel  or  gutter  at  the  side  of  a 
road  which  drains  the  surface  water  from  the 
roadway,  and  into  which  rain-water  pipes  from 
the  roofs  and  curtilages  of  adjoining  houses 
dram,  may  be  a  "  sewer  "  within  the  meaning  of 
sect.  4  of  the  Public  Health  Act,  1875,  and  the 
local  authority  may  be  liable  for  the  cleansing 
of  it. 

Per  Vaughan  Williams,  L.J.  :  Kinson  Pottery 
Co.  V.  Poole  Corporation  ([1899]  2  Q.  B.  41  ; 
68  L.  J.  Q.  B.  819  ;  63  J.  P.  580,  No.  48,  supra), 
is  not  a  decision  that  drains  may  be  sewers  for 
some  of  the  purposes  of  the  Public  Health  Act, 
1875,  and  not  of  others. 
Wilkinson  r.  Llandaff  and  Dinas  Powys 

[Rural   District  Council,   [1903]  2   Ch. 

693  ;  73  L.  J.  Ch.  8  ;  68  J.  P.  1  ;  52  W.  R.  50  ; 

89  L.  T.  462  ;  20  T.  L.  R.  30  ;  2  L.  G.  R.  174— 

C.  A. 

54.  "  Sewer  "  —  Railway  —  Accommodation 
Works — Sewer  made  for  Braining  Land — Public 
or  Private  Act — Railways  Clauses  Consolidation 
Act,  1845  (8  &  9  Vict.  c.  20),  ss.  1,  68— Public 
Health  Act,  1875  (38  &  39  Vict.  c.  55),  ss.  4,  13, 
sub-s.  2.] — Certain  drains  were  constructed  by  a 
railway  company  under  sect.  68  of  the  Railways 
Clauses  Act,  1845  (which  Act  was  expressly 
incorporated  in  the  company's  special  Act),  for 
the  purpose  of  conveying  surface  water  from 
lands  adjoining  the  railway.  These  drains  were, 
without  the  knowledge  or  consent  of  the  com- 
pany, used  to  some  extent  to  convey  sewage 
from  several  houses  within  the  district  of  a 
rural  sanitary  authority. 

Held  —  that,  although  the  drains  were 
"sewers"  within  the  Public  Health  Act,  1875, 
they  were  "  sewers  made  and  used  for  tlie  pur- 
pose of  draining  laud  under  a  local  or  private 
Act  of  Parliament"  within  the  second  exemp- 
tion in  sect.  13  of  that  Act  ;  that  therefore  tiiey 
did  not  vest  in  the  local  authority  ;  and  that  an 
injunction  to  restrain  the  use'r  was  rightly 
granted. 

Decision  of  Stirling,  J,  ([1898]   1  Cii.  34;  (i2 
J.   P.  8  ;  67   L.   J.   Ch.  28  ;    77  L.  T.  485  ;    1 4 
T.  L.  R.  63  ;  46  W.  R.  121)  affirmed. 
London  and   Nouth   Westkrn    Ry.    Co.    r. 

[RUNCOKN  KUK.\L  DLSTKICT  COU.NCIL.  [1898J 

1  Ch.  561  ;  62  .1.  P.  613  :  67  1,.  .1.  Cii  324; 
78  L.  T.  343  ;  If  T.  L.  1!.  331  :  U;  W.  U.  484— 

C.  A. 

55.  Sewer—  Sewer  made  by  Person  for  his  own 
profit— Highways  Act,  1835  (5  &  6  W'ill.  \,c.  50), 
sn.  67,  G8— Public  Health  Act,  1875  (38  &  39 
Vict.   c.  55),  .M.  4,    13,    144.]— The  defendants 
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Rights  and  Bvitiea— Co /if  htued. 
claimed  a  right  to  drain  surface  water  from  the 
highway  into  a  pond  on  the  plaintiff  s  land 
Fiom  this  pond  to  the  highway  a  pipe  had  been 
laid  many  yeai-s  since  by  a  former  owner  for  his 
own  benefit,  to  obtain  more  water  for  his  cattle. 
To  this  pipe  other  pipes  had  been  joined  in  the 
highway  by  the  defendants,  and  these  actually 
did  carry  the  surface  water.  In  an  action 
claiming  an  injunction  to  restrain  the  defen- 
dants from  so  draining  the  surface  water  : — 

Held — (1)  that  this  system  of  pipes  consti- 
tuted a  sewer  within  the  meaning  of  sect.  4  of 
the  Public  Health  Act.  (2)  That,  having 
regard  to  sect.  13,  Minehead  Local  Board  v. 
Luttrell  (70  L.  T.  R.  446)  and  Ferrand  v.  Hallas 
Land  and  Building  Company  (69  L.  T.  R.  8), 
the  exception  in  sub-sect.  (1),  "sewers  made  by 
a  person  for  his  own  profit,"  was  not  restricted 
to  direct  money  payment,  but  extended  also  to 
the  case  of  those  made  by  a  landowner  in  order 
that  the  land  might  be  rendered  more  beneficial, 
and  that  therefore  this  case  fell  within  that 
exception.  (3)  That  the  pipes  did  not  form  a 
part  of  a  system  of  drainage  so  as  to  fall  within 
sects.  67  and  68  of  the  Highways  Act,  183.5. 

Injunction  granted  accordingly,  but  limited  to 
the  case  of  doing  the  acts  complained  of  without 
leave  of  the  plaintiff,  or  in  due  exercise  of  the 
powers  conferred  by  the  Public  Health  Act, 
1875. 

Croysdale    v.    Sunbuey    Urban     District 

[Council,  [1898]  2  Ch.  .51.5  ;  62  J.  P.  .520; 

67  L.  J.  Ch.  585  ;    79  L.  T.  26  ;    46  W.  R.  667 

Stirling,  J. 

Approved  in  next  case,  infra. 

56.  Sewer — "  Sewer  made  Jjij  any  Person  for 
his  own  Profit" — Sewer  Diverting  Water  from. 
Quarry— Public  Health  Act,  1875  (38  &  39  Vict. 
c.  55),  s.  13,  suh-s.  1.] — By  sect.  13  of  the  Public 
Health  Act,  1875,  "all  existing  and  future 
sewers  within  the  district  of  a  local  authority 
.  .  .  except  (1)  sewers  made  by  any  person  for 
his  own  profit  .  .  .  shall  vest  in  and  be  under 
the  control  of  such  local  authority." 

Held — that  a  sewer  constructed  by  quarry 
owners  for  the  purpose  of  preventing  surface 
water  entering  their  quarry  and  thereby  more 
economically  and  conveniently  working  the 
quarry,  was  a  sewer  made  by  them  for  their 
profit,  and  that  it  did  not  vest  in  the  local 
authority. 

Croysdale  v.  Sunhury-on-Thames  Urban  Dis- 
trict Council  ([1898]  2  Ch.  515  ;  67  L.  J.  Ch. 
585  ;  62  J.  P.  520  ;  46  W.  R.  667  ;  79  L.  T.  26— 
Stirling,  3.,  supra)  approved. 

Decision  of  Q.  B.  D.  ([1899]  1  Q  B.  979  ;  68 
L.  J.  Q.  B.  6,52  ;  47  W.  R.  560  ;  80  L.  T.  392) 
reversed. 

SYKES  r.  SOWERBY  URBAN  DISTRICT  COUNCIL, 

[1900]  1  Q.  B.  584  ;  69  L.  J.  Q.  B.  464  ;  64 
J.  P.  340;  82  L.  T.  177  ;  16  L.  T.  R.  225— 

C.  A. 


SHANGHAI. 

See  Dependencies  and  Colonies. 


SHARES. 

See  Companies. 

SHEEP  DIPPING. 

See  Animals,  12. 


SHEEP  SCAB. 


See  ANI.MALS,  13. 


SHERIFFS  AND   BAILIFFS. 

See  also  BANKRUPTCY  ;  CouNTY  Courts  ; 
Distress  ;  Execution  ;  Inter- 
pleader ;  Mktropolis,  105;  Prac- 
tice AND  Procedure  ;  Public 
Authorities. 

1.  B.cecution  on  Goods  of  Third  Person  — 
Suhstantial  Grierance — Damages  against  High 
Bailiff.'] — The  goods  of  a  third  party  cannot  be 
taken  in  execution,  even  when  on  the  premises. 

The  owner  of  goods  wrongfully  seized  by  way 
of  execuHon  by  the  high  bailiff  of  a  county  court 
may  recover  damages  against  the  high  bailiff  on 
an  interpleader  issue  where  the  claimant  has 
suffered  a  substantial  grievance. 
London,  Chatham  and  Dover  Ry.  Co.  r. 
[Cable,  (1899)  80  L.  T.  119— Div.  Ct. 

2.  Execution— Sheriff's  Fees— Seizure  With- 
drawn by  the  Authority  of  the  Person  who 
required  the  Writ  to  be  Executed.'] — Where  a 
sheriff,  after  a  seizure  of  the  execution  debtor's 
goods  under  a  writ  of  Ji.  fa..,  withdraws  from 
possession  by  the  authority  of  the  person  at 
whose  instance  he  was  required  to  execute  the 
writ,  he  is  entitled  to  bailiff's  fee  for  executing 
the  warrant,  and  bailiff's  expenses  while  in  pos- 
session of  the  goods. 

A  writ   is   executed  when   the  goods  of    the 
execution  debtor  are  in  custodia.  legis. 
PiEiE  r.   Stewart,    [1899]    2    Ir.   R.  546  — 
[Kenny,  J. 

3.  E-vecution — Fees — Possession  Money —  Writ 
of  fi.  fa. — Several  Writs  and  one  Seizure — 
Sheriff's  Act,  1887  (51  &  52  Vict.  c.  55),  s.  20, 
sub-s.  2 — Order  of  August  'dlst,  1888,  ntider 
Sheriff's  Act.]  — A  writ  of  ^■.  /a.  was  lodged  by  the 
defendants,  who  were  judgment  creditors,  with  the 
sheriff  for  execution.  At  that  time  the  sheriff  was 
already  in  possession  of  the  judgment  debtor's 
goods  under  a  previous  writ  of  Ji.fa.     With  the 
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consent  of  all  parties  the  sheriff  remained  in 
possession  of  the  goods  seized,  and  further  writs 
of  fi.  fa.  were  subsequently  issued  on  behalf  of 
other  judgment  creditors.  Subsequently  the 
defendants  ordered  the  sheriff  to  withdraw, 
which  he  did,  and  he  was  paid  possession  money 
by  the  other  execution  creditors.  The  sheriff 
claimed  to  recover  possession  money  from  the 
defendants. 

Held — that  there  having  only  been  one  seizure 
there  was  only  one  man  in  possession,  and,  as  the 
sheiiff  hatl  been  paid  possession  money  by  the 
other  execution  creditors,  he  was  not  entitled  to 
recover  it  from  the  defendants. 

Under  the  order  made  under  the  Sheriffs  Act, 
1887,  as  to  the  various  fees  payable  on  writs 
of  Ji.  fa.,  the  sheriff  is  entitled  to  the  fee  for 
poundage  by  way  of  reward,  and  to  the  other 
fees  for  his  actual  expenses. 

Glassbrook   v.  David  asd  Vaux,  [1905]  1 
[K.  B.  615  ;  7i  L.  J.  K.   B.  492  ;  53  W.  R. 
408  ;    92   L.  T.  299 ;    21   T.  L.   II.   276— Far- 
well,  J. 

4.  Execution  —  Removal  of  Chattels  without 
Rcgardhig  Landlord's  Claim  fur  Rent — Measure 
of  Damages  —  9  Anne,  c.  8  (^Corresponding 
iJnr/lish  Act,  Landlord  and  Tenant  Act,  1709 
—8  Anne,  c.  14  (c.  18  Statutes  Revised)).']  — 
Where  cattle,  exceeding  in  value  one  year's 
rent,  were  seized  in  execution  by  a  special 
bailiff,  who,  after  notice  of  a  claim  for  rent  by 
the  landlord,  removed  them  from  the  lands 
without  paying  a  year's  rent,  and  subsequently, 
after  five  or  six  days,  returned  them  to  the  lands, 
on  the  amount  of  the  claim  being  satisfied  : — 

Held — that  the  landlord  was  entitled  to 
damages,  as  in  an  action  of  tort,  which  were 
measured  at  the  amount  of  the  year's  rent,  of 
which  he  had  been  deprived. 

Wren  v.  Stokes,  [1902]  1  Ir.  E.  167— C.  A. 

5.  E.eecution  —  Sheriff — Fi.  fa. — Trespass  to 
Land — Protection  to  Sheriff'  against  Action  for 
Tre.y)a.ss.]--A  sheriff  is  not;  protected  against  an 
action  for  trespass  if  substantial  grievance  has 
been  done  to  the  person  whose  premises  are 
wrongfully  entered  in  the  execution  of  a,Ji.fa. 
De  Coppett  r.  Barnett  and  Others,  (1901) 

[17  T,  L.  K.  273— C.  A. 

6.  Interpleader  —  Fees  —  E.ryenses  of  heeping 
Jjire  Stock  —  Costs  —  Liahilitg  of  Successful 
Claimant.'] — An  interpleader  order  directed  the 
sheriff  to  sell  certain  live  stock  seized  under  a 
writ  of  Ji.  fa.  unless  security  was  given  by  the 
claimants.  The  claimants  failed  to  give  security, 
and  the  sheriff  sold  the  live  stock  and  paid  the 
proceeds  into  Court.  The  interpleader  issues 
were  decided  in  favour  of  the  claimants. 

Held — that  the  sheriff  was  entitled  to  be 
jiaid  out  of  the  fund  in  Court  all  costs  of  the 
interjtleader  order,  and  also  all  proper  expenses 
of  registering  the  live  stock,  but  not  his  fees  for 
executing  the  writ. 
Malone  v.  Ross,  [1900]  2  Ir.  R.  586— C.  A, 

B.D.— VOL.   III. 


7.  Sheriff' — E-recution — Notice  of  lianlinijitcg 
Petition — Service  of  Xotice — Time.] — Notice  of 
a  bankruptcy  petition  presented  by  or  against 
the  debtor  is  well  served  on  the  sheriff  in  accord- 
ance with  sect.  11  (2)  of  the  Bankruptcy  Act, 
1890,  if  it  is  served  at  any  time  before  midnight 
on  the  last  of  the  fouiteen  days  during  which 
the  sheriff  is,  by  that  section,  bound  to  retain 
the  proceeds  of  an  execution  levied  on  the  goods 
of  the  debtor. 
LOLE  V.   Betteridge,  [1898]  1  Q.  B.  256  ;  67 

[L.  J.  Q.  B.  215  ;  77  L.  T.  548  ;  5  Manson,  1  ; 
14  T.  L.  R.  147  :  46  W.  R.  161-0.  A. 
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(«)  Advance  of  Wages 

{h)  Bonus 

(6')  Effect  of  Carrying  Contraband 

{(I)  Miscellaneous     . 

(e)  Termination  of  Service 

III.  Hire  of  Ship. 

(<■/.)  Detention  of  Ship 

(h)  Exceptions  in  Charter-party 

(c)  Loading  and  Discharge  of  Cargo 

(<Z)  Miscellaneous     . 

(e)  Payment  of  Freight 

(/)  Period  of  Hire  . 

{g)  Warranties 
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For      Sea      Fisheries      generally,       see 

Fisheries,  28—32. 

I.  OWNERSHIP  AND  CONTEOL   OF  SHIP. 

(a)  Action  of  Restraint. 

1.  Bail  Bond  for  Safe  Return  of  Vessel — For- 
feiture— Discretion  of  Court. '\ — A  bail  bond  given 
in  an  action  of  restraint  was  conditioned  for  the 
safe  return  of  the  vessel  to  the  port  of  Liverpool. 
On  the  termination  of  the  voyage  the  vessel  did 
not  return  to  Liverpool,  but  put  into  the  port  of 
Dundee,  outside  the  jurisdiction  of  the  English 
Admiralty  Court,  whence  she  was  sent  under  a 
charter-party  on  a  fresh  voyage. 

On  the  application  of  the  plaintiff,  Barnes,  J., 
made  an  order  declaring  the  bond  to  be  forfeited. 

Held — that  the  order  was  right. 

Decision  of  Barnes,  J.  (81  L.  T.  392 ;  8  Asp. 
M.  C.  607)  affirmed. 

The  Cawdor.  [1900]  P.  47  ;    67  L.  J.  P.   23  ; 

[48  W.  R.  293 ;  81  L.   T.  705  ;  9  Asp.  M.  C. 

392—0.  A. 


2.  Practice  —  Minority  Owners  —  Value  of 
Shares— Amount  of  Bail.']—li\  an  action  of 
restraint  the  amount  of  bail  to  be  put  in  by  the 
defendants  is  the  same  proportion  of  the  whole 
value  of  the  vessel  as  the  number  of  shares  held 
by  the  plaintiff  bears  to  the  whole  number  of 
shares  in  the  vessel. 

The  Cawdor.  (1898)  79  L.  T.  357— Barnes,  J. 

(b)  Liability  for  Disbursements. 

Ahd  see  Bills  op  Exchange,  8. 

3.  Bill  drairn  by  Master  for  Coal  sujjjjlied — 
Un.'<iivci\-<sf/il  Defence  to  Action  on  Bill  — 
Admnuiltii  (\nni'Act,  1861  (24  &  25  Vict.  c.  10), 
s,  10— Merchant  Shipping  Act,  1894  (57  &  58 
Vict.  c.  60),  s.  167.] — A  master  drew  a  bill  for 
coal  supplied  to  his  vessel  abroad,  and  was  sued 
upon  it. 

Held— that  the  onus  of  defending  the  action 
on  the  bill  was  not  put  upon  the  master  as 
master,  and  that,  therefore,  he  had  no  lien  for 
the  costs  incurred  by  him  in  unsuccessfully 
defending  the  action. 
The  Elmville(2),  [1904]  P.  422  ;  20  T.  L.  R. 

[783  ;  74  L.  J.  P.  69;  53  W.  R.  287;  9  Asp. 
M.  C.  606  ;  10  Asp.  M.  C.  23— Jeune,  P. 

4.  Equitable  Owners — Disbursements  made  on 
Authority  of  Manayiny  Owner — Ayeney — Con- 
tribution by  Co-owners.l — The  managing  owner 
of  a  ship,  being  the  registered  owner  of  certain 
shares  therein,  issued  a  circular  inviting  persons 
to  purchase  shares  in  the  ship,  the  price  to  be 
paid  by  instalments.  He  afterwards  executed  a 
mortgage  of  all  his  shares  to  a  banking  company, 
by  whom  the  same  was  duly  registered.  Subse- 
quently the  plaintiffs,  on  the  authority  of  the 
managing  owners  as  such  and  as  agent  on  behalf 
of  the  other  persons  interested  in  the  ship,  made 
disbursements  at  a  foreign  port  in  respect  thereof. 
The  plaintiffs  brought  an  action  against  the 
defendants  as  the  registered  and  true  owners  of 
one  sixty-fourth  share  in  the  ship,  and  as  having 
given  authority  to  the  managing  owner  to 
navigate  her  on  their  behalf,  to  recover  the 
amount  of  such  disbursements.  The  plaintiffs 
having  obtained  judgment,  the  defendants 
claimed  contribution  from  the  persons  who  had 
entered  into  the  contracts  for  the  purchase  of 
shares  in  the  ship. 

Held — that  there  was  a  right  of  contribution 
against  those  persons. 

Decision  of  Phillimore.  J.  (75  L.  J.  K.  B.  359 ; 
94  L.  T.  849  ;  22  T.   L.   R.    358  ;  10  Asp.  M.  C. 
247)  reversed. 
Von  Freeden  r.  Hull,  Blyth  &  Co.,  (1907) 

[76  L.  J.  K.  B.  715  ;  96  L.  T.  590 ;  23  T.  L.  R. 
:S35;   10  Asp.  M.  C.  394 -C.  A. 

6.  Liability  of  Sliipou-ner  to  Broker  Fmployed 
by  Charterer'.'] — The  charterers  of  a  foreign  ship 
instructed  a  shipbroker  to  do  the  ship's  business 
at  the  port  of  loading.  The  shipbroker,  having 
made  disbursements  and  rendered  services, 
brought  an  action  against  the  foreign  ship- 
owners for  the  amount  of  his  outlays  and  his 
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Ownership  and  Control  of  Ship— Co nthtued. 
cominissiou.  Tlie  owneis,  who  did  not  dispute 
the  charges,  but  had  a  couiiter-chiim  against  the 
charterers,  pleaded  that  they  were  not  liable 
to  the  pursuer  on  the  ground  that  he  had  been 
employed  by  the  charterers. 

Held — that  the  defenders'  master  having 
accepted  the  pursuer's  services  as  shipbroker, 
and  the  defenders  having  got  the  benefit  of  the 
pursuers  services,  they  were  liable  to  him  for 
liis  disbursements  and  services  on  account  of  the 
ship. 

Barxetsox    r.    Tetersox,    (1903)    .5    F.  86— 

Ct.  of  Sess. 

6.  Xecessaries — Statement  of  Account — Appj-o- 
jiriatio)i  of  Payments — Rule  in  Clayton's  Case.] — 

The  rule  in  Clayton's  Case  (1  Mer.  572),  as  to 
appropriation  of  payments,  is  not  an  invariable 
rule  of  law,  but  the  circumstances  of  a  case  may 
be  looked  at  to  see  if  the  proper  inference  is  that 
the  parties  intended  the  transactions  to  fall 
within  the  rule. 

An  account  stated  between  the  parties  is  only 
evidence  of  an  appropriation,  which  may  be 
rebutted. 

An  account  made  up  and  sent  in  after  a  pay- 
ment, for  the  purpose  of  showing  the  balance 
due,  in  which  the  sum  paid  is  credited  at  the 
foot  of  the  whole  account,  cannot  be  treated  as 
an  appropriation  of  that  sum  to  the  earlier  items 
of  the  account. 

Clayton's  Case  (1  Mer.  572)  discussed  and 
explained. 

Judgment  of  the  Court  below  reversed. 
The  Mecca,  [18!i7]  A.  C.  286  ;  Asp.  M.  L.  C. 

[266  ;  66  L.  J.  (P.  D.  A.)  86  ;  76  L.  T.  579  : 
13  T.  L.  R.  339  ;  45  W.  R.  667— H.  L.  (E.) 

7.  '■^Necessaries'"  —  Premiums  on  Insurance 
Policies— Admiralty  Courts  Act,  1840  (3  &  4 
Vict.  c.  65),  s.  6.] — Premiums  paid  to  under- 
writers by  insurance  brokers  who  have  effected 
insurances  on  a  ship  are  not  "  necessaries  "  within 
the  meaning  of  sect.  6  of  the  Admiralty  Courts 
Act,  1840,  so  as  to  give  the  brokers  priority  in 
respect  thereof  over  mortgagees  of  the  ship. 
The  AxDRfi  Theodore,  (1905)  93  L.  T.  184  ; 

[21  T.L.  R.  158  ;  10  Asp.  M.  C.  94— Barnes,  J. 

8.  Necessaries  supplied  hy  Master's  Order — 
Charterer — Liability  of  Owners.']  — Shipowners 
cannot  be  liable  for  necessaries  unless  they  were 
sui)plied  on  their  autliority,  or  on  the  instruc- 
tions of  some  one  held  out  \>\  them  as  having 
authority. 

'Jlie  WelUjunde  was  chartered  by  her  owners 
to  K.,  of  Stettin,  who,  by  the  terms  of  the  time 
charter-party,  undertook  to  provide  the  vessel 
with  coals,  and  to  discharge  all  port  and  tonnngc 
(lues  and  expenses  in  connection  with  pilotage. 
'I'lie  owners  were  liable  for  the  wages  and  maiii- 
teiiaiice  of  the  cievv,  as  well  as  for  insurance. 
K.  sub-chartered  The  WrUyiiudr  for  a  voyage 
to  carry  timber  from  Finland  to  Alexandria, 
and,  in  the  course  of  that  voyage,  The  Wrll- 
gunde  put   into   West    Hartlepool    for    bunker 


coals,  which  were  supplied  and  paid  for  by  the 
plaintiff,  who  also  defrayed  certain  exi)ens'es  in 
connection  with  pilotage  and  i)ort  dues.  The 
I)laintiff  had  been  re(iucsted  by  the  agents  of  K. 
to  provitie  the  coals  and  to  act  as  agents  for  the 
ship  while  she  was  in  West  Hartlepool,  and,  in 
accordance  with  instructions,  he  sent  in  his  bill 
to  K.  K.  did  not  pay  the  plaintiff,  who  then 
brought  this  action  in  rem  agiunst  The  Well- 
yunde. 

Held— that  the  plaintiff  really  supplied  the 
necessaries  entirely  on  the  credit  of  K.,  the  time 
charterer,  to  whom  the  plaintiff,  in  the  first 
instance,  applied  for  payment,  and  he,  in  fact, 
gave  credit  to  K.  and  to  liim  alone  ;  that  it 
made  no  difference  that  some  of  the  amounts 
advanced  were  in  respect  of  matters  for  which, 
as  between  the  owners  and  the  time  charterer, 
the  owners  might  ultimately  be  liable ;  and  that 
the  plaintiff  failed  in  his  action. 

The  Great  Eistern,  ((1868)  L.  R.  2  A.  &  E 
88  ;  17  L.  T.  (x.s.)  667)  foUowed. 

The  Wellguxde,    (1902)  18  T.    L.  R,   719— 
[Barnes,  J. 

(c)  Mortgage. 

9.  Charter-party  and  Ayrcemenf — Riqht  of 
Mortyayor  to  deal  with  Vessel— Riyht  of  Seizure 
hy  Mortyayce — Counter-claim  for  iVayesjjaid  bi/ 
Mtn-fyayrc  on  Se'izure—ImpUed  Request— Mer- 
chant Sluppiny  Act,  1894  (57  &  58  Vict.  c.  60), 
s.  34.]— Section  34  of  the  Merchant  Shipping 
Act,  1894,  enacts  that, '•  except  as  far  as  may  be 
necessary  for  making  a  mortgaged  ship  or  share 
available  as  a  security  for  the  mortgage  debt, 
the  mortgagee  shall  not  by  reason  of  the  mort- 
gage be  deemed  the  owner  of  the  ship  or  share, 
nor  shall  the  mortgagor  be  deemed  to  have 
ceased  to  be  owner  theieof." 

The  mortgagor  has  the  right  to  deal  with  his 
property,  provided  that  his  dealings  do  not 
materially  impair  the  security  of  the  mortgagee, 
and  his  right  so  to  deal  is  not"  limited  to  doing  so 
by  any  pnrticular  form  of  contract,  whether  that 
of  a  charter-party  or  any  other. 

A  limited  company  having  purchased  The 
Heather  Bell  from  the  defendant  morti.'aged 
the  vessel  to  him  to  secure  the  instalments  of  tiie 
purchase-money  with  interest.  The  inortgatje 
was  registered  on  July  13th,  1900. 

On  August  29th  the  company,  by  a  charter- 
party  and  agreement, agreed  that  plaintiff"  should 
use  the  vessel  on  the  service  between  specified 
places,  and  that  plaintiff  should  have  a  charge  on 
the  vessel  (subordinated  to  that  of  the  defendant) 
in  respect  of  certain  advances  and  p.aymcnts 
made  or  to  be  made  by  him.  On  September  4th 
(hfault  was  made  in  the  payment  of  an  instal- 
ment of  the  purchase-money,  and  the  (piestion 
arose  whether  the  defendant  was  justified  in 
taking  pos.session  of  the  vessel  hy  viiluc  of  the 
mortgage  to  him. 

Held— that  the  defendant  had  no  righi  to 
interfere  with  the  execution  of  the  contract  by 
taking  possession  of  the  vessel  as  against  the 
person  who  was  properly  in  possession  under  the 
charter-party,  namely,  the  plaint ifl". 
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Held,  also:  that  the  defendant,  though  he 
had  no  right  to  take  possession,  was  entitled  on 
his  counter-claim  to  the  wages  paid  by  him  to 
the  master  and  crew  on  taking  possession,  as  the 
defendant,  in  order  to  protect  (he  property,  had 
been  compelled  to  pay  and  did  pay  by  reason 
of  the  default  of  the  plaintiff,  who  was  legally 
liable. 

On  appeal  (affirming  decision  of  Jeune,  P., 
[1901]  P.  lis  ;  7U  L.  J.  P.  36  ;  4'J  W.  R.  352  : 
84  L.  T.  538  ;  17  T.  L.  R.  322,  38i)  :— 

Held — that  the  agreement  was  not  one  to 
impair  the  security  of  the  defendant,  and,  there- 
fore, being  entered  into  by  the  mortgagor  under 
his  powers  as  owner,  as  contemplated  in  sect.  34 
of  the  Merchant  Shipping  Act,  1894,  it  was 
binding  on  the  mortgagee ;  and  that  he  was 
eniitled  to  take  the  benefit  of  it,  but  he  was  not 
entitled  to  treat  it  as  of  no  effect. 

ColUns  V.  Lamport  ((1864)  34  L.  J.  Ch.  196  ; 
11  Jur.  1 ;  13  W.  R.  283;  11  L.  T.  (n.s.)  497  ; 
2  Mar.  Law  Gas.  (O.s.)  153)  applied. 
The    Heather    Bell,    [1901]    P.    272;      70 

[L.  J.  P.  57  ;  49  W.  R.  577  ;  84  L.  T.  794  ;  17 
T.  L.  R.  541  ;  9  Asp.  M.  C.  192,  206— C.  A. 

10.  Charter-party      impairing     Mortgagre's 
Security — Carrying  Contraband  of  War.] — The 
plaintiffs  were  the  trustees  for  debenture-holders  ! 
in  a  company,  and  as  such  were  mortgagees  of  I 
the   ships    and    other  property   owned   by  the 
company.     During  the  war  between  Russia  and  I 
Japan    the    company,    without    notice    to    the  | 
plaintiffs,  chartered  three  of  their  ships  to  carry 
cargoes  of  coal  from   Barry  to  Vladivostock,  a 
port  belonging  to  Russia,  the  coals  being  des-  ' 
tined  for  the  Russian  Government.   Three- fourths  ] 
of   the  freight   was  paid   in    advance,   but   the  j 
company  did  not  insure  the  ships  against  war 
risks,  the  rates  fur  insurance  being  so  high  as  to 
render    it    commercially    impossible   to  insure.  ; 
After  the  ships  had  started  on  their  voyage,  and 
before  their  arrival,  the  plaintiffs  ascertained  the 
nature  of  the  charters,  and  took  possession  of  the 
mortgaged  pioperty,  and  brought  an  action  for 
a  declaration  that  they  were  not  bound  by  the 
charter-parties  and  bills  of  lading  relating  to  the 
ships  and  the  cargoes  on  board  of  them. 

Held — that,  in  the  circumstances,  the  charter- 
parties  impaired  the  plaintiffs'  security,  and 
were  therefore  not  binding  upon  the  plaintiffs, 
who  were  entitled  to  the  declaration  claimed. 

Collins  V.  Lamport  (  (1 864)  4  D.  J.  k.  S.  500 
— Lord  Westbury)  followed. 

The  Celtic  King  ([1894]   P.  175  ;  63  L.  J.  P. 

37  ;  70  L.  T.  562— Barnes,  J.)  discussed. 

Law  Guarantee  and  Trust  Society,  Ld.  ;-. 

[Russian  Bank  for  Foreign  Trade  and 

Others,  [1905]  1  K.  B.  815  ;  74  L.  J.  K.  B.  I 

577  ;  92  L.  T.  435  ;  21  T.  L.  R.  383  ;  10  Com.  | 

Gas.  159  ;  10  Asp.  M.  G.  41— C.  A.  [ 

11.  Invalid  Mortgage — Begistration — Powers  ' 
of  Court  to  Expinige  Entry.'] — Where  a  transfer  j 
of  an  interest  in  a  ship  has  been  registered,  the 
Gaurt  has  inherent  power  to  expunge  the  entry,  i 


if  the  transfer  be  void  for  fraud  or  some  other 
reason. 

Brond  c.  Broomhall,  [1906]  1  K.  B.  571  :  75 
[L.  J.  K.  B.  548— Phillimore,  J. 

12.  Mortgagee  talting  Possession — Freight 
already  Earned,  hut  not  Paid — A.ssignee  for 
Value  has  a  Good  Title  to.~\ — When  once  freight 
has  become  due  and  payable,  a  mortgagee  who 
subsequently  takes  possession  of  the  vessel  that 
has  earned  the  freight  cannot  claim  to  have  it 
paid  by  the  charterers  to  himself  as  against  an 
assignee  for  good  consideration,  even  under  an 
assignment  executed  after  he  took  possession. 

SHILLITO   r.   BiGC-ART   AND  ANOTHER,     [1903] 

[1  K.  B.  683  ;  72  L.  J.  X.  B.  294  ;  51  W.  R. 

479;  88  L.  T.  426  ;  19  T.  L.  R.  313  ;  8  Gom. 

Gas.  137  ;  9  Asp.  M.  G.  396— Walton,  J. 

13.  Right  of  Mortgagee  to  Talie  Possession  — 
Circumstances  Justifying.] — A  mortgagee  of  a 
ship  is  entitled  to  take  possession  of  her,  although 
there  has  been  no  actual  default  under  the  mort- 
gage, if  the  mortgagor  is  working  her  in  such  a 
way  as  to  materially  impair  the  security. 

The  Manor,  [1907]  P.   339 ;    96  L.  T.  871— 

[G.A. 

14.  Shares  in  Vessel  Mortgaged — Xotice  given 
to  Managing  Owners  —  Earnings  in  Hands  of 
Managing  Owners  at  Time  of  Aotice — Title  to 
such  Earnings.] — The  managing  owners  of  a 
ship  only  distributed  the  earnings  annually 
among  the  various  shareholders,  and  they  had 
some  undistributed  earnings  in  hand  on  Novem- 
ber 25th,  when  they  received  notice  that  a 
shareholder  had  mortgaged  his  share  to  the 
plaintiff.  The  shareholder  subsequently  became 
bankrupt. 

Held— that  as  against  his  trustee  in  bank- 
ruptcy the  plaintiff  was  only  entitled  to  the 
mortgagor's  share  in  the  earnings  of  voyages 
completed  after  November  25th. 

GouNTESS  EssARTS  r.  Whinney,  (1903)  88  L.  T. 
[191  ;    19  T.  L.  R.  235  ;    9  Asp.  M.  C.  363— 

G.A. 

15.  Unregistered  Mortgage—Contract  to  Sell 
to  Part  Owner  without  Notice  —  Purchaser  to 
Apply  Price  in  Discliarging  Vendor's  Debt  to 
Ship—Trarvfer  Registered — Mortgagees  Right 
to  Stop  Purchase-  money  —  Merchant  Shipping 
Act,  1894  (57  &  58  Vict.  c.  60),  ss.  33,  56,  57.]— 
The  managing  owner  of  a  ship  agreed  to  sell 
shares  in  it,  of  which  he  was  registered  owner, 
to  other  part  owners,  who  were  to  apply  the 
purchase-money  in  discharging  his  debts  to  the 
ship,  and  only  pay  to  him  any  balance.  The 
shares  were  at  once  transferred  to  the  purchasers 
by  registered  bill  of  sale.  Before  the  purchasers 
could  apply  or  pay  the  purchase-money  they 
received  for  the  first  time  notice  of  an  earlier, 
but  unregistered,  mortgage.  The  mortgagees 
claimed  the  whole  purchase-money. 

Held — that  the  mortgagees  could  not  prevent 
the  purchasers  from  discharging  the  vendor's 
debts  to  the  ship.    Under  sect.  56  of  the  Merchant 
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Shi  Piling  Act,  1894,  the  vendor  as  registered 
owner  could  "give  effectual  receipts"  f  o  •  the 
puichase-'nioney,  and  could  validly  contract  as  to 
its  application  ;  therefore  the  purchasers  had  a 
contractual  right  to  apply  the  money  in  discharg- 
ing debts  due  to  the  ship  in  which  they  were 
interested. 

Black  V.  WiUhniis  ([1895]  1  Ch.  408,  421  ;  64 

L.  J.  Ch.  137  ;  48  W.  R.  34() ;  2  Manson,  86— 

Yaughan  Williams,  J.)  applied. 

Bakclay  &  Co.,  Ld.  r.  Poole,  [1907]  2  Ch.  284  ; 

[76  L.J.  Ch.  488— Eady,  J. 

(d)  Sale. 

16.  LiahUith's  Inruvred  Prior  to  Sale—Maii- 
iif/i?i(f  Owners  and  Mortgaijeeii — Maritime  Liom — 
JJirlsion  of  Piirc/iaxe-iiioHP!/.]— An  agreement 
was  entered  into  between  the  managing  owners 
of  a  British  vessel  and  a  British  firm  for  the  sale 
of  the  vessel  to  the  firm,  by  whom  she  was  duly 
taken  over  and  worked.  The  managing  owners 
held  sixty  sixty-fourth  shares  in  the  vessel.  On 
payment  of  a  part  of  the  purchase-money,  eight 
shares  were  transferred  by  the  vendors  to  the 
firm,  and  were  then  mortgaged  by  the  latter. 
The  firm  suspended  payment,  and  the  vendors 
thereupon  retook  possession  of  the  vessel.  At 
the  date  of  this  resumption  of  possession  the 
vessel  was  under  a  disadvantageous  charter,  and 
-there  were  certain  claims  against  her,  which  had 
aiisen  whilst  ^he  was  under  the  management  of 
the  firm,  and  for  which  she  was  held  liable  in  an 
action  in  rem  by  the  master.  The  original 
vendors  piocceded  to  repair  the  vessel,  paid  a 
sum  to  cancel  the  charter  and  also  the  amount 
found  due  to  the  master,  and  then  sold  the  vessel 
to  an  Italian  firm.  Thereupon  the  owner  of  a 
share  in  the  vessel  and  the  mortgagees  of  the 
eight  shares  brought  an  action  in  the  High  Court 
claiming  a  declaration  that  the  sale  of  the  vessel 
was  void  and  the  register  not  closed,  and  asking 
for  possession  and  the  rectification  of  the  register. 
The  vendors  intervened  and  settled  the  claim  of 
the  owner  of  the  share.  By  consent  a  decree 
was  made  to  the  effect  that  judgment  should  be 
entered  against  the  interveners  in  favour  of  the 
mortgagees  for  one-eighth  of  the  purchase  price, 
plus  interest,  less  such  deductions  as  the  inter- 
veners might  be  able  in  law  to  establish  as  proper 
from  the  respective  shares  and  interests  of  the 
plaintiffs  in  the  vessel.  The  amount  of  these 
deductions  having  been  referred  to  the  Kegistrar, 
assisted  by  merchants,  to  determine,  he  allowed 
the  deduction  of  the  amount  paid  by  the  inter- 
veners to  clear  off  the  maritime  liens  and  a  sum 
claimed  as  brokerage  on  the  jiurchase-money,  but 
disallowed  the  sum  paid  to  cancel  the  charter 
and  the  cost  of  rcjiairs. 

Held,  by  the  President,  that  the  interveners 
were  not  entitled  to  deduct  from  the  purchase- 
money  before  dividing  it  with  the  mortgagees  the 
amount  paid  in  discharge  of  the  liens,  and  that 
the  mortgagees  had  not  expressly  requested  them 
to  discharge  the  liens,  and  no  such  reijuest  could 
be  inferreti. 

Held,  further,  that  the  deduction  of  the  sum 


claimed  as  brokerage  was  rightly  allowed,  as  the 
decree  by  consent  was  in  effect  an  acquiescence 
in  the  sale  ;  that  the  deduction  of  the  amount 
paid  for  the  cancellation  of  the  charter  was 
rightly  disallowed,  as  the  mortgagees  were  not 
mortgagees  in  possession,  and  did  not  authorise 
the  cancellation  ;  and  that  the  deduction  claimed 
in  respect  of  the  repairs  was  rightly  disallowed, 
as  they  were  not  done  after,  and  in  pursuance  of, 
the  agreement  for  the  sale  of  the  vessel  to  the 
Italian  purchaser. 

The  Orchis  (6  Asp.  M.  L.  C.  501  ;  15  P.  Div, 
38)  distinguished. 
The  Ripon   City,   otherwise   The   Silvia, 

[(No.  2),  [1898]   P.  78;  8  Asp.  M.  L.  0.  391  ; 

67  L.  J.  P.  30  ;  78  L.  T.  296 ;  14  T.  L.  R.  219  ; 
46  W.  R.  586— Jeune,  P. 

17.  Inspection  and  Approral — Bona  fide  E.rer- 
cixe  of  Judgment — Reasonahle  Ground  for  Bis- 
ajjproral.] — An  agreement  for  sale  of  a  ship 
provided  that  the  price  should  be  "  paid  as 
follows :  10  per  cent,  on  approval  of  steamer,  so 
far  as  can  be  seen  without  opening  up  "...  and 
on  the  purchaser  so  approving  and  ])aying 
deposit  the  vendors  "agree  to  open  up  engines, 
kc,  for  purchaser's  inspection  and  approval.  .  .  . 
If  steamer  not  approved,  deposit  to  be  returned 
immediately." 

Held — that  a  bond  fide  exercise  of  judgment 
entitled  the  purchaser  to  disappiove  and  to 
recover  his  deposit. 

Haegebstrand  r.  Ann  Thomas  Steamship 
[Co.,  Ld.,  (1905)  10  Com.  Cas.  67— C.  A. 

18.  Transfer  of  Shares — Registration — Fees — 
3/ercha7it  Shipping  (^Mercantile  Marine  Fund') 
Act,  1898  (61  &  62  Vict.  c.  44),  s.  3,  Sched.  7.]— 
By  the  Merchant  Shipping  (Mercantile  Marine 
Fund)  Act,  1898,  s.  3  and  Sched.  I.,  there  is 
to  be  a  payment  of  a  fee  "according  to  the 
gross  tonnage  represented  bj'  the  ships  or  shares 
of  ships  transferred."  Where  one  purchaser  gets 
transferred  to  him  by  different  persons  a  number 
of  shares,  those  shares  are  not  merely  trans- 
ferred by  different  documents,  but  each  of  those 
transfers  is  in  fact  a  separate  transaction,  and 
in  that  sense  a  separate  transfer.  Therefore, 
where  the  plaintiffs  purchased  58  shares  in  a 
ship  at  the  same  time  from  different  persons  by 
20  different  bills  of  sale,  they  ought  to  pay 
according  to  the  scale  on  the  gross  tonnage 
represented  by  the  shares  in  each  transfer  as  a 
separate  transaction,  and  as  if  they  had  not  at 
the  same  time  bought  the  others,  and  not  to 
pay  one  fee  upon  the  total  tonnages  rcpiesonlt'd 
by  all  the  shares  transferred. 

Hakuowinct  Steamship  Co.  r.  Toohey,  [1900] 

[2   Q.   P.  28;  69  L.  J.   Q.   B.  447  ;  82  L.  T. 

677;  16  T.  L.  R.  275  ;    9    Asp.    M.    C.    91  — 

Kenned  V,  J. 


19.    War— Ship    Sold   to  Foiru/ 
for  Xanil   Sei 


(.'(' 


_ ., rnmrnt 

jvr  ^Miiiti  ,?iiiitt — Contract  to  he  Void  if  Bc- 
lircrg  pre  rented  hg  Foreign  (iorernment  becoming 
Belligerent,  and  Deposit  to  be  retained — Bvclara- 
tion  of  War — Beclaration  of  Neutralitij — Be- 
li  rery  if  Ships  prercnted — Foreign  Enlistment  Act , 
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Ownership  and  Control  of  Ship — Cuntinved. 
1870  (33  &  34  Vict.  c.  90),  s.  8  (4).]— The  Foreign 
Enlistment  Act,  1870,  s.  8,  provides  that  "  if  any 
person  within  Her  Majesty's  Dominions,  without 
the  licence  of  Her  Majesty"  (inter  alia')  "de- 
spatches, or  causes  or  allows  to  be  despatched, 
any  ship  with  intent  or  knowledge,  or  having 
reasonable  cause  to  believe  that  the  same  shall 
or  will  be  employed  in  the  military  or  naval 
service  of  any  foreign  State  at  war  with  any 
friendly  State,  such  person  shall  be  deemed  to 
have  committed  an  offence  against  this  Act." 

The  plaintiffs,  the  Government  of  the  United 
States,  on  April  21,  1898,  entered  into  a  contract 
for  the  purchase  of  two  steamships  from  the 
defendants,  to  be  delivered  in  New  York  by  tlie 
defendants  "  as  soon  as  possible."  At  that  date 
it  was  anticipated  that  war  would  shortly  break 
out  between  Spain  and  the  United  States,  and 
the  defendants  knew  that  the  ships  were  intended 
to  be  used  in  the  naval  service  of  the  plaintiffs. 
The  contract  provided  that  in  the  event  of  the 
delivery  of  the  ships  being  prevented  by  the 
plaintiffs  becoming  belligerents,  the  contract  was 
to  be  null  and  void,  and  the  defendants  were  to 
retain  a  deposit  which  was  payable  on  the  signing 
of  the  contract.  On  April  23rd,  before  the  ships 
had  left  this  country,  reports  were  published  in 
Englisii  newspapers  stating,  as  the  fact  was,  that 
acts  of  hostility  had  taken  place  on  April  22nd 
between  Spain  and  the  plaintiff's  ;  but  no  formal 
declitration  of  war  was  made  until  Aiiril26th,  on 
which  date  Her  Majesty's  Government  issued  a 
declaiation  of  neutrality. 

Held — that  a  state  of  war  existed  between 
the  United  States  and  Spain  on  April  23rd,  and 
that  the  defendants  had  been  "  prevented," 
within  the  meaning  of  the  contract,  from  deli- 
vering the  ships,  and  was  entitled  to  retain 
the  deiDosit. 

United  States  op  America  r.  Pelly,  (1899) 

[47  W.  R.  332  ;  15  T.  L.  R.  16(j  ;  4  Com.  Cas. 

100— Bigham,  J. 

11.  SEAMEN. 

And   HPe   C'KIMIXAL  LAW,  12(3  ;  MASTER 
AND  Servant. 

(a)  Advance  ofWages. 

20.  Advance  X(ife--<  to  Seamen — Amgnment — 
Condition — JVon-fulP'linent — Pai/mtnt  of  Note  hij 
Owner's  Agent — Liahilittj  of  Owner. — An  ad- 
vance note  was  given  to  A.,  a  seaman,  for  a 
half-month's  wages.  The  note  was  in  this  form  : 
"  Five  days  after  the  ship  TF.  leaves  P.  pay  to 
the  order  of  A.  (provided  he  sails  in  the  said 
ship  and  is  duly  earning  his  wages,  according  to 
his  agreement),"  &c.  It  was  directed  to  B.  & 
Co.,  the  shipowners'  agents  at  P.,  and  there  was  a 
note  upon  it  that  it  should  at  once  be  presented 
to  B.  &  Co.  for  acceptance.  A.  transferred  the 
note  to  C,  who  presented  it  to  B.  &  Co.,  by 
whom  it  was  duly  accepted.  Four  days  after  the 
ir.  left  P.  A.  was  discharged.  The  master  of 
the  TF.  informed  B.  &  Co.  that  A.  had  been 
discharged  within  five  days  of  sailing,  and 
directed  them  not  to  pay  the  note.  B.  &  Co. 
paid  the  note. 


On  an  action  by  B.  &  Co.  against  the  ship" 
owners  for  the  amount  of  the  note  : — 

Held — that,  as  A.  was  not  earning  his  wages 
at  the  end  of  five  days  after  the  IF.  left  P.,  the 
condition  of  the  note  was  not  fulfilled,  and  that 
neither  the  shi})Owners  nor  B.  &  Co.  as  accep- 
tors were  liable  upon  it. 

Bellamy  &  Co.  r.  Lunn  &  Co.,  (1897)  8  Asp. 
[M.  C.  348  ;  77  L.  T.  396— Div.  Ct. 

21.  Agreement  with  Crew— Engaged  at  Foreign 
Port  where  there  is  a  Britinh  Consular  Officer — 
Advance  Xote  of  more  titan  One  Month's  Wages 
—Merchant  Shipping  Act,  1894  (57  &  58  Vict, 
c.  60),  ss.  124,  140.] — When  a  seaman  is  engaged 
abroad  before  a  British  consular  officer,  as  pro- 
vided by  sect.  124  of  the  Merchant  Shipping 
Act,  1894,  the  provisions  enacted  by  sect.  140 
relative  to  agreements  with  the  crew  and  the 
restrictions  as  to  advance  notes  do  not  apply. 
Ritchie  v.  Larsen,   [1899]   1  Q.  B.  727  ;  68 

[L.  J.  Q.  B.  335  ;  47  W.  R.  413  ;  80  L.  T.  259 ; 

15  T.  L.  R.  167  ;  4  Com.  Cas.  129  ;  8  Asp.  M.  C. 

501— Div.  Ct. 

22.  Engaged  Abroad— Pi racg  Act,  1721  (8 
Geo.  1,  0.  24).  s.  1— Merchant  Shipping  Act, 
1894  (57  &  58  Vict.  c.  60),  ss.  140,  163.]— When 
a  ship  is  in  a  foreign  port,  the  master  of  the 
vessel  can  make  a  valid  contract  with  a  seaman 
whom  he  is  there  engaging  for  the  homeward 
voyage  for  an  advance  to  the  seaman  of  any  sum 
on'  account  of  his  wages  conditionally  on  his 
shipping.  Such  advance  is  not  limited  to  one 
month's  wages,  and  if  the  master  pays  the  sum 
so  advanced  to  the  seaman,  or  to  any  person 
authorised  by  the  seaman  to  receive  it,  he  can  at 
the  end  of  the  \foyage  deduct  from  the  seaman's 
wages  the  whole  sum  advanced,  as  such  advances 
are  not  prohibited  by  sect.  163  of  the  Merchant 
Shipping  Act,  1894,  nor  by  sect.  7  of  8  Geo.  1, 
c.  24. 

Rowlands  v.  Miller,  [1899]  1  Q.  B.  785  ;  68 

[L.  J.  Q.  B.  338  ;  63  J.  P.  407  ;  47  W.  R.  687  ; 

80  L.   T.  290  ;  15   T.  L.  R.  216  ;  4  Com.  Cas. 

133  ;  8  Asp.  M.  C.  508- Div.  Ct. 


00 

23.  Bonus  for  bringing  Ship  Home— Wages  — 
Merchant  Shipping  Act,  1894  (57  &  58  Vict. 
c.  60),  .M.  167,  742. J— The  managing  owner  of  a 
ship,  which  was  in  Australia,  told  the  master 
that  if  he  stuck  to  the  ship  and  brought  her  to 
this  country  he  would  be  paid  a  bonus  of  £50. 

Held — that  the  sum  was  recoverable  as  wages, 
and  was  the  subject  of  a  maritime  lien. 
The  Elmville  (2),  [1904]  P.  422  ;  73  L.  J.  P 

[120  ;  91  L.  T.  .330  ;  20  T.  L.  R.  783— Jeune,  P 

24.  Obligation  of  Seamen  vnder  Articles — 
Agreemrnt'bg  Master  to  Pay  a  Sum  Independent 
of  Wages — justijieations  for  Breaking  Articles — ■ 
VaHd'itg.]—k  steamship  during  her  voyage  to 
and  when  near  Port  Elizabeth  struck  on  a  reef, 
where  she  remained  for  some  minutes,  being  got 
off  under  her  own  steam  and  towed  into  Port 
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Seamen— ('(}/iti/iuc(I. 

Elizabeth.  The  crew  asked  for  a  bonus  in 
respect  of  taking  the  vessel  to  sea.  The  master, 
the  responilent,  went  ashore  and  endeavoured  to 
obtain  another  crew,  but  was  unable  to  do  so. 
He  then  told  the  crew  he  would  give  them  £14 
each  if  they  would  go  in  the  ship,  inde|)endent 
of  wages.  It  was  afterwards  found  that  the 
vessel  was  -in  fact  seaworthy,  and  that  the 
appellant,  one  of  the  crew  who  had  signed 
articles  for  the  voyage  out  and  back,  incurred  no 
unusual  risk  or  danger  by  proceeding  on  the 
voyage  home. 

Held — that  the  agreement  could  not  be 
enforced  as  the  appellant  could  not  insist  on  a 
fresh  contract  unless  he  showed  a  state  of  circum- 
stances in  wiiich  he  would  be  justified  in  breaking 
his  articles. 

The  law  laid  down  in  JIartlei/  v.  PiDisonhy 
((18o7)  7  El.  &  Bl.  872  ;  3  Jur.  "(n.s.)  746  ;  26 
L.  J.  Q.  B.  322)  approved. 

Hopkins  v.  M-Bride,  (1902)  50  W.  R.  255  ;  18 
[T.  L.  R.  53— Div.  Ct. 

(c)  Effect  of  Carrying   Contraband. 

25.  AarreiHCitt  fur  Ordiaari/  Voijaye — D'ts- 
corery  hi/  Cmr  fluit  Cunjo  is  Confraband  of  War 
for  BeJlhjt'rcid  l>ort~l!<'fiiml  to  proeeed  on 
Voijage—Terininatldii  of  ' Service— Claim  for 
Waijes— Merchant  Shijjpiny  Act,  ISM  (57  &  58 
Vict.  c.  60),  ss.  134,  158.] — A  seaman  signed 
articles  to  serve  on  board  a  British  ship  for  a 
voyage  not  exceeding  two  years  to  ports  in  the 
East,  proceeding  to  Hong  Kong,  and  thereafter 
trading  to  ports  in  any  rotation  and  ending  at  a 
port  in  the  United  Kingdom.  War  then  existed 
between  Russia  and  Japan,  and  coal  had  been 
declared  contraband  of  war.  The  vessel  left 
with  a  cargo  of  coal  to  Hong  Kong  or  Shanghai, 
as  might  be  ordered  at  Singapore.  On  the 
voyage  to  Singapore  the  cargo  was  sold  for 
Nagasaki  in  Japan,  and  on  the  arrival  of  the 
ship  at  Singapore  the  master  received  orders 
from  the  owner  to  go  to  Nagasaki  instead  of 
Hong  Kong.  At  Singapore  it  first  came  to  the 
knowledge  of  the  crew  that  the  ship  was  to  go 
to  Nagasaki  instead  of  Hong  Kong.  They 
refused  to  proceed  to  Nagasaki,  on  account  of 
the  increased  risk  and  danger  in  going  to  a 
belligerent  port  with  contraband  of  war.  It  was 
then  arranged  by  the  master  that  the  crev,' 
should  remain  at  Singapore,  and  that  he  should 
call  for  them  on  his  «  ay  back.  He  took  another 
crew  on  board,  went  to  Nagasaki,  delivered  the 
coal,  and  left  that  port,  but  on  her  way  back  the 
ship  was  driven  ashore,  was  got  oflf,  and  was 
taken  to  Hong  Kong.  It  was  not  proved  that 
she  became  a  wreck.  The  seaman  was  sent 
home  with  the  rest  of  the  crew,  and  arrived  in 
London.  He  claimed  his  wages  up  to  the  date 
of  his  arrival  in  London,  upon  the  ground  that 
the  agreement  was  broken  by  the  owner  when 
tlie  ship  was  ordered  to  Nagasaki.  When  he 
made  the  agreement  he  had  no  knowledge  that 
lie  would  be  required  to  .sail  with  contrabai  d  of 
war  to  a  belligerent  port. 

HiCLD — that  there  having  been  no  wreck  or 


loss  of  the  ship  which  would  terminate  the 
service  under  sect.  158  of  the  Merchant  Shipping 
Act,  1894,  and  there  having  been  no  termination 
by  the  discharge  of  the  seaman  under  the  terms 
of  the  contract,  or  under  the  provisions  of  the 
Act,  either  at  home  or  abroad,  the  seaman  was 
entitled  to  his  wages  up  to  the  date  of  his  arrival 
in  London. 

Lloyd  r.  Sheen,  (1905)  93  L.  T.  174  ;  10  Asp. 
[M.  C.  75— Div.  Ct. 

26.  Increase  of  Risk — "Loss"  of  Ship — Con- 
ditional '■'■Release'" — Merchant  Shippi/itj  Act, 
1894  (57  &  58  Vict.  c.  60),  ss.  134,  136,  158.]— A 
conditional  release  signed  by  a  seaman  is  not  a 
"release  "  within  the  meaning  of  sect.  136  of  the 
Merchant  Shipping  Act,  1894. 

The  plaintiffs  agreed  to  serve  as  seamen  on 
board  the  defendants'  ship  on  a  voyage  from 
Cardiff  to  Kiau  Chiau  and  any  ports  within 
certain  limits  and  home  again.  At  this  time 
war  had  broken  out  between  Russia  and  Japan. 
The  plaintiffs  subsequently  discovered  that  the 
ship  was  engaged  in  carrying  contraband  of  war 
for  Russia.  When  in  the  Far  East  on  a  voyage 
to  Saigon,  a  port  within  the  above  limits,  she 
was  destroyed  by  an  explosion.  The  plaintiffs 
were  rescued  and  were  sent  home  to  Cardiff  as 
distressed  seamen,  and  at  Cardiff  tliey  signed  a 
conditional  release  without  prejudice  to  their 
claim  for  damages  and  wages.  'The  plaintiffs 
claimed  wages  down  to  the  time  of  "  final  settle- 
ment," and  damages  for  loss  of  their  kit  and  for 
the  hardship  suffered.  The  defendants  contended 
that  the  plaintiffs  were  only  entitled  to  wages 
down  to  the  date  of  the  destruction  of  the  ship, 
and  were  not  entitled  to  damages. 

Held — that  there  was  a  "  loss  "  of  the  ship, 
within  sect.  158  of  the  Merchant  Shipping  Act, 
1894,  when  she  was  destroyed  ;  and  that  the 
plaintiffs  were  entitled  only  to  wages  up  to  that 
date. 

Decision  of  Sutton,  J.  (23  T.  L.  R.  241) 
reversed . 

Collins  and  Others  r.  Simpson  Steamship 
[Co.,  Ld.,  (1907)  24  T.  L.  R.  178— C.  A. 

27.  Increase  of  RisJi — Caj'ture  of  Ship — 
"Loss  of  the  Ship  " — Right  to  Waqes— Damages 
—Merchant  Shipping  Act,  1894  (o7  &  58  Vict. 
c.  60),  ss.  34,  158.] — Tlie  respondent  agreed  to 
serve  as  a  seaman  in  a  ship  for  two  years,  the 
engagement  to  end  at  a  port  of  discharge  in  the 
United  Kingdom  or  certain  ports  on  the  continent 
of  Europe.  During  the  two  years  the  ship  was, 
after  the  outbreak  of  war  between  Russia  and 
Japan,  chartered  by  the  owners  for  six  months 
to  carry  railway  material  from  Japan  to  Korean 
ports.  The  owners  knew,  but  the  respondent 
did  not,  that  railway  material  had  been  ileclared 
contraband  of  war.  While  carrying  railway 
material  she  was  captured  by  a  Russian  war 
vessel,  and  condennied  as  a  jnize,  and  the 
res|)ondent,  with  the  rest  of  the  crew,  were  sent 
home.  The  respondent  took  out  a  summons 
against  the  owners,  claiming  ilamages  for  breach 
of  contract  and  his  wages  up  to  the  date  when 
he  arrived  home. 

Held — that  as  the  ship   was  captured  owing 
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Seamen — Continued. 

to  the  wilful  action  of  the  owners  in  carrying 
contraband  of  war,  there  was  no  "loss"  of  the 
ship  within  sect.  158  of  the  Merchant  Shipping 
Act,  189-i ;  that,  therefore,  the  respondent's 
wages  did  not  cease  when  the  ship  was  captured, 
but  were  payable  until  he  arrived  home;  and 
that,  as  the  owners  had,  by  agreeing  to  carry 
contraband  of  war.  increased  the  risks  and  so 
altered  the  conditions  of  the  voyage,  they  had 
committed  a  breach  of  contract  for  which  they 
were  liable  in  damages. 

rj^Mrs/'fi,  whether  the  word  "loss"  in  sect.  158 
would  in  any  case  include  the  capture  of  a  ship 
for  carrying  contraband  of  war,  which  was  not 
like  a  peril  of  the  sea  terminating  the  voyage. 

The  Austin  Friaes  Steam  Shipping  Co.,  Ld. 
\v  Strack,  [1905]  2K.  B.315;  74L.J.K.B. 
(583  ;  53  AV.  K.  661  ;  93  L.  T.  169 ;  21  T.  L.  R. 

556  ;  10  Asp.  M.  C.  70— Uiv.  Ct. 


to  Proceed— Offence  against  Dis- 
cipline—Order of  Naval  Court— Jiirisdiction— 
Discharge  of  Seamen  from  Sldp—Farfeitvre  oj 
Wanes  —  Conclusiveness  —  31er chant  Shipping 
Act,  1894  (57  &  58  Vict.  c.  60),  ss.  225,  483.]— 
Certain  seamen  who  had  shipped  for  a  voyage 
from  a  port  in  the  United  Kingdom  to  Port 
Arthur  and  back,  via  ports  in  Japan,  on  arrival 
at  a  port  in  Japan  objected  to  continue  the 
voyage,  upon  the  ground  that  the  vessel  was 
carrying  contraband  of  war,  unless  some  arrange- 
ment was  made  for  indemnity  to  themselves  and 
compensation  to  their  wives  and  families  in  the 
event  of  their  capture.  A  Naval  Court  was 
thereupon  held  under  ss.  480—186  of  the  Mer- 
chant Shipping  Act,  1894,  which  decided  that 
the  seamen  were  guilty  of  continued  neglect  of 
duty  without  good  and  sufficient  cause  ;  and  the 
Court  discharged  the  seamen  from  the  ship  and 
forfeited  their  wages.  In  an  action  in  the  High 
Court  of  Justice  in  England  by  the  seamen  to  I 
recover  their  wages  : — 

Held— that  the  decision  of  the  Naval  Court, 
being  made  within  its  jurisdiction,  was  final  and 
conclusive  although  the  shipowners  were  not 
parties  to  the  proceedings,  and  that  it  was  a  bar 
to  the  action. 

The  summons  against  the  seamen  recited  that 
the  offence  of  which  they  were  accused  was 
"  continued  wilful  disobedience  to  lawful  com- 
mands and  continued  wilful  neglect  of  duty, 
an  offence  against  sect.  225  of  the  Merchant 
Shipping  Act,  1894,  which  is  punishable  on 
summary  conviction." 

Held— that,  though  the  summons  was  for  an 
offence  under  sect.  225  which  was  punishable 
summarily,  the  Naval  Court -could  exercise  all 
the  powers  conferred  upon  it  by  sect.  483. 

Decision  of  Lord  Alverstone,  C.J.  (94  L.  T. 
645  :  .54  W.  R.  182  ;  22  T.  L.  R.  103  ;  11  Com. 
Cas.  66  ;  10  Asp.  M.  C.  243)  affirmed. 

Hutton  v.  Ras  Steamship  Co.,  [1907]  1  K.  B 

[834  ;  76  L.  J.  K.  B.  562  ;  96  L.  T.  515 ;  23 

T.  L.  R.  295  ;  12  Com.  Cas.  231  ;  10  Asp.  M.  C. 

386— C.  A. 


30.  Refusal  to  Proceed— Disclosvre  of  Con- 
traband during  Vogage— Claim  for  Wages- 
Merchant  Shipping  Act,  1894  (57  &  58  Vict. 
c.  60),  ss.  134,  164.]— The  respondent,  a  seaman, 
signed  articles  at  Glasgow  for  a  voyage  on  the 
British  steamship  Gogovale  not  exceeding  three 
years'  duration  to  any  port  or  places  within  the 
limits  of  75  degrees  north  and  60  degrees  south 
latitude,  commencing  at  Glasgow,  proceeding 
thence  to  Hong  Kong  da  *he  Bristol  Channel, 
and  thereafter  trading  to  ports  in  any  rotation, 
and  to  end  at  such  port  in  the  United  Kingdom 
or  continent  of  Europe  within  home  trade  limits 
as  might  be  required  by  the  master.  At  the 
time  the  articles  were  signed  there  was  a  state 
of  war  between  Russia  and  Japan,  and  both 
parties  had  declared  coal  to  be  contraband  of 
war.  The  vessel  proceeded  to  Cardiff,  and  took 
in  a  cargo  of  coal.  The  appellant  knew  at  that 
time  that  the  destination  of  the  cargo  was  the 
Japanese  port  of  Sasebo,  which  is  within  the 
limits  prescribed  by  the  articles,  but  he  did  not 
disclose  this  to  the  respondent.  On  arriving  at 
Hong  Kong  the  respondent  discovered  the  port 
of  destination,  and  refused  to  proceed  in  the 
vessel.  He  was  left  at  Hong  Kong  till  the 
vessel  returned,  when  he  rejoined  her  and  re- 
turned to  Cardiff.  The  respondent  claimed 
wages  and  maintenance  during  the  time  he  was 
waiting  at  Hong  Kong. 

Held— that  he  was  entitled  to  such  wages 
and  maintenance. 

Caine  and  Others  v.  Palace  Steam  Shipping 
Co.,  Ld.  Qlnfra')  followed. 

Decision  of  Div.  Ct.  (70  J.  P.  145  ;  94  L.  T. 
198  ;  22  T.  L.  R.  174 ;  10  Asp.  M.  C.  221) 
affirmed. 


SiBKRY  V.  Connelly,  (1907)  96  L.  T.  140 ;  23 
[T.  L.  R.  257  ;  10  Asp.  M.  C.  330— C.  A. 

31.  Refusal  to  Proceed  to  Belligerent  Port — 
Conviction — Right  to  Wages— Merchant  Shipping 
Act,  1894  (57  &  58  Vict.  c.  60),  s.  134.]— 
Seamen  agreed  to  serve  on  a  voyage  of  specified 
duration  to  ports  between  certain  degrees  of 
latitude,  ending  at  a  port  in  Europe.  The  ship 
took  in  a  cargo  of  coal  at  an  English  port.  War 
had  then  been  declared  between  two  foreign 
powers,  and  coal  had  been  declared  contraband 
of  war,  and  ships  carrying  it  liable  to  seizure. 
During  the  voyage  the  seamen  learned  for  the 
first  time  that  they  were  expected  to  proceed  to 
a  foreign  belligerent  port  within  the  above 
limits.  ""On  refusing  they  were  left  at  a  British 
colonial  port,  where  they  were  convicted  of 
impeding  the  voyage  and  imprisoned.  In  an 
action  by  the  seamen  against  the  owners  of  the 
vessel  for  wages  from  the  time  they  were  left 
behind  until  "  final  settlement"  of  their  claim, 
and  for  damages  : — 

Held— that  as  the  character  of  the  voyage 
was  changed  from  an  ordinary  commercial 
voyage,  for  which  the  seamen  had  signed  on,  to 
one  involving  increased  risk,  the  seamen  were 
entitled  to  refuse  to  continue  it,  and  were  there- 
fore entitled  to  their  wages  down  to  the  date  of 
the  judgment,  which  was  the  "  final  settlement" 
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of  the  claim  ;  that  the  conviction  did  not  operate 
as  an  estoppel  so  as  to  bar  them  fiom  making 
the  claim. 

Decision  of  Lawrence,  J.  (22  T.  L.  11.  816) 
varied. 

Decision  of  C.  A.  ([1907]  1  K.  B.  670  ;  76  L.J. 
K.  B.  292  ;  96  L.  T.  410;  23  T.  L.  R.  203  ;  12 
Com.  Cas.  96  ;  10  Asp,  M.  C.  380)  affirmed. 

CaINE  r.  I'ALACR   SHIPPING  CO.,  [1907]    A.    C. 

[:^86  ;  76  L.  J.  K.  B.  1079  ;  23  T.  L.  K.  731— 

H.  L.  (E.) 

(d)  Miscellaueous. 

32.  "  Ci'imj)ing  "  —  Boarding  Ships  loithout 
Pennixis/on — Right  to  Trial  hy  a  Jury — Merehant 
Shipping  Act.  1894  (57  &  .58'  Vict.  c.  60),  ss.  218, 
CyiiO— Summary  Jurisdiction  Act,  1879  (42  &  43 
Vict.  c.  49),  s.  17.]— Under  sect.  218  of  the  Mer- 
chant Shipping  Act,  1894,  any  person  boarding 
a  ship  at  the  end  of  her  voyage  in  conti'aventiou 
of  that  section  is  liable  to  a  fine  not  exceeding 
£20,  or  at  the  discretion  of  the  Court  to  im- 
prisonment for  any  term  not  exceeding  six 
months.  By  sect.  680,  "  an  offence  under  this 
Act  made  punishable  with  imprisotmient  for  any 
term  not  exceeding  six  months  with  or  with- 
out hard  labour,  or  by  a  line  not  exceeding 
£100,  shall  be  prosecuted  summarily  in  manner 
provided  by  the  Summary  Jurisdiction  Acts." 

Held — that  a  person  charged  before  a  Court 
of  summary  jurisdiction  with  an  offence  under 
sect.  218  has  a  right  to  claim  to  be  tried  by  a 
jury  under  sect.  17  of  the  Summary  Jurisdiction 
Act,  1879. 

Rex  r.  Goldberg,  [1904]  2  K.  B.  866  ;  73  L.  J. 

[K.  B.  970  ;  20  T.   L.   R.  683  ;  68  J.  P.  5.54  ; 

91  L.  T.  490  ;  20  Cox,  C.  C.   699  ;    10   Asp. 

M.  C.  2— Div.  Ct. 


33.  ^^  Crimping'"— Foreign  Ship — "J^  the  end 
of  her  Voyage" — Merchant  Seoiuen  Act,  1S80 
(43  &  44  Vict.  ('.  16),  .M.  5,  {]— Merchant  Shipping 
Act,  1894  (57  &  58  Vict.  c.  60),  .w.  218,  219.]  — 
By  sect.  219  of  the  Merchant  Shipping  Act. 
1894,  the  Crown  may  apply  the  provisions  of 
sect.  218  to  the  ships  of  a  foreign  country  as 
if  the  sliips  of  that  country  arriving,  about  to 
arrive,  or  having  arrived  "  at  the  end  of  their 
voyage"  were  British  iships.  Sect.  218  makes 
it  an  offence,  where  a  ship  is  about  to  arrive,  is 
arriving,  or  has  arrived  '-at  the  end  of  her 
voyage,"  for  any  person  not  authorised  by  law 
to  board  the  ship  without  the  permission  of  the 
master  before  the  seamen  leave  the  ship  at  the 
end  of  their  engagement,  or  are  discharged. 

Held— (1)  that,  though  the  language  of  sect.  6 
of  the  Merchant  Seamen  Act,  1880,  is  not  exactly 
similar,  the  ])rovisions  of  the  two  Acts  must  he 
ret:arded  as  identical  in  their  effect  ;  and  (2)  a 
ship  of  a  foreign  country,  to  the  vessels  of  which 
sect.  6  has  been  applied  by  Order  in  Council, 
comes  within  that  section  on  her  arrival  at  a 
ISritish  port,  though  her  crew  have  signed  on 


for  a  voyage  to  that  port  and  thence  to  other 

ports. 

Solicitor    to    the    Board    of    Trade    v. 

[Abrahams,   [1904]   2   K.   B.   859  ;    73  L.  J. 

K.  B.  972  ;  68  J.  P.  546  ;  20  T.  L.  R.  684  ;   91 

L.  T.  493  ;  20  Cox,  C.  C.  715  ;  10  Asp.  M.  C. 

5— Div.  Ct. 

34.  Desertion  —  Extra  Wages  Paid  to  Sui- 
stitute — Dedtiction  in  respect  thereof — Payment 
through  or  in  the  presence  of  the  Superintendent 
of  Mercantile  Marine  —  Penalty  —  Merchant 
Shipping  Act,  1894  (57  &  58  Vict.  c.  60),  ss.  131, 
221,  226,  232.]— A  seaman  deserted  from  vessel 
A.  abroad  and  came  home  on  vessel  B.  By 
reason  of  this  desertion  the  owners  of  A.  incurred 
extra  expense  to  the  amount  of  lo.y.  M.  in  pro- 
viding a  substitute,  and  they  gave  notice  of  the 
fact  to  the  master  of  B.  through  the  Shipping 
Federation,  threatening  to  prosecute  the  seaman, 
in  which  case  he  would  have  forfeited  all  his 
wages.  They  offered,  however,  to  accept  the 
15a\  3^7.  instead  of  prosecuting,  and  the  seaman 
consented  to  allow  this  sum  to  be  deducted  from 
the  wages  due  to  him.  The  Superintendent  of 
Mercantile  Marine,  believing  this  deduction  to  be 
illegal,  refused  to  be  a  party  to  it  and  left  the 
office  ;  but  the  master,  nevertheless,  deducted 
the  amount  and  paid  the  balance  to  the  seaman. 

Held — that  the  superintendent  had  acted 
pro[)erly,  and  that  the  master  was  rightly  con- 
victed for  paying  the  man  his  wages  otherwise 
than  "  through,  or  in  the  presence  of,  the 
superintendent." 

Kerslake  r.  Board  of  Trade,  [1903]  2  K.  B. 

[453  ;  72  L.  J.   K.  B.  829  ;  67  J.  P.  356  ;    19 

T.  L.  R.  583  ;  52  W.  R.  127  ;  59  L.  T.  534  ;  9 

Asp.  M.  C.  491— Div.  Ct. 

35.  "Distressed  Seaman" — Expenses  of  Ma  in- 
tenayice — Receipt  of  Wages  in  excess  of  Expenses 
— Account  of  Expenses  and  Proof  of  Payment — 
"  Suificient  Evidence" — Merchant  Shipping  Act, 
1894  (57  &  58  Vict.  c.  60),  .%s.  \QO—Wi— Board 
of  Trade  Regulations,  Kos.  86,  90,  95.]— For  the 
purposes  of  sects.  190 — 193  of  the  Merchant 
Shipping  Act,  1894,  it  is  not  a  seaman's  slender 
purse,  but  the  fact  that  he  has  been  cast  from 
his  ship  in  a  foreign  country,  that  makes  him  a 
"  seaman  found  in  tlistress  abroad."  Therefore 
a  seaman  may  be  a  "distressed  seaman  "  abroad 
within  the  meaning  of  sects.  190 — 193  of  the 
Merehant  Ship(iing  Act,  1894,  and  the  Board  of 
Trade  regulations  made  thereunder,  though  the 
wages  due  and  paid  to  him  abroati  exceed  tlie 
amount  of  the  expenses  incurred  on  his  behalf 
in  maintenance  and  passage  home.  It  is  in  each 
case  a  question  of  fact. 

Qufcre,  whether,  in  proceedings  by  the  Board 
of  Trade  for  the  recovery  of  the  expenses,  the 
production  of  the  account  of  the  expenses  and 
the  proof  of  payment,  as  re<iuired  by  sect.  193, 
sub-sect.  3,  are  conclusive  eviilence  of  the  right 
of  the  Boai-d  of  Trade  to  recover  the  amount  of 
the  ex|)enses  ;  they  are,  however,  sufficient 
evidence  in  the  absence  of  any  evidence  that  the 
seaman  was  not  "  in  distress." 

Decision  of  Bighani,  J.  (72  L.  J.  K.  B.  697  :  51 
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W.  E.  55i  ;  88  L.  T.  693  ;  19  T.   L.    R.  479  ;  8 

Com.  Cas.  285)  affirmed. 

Board  of  Trade  r.  Sailing  Ship  Glenpark, 

[Ld.,  [1904]  1  K.  B.682  ;  73  L.  J.  K.  B.  315  ; 

52  W.  R.  646  :  90  L.  T.  360  ;  20  T.  L.  R.  321  ; 
9  Com.  Cas.  193  ;  9  Asp.  M.  C.  550— C.  A. 

36.  Duty  of  Owners  to  Render  Shij}  Sea- 
wortliy — Default  —  Liahility.'] — A  ship  owned 
by  the  defendants  was  chartered  to  carry  maize 
in  bulk  from  Liverpool  to  Ualway,  and  by  the 
charter-party  the  charterers  were  to  supply  suffi- 
cient bags  for  stowage  of  the  cargo,  if  required. 
Most  of  the  cargo,  632  tons,  was  loaded  in  bulk 
under  the  direction  of  a  stevedore.  The  vessel 
arrived  in  Lough  Swilly,  having  had  fine  weather 
all  the  way,  and  it  was  found  there  that  she  had 
a  list  to  port,  as  to  the  extent  of  which  the 
evidence  varied  from  five  to  twenty  degrees. 
Nothing  was  done  to  correct  the  list,  and  she 
left  about  eight  in  the  evening  and  proceeded  on 
her  voyage.  The  list  increased,  and  a  gale  of 
wind  having  sprung  up,  the  vessel  foundered. 
Seven  of  the  crew  were  drowned.  In  an  action 
under  Lord  Campbell's  Act  the  jury  found  that 
all  the  necessary  and  reasonable  precautions  had 
not  been  taken  to  prevent  the  cargo  from 
shifting  as  regards  bagging  and  stowage,  and 
that  the  vessel  became  unseaworthy  for  the 
voyage  by  reason  of  a  list  existing  when  she  was 
in  Lough  Swilly  ;  that  the  list  was  caused  by 
the  cargo  shifting  by  reason  of  the  omission  of 
proper  precautions. 

Held — that  there  was  evidence  to  sustain  the 
verdict  that  the  cargo  was  not  properly  loaded 
at  Liverpool,  and  also  that  there  was  evidence  to 
show  that  the  ship  was  not  seaworthy  when  she 
left  Lough  Swilly. 

CUNSINUHAM     r.    P'RONTIER    STEAMSHIP    CO., 
[1906]  2Ir.  R.  12— C.  A. 

37.  Engagement  of  Seaman  for  Foreign  Ship 
—Licence  of  Board  of  Trade— Fine— Civil  Debt 
—Merchant  Skipping  Act,  1894  (57  &  58  Vict. 
c.  60),  s.  Ill  (1),  (4),  s.  681  (1)  (&),  s.  682  (2)  ] 
— A  person  who,  in  an  English  port,  engages  or 
supplies  a  seaman  to  be  entered  on  a  ship  in  the 
United  Kingdom  without  having  a  licence  for  the 
purpose  from  the  Board  of  Trade,  acts  in  contra- 
vention to  sect.  Ill,  sub-sect.  1,  of  the  Merchant 
Shipping  Act,  1894,  and  is  liable  to  a  fine  under 
sub-sect.  4,  notwithstanding  that  the  ship  for 
which  the  seaman  is  engaged  or  supplied  is  a 
foreign  ship. 

A  fine  recoverable  under  sub-sect.  4  is  not  a 
sum  recoverable  as  a  civil  debt  under  sect.  682, 
sub-sect.  2,  but  is  a  fine  inflicted  as  a  punishment 
for  an  offence  the  proceedings  in  prosecuting 
which  are  those  prescribed  by  sect.  681,  sub- 
sect.  1  (h). 

Reg.  v.  Stewart,  [1899]  1  Q.  B.  964  ;  68  L.  J. 

[Q.  B.  582  :  63  J.  P.  .547  ;  47  W.  R.  445  ;  80 

L.   T.   660  ;  8    Asp.   M.  C.  534  ;    15  T.   L.  R. 

308— Uiv.  Ct. 

38.  Injury  in  Service  of  Shijj—Surgical  and 
Medical  Advice  and  Attendance  and  Medicine — 


Expenses  of  Maintenance  of  blaster  until  Cured 
or  Brought  Bach  to  a  Port— Liahility  of  Owner 
of  Ship— Merchant  Skipping  Act,  1894  (57  &  58 
Vict.  c.  60),  s.  207.] — The  p'laintifE  was  engaged 
by  the  defendants  as  master  of  a  schooner. 
VVhile  assisting  in  tacking  the  ship  he  fell  and 
fractured  his  right  leg  in  two  places.  He  was 
taken  back  to  Liverpool,  where  he  remained  for 
four  months  before  he  was  able  to  return  to  his 
ship.  He  brought  an  action  to  recover  the 
expenses  of  medical  attendance  and  mainten- 
ance incurred  in  consequence  of  his  injuries. 

Held— that  a  shipowner's  liability  in  respect 
of  an  injured  sailor  ends  when  such  sailor  has 
been  brought  back  to  a  home  port. 

Decision  of  Wills,  J.  ((1902)  18  T.  L.  R.  373) 
reversed. 

ANDERSON  r.  RayNER,  [1903]  1   K.  B.  589;  72 

[L.  J.  K.  B.  292  ;  51  W.  R.  869  ;  88  L.  T.  313  ; 

19  T.  L.  R.  297  ;  9  Asp.  M.  C.  385— C.  A. 

39.  Infiiiiidiifio>i—Sc//fiirlny  Man  out  of  Em- 
'ploymenf—CuistruvfiiiN  ' of  Stat iitc ^Conspiracy 
and  Protection  of  Property  Act,  1875  (38  &  39 
Vict.  c.  86),  «.  1— Merchant  Skipping  Act,  1854 
(17  &  18  Vict.  c.  10i)—Merckant  Shipping  Act, 
1894  (57  &  58  Vict.  c.  60).]— Seafaring  men  are 
not  as  a  class  excepted  from  the  provisions  of 
the  Conspiracy  and  Protection  of  Property  Act, 
1 875  (38  &  39  Vict.  c.  86).  In  construing  sect.  16 
of  that  Act  the  word  "  seamen  "  therein  is  to  be 
taken  to  mean  persons  employeil  under  and  sub- 
ject to  the  liabilities  imposed  by  the  Merchant 
Shipping  Acts. 

Reg.  v.  Lynch  and  Jones,  [1898]  1  Q.  B.  61  ;  8 

[Asp.  M.  L.   C.  363;    18  Cox,  C.  C.  677  ;  67 

L.  J.  Q.  B.  59 ;  77  L.  T.  568  ;  14  T.  L.  R.  78  ; 

46  W.  R.  205— C.  C.  R. 

40.  Lascars — Crew  Space— Ships  Registered 
in  England  —  Merchant  Shipping  Act,  1894 
(57  &  58  Vict.  c.  60),  s.  210.]— A  petition  of 
right  was  presented  by  the  petitioners,  who 
were  owners  of  ships  trading  between  England, 
Australia  and  India.  The  crews  of  the  ships 
were  composed  of  European  seamen  and  of  a 
class  of  British  subjects,  natives  of  India,  who 
weie  known  as  Lascars.  The  agreements  with 
the  Lascars  were  entered  into  in  British  India, 
and  were  in  accordance  with  sect.  125  of  the 
Merchant  Shipping  Act,  1894.  The  petitioners 
sought  for  a  declaration  that  the  crew  space 
proVided  for  the  Lascars  in  their  ships  was 
regulated  by  the  Indian  Act  of  1876  (amending 
the  Indian  Act,  1859),  with  which  they  alleged 
they  had  complied.  It  was  contended  for  the 
Crown  thai  the  subject-matter  was  regulated  by 
sect.  210  of  the  Merchant  Shipping  Act,  1894. 
These  ships  were  registered  in  the  United  King- 
dom in  accordance  with  the  provisions  of  the 
Merchant  Shipping  Act,  1854,  and  the  statutes 
amending  the  same. 

Held  — that  the  petitioners  since  1867  had 
been  and  were  now  bound  to  appropriate  to  the 
use  of  the  Lascars  the  accommodation  for  seamen 
specified  in  sect.  210  of  the  Act  of  1894.  and  the 
6th  Schedule  as  part  of  that  section.     Further, 
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that  by  sect.  205  of  the  Act  of  1894,  the  provi- 
sions of  that  Act  relating  to  the  accommodation 
for  seamen  must  govern  that  matter,  and  not 
those  of  the  Indian  Acts. 

Peninsular  and  Oriental  Steam  Naviga- 

[TION  Co.    r.   Rex,    [1901]   2   K.  B.  686  ;  70 

L.  J.  K.  B.  84.-.  ;  8.-5  L.  T.  71  ;   17  T.  L.  R.  610 ; 

9  Asi).  M.  C.  228— Mathew,  J. 

41.  Perxmiditid  Seaman  to  De.serf — Foreign 
Seaniaii  from  Forthpi  Ship  in  Em/lhli  Port — 
O {fence— Merchant  'shipping  Act,  1894  (.57  &  58 
Yict.f.  60),  .«.  236,  mih-is.  1.]— It  is  not  an  offence 
under  sub-sect.  1  of  sect.  236  of  the  Merchant 
Shipping  Act,  1894,  to  persuade  in  England  a 
foreign  seaman  to  desert  fi-om  a  foreign  ship 
while  such  ship  is  lying  in  an  English  port. 
Poll  r.  Dambe,  [1901]  2  K.  B.  579  :  70  L,  J. 

[K.  B.  721  ;  65  J.  P.  774  ;  .50  W.  R.  28  ;  84 

L.  T.  870 ;  17  T.  L.  R.  590  ;  9  Asp.  M.  C.  220— 

Div.  Ct. 

42.  Wilful  Dixohedience  to  a  Luirfid  Comntond 
—Fi.shing  Boat — Second  EiKjineir— Failing  to  he 
on  Hoard  at  a  S//rrirird  Time  —  Dexertion  or 
Afixence  icithout  Lea  re— Me  rrh  ant  Shipping  Act, 
1894  (57  &  58  Vict.  c.  60),  .v.  376,  suh-x.  1.]— The 
res})ondents  preferred  an  information  against  the 
appellant,  a  second  engineer  of  a  fishing  boat, 
under  the  Merchant  Shipping  Act,  1894,  s.  376, 
siib-s.  1.  The  justices  fountl  that  the  appellant 
was  under  a  running  agreement  for  half  a  year, 
antl  that,  while  at  work  on  board  the  vessel  in  a 
dry  dock,  he  was  ordered  by  the  master  to  be  on 
board  at  6  a.m.  on  the  following  day,  when  she 
was  to  start  on  another  voyage,  and  that  he 
assented  to  that  order,  but  that  he  did  not  go  on 
board  at  all  on  the  following  day,  and  the  vessel 
was  delayed  for  some  time  while  a  substitute  was 
procured. 

Held— that  there  was  sufficient  evidence  that 
the  appellant  committed  the  offence  of  wilful 
disobedience  to  a  lawful  command  during  the 
engagement  under  sect.  376,  sub-s.  1  (d),  although 
the  disobedience  amounted  to  the  offence  of 
desertion  or  absence  without  leave  under  (a)  or 
(b)  of  sect.  376,  sub-sect.  1  ;  and  that  he  was 
liable  to  imprisonment. 

Edgill  r.  J.  AND  G.  Alward,  Ld.,  [1902]  2 

[K.  B.  239  ;  71  L.  J.  K.  B.  690  ;  &&  J.  P.  760  ; 

87  L.  T.  121  :  9  Asp.  M.  C.  341  ;  20  Cox,  C.  C. 

302— Div.  Cc. 

(e)  Termination  of  Service. 

43.  Home  Port — Aqreement — Merchant  Ship- 
ping  Act,    1894  (57   &   58  Vict.  c.  60),  sx.  113, 

114  (1),  (2),  115  (.5).] — A  seaman  signed  an 
agreement  at  Cardiff  for  a  voyage  "  to  any  port 
or  place  within  the  limits  of  75  degrees  north 
latitude  and  (10  degrees  south  latitude,  com- 
mencing at  Cardiff,  proceeding  tlience  to  Malta, 
theieafter  tiading  to  ports  in  any  rotation,  and 
to  end  at  such  port  in  the  United  Kingdom  or  con- 
tinent of  Europe  within  home  trading  limits  as 
may  be  reijuired  by  the  master."  The  ship  sailed 
with  a  cargo  from  Cardiff  to  Malta,  and  from 


Malta  to  the  Black  Sea,  where  she  loaded  a  cargo 
for  Southampton.  On  arrival  at  Southampton 
she  discharged  the  whole  of  her  cargo.  The 
seaman  thereupon  demanded  his  wages  on  the 
ground  that  tiie  voyage  was  at  an  end.  The 
master  refused,  saying  that  he  would  have  to  go 
on  to  Cardiff  as  his  port  of  discharge. 

Held — that  by  the  agreement  the  master 
had  the  power  of  determining  at  what  port 
within  home  trading  limits  the  voyage  was  to 
end  ;  and  that  the  voyage  was  not  at  an  end 
when  the  ship  discharged  her  cargo  at  Southamp- 
ton, the  master  having  required  the  voyage  to 
end  at  Cardiff. 

Decision  of  C.  A.  ([1906]  P.  103  ;  75  L.  J.  P. 
31  ;  54  W.  R.  335  ;  94  L.  T.  528  ;  22  T.  L.  R. 
255  ;  10  Asp.  M.  C.  23.5— C.  A.)  affirmed. 

Board    op    Trade  r.  Baxter— The    Scars- 

[DALE,  [1907]  A.  C.373  ;  76  L.  J.  P.  147  ;  97 

L.  T.  526  ;  23  T.  L.  R.  729— H.  L.  (E,). 

44.  "  Loxx"  of  Ship — Capture  and  Bextruction 
of  Ship — Wages — Merchant  Shipping  Act,  1894 
(57  &  58  Vict.  c.  60),  s.  158.]— By  sect.  158  of 
the  Merchant  Shipping  Act,  1894,  "where  the 
service  of  a  seaman  terminates  before  the  date 
comtemplated  in  the  agreement  by  reason  of  the 
wreck  or  loss  of  the  ship  .  .  .  he  shall  be  entitled 
to  wages  up  to  the  time  of  such  termination,  but 
not  for  any  longer  period." 

Held,  by  Ld.  Alverstone,  C.J.,  and  Ridley,  J., 
that  a  "loss"  of  the  ship  occurs  when  the  ship 
ceases  to  exist  as  a  ship  ;  by  Darling,  .J.,  that  a 
"loss"  occurs  when  the  owi.er  is  permanently 
deprived  of  her. 

A  seaman  agreed  at  New  York  to  serve  on 
board  a  British  ship  for  a  voyage,  not  exceeding 
three  years'  duration,  to  places  including  ports 
in  Japan,  Manchuria,  and  Siberia.  At  the  time 
Russia  and  Japan  were  at  war  with  each  other, 
and  the  ship  during  the  course  of  the  voyage 
was  captured  by  a  Russian  ship  of  war,  and, 
after  her  crew  were  taken  out  of  her,  she  was 
destroyed  by  the  Russians.  There  was  no  evi- 
dence that  the  ship  w-as  carrying  contraband  of 
war,  or  that  her  capture  was" justified.  The 
seamen  w^ere  sent  to  England  as  distressed 
seamen,  and  claimed  wages  up  to  the  time  of 
their  arrival  in  England. 

Held — that  the  ship  was  "lost"  within  the 
meaning  of  sect.  158  of  the  Act  of  1894— per 
Lord  Alverstone,  C.J.,  and  Ridley,  J.,  at  the 
time  when  the  ship  was  destroyccl,  and  that, 
therefore,  the  seamen  were  only  entitled  to  wages 
up  to  that  time  ;  per  Darling,  J.,  at  the  time 
when  the  ship  was  captured. 

Austin  Friarx  Steam  Shipping  Co.  v.  Sfrach, 
([190.iJ  2  K.  B.  315  :  74  L.  J."  K.  B.  683;  53 
W.  R.  661  ;  93  L.  T.  169  ;  21  T.  L.  R.  556  :  10 
Asp.  M.  C.  251— Div.  Ct.,  No.  27,  xnpra)  distin- 
guished. 

SiVEWRlGHT  r.  Allen,  [1906]  2  K.  B.  81;  75 

[L.  J.  K.  B.  476  ;   70  J.  P.  290  ;  54  W.  R.  604  ; 

94  L.  T.  778  ;  22  T.  L.  R.  482;   11   Com.  Cas. 

167  — Div.  Ct. 
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Seamen —  Continued. 

45.  Termination  of  Service  at  Foreign  Port — 
Ma'intenance  and  Passaqe  Home  —  Consular 
Officer— Merchant  Shijjping  Act,  1894  (57  &  58 
Vict.  G.  60),  s.  186.] — When  a  consular  officer  at 
a  foreign  port,  acting  under  sect.  186,  sub- 
sect.  2  (d),  of  the  Merchant  Shipping  Act,  1894, 
has  named  a  sum  which  he  deems  sufficient  to 
defray  the  expenses  of  the  maintenance  and 
passage  home  of  a  seaman  whose  service  in  a 
British  ship  has  terminated  at  that  port,  and 
when  the  master  of  the  ship  has  deposited  such 
sum  with  the  consular  officer,  the  seaman  has  no 
further  claim  against  the  shipowners  under  that 
section. 

No  appeal  lies  from  the  decision  of  the  consular 
officer  under  this  sub-section. 

"  Passage  home "  means  the  passage  to  the 
port  at  which  the  seaman  was  shipped,  or  to 
some  other  port  in  the  United  Kingdom  agreed 
to  by  him. 

Judgment  of  Collins,  J.  ([1897]  1  Q.  B.  712  ; 
2  Com.  Cas.  156  ;  66  L.  J.  (Q.  B.)  437  :  76  L.  T. 
689  ;  13  T.  L.  E.  528  ;  45  W.  K.  689)  affirmed. 
Edwards  r.  Steel,  Young  &  Co.,  [1897]  2 

[Q.  B.  327  ;  8  Asp.  M.  C.  323  ;  2  Com.  Cas. 

272  ;  66  L.  J.  (Q.  B.)  690  ;  77  L.  T.  297  ;  13 
T.  L.  li.  528  ;  45  W.  R.  689— C.  A. 

46.  Termination  of  Service  Abroad — '•  Pas- 
sage Home" — Merchant  Shipjiing  Act,  1894  (57 
& '  58  Vict.  c.  60),  s.  186,  .sub-sect.  2  (c.).]— By 
sect.  186  of  the  Merchant  Shipping  Act,  1894, 
where  the  service  of  any  seaman  belonging  to 
any  British  ship  terminates  at  any  port  out  of 
Her  Majesty's  dominions,  the  master  shall,  as 
one  of  several  alternatives  by  sub- sect.  2  (c), 
"  provide  him  with  a  passage  home." 

Held  —  that  a  "passage  home"  means  a 
passage  to  the  port  in  Her  Majesty's  dominions 
at  which  the  seaman  was  originallj'  shipped,  or 
to  some  port  in  the  United  Kingdom  agreed 
to  by  him. 

Dicta  in  Edwards  v.  Steel  ([1897]  2  Q.  B. 
327  ;  66  L.  J.  Q.  B.  690  :  45  W.  K.  689  ;  77  L.  T. 
297  ;  2  Com.  Cas.  272— C.  A.)  followed. 

Decision  of  Mathew,  J.  (:i899]  1  Q.  B.  38  ;  68 
L.  J.  Q.  B.  38^  79  L.  T.  444  ;  4  Com.  Cas.  1) 
affirmed. 

PuEVES  V.  Straits  of  Dover  Steamship  Co., 

[1899]   2  Q.  B.  217  ;    68  L.  J.  Q.  B.  925  ;  47 

W.  R.  630  ;    81  L.  T.  35  ;    15  T.  L.  R.  430  ;    4 

Com.  Cas.  274  ;  8  Asp.  M.  C.  566— C.  A. 

47.  Termination  of  Service  at  Foreign  Port — 
Sending  Home — '•  Port  in  the  United'  Kntgdom 
Agreed  to  hg  the  Seaman''— Merch  nut  Stiipinnq 
Act,  1894  (57  &  58  Vict.  c.  60),  .v.  186,  sub-s.  2 
(a),  (b).]— By  sect.  186  of  the  Merchant  Ship- 
ping Act,  1894,  where  the  service  of  any  seaman 
belonging  to  any  British  ship  terminates  at  any 
port  out  of  Her  Majesty's  dominions  the  master 
shall,  besides  paying  the  wages  to  which  the  sea- 
man is  entitled,  either  "  (a)  provide  him  with  ade- 
quate employment  on  board  some  other  British 
ship  bound  to  the  port  in  Her  Majesty's  dominions 
at  which  he  was  originally  shipped,  or  to  a  port  in 


the  United  Kingdom  agreed  toby  the  seaman,  or 
(b)  furnish  the  means  of  sending  him  back  to 
some  such  port."  Seamen  agreed  to  serve  on  a 
British  ship  on  a  voyage  from  Newport,  Mon., 
to  Malta,  and  to  end  at  a  final  port  of  discharge 
in  the  United  Kingdom  or  continent  of  Europe 
between  the  Elbe  and  Brest  inclusive  ;  and  it 
was  agreed  that  when  the  seamen  were  dis- 
charged on  the  continent  as  above  the  master 
should  furnish  the  means  of  sending  them  back 
to  the  nearest  i>ort  in  the  United  Kingdom  served 
by  regular  steamers,  and  the  seamen  agreed  to 
such  nearest  port  as  the  port  in  the  United 
Kingdom  to  which  they  might  be  so  sent  back. 
The  voyage  ended  at  Hamburg,  and  the  crew 
were  discharged,  and  the  master  paid  the  expense 
of  sending  them  to  Hull,  which  was  the  nearest 
port  served  by  regular  steamers.  The  seamen 
claimed  that  they  were  entitled  to  the  expense 
of  conveyance  to  Newport,  the  port  of  shipment. 

Held — that  "  the  port  agreed  to  by  the 
seamen  "  meant  a  particular  defined  home  port, 
and  not  one  of  several  ports  which  the  master 
might  select  by  terminating  Vhe  voyage  at  a 
particular  port  on  the  continent;  that  the 
agreement  therefore  contained  a  stipulation 
which  was  inconsistent  with  the  provisions  of 
sect.  186,  and  was  void  under  sect.  156  of  the 
Act,  and  that  the  seamen  were  entitled  to  the 
expense  of  being  sent  back  to  Newport. 

Attorney  -  General    r.    Fargrove    Steam 

[Navigation  Co.,  Ld.,  (1907)  23  T.  L.  R.230 

—Bray,  J. 

HI.  HIRE  OF  SHIP. 

(a)  Detention  of  Ship. 

48.  Charterer  at  Libertg  to  Cancel  Charter- 
party  if  Vess-d  not  at  Loading  Port  by  a  CeHain 
Day  — Impossibility  of  Performing  Contract — 
Refusal  to  Proceed  —  Injvnction.] — A  charter- 
party  was  made  between  the  plaintiffs  and  the 
defendants  by  which  a  certain  vessel  then  at 
Delagoa  Bay  was  to  proceed  to  Bussorah,  and  it 
was  provided  that  the  charterers  should  be  at 
liberty  to  cancel  the  charter-party  if  the  vessel 
was  not  there  by  a  specified  date.  The  vessel  was 
detained  at  Delagoa  Bay  unloading  cargo  until  it 
was  impossible  for  her  to  go  to  Bussorah  by  the 
specified  date 

Held — that  the  shipowners  were  bound  to 
send  the  vessel  to  Bussorah,  and  that,  if  they  did 
not  send  her  there,  they  must  pay  damages  ;  but 
that  as  the  charterers  had  refused  and  declined 
to  say  whether  they  would  or  would  not  load  the 
vessel  when  she  got  to  Bussorah  and  said  that, 
if  they  did  so,  the  shipowners  would  have  to 
accept  a  reduced  rate  of  freight,  they  could  not 
ask  for  an  injunction  to  prevent  the  shipowners 
from  sending  their  vessel  upon  any  voyage 
except  a  voyage  to  I'.ussorah  under  the  charter- 
party. 

De  Mattos  v.  Gibson  ((1859)  4  De  G.  &  J.  276  ; 
28  L.  J.  Ch.  165)  and  Serin  Y^Deslandes  ((1861), 
30  L.  J.  Ch.  457  ;  9  W.  R.  218)  distinguished. 

BucKNALL  Brothers  r.  Tatem  &  Co.,  (1900) 
[83  L.  T.  121  ;  9  Asp.  M.  C.  127— C.  A. 
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Hire  of  Ship — Continued. 

49.  Di'tcnthni  at  Port  of  Loading — "  Strikes, 
J.nck-outH,  Accidents  to  Railway  "  —  "  Other 
Cavses  heijond  Charterers'  Control" — Dismissal 
of  Workmen  from  Factory.'] — By  a  charter-party 
it  was  agreed  that  the  ship  should  proceed  to  a 
certain  port  and  there  load  from  the  charterers' 
agents  a  cargo  of  petroleum  in  cases  at  a  certain 
rate  per  day.  Lay  days  for  loading  were  to 
commence  twenty-four  hours  after  receipt  by  the 
charterers'  agents  of  written  notice  of  the 
steamer's  readiness  in  berth  to  receive  it, 
"  strikes,  lock-outs,  accidents  to  railway  .  .  . 
or  other  causes  beyond  charterers'  control  always 
excepted."  The  railway  by  which  only  oil  for 
loading  could  be  brought  to  the  port  was  partially 
destroyed  by  floods,  and,  there  being  no  oil  at  the 
port,  the  charterers'  agents  dismissed  from  their 
factory  the  workmen  employed  in  packing  the 
oil  in  cases.  On  the  supply  of  oil  by  rail  being 
recommenced,  delay  was  caused  in  loading  the 
ship  by  the  necessity  of  getting  the  workmen 
together  again  and  re-starting  the  work  of  pack- 
ing. Further  delay  in  loading  the  ship  was  also 
caused  by  the  charterers'  agents,  in  accordance 
with  the  practice  of  shippers  at  that  port,  first 
loading  two  other  ships  which  had  arrived 
previously  to  the  steamer  in  question. 

Held  —  that  the  delay  in  loading  which 
occurred  after  the  recommencement  of  the  supply 
of  oil  by  rail  was  not  covered  by  the  exception 
clause,  and  that  the  charterers  were  liable  to 
damages  for  detention. 

In  re  Richardson  and  Samuel  &  Co..  [1898]  1 

[Q.  B.  261  ;  8  Asp.  M.  L.  C.  330  ;  3  Com.  Cas. 

79  ;   «6  L.  J.  Q.  B.  868  ;   77   L.   T.  479  :  U 

T.  L.  E.  5— C.  A. 

50.  "  Detention  hi/  Arcrage  Accidents  to 
Ship"  —  Time  occupied  in  getting  to  Spot 
ichere  Accident  occurred — Hire  during  Time  so 
occupied.'] — A  charter-party  provided  that,  in 
the  event  of  loss  of  time  from  "  detention  by 
average  accidents  to  ship,"  the  payment  of  hire 
should  cease  from  the  time  thereby  lost.  An 
average  accident  having  occurred  to  the  ship 
while  on  a  voyage  from  Hamburg  to  New  York, 
she  put  back  to  Queenstovvn  for  repairs.  After 
being  repaired  the  voyage  was  resumed. 

Held — that  the  charterer  was  liable  to  pay 
hire  during  the  time  occupied  after  leaving 
Queenstown  in  arriving  back  at  the  place  where 
the  accitlent  had  occurred. 

Judgment  of  Phillimore,  J.  ((1901)  6  Com. 
Cas.  253)  affiru.ed. 

VoGEMAN   r.  Zanzibar  .Steamship  Co.  Ld., 
[(1902)  7  Com.  Cas.  2.54 -C.  A. 

51.  Detention  hy  Ice— Breakdown  of  Steamer.] 
— A  steamship  was  chartered  for  two  months  for 
a  voyage  to  Spain,  thence  to  tiie  I'altic  and 
thence  back  to  England  ;  there  was  a  special 
provision  that  detention  by  ice  should  l)e  "  for 
account  of  charterers,  unless  caused  by  breakdown 
of  steamer."  On  the  voyage  fiom  Spain  to  St. 
Petersburg  she  stranded  and  put  into  Copenhagen 
for  repairs  ;  she  then  proceeded,  and,  finding  the 


approaches  to  St.  Petersburg  blocked  by  ice,  put 
into  Reval,  unable  to  proceetl,  but  not  herself 
frozen  in,  and  remained  there  waiting  for  the 
port  of  St.  Petersburg  to  reopen.  But  for  the 
stranding  and  consequent  delay  she  would  have 
been  early  enough  to  reach  and  leave  St.  Peters- 
burg before  the  port  was  closed  by  ice. 

Held — that  the  detention  at  Reval  was  a 
"  detention  by  ice  "  ;  that  it  was  caused  by  the 
"  breakdown  of  the  steamer  "  ;  and  that  there- 
fore the  hire  ceased  during  its  continuance. 

Decision   of    Ridley,   J.   (8   Com.    Cas.    230) 
affirmed. 
In    re    Traae   (for    the   Owners  of   the 

[RiKARD      KoRDRAAK)     AND      LENNARD      & 

Sons,  Ld.,  [1904]  2  K.  B.  377  ;  73  L.  J.  K.  B. 

553  ;  90  L.   1'.  407  ;  20  T.  L.  R.  394  ;  9  Com. 

Cas.  235  ;  9  Asp.  M.  C.  5.53 — C.  A. 

52.  Failure  of  Owners  to  Provide  Ship  — 
Damages  Construction  of  Charter-jJarty.] — A 
charter-party  provided  that  the  A,  "  now 
trading  and  expected  ready  to  load  about  3rd 
March,"  should  "  with  all  convenient  speed  sail 
and  proceed  to  "  L.  and  there  load.  There  was 
a  clause  that  "  in  the  event  of  any  mishap 
entailing  delay  in  arrival  "  at  L.  "bej'ond  seven 
days  of  her  expected  readiness,"  the  charterers 
might  at  their  option  cancel  the  charter. 

Held — that  this  clause  did  not  protect 
the  owners  from  an  action  for  damages,  they 
having  booked  other  engagements  for  the  A 
which  did  not  permit  of  her  reaching  L.  within 
seven  days  of  March  3rd. 

Thomas    Nelson  &   Sons   r.   Dundee  East 

[Coast  Shipping  Co.,  Ld.,  [1907]  S.  C.  927 

— Ct.  of  Sess. 

53.  Ship  to  ^^  Proceed  Immediately'" — Deria- 
tion^Rejmdiation —  Condition  Precedent.  \ — By 
two  charter-parties  of  even  date,  a  steamer  was 
chartered  to  proceed  on  successive  voyages  to  a 
port  in  America,  and  there  load  a  cargo,  and  to 
proceed  therewith  to  Rotterdam.  The  second 
charter-party  contained  a  clause,  that,  on  the 
completion  of  the  first  voyage,  the  steamer  should 
"proceed  immediately"  to  fulfil  that  charter- 
party.  On  the  completion  of  the  first  voyage  the 
steamer  left  Rotterdam  and  went  to  CardiflE  to 
coal,  and  thence  proceeded  to  America,  where  she 
ari'ived  before  the  cancelling  date  provided  by 
the  charter-party.  The  charterers  refused  to 
load  the  steamer  under  the  charter-party  on  the 
ground  that,  by  reason  of  the  steamer  going  to 
Cardiff,  there  had  been  a  breach  of  the  above 
clause. 

Held — that  there  had  been  no  breach  of  the 
charter-party,  it  being  the  ordinary  coui-se  of 
business  for  steamers  proceetling  from  Rotterdam 
to  America  to  go  to  Cardiff  to  coal. 

Held,  also,  that  the  above  clause  was  not  a 
condition  preccilent,  the  breach  of  which  woukl 
entitle  the  charterers  to  repudiate  the  charter- 
party. 

Forest  Oak  Steam  Shipping  Co.  r.  Richaki>, 
[  (1900)  5  Com.  Cas.  100— Bigham,  J. 
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Hire  of  SMTp—fii/ifim/cd. 

54.  ■'  Toload  ahnnjs  afoat"—Berth  Ordered 
hij  Charterer — Diteid'ioiihy  Neaj)  Tides — Lia- 
hiltty.'] — A  charter-party  provided  that  a  ship 
should  proceed  to  the  S.  dock  at  M.,  or  so 
near  thereto  as  she  might  safely  get,  and  there 
load  a  cargo  in  the  customary  manner,  always 
afloat,  as  and  where  ordered  by  the  charterers. 
At  the  time  of  making  the  contract  both  parties 
were  aware  that  at  neap  tides  there  was  not 
sufficient  water  in  the  dock  for  the  ship  to  load 
always  afloat.  The  ship  arrived  at  the  dock,  and 
was  ordered  to  a  berth  where  she  loaded  part  of 
her  cargo,  and  then,  in  consequence  of  falling 
tides  and  danger  of  taking  the  ground,  she  had 
to  leave  the  dock  and  wait  till  the  next  spring 
tides  to  return  and  complete  her  loading. 

Held — that  the  order  given  by  the  charterers 
was  one  which  they  were  entitled  to  give  under 
the  charter-party,  and  that  they  were  not  liable 
for  the  detention  of  the  ship  by  the  want  of 
water  at  the  berth  ordered. 

Decision  of  C.  A.  (  [1897]  2  Q.  B.  48.5  ;  8  Asp. 
M.  L.  C.  325)  affirmed. 

Carlton    Steamship    Co.,    Ld.    r.    Castle 

[Mail  Packets  Co.,  Ld.,  [1898]  A.  C.  -186  ; 

()7  L.  J.  Q.  B   795  :  78  L.  T.  fi61  ;  U  T.  L.  R. 

469;    47    W.    R.    65;    8    Asp.    M.    C.    402  — 

H.  L.  (E.). 

(b)     Exceptions  in  Charter-party. 

55.  '' Arr}drnf  Cmsed  Inj  \r,ili,iciice''—Con- 
Structvin  of—yi',iV,,i,-nrr  of'Strrvdo'rrsni  Unload- 
infi  :  '■  Arridrnt.s"—-  Ciii.srd  Jnj  ynjjlijeiiee  .  .  . 
i)i  the  Xari(i((tioii  or  MuiKiyenient  of  t lie  Vessel  or 
Othericise.''] — The  })laiiitifls'  cargo  in  the  defen- 
dants" vessel  was  damaged  by  the  improper  and 
reckless  handling  of  the  bags  by  the  stevedores, 
who  were  the  defendants'  servants  ;  the  charter- 
party  exempted  defendants  from  liability  for 
"all  other  accidents,  even  though  caused  by 
negligence  ...  of  servants  of  the  owner  in  the 
management  or  navigation  of  the  vessel  or  other- 
wise." 

Held — that  "  otherwise  "  covered  the  receiv- 
ing and  discharge  of  the  cargo  ;  and  that,  in  spite 
of  the  recklessness  of  the  stevedores,  the  loss  of 
the  plaintiffs'  sugar  from  the  bags  was  caused 
by  "an  accident"  due  to  "negligence":  and 
that  the  plaintiffs  could  not  recover. 

In  re  Richardsons  and  J/.  Sa in utl  4"  Co.  ([1898] 
1  Q.  B.  261  ;  66  L.  J.  Q.  B.  868  ;  77  L.  T.  479  ; 
8  Asp.  JI.  C.  442— C.  A.  No.  49,  supra)  ;  Baersel- 
man  v.  Bailey  ([1895]  2  Q.  B.  301  ;  64  L.  J.  Q.  B. 
707  ;  43  W.  R.  593  ;  57  L.  T.  701  ;  6  Asp.  M.  C. 
207— C.  A.)  ;  and  Hamilton  v.  Pandorf  ([18871 
12  A.  C.  503  ;  57  L.  .J.  Q.  B.  24  ;  52  J.  P.  196  ; 
72  L.  T.  677  ;  8  Asp.  M.  C.  4— H.  L.)  considered. 

Decision  of  Philliinore,  J.  ([1903]  P  35  •  72 
\u  J.  P.  14  ;  87  L.  T.  656  ;  19  T.  L.  K.  106  •  9 
Asp,  M.  C.  358)  affirmed. 

The  Toebeyan,  [1903]  P.  194  ;  72  L  J  P 
[76 ;  52  W.  R.  40  ;  89  L.  T.  265  ;  19  t!  iL  r! 
625  ;  9  Asp.  M.  C.  450  ;  9  Com.  Cas.  1— C.  A. 


56.  "  Aceidents  to  Hull " — Loss  caused  by  Negli- 
yence  of  Sferedores.] — By  a  charter-party  a  ship 
was  to  load  a  cargo  of  wood,  including  a  deck 
cargo,  at  a  port  abroad,  and  deliver  the  same  in 
England.  The  charter-party  contained  an  ex- 
ception of  "  fire,  barratry  of  the  master  and  crew, 
pirates,  collisions,  strandings,  and  accidents  of 
navigation,  or  latent  defects  in,  or  accidents  to, 
hull  [and]  [or]  machinery,  [and]  [or]  boilers, 
even  when  occasioned  by  the  negligence,  default, 
or  error  in  judgment  of  the  pilot,  master,  or 
mariners,  or  other  persons  employed  by  the  ship- 
owner, or  for  whose  acts  he  is  responsible,  not 
resulting,  however,  in  any  case,  from  want  of  due 
diligence  by  the  owner  of  the  ship,  or  by  the 
ship's  husband  or  manager."  "While  loading  the 
cargo,  by  the  negligence  of  the  stevedores,  who 
were  employed  by  the  shipowner,  the  wood  was 
so  loaded  on  the  deck  that  the  stanchions  gave 
way  and  part  of  the  cargo  was  lost. 

Held — that  this  was  an  accident  to  the  hull 
caused  by  the  negligence  of  persons  for  whose 
acts  the  owner  would  be  responsible,  and  that, 
therefore,  the  exception  applied  to  relieve  the 
shipowner. 

Decision  of  Kennedy,  J.  (21  T.  L.  R.  54  ;  10 
Com.  Cas.  47)  affirmed. 

Wade,  Sons  k  Co.,  Ld.  v.  Cockeeline  &  Co., 

[(1905)  53  W.  R.   420  ;  21  T.  L.  R.  296  ;  10 

Com.  Cas.  115 — C.  A. 

57.  Daniiiye  to  Cargo — LiahiUty  Excepted — 
Increase  of  Baniaye  caused  hy  Umeaworthiness 
— Liability  of  Shipowner  for  all  Baniage.~\ — A 
ship  during  the  currency  of  a  charter-party 
collided  with  a  pierhead  while  going  into  dock, 
and  the  closet  pipe  was  in  consequence  cracked, 
letting  water  into  the  between  decks  and 
d;imaging  the  cargo  stowed  there.  The  ship- 
owners were  exempted  by  the  charter-party  from 
liability  for  this  damage.  There  were  old  scupper 
holes  in  the  between  deck  waterways  from  which 
the  pipes  to  the  bilges  had  been  detached,  and 
which  had  not  been  properly  plugged.  Owing  to 
this  defect  the  water  got  into  the  lower  hold  and 
did  damage  to  the  cargo  there.  The  cargo  owner 
claimed  to  recover  the  whole  of  the  damage  upon 
the  ground  that,  as  the  ship  was  unsea worthy  at 
the  commencement  of  the  voyage,  the  exceptions 
in  the  charter-party  were  gone. 

Held — that  the  cargo  owner  could  only 
recover  in  respect  of  the  damage  to  the  cargo 
in  the  lower  hold,  which  was  caused  by  the 
unseaworthiness. 

Thorley  v.  Orchis  Steamship  Co.  (No.  123,  infra) 
distinguished. 

The     Eubopa,    (1907)    21    T.     L.    R.     151— 

Deane,  .T. 

58.  Exemption  from  Liability  for  Unsea- 
loorthiness  if  Itrasonablc  Means  tuhrn  to  prrrent 
it — Exemjjtion  in  respect  of  Baniiujc  •■  Capablr 
of  being  Covered  by  Insurance.,  or  irhwh  Inix  tiern 

Wholly  or  in  Part  Paid  for  by  In.tu ranee" — 
Vessel  Unseaworth y  at  Commencement  of  Voyage 
— Neglect  of  Shipowners.'] — By  a  charter-party 
for  the  carriage  of  frozen  meat  shipowners  were 
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to  be  exempted  from  liabilitj'^  for  unseawortlii- 
ness  or  unfitness  provided  reasonable  means  were 
talien  to  provide  against  unseaworthiness,  and 
the  shipowners  were  not  to  be  liable  for  any 
damage  to  goods  "  which  is  capable  of  being 
covered  by  insurance,  or  which  has  been  wholly 
or  in  part  paid  for  by  insurance "  ;  and  at  the 
end  of  a  long  clause  which  contained  numerous 
exceptions,  it  was  provided  that  the  above- 
mentioned  exceptions  should  apply,  whether  the 
same  be  directly  or  indirectly  caused  or  should 
arise  by  reason  of  the  neglect  of  certain  persons 
for  whose  defaults  the  shipowners  woulcl  other- 
wise be  liable.  In  an  action  claiming  damages 
against  the  shipowners  for  failing  to  carry  the 
cargo  safely,  the  jury  found  that  the  ship  at  the 
commencement  of  the  voyage  was,  by  reason  of 
a  defect  on  the  refrigerating  plant,  untit  to  carry 
her  cargo  safely  to  its  destination  ;  that  reason- 
able means  were  not  taken  to  prevent  such  unfit- 
ness ;  and  that  the  neglect  was  the  neglect  of 
the  shipowners,  their  officers  and  agents.  The 
charterers  were  partly  covered  by  insurance,  and 
were  paid  the  insurance  moneys. 

Held — that  the  clause  as  to  the  insurance  was 
not  sufficiently  clear  to  exempt  the  shipowners 
from  liability  for  failure  to  take  reasonable  care, 
and  that  the  exceptions  at  the  end  of  the  clause 
did  not  apply  to  liability  for  unseaworthiness. 

Prire  v.  rnion  Ligltterage  Co.  ([1904]  1  K.  B. 
412  ;  73  L.  J.  K.  B.  222  ;  .52  W.  R.  325  ;  89  L.  T. 
731  ;  20  T.  L.  R.  177;  9  Com.  Cas.  120— C.  A. 
See  Carriers,  4)  followed. 

Decisiunof  Bray,  J.  ([1906]  2  K.  B.  804;  75 
L.  J.  K.  B.  921  ;  22  T.  L.  R.  826  ;  11  Com.  Cas. 
305)  affirmed. 

Decision  of  C.  A.  ([1907]  1  K.  B.  769;  76 
L.  J.  K.  B.  411  ;  96  L.  T.  402  ;  23  T.  L.  R.  302 ; 
12  Com.  Cas.  210  ;  10  Asp.M.  C.  390)  affirmed. 

James  Nelson  &  Sons,  Ld.  r.  Nelson  Line 

[(Liverpool),  Ld.  (No.  2),  [1908]  A.  C.  16; 

77  L.  J.  K.  B.  82  :  97  L.  T.  812  :  13  Com.  Cas. 

104  ;  24  T.  L.  R.  114— H.  L.  (E.). 

59.  ''Fire  Excepted"' — Belay  Canxedhij  t'ire 
—  Claim  for  Demurrage  —  E.reeption  held  to 
Apphj  to  Charterer  a.i  ivell  us  Ou)ner.] — A 
charter-party  contained  a  clause  "  fire  .  .  . 
excepted,"  but  the  word  "  mutually  "  did  not 
appear  in  the  clause.  The  owners  made  a  claim 
for  demurrage  against  t!ie  charterers  ;  and  it 
was  found  as  a  fact  that  there  had  been  "  a 
necessary  delay"  of  ten  days  in  consequence  of 
a  fire  in  tiie  cargo,  and  a  further  delay  of  seven 
days,  not  absolutely  necessary,  but  due  to  the 
charterers  adopting  a  certain  method  of  dis- 
charging in  consequence  of  the  fiie;  such 
method  was  not  unreasonable  umk-r  the  circum- 
stances, but  entailed  extra  delay. 

Held — that  in  spite  of  the  absence  of  the 
wortl  "  mutually  "  the  exception  of  fire  extended 
to  pi'otect  the  charterers  as  well  as  the  owners, 
and  they  were  not  liable  in  respect  of  the  ten 
days  ;  but  that  they  were  not  protected  in 
respect  of  the  seven  days. 


Barrie   v.   Peruvian    Corporation.   ((1896)    2 
Com.  Cas.  50 — Mathew,  J.)  followed. 
Newman     and     Dale     Steamship     Co.    r. 
[British  and  South  American    Steam- 
ship Co.,  [1903]  1  K.  B.  262  ;  72  L.  J.  K.  B. 
110:  87  L.  T.  614;  8  Com.  Cas.  87:  1  Asp. 
M.  C.  351— Bigham,  J. 

60.  ''Lice  Stock  Charter-party''  —  Special 
Clause.] — The  plaintiff  claimed  damages  for 
breach  of  a  contract  for  the  carriage  of  a  cargo 
of  164  cattle  and  954  sheep  in  defendants' 
steamship  from  Buenos  Ayres  to  this  country. 
The  contract,  which  was  in  the  form  known  as 
a  "live-stock  charter-party,"  provided  that 
water  for  the  cattle  and  sheep  on  the  voyage 
was  to  be  provided  by  the  steamer  in  accord- 
ance with  the  Argentine  Government  regula- 
tions. The  effect  of  the  exceptions  in  the 
charter-part}^  was  that  the  shipowners  were  not 
to  be  liable  for  damage  resulting  from  the 
unseaworthiness  of  the  vessel  or  from  any 
negligence  on  the  part  of  the  captain  or  crew. 
The  water  supplied  was  insufficient  in  quantity 
and  bad  in  quality. 

Held — that  the  effect  of  the  exceptions  was 
not  to  strike  out  the  clause  that  water  was  to  be 
provided,  and  that  the  defendants  were  bound 
to  supply  an  adequate  quantity  of  drinkable 
water. 

Vallee  v.   Bucknall  Nephews,    (1900)    16 
[T.  L.  R.  362— Mathew,  J. 

61.  Xegligence  of  Master — E.cemption  from 
Liability.'] — The  charterers  of  a  ship  brought  an 
action  against  the  owners  to  recover  damages 
for  injury  caused  to  a  pier,  the  property  of  the 
plaintiffs,  owing  to  the  negligence  of  the  defen- 
dants' servants.  By  the  terms  of  the  charter- 
party  the  captain  was  appointed  by  the  owners, 
but  was  to  be  under  the  direction  of  the 
charterers.  And  it  was  expressly  provided  that 
the  owner  was  not  to  be  responsible  for  loss  or 
damage  of  any  kind  arising  from  the  neglect, 
default,  or  error  in  judgment  of  the  pilots, 
master  mariners,  &c.,  &c. ,  employed  in  or  about 
the  ship.  The  negligence  alleged  was  that  the 
ship  was  loaded  with  too  great  a  weight  of 
limestone  in  the  after  hold,  before  there  was 
any  placed  in  the  former  part,  which  enabled 
the  latter  to  break  away,  and  caused  the  after- 
part  to  shift,  and  beat  against  the  pier. 

Held — that  the  defendants  were  not  liable. 

Decision  of    C.    A.,    reversing    Kennedy.    J. 
((1897)  14  T.  L.  R.  2)  affirmed. 
Raynes  r.  Ballantyne,  (1898)  14   T.    L.    R. 
399— H.  L.  (E.). 

62.  '■  .Xegligence  oj  (Owner's  Servants'"  — 
Owner  Liable  for  Personal  A'egligence.] — Where 
the  exceptions  in  a  charter-party  merely  relieve 
an  owner  from  liability  for  the  negligence  of  his 
servants,  he  is  liable  in  respect  of  damage  due 
to  his  own  personal  negligence  in  allowing  his 
vessel  (otherwise  seaworthy)  to  sail  imi)roperly 
laden . 
The  City    oe    Lincoln    v.    Smith,     [1904] 

[A.  C.  250  ;  73  L.  J.  V.  V.  45  ;  91    L.  T.  206  ; 
9  Asp.  M.  C.  586— P.  C. 
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63.  ^' Stoppage  from  Strihes" — Charter  to 
hecoiue  Kull  and  Void — Const ruct ion. ~\ — By  a 
charter-party  the  cargo  was  to  be  loaded  in 
140  runuing  hours  commenciug  when  written 
notice  was  given  of  the  steamer  being  ready  to 
load,  provided  that  any  time  lost  through  strikes 
was  not  to  be  computed  as  part  of  the  loading 
time,  and,  in  the  event  of  any  stoppage  from 
Qi)iter  alia')  strikes  continuing  for  the  period  of 
six  running  days  from  the  time  of  the  vessel 
being  ready  to  load,  the  charter  should  become 
null  and  void,  provided  that  no  cargo  should 
have  been  shipped  on  board  previous  to  such 
stoppage. 

Held — that  to  avoid  the  charter  the  stoppage 
from  strikes  must  have  been  in  existence  at  the 
commencement  of  the  loading  time. 

Decision  of  C.  A.  (18  T.  L.  R.  719  ;  7 
Com.  Cas.  213)  reversed. 

Steel,    Young   &.    Co,   v.   Grand    Canary 

[Coaling    Co.,    (1904)  90    L.  T.    729;    20 

T.  L.  R.  542  ;  9  Com.  Cas.  275  ;  9  Asp.  M.  C. 

584— H.  L.  (E.). 

(c)  Loading  and  Discharge  of  Cargo. 

64.  ^'Alongside" — Cargo  to  be  talien  from 
alongside  at  Merchants'  risk  and  exjjense,  accord- 
ing to  the  Custom  of  the  Port — Custom  of  the  Port 
of  Grimshg.] — A  charter-party  provided  that  the 
cargo,  which  consisted  of  timber,  should  "be 
taken  from  alongside  at  merchants'  risk  and 
expense,  according  to  the  custom  of  the  port." 
The  vessel  discharged  at  the  port  of  Grimsby. 
By  the  custom  of  that  port  timber  cargoes  are 
taken  from  the  ship's  holds  by  means  of  the 
ship's  winches  and  slings  by  stevedores  employed 
and  paid  by  the  shipowner,  and  by  them  carried 
to  the  far  side  of  the  quay,  about  sixty  feet  from 
the  side  of  the  vessel,  and  there  "  lumped,"  or 
roughly  piled,  it  was  practically  impossible  to 
deposit  the  cargo  on  any  other  part  of  the 
quay. 

Held — that  the  shipowner  was  bound  to  carry 
the  cargo  across  the  quay  and  "  lump  "  it  at  his 
own  expense,  and  that  such  delivery  constituted 
delivery  "  alongside  "  within  the  meaning  of  the 
chaiter-party. 

Stephens  c.  Wintringham,  (1898)  3  Com.  Cas. 
[169— Bigham,  J. 

65.  Bunker  Coal — Rigid  of  Shipoivner  to  put 
Bunker  Coal  on  Board — Coal  for  Subsequent 
Voyage — Expense  of  lightening  Ship  to  enter 
Port.  ] — By  a  charter-party  a  ship  was  to  load  in 
Australia  a  full  and  complete  cargo,  which  the 
charterers  bound  themselves  to  provide,  not 
exceeding  what  she  could  reasonably  stow  an<l 
carry  over  her  tackle,  apparel,  provisions  and 
furniture,  and  to  proceed  to  certain  ports  in 
South  Africa,  "and  there  lighten  at  receivers' 
expense  as  much  of  the  cargo  as  may  be  found 
necessary  to  allow  steamer  to  enter  at  all  times 
of  high  water  such  port  according  to  its  custom." 
The  ship  arrived  at  Durban  in  South  Africa,  and 
the  charterers  lightened  her  there  so  as  to  enable 
her  to  cross  the  bar  at  East  London,  her  nes.t 
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port.  The  shipowner,  however,  put  800  tons  of 
bunker  coal  on  board,  and  in  consequence  the 
ship  on  arrival  at  East  Londcm  had  to  be  further 
lightened  to  enable  her  to  enter  the  port.  Her 
last  port  in  South  Africa  was  Algoa  Bay,  and 
120  tons  of  coal  would  have  carried  her  from 
Durban  to  that  port  and  back  to>  Durban  or 
Cape  Town,  where  a  new  voyage  to  Australia 
was  to  begin.  The  800  tons  of  coal  put  on  board 
at  Durban  were  mainly  for  the  purpose  of  the 
new  voyage. 

Held— that  the  shipowner  was  only  entitled 
to  put  sufficient  coal  on  board  at  Durban  to 
enable  the  chartered  voyage  to  be  completed, 
the  rest  of  the  ship  being  at  the  charterer's 
disposal,  and  not  to  put  coal  on  board  for  a 
future  voyage,  and  that  therefore  he  was  liable 
to  pay  the  expense  of  lightening  the  ship  at  East 
London. 

Decision  of  Kennedy,  J.  ([1906]  1  K.  B.  572  : 
75  L.  J.  K.  B.  415 ;  95  L.  T.  108  ;  22  T.  L.  R. 
465;  10  Asp.  M.  C.  268;  11  Com.  Cas.  147) 
affirmed. 

Darling  &  Sons  v.  Raeburn,  [19071  1  K.  B. 

[846  ;  76  L.  J.  K.  B.   570  ;  96  L.  T.  437 :  23 

T.  L.  R.  354  ;  12  Com,  Cas.  262— C.  A. 

66.  "  Cargo  to  be  brought  to  and  taken  from, 
alongside  the  Steamer  at  Charterer.^''  Risk  and 
Expense,  any  Custom  of  the  Port  to  the  contrary 
notwithstanding  " — Exclusion  of  Custom.']  — By  a 
charter-party  a  ship  was  to  proceed  to  the  Surrey 
Commercial  Docks  and  there  deliver  a  cargo  of 
timber,  "  the  cargo  to  be  brought  to  and  taken 
from  alongside  the  steamer  at  charterers'  risk  and 
expense,  any  custom  of  the  port  to  the  contrary 
notwithstanding." 

A  custom  of  the  port  of  London  with  regard 
to  timber  ships  required  the  shipowner  to  place 
the  timber  either  into  barges  or  on  to  the  quay. 

Held — that  the  custom  of  the  port  was 
excluded  by  the  charter-party,  and  that  the 
charterers  were  bound  to  pay  the  expense  of 
taking  the  cargo  from  the  ship's  rail  to  the 
barges  or  on  to  the  quay. 

Decision  of  Mathew,  J.  ((1899)  15  T.  L.  R. 
330 ;  4  Com.  Cas.  209 ;  9  Asp.  M.  C.  55) 
affirmed. 

Brenda  Steamship  Co.  n  Green,  [19001  1 

[Q.  B.  518  ;  69  L.  J.  Q.  B.  445  ;  48  W.  R.  321  ; 

82  T.  R.  66;  16  T.  L.  R.  226  ;  5   Com.  Cas. 

195  ;  9  Asp.  M.  C.  55— C.  A. 

67.  "  Cargo  to  be  taken  from  alongside  at  Con- 
s'lgnee's  E-xpense "  — "  Custom  of  Port  to  be 
Obseri-ed^—Cmtom  to  Raft  Timber— Liability 
fir  Cost  of  Rafting.']— The  custom  of  the  port  of 
B.  is  to  deliver  timber  to  the  consignee  after  it 
has  been  rafted  and  chained  and  officially 
measured.  A  charter-party  provided  that  a  cargo 
of  timber  should  be  "taken  from  alongside, 
always  within  reach  of  the  ship's  tackles  at  mer- 
chant's risk  and  expense  ;  the  custom  of  each 
port  to  be  observed  in  all  cases  where  not  specially 
expressed." 

Held— that  the  consignee  at   B.   could  not 
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insist  on  delivery  log  by  log  over  the  ship's  side, 
and  must  pay  for  the  expenses  of  rafting. 
North  MOOR  Steamship  Co.  i\  Harland  and 
[Wolff,  Ld.,  [1903]  2  Ir.  657— K.  B.  D. 

68.  Colliery  Guarantee — Arbitration  Clause — 
Incorporation  i nto  Ch a rter-pa rty — Rejmd iat ion 
of  Charter-party  hy  Charterer — Action  by  Ship- 
owner.']— A  charter-party  provided  that  a  ship 
should  proceed  to  a  named  port  and  "  there  load 
in  the  usual  and  customary  manner  a  full  and 
complete  cargo  of  Ferndale  coal,  as  ordered  by 
the  charterers,  which  they  bind  themselves  to 
ship  subject  to  colliery  guarantee.  .  .  ,  The 
vessel  to  be  loaded  as  customary,  but  subject 
in  all  respects  to  the  colliery  guarantee."  The 
colliery  guarantee  provided  that  any  question 
arising  under  the  guarantee  should  be  referred  to 
arbitration.  After  the  ship  had  arrived  at  the 
port  of  loading,  the  charterers  gave  notice  to  the 
shipowners  that  tbey  were  unable  to  load.  The 
shipowners  brought  an  action  claiming  damages 
for  the  charterers'  breach  of  the  charter-party. 

Held,  by  A.  L.  Smith  and  Rigby,  L.JJ. 
(Vaughan  Williams,  L.J.  dissenting) — that  the 
charterers  had  repudiated  the  charter-party,  and 
that  the  shipowners'  claim  for  damages  was  not 
a  question  arising  under  the  colliery  guarantee, 
and  that  the  arbitration  clause  therefore  did  not 
apply. 

Weir  &  Co.  r.  Pirie  &  Co.  (No.  2),  (1898)  3 
[Com.  Cas.  271— C.  A. 

69.  Cost  of  Di.vharginff — Upon  what  Quantity 
to  be  Paid — Chamber  of  Shipping,  Kortli-east 
Coast  (^Tees  to  Bericick)  Coal  Charter,  CI.  1 
and  8.] — A  charter-party  provided  that  freight 
should  be  paid  at  a  certain  rate  "  per  ton  de- 
livered, or  on  bill  of  lading  quantity  less  2  per 
cent.,  at  receiver's  option."  It  also  provided  that 
the  consignee  was  "  to  effect  the  discharge  of 
the  cargo,  steamer  paying  1  fi'.  per  ton."  The 
receivers  elected  to  pay  freight  upon  the  bill  of 
lading  quantity  less  2  per  cent. 

Held— that  the  charge  of  1   fr.  per  ton  was 
payable  upon  the  bill  of  lading  quantity  less  2 
per  cent. 
The   Hollinside.    [1898]    P.    131  ;     3    Com. 

[Cas.  100  :  67  L.  J.  P.  4.i  ;  U  T.  L.  R.  258  ; 
46  W.  R.  639— Div.  Ct. 

70.  Damage  in  Loading — Stevedore  appointed 
and  paid  bg  Shipper — Provisions  in  Charter- 
party — Liability  of  Owner.] — Where  a  charter- 
party  provides  that  the  "  cargo  on  delivery  along- 
side should  be  received  by  the  master  and  be 
secured  by  ship's  tackle  and  should  be  at  vessel's 
risk,  the  dogs  and  chains  on  said  cargo  being  also 
at  vessel's  risk,  the  shij)  to  be  responsible  for  any 
cargo  lost  from  alongside,  through  negligence, 
and  for  salvage  expenses  on  same,"  the  owner  is 
not  relieved  from  liability  for  damage  to  cargo 
because  the  charter-party  also  i)rovides  that  the 
shipjjcr  shall  appoint  and  |)ay  the  stevedore  to 
load  the  cargo. 

Anderson    r.    Crundall    &    Co.,    (1898)    14 
[T.  L.  R.  256— Bigham,  J. 
B.D.— VOL.   III. 


71.  TJisrharge  at  Custoinary  Place  in  Port — 
Ship  Carrying  Explosives — Place  appointed  by 
Port  for  Discharge  of  Ship  Carrying  Explosives — 
Expcme  of  Lighterage.] — By  a  charter-party  a 
ship  was  to  load  a  cargo,  including  explosives 
and  machinery,  and  proceed  to  certain  ports, 
among  others  Buenos  Ayres  (including  Boca), 
and  there  deliver  the  cargo  in  regular  turn  at 
the  customary  discharging  places  named  by  the 
charterers'  agents  into  lighters  or  alongside  the 
wharf  according  to  the  custom  of  the  port ;  the 
owners  authorised  the  charterers  to  sign  bills  of 
lading  for  the  cargo  as  usual,  and  agreed  to  abide 
by  all  the  conditions  thereof,  and  the  cargo  was 
to  be  brought  to  and  taken  from  alongside  at  the 
charterers'  risk  and  ex[)eiise.  By  the  bill  of 
lading  the  cargo  was  to  be  discharged  at  the 
consignee's  wharf  at  Boca,  provided  the  same 
was  available,  otherwise  lighters  were  to  be  pro- 
vided by  the  consignees.  At  Boca  a  ship  carry- 
ing explosives  was  only  allowed  to  discharge  at 
a  certain  wharf,  and  the  ship  therefore  could 
not  go  to  the  consignees'  wharf  (which  was 
available),  and  the  consignees'  goods  had  to  be 
lightered  there.  In  an  action  by  the  shipowner 
against  the  charterers  to  recover  the  expense  of 
lightering  : — 

Held — that  the  shipowner  was  entitled  to 
recover,  either  upon  the  ground  that  the  char- 
terers, when  they  signed  the  bill  of  lading,  knew 
that  the  explosives  were  on  board  and  that  they 
could  not  perform  the  contract  without  breaking 
the  port  regulations,  and  were  therefore  imposing 
a  liability  on  the  shipowner  which  did  not  come 
within  the  above  clause  in  the  charter-party 
authorising  the  charterers  to  sign  bills  of  lading  ; 
or  upon  the  ground  that  the  charterers  had  only 
the  right  to  direct  the  ship  to  go  to  such  dis- 
charging places  as  were  customary,  and  that  the 
customary  place  at  Boca  for  discharging  a  ship 
with  explosives  was  the  wharf  ajipointed  by  the 
port  regulations. 

Hull  Steam  Shipping  Co.  v.  Lamport  and 
[Holt,  (1907)  23  T.  L.  R.  445— Channell,  J. 

72.  "Full  and  Complete  Cargo"' — Cargo  in 
Frozen  Condition  —  Brohen  Stowage  —  Xormal 
Winter  Cargo.]  —'Qy  a  charter- part3%  dated 
December  22nd,  1897,  the  owners  of  a  steamer 
chartered  her  to  W.  &  Co..  whose  liability  was 
assumed  by  the  defefSdants,  to  load  at  Bangor, 
Maine,  U.S.,  "a  full  and  complete  cargo  of  wet 
wood  pull)  which  contains  about  50  per  cent,  of 
water."  The  charter-party  provided  that  should 
ice  prevent  the  steamer  from  reaching  Bangor 
the  charterers  were  to  load  at  Bucksport  on  the 
same  terms.  The  cancelling  date  was  January 
10th,  1898.  The  charterers  tendered  for  ship- 
ment a  full  cargo  of  wet  wood  pulp  containing 
.50  per  cent,  of  water,  in  a  frozen  condition,  by 
reason  whereof  there  was  broken  stowage  and  a 
shortage  of  440  tons  less  than  the  steamer  could 
liave  stowed  if  tiie  pulp  had  not  been  frozen. 
Cargoes  of  wet  wood  pulp  are  always  shipped 
at  Maine  in  the  winter  in  a  frozen  condition. 

Held— that  the  charterers  having  tendered  a 
full  and  complete  cargo  of  wet  wood  pulp  in  its 
normal  winter  condition,  the  shipowners  were 

19 
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not  entitled  to  dead  freight  or  damages  in  respect 

of  440  tons. 

Decision  of  C.  A.  ([1899]  2  Q.  B.  364  ;  68 
L.  J.  Q.  B.  930  ;  81  L.  T.  241  ;  15  T.  L.  K.  465 ; 
4  Com.  Cas.  307)  affirmed. 

Steamship     Isis     Co.     v.     Bahr,      [1900] 

[A.  C.  340  ;  G9  L.  J.  Q.  B.  660  ;  82  L.  T.  571  ; 

16  T.  L.  K.   381  ;    5  Com.  Cas.  277  ;    9  Asp. 

M.C.  109— H.  L.  (E.) 

73.  "  Load  a  Cargo  of  Ore,  say  about  2,800 
Tons^' — Lrmits  Imposed.'] — A  charter-party  pro- 
vided that  the  ship  should  proceed  to  the  port 
of  loaciing,  and  there  load  "a  cargo  of  ore,  saj^ 
about  2,800  tons,  not  exceeding  what  she  can 
reasonably  stow  and  carry,  &c."  The  charterer 
provided  a  cargo  of  2,840  tons,  the  actual 
capacity  of  the  ship  being  2,880  tons.  The  ship- 
owm^rs   claimed  to  recover  dead  freight  on  40 


Held — that  the  question  of  what  was  a 
"cargo"  for  the  ship  was  in  general  a  question 
of  fact  for  the  jury,  but  that  there  being  no 
doubt  that  2,840  was  a  "cargo"  for  the  ship, 
and  was  within  the  limits  imposed  by  the  words 
"  say  about  2,800  tons,"  there  was  no  question 
for  the  jurj',  and  no  evidence  of  any  breach  of 
the  charter-party. 

3Iorris  v.  Ledson  ((1876)  1  C.  P.  D.  155  ;  45 
L.  J.  C.  P.  409  ;  24  W.  E.  517 ;  34  L.  T.  576) 
distinguished. 

Miller  v.  Boener  &  Co.,  [1900]  1  Q.  B.  691 ; 

[69  L.  J.  Q.  B.  429  ;    48  W.  K.  588  ;    82  L.  T. 

258  ;    5  Com.  Cas.   107  ;    9  Asp.   M.  C.  31— 

Div.  Ct. 

74.  "  Load  a  Cargo  of  Steam  Coal  as  Ordered 
by  Charterers'' — "  Subject  in  all  Respects  to  the 
Colliery  Guarantee  "—  Strike  Clause  —  Colliery 
on  Strike.] — A  charter-party  provided  that  a  ship 
should  "proceed  to  such  loading  berth  as  the 
freighters  may  name,  and  there  load  a  cargo  of 
steam  coal  as  ordered  by  charterers,  which  they 
bind  themselves  to  ship  (except  in  the  event  of 
strike  of  shippers'  pitmen)."  The  ship  was  "  to  be 
loaded  as  customary,  but  subject,  in  all  respects, 
to  the  colliery  guarantee  in  [  ]  colliery  work- 
ing days,  as  may  be  arranged."  The  charterers 
subsequently  purchased  a  cargo  for  the  ship  from 
the  H.  colliery.  At  a  later  date  this  colliery 
went  on  strike,  after  which  the  charterers 
tendered  to  the  shipowners  the  guarantee  given 
by  the  H.  colliery,  which  was  still  on  strike.  By 
this  guarantee  the  colliery  owners  undertook  to 
load  the  ship  in  20  days,  provided  that  time  lost 
through  strikes  should  not  be  computed  as  part 
of  the  loading  time.  The  shipowners  refused  to 
accept  this  guarantee.  Steam  coal  could  have 
been  obtained  from  other  collieries. 

Held — that  under  the  circumstances  the 
charterers,  in  tendering  the  guarantee  of  a  colliery 
on  strike',  had  not  committed  a  breach  of  the 
charter-parly,  and  that  the  shipowners  were 
bound  to  accept  the  guarantee. 

Judgment  of  Bigham,  J.  ((1899)  80  L.  T.  19  ; 


15  T.  L.  R.  158  ;  4  Com.  Cas.  85  ;  9  Asp.  M.  C. 
53)  affirmed. 

DoBELL    &   Co.    V.   Green    &    Co.,   [1900]  1 

[Q.  B.  526  ;  69  L.  J.  Q.  B.  454  ;  82  L.  T.  314  ; 

16  T.  L.  R.  204  ;    5   Com.  Cas.  161  ;    9  Asp. 

M.  C.  52— C.  A. 

75.  ^^  Tahcn  from  Alongside"— -Timber   Cargo 

—  Custom  of  Port  of  London — Discharge  into 
Barges — Duties  of  Shipowners.] — A  custom  of  a 
port  that,  in  the  case  of  a  cargo  of  long  lengths 
of  timber,  it  is  the  duty  of  the  shipowners  to 
place  the  timber  in  barges  brought  alongside  by  ■ 
the  receivers  of  the  cargo,  is  not  inconsistent  with 
a  clause  in  a  charter-party  that  the  cargo  of 
timber  should  be  "  taken  from  alongside  the 
ship  at  merchants'  risk  and  expense." 

Decision  of  Collins,  J.  (1897)  2  Com.  Cas.  70, 
affirmed. 

Aktieselkab  Helios  r.  Ekman  &  Co.  [1897] 
[2  Q.  B.  83;  8  Asp.  M.  C.  244;  2  Com. 
Cas.  163;    66  L.  J.  (Q.  B.)  538  ;  76  L.  T.  537 

C.  A. 

76.  Trimming  Ship  —  Loading  Coal — "Self- 
trimmcr" — Tariff  Rate  —  Jurisdiction  —  'Trim- 
ming Committee —  County  CouH  Judge,] — A 
cargo  was  to  be  trimmed  according  to  the  tarilf 
rate  of  the  port.  Tlie  Swindon  was  a  new 
vessel  not  included  in  the  list  of  steamers  in  the 
list.  By  the  rules,  "  any  new  steamers  or  boats 
not  included  in  this  list,  but  which  may  be  of 
the  same  type  as  regards  the  work  involved  in 
trimming,  shall  be  included  in  the  corresponding 
group,"  and  the  rules  went  on  to  provide  that 
"  in  the  event  of  any  question  arising  as  to  the 
proper  classification  of  such  steamer,  or  any 
other  question  as  respects  the  application  of  the 
tariff  generally,"  the  same  was  to  be  settled  by 
the  Trimming  Committee,  whose  decision  was  to 
be  final.  The  question  of  the  application  of  the 
tariff  to  Tlie  Swindon  arose,  and  was  referred 
for  settlement  to  the  Trimming  Committee,  and 
they  had  decided  it. 

Held — that  the  county  court  judge  had  no 
jurisdiction  to  decide  whether  the  vessel  was  a 
"self -trimmer." 

Decision  of  Div.  Ct.  ((1901)  49  W.  R.  634; 
17  T.  L.  R.  59.5)  reversed. 

The    Swindon,    (1902)    51    W.    R.    119;    18 
[T.L.R.  681— C.  A. 

(d)  Miscellaneous. 
A7id  see  Bankruptcy,  181. 

76a.  CJtitrter-parties  and  Bills  of  Lading — 
Action  agii'iKst  Foreign  Vessel — Claim  for  Damages 

—  Claim.  '■  (IS  Charterers''' — Admiralty  Court  Act, 
1861  (24  Vict.  c.  10),  s.  6.]— An  action  was  com- 
menced in  rem  against  the  owners  of  the  Spanish 
steamship  Ereza  for  compensation  for  damage 
to  cargo.  The  plaintiffs  claimed  in  the  writ  "  as 
charterers"  of  the  ship  and  owners  of  the  goods 
on  board  her.  The  owners  of  The  l,Vr-«  appeared 
to  the  writ  under  protest,  and  on  motion  ob- 
jected that,  under  sect.  6  of  the  Admiralty  Court 
Act,  1861,  as   the   owner  of  the   ship  was  not 
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domiciled  in  England  or  Wales,  a  proceeding  in 
the  Admiralty  Court  must  be  limited  to  a  claim 
by  the  "  owner  or  consignee  or  asssignee  of  any 
bill  of  lading  of  any  goods  carrieil  into  any  port 
in  England  or  Wales."  On  this  ground  they 
contended  that  the  introduction  of  the  word 
"  charterers"  rendered  the  writ  bad,  as  the  Act 
did  not  give  the  Court  jurisdiction  in  respect  of 
a  claim  for  breach  of  charter-party.  The  plain- 
tifEs  urged  that  if  they  could  not  rely  upon  their 
position  as  charterers,  they  might  lo.se  the  benefit 
of  the  clauses  in  the  charter-party  protecting 
them  against  the  negligence  ot  the  servants  of 
the  shipowner-. 

Held — that  while,  in  the  opinion  of  the  Court, 
the  plaintiffs  could  not  sue  as  charterers,  they 
would  not  be  at  the  trial  precluded  from  referring 
to  the  contract  contained  in  the  charter-party. 
Upon  this  the  plaintiffs  consented  to  strike  out 
the  words  "as  charterers." 

The  EREZ4,  [1902]  W.  N.  234— Phillimore,  J. 

77.  Com minKum— Payment  "  on  the.  Completion 
of  Loading  or  should  the  Venxel  he  Losf" — ShijJ 
Lost  on  Lnter mediate  Voyage.  ~\ — A  charter-party 
provided  that  a  ship  "  now  at  Philadelphia  and 
chartered  for  Japan"  should,  after  discharging 
at  Japan,  proceed  to  British  Columbia,  and  there 
load  a  cargo  for  London.  The  charter-party 
contained  the  following  clause  : — "  A  commission 
of  3f  per  cent,  shall  be  paid  to  charterers  .  .  . 
on  amount  of  this  charter-party  on  the  comple- 
tion of  the  loading,  or  should  the  vessel  be  lost." 
The  ship  was  lost  on  the  voyage  from  Philadelphia 
to  Japan. 

Held — that  the  charterers  were  entitled  to 
the  commission  payable  to  them  under  the 
charter-party. 

Sitsony.Ship  Barcraig  Co.  (  [1896]  24  Ct.  of 
Sess.  Cas.  4th  Series,  91)  distinguished. 
Ward  &  Co.,  T,d.  v.  Weir  &  Co.,  (1899)  15 
[T.  L.  R.  383  ;  4  Com.  Cas.  416— Mathew,  J. 

78.  Contract  of  Affreightment — No  Necessity 
for  Formal  Charter-party.'] — The  execution  of 
a  formal  charter-party  is  not  essential  to  the 
formation  of  a  binding  and  enforceable  contract 
of  affreightment. 

RiDERi     Aktiebolaget     Nokdstjerman    r. 
[Salvesin,  [1904]  6  F.  64— Ct.  of  Sess. 

79.  Shiph roller — Engagement  of  Ship  to  load 
Cargo  on  Particular  Date — Interposing  other  Ship 
— Delay — Duty  of  B roller  to  Owners.] — The  de- 
fendants, a  firm  of  shipbrokers,  arranged  a  pro- 
gramme of  vessels  to  load  wool  at  Sydney  during 
the  Australian  wool  season,  and  they  booked  the 
plaintiff's  vessel  A.  to  load  on  December  17th  ; 
they  were  to  receive  a  commissi(ni  of  6  per  cent, 
on  the  freight  earned  by  her. 

On  November  12th,  hearing  that  the  A.  was 
late,  the  defendants,  without  consulting  the 
plaintiffs,  arranged  fc^r  the  If.  (due  at  Sydney 
on  December  1st)  to  take  the  wool  berth.  Sub- 
sequently, the  ir.  being  late,  they  put  the  L.  in 
before  her,  and  then  occuiiied  the  week  December 


17th  to  24th  in  loading  the  W.  The  A.  arrived 
on  the  20th,  and  lost  the  greater  part  of  her  cargo 
in  consequence. 

Held — that  the  question  was  whether  the 
defendants  had  or  had  not  used  reasonable  care 
in  accepting  the  IT.  without  reserving  the  right 
to  postpone  her,  if  she  was  late,  to  the  A. ;  and 
that,  as  in  the  opinion  of  the  Court  they  had 
only  committed  an  error  of  judgment,  they  were 
not  liable. 

Decision  of  C.  A.  (20  T.  L.  R.  486)  affirmed. 
Nitrate    Producers'     Steamship     Co.    r. 

[George  Wills  &  Co..  (1905)  21  T.  L.  R. 
— 699— H.  L.  (E.). 

80.  Spanish  Export  Tax — Liahility  to  Pay.] 
— By  a  charter-party  a  ship  was  chartered  to 
proceed  to  a  Spanish  port  and  load  a  cargo  of 
iron  rails,  "  Spanish  customs  dues  on  cargo  to 
be  paid  by  steamer  not  exceeding  l.v.  perton." 
There  was  a  Spainsh  tax  called  a  transport  tax 
levied  on  goods  carried  oversea  or  imported  or 
exported  through  the  land  customs  houses. 
There  was  no  other  tax  on  iron  rails. 

Held — that  such  tax  was  not  a  "  customs  due 
on  cargo,"  and  must  be  paid  by  the  shipowner, 
although  iti. exceeded  1.*.  per  ton. 

Decision^  of  Channell,  J.  (23  T.  L.  R.  271) 
reversed. 

Rea  r.  The  London  Transport  Co.,  Ld.— 
[London  Transport  Co.,  Ld.  v.  Bessler, 
Waechter  &  Co..  (1907)  24  T.  L.  R.  133- 

C.  A. 

81.  "  Two  Voyages  per  Month,  Fortnightly:'] 
— The  meaning  of  the  words  "  two  voyages  per 
month,  fortnightly,"  when  used  in  a  charter- 
party,  is  that  a  steamer  or  vessel  must  be  supplied 
at  intervals  of  about  a  fortnight,  and  not  more 
than  two  a  month. 

The  Melrose  Abbey,  (1898)  14  T.  L.  R.  202 

[Div.  Ct. 

(e)  Payment   of  Freight. 
See  also  VII.  Maritime  Liens. 

82.  Advance  Freight— Two-Thirds— Freight 
Paid  Three  Days  after  Sailing — Pait  of  Cargo 
Destroyed  hy  Fire  before  Sailing — Calculation  of 
Advance  Freight.] — A  charter-party  provided 
that  freight  should  be  paid  "on  final  discharge  " 
of  cargo  at  certain  rates  per  ton,  the  freight  to 
be  due  and  paid  as  follows  :— Two-thirds  in  cash, 
less  6  per  cent,  for  all  charges,  three  days  after 
sailing  from  Tyne,  ship  lost  or  not  lost,  and  the 
balance  on  unloading  and  right  delivery  of  the 
cargo.  The  charter-party  contained  a  marginal 
clause  in  these  terms  : — "  In  the  event  of  the 
charterers  not  loatling  the  vessel  to  iier  marks  it 
is  agreed  that  frciglit  shall  be  paid  on  the  basis 
of  4,3r)0  tons,  less  (^pro  rata)  freight  on  any 
quantity  of  cargo  short  delivered  in  San  Fran- 
cisco." Fire  was,  by  the  charter-party,  mutually 
excepted.  While  the  vessel  was  in  course  of 
loading  on  the  Tyne  a  lire  broke  out  on  board 
and  destroyed  that  part  of  the  cargti  wiiich  had 
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been  put  on  board.  The  vessel  loaded  the 
balance  of  hei-  cargo  and  sailed  on  her  voyage. 
The  cargo  provided  by  the  charterers,  including 
the  poition  destroyed  by  the  fire,  was  not 
sufficient  to  load  the  vessel  to  her  marks. 

Held— that  advance  freight  was  payable  on 
4,350  tons  less  the  cargo  destroyed  by  fire. 

Decision   of    Ld.  Russell   of    Killowen,   C.J. 
([18991   1   Q.  B.   193;    68  L.  J.  Q.  B.  170  ;  47 
W.  E.  365  ;    79    L.  T.  596  ;  15  T.  L.  R.  69  ;  8 
Asp.  M.  C.  470  ;  4  Com.  Cas.  56);affirmed. 
Weir  &  Co.,  r.  Girvin  &  Co.,  [1900]    1  Q.  B. 

[45;    69  L.  J.  Q.   B.  168  :  48  W.  R.  179  ;  81 

L  T   687  ;    16  T.  L.  R.  31  ;    5  Com.  Cas.  40  ; 
9  Asp.  M.C.  7— C.  A. 

83.  Dech  Cavfin— Charterer  hadng  Option  to 
Load.  Damaged  Cotton  on  BecJi— Liability  for 
BeasonahJe  Freight  thereon.]— A  charter-party, 
known  as  the  "  Anglo-American  Cotton  Charter- 
Party,"  included  the  following  provision  :  "  The 
charterer  to  have  the  option  ol  shipping  damaged 
cotton  on  deck,  consistent  with  the  seaworthiness 
of  the  steamer,  such  to  be  at  the  shipper's  risk 
and  expense  .  .  .  and  the  charterer  to  fully 
insure  the  fieight  thereon." 

Held— that  the  further  provisions  of  the 
charter-party  as  to  setting  aside  the  various  bills 
of  lading  freight  as  against  the  charter-party 
freight,  and  settling  the  balance  by  bills,  or 
cash,  did  not  exclude  the  charterer's  liability  to 
pay  a  reasonable  freight  on  cotton  so  shipped. 

Decision  of  Ridley,  J.  reversed. 
Ursula  Bright  Steamship  Co.  r.  Ripley, 
(1903)  8  Com.  Cas.  171— C.  A. 
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whole  cargo  shipped  was  collected  by  the  ship- 
owners. In  an  action  by  the  charterers  to 
recover,  as  money  received  to  their  use,  the 
difference  between  the  freight  so  collected  by  the 
shipowners  and  the  amount  due  to  them  under 
the  charter-party  in  respect  of  the  cargo 
delivered  : — 

Held,  by  Ld.  Alverstone,  C.J.,  and  Collins, 
M.R.  (Romer,  L.J.,  dissenting),  that  under  the 
charter-party  the  shipowners  were  not  entitled 
to  a  lump  sum  freight,  and  that  the  balance  of 
freight  in  their  hands  could  be  recovered  from 
them  by  the  charterers. 

London  Transport   Co.,  Ld.  r.  Trechmann 

[Bros.,   [1904]  1  K.  B.  635  ;  73  L.  J.  K.  B. 

253  ;  90  L.  T.  132  ;  9  Com.  Cas.  133  ;  9  Asp. 

M.  C.  518— C.  A. 

85.  Freight  payahlc  in  advance.']  —  By  a 
charter-party  it  was  provided  that  the  charterer 
should  pay  freight  "at  the  rate  of  £703  per 
calendar  month  .  .  .  and  at  and  after  the  same 
rate  for  any  part  of  a  month,  hire  to  continue 
until  her  re-delivery  to  the  owner,  payment  for  the 
said  hire  to  be  made  in  cash  monthly  in  advance." 
It  was  also  provided  that  the  owner  should  have 
a  lien  upon  cargoes  and  sub-freight  for  any 
amount  due  to  him  under  the  charter,  and  that 
the  charterer  should  have  a  lien  on  the  ship  for 
all  moneys  paid  in  advance  and  not  earned. 

Held,  reversing  the  judgment  of  Mathevv,  J. 
(disneiitiente  Smith,  L.J.)— that  the  charterer  was 
bound  to  pay  the  full  freight  in  advance  at  the 
beginning  of  each  month,  although  it  might  be 
probable  that  the  hire  would  not  continue  for 
the  whole  month. 


84.  Freight  at  Bate  per  Ton  of  Gross  Weight 
.shipped— ''  Payable  on  right  and  true  delivery 
of  Cargo" — Loss  of  part  of  Cargo — Lump  Sum^ 
Freight— Freight   on     Cargo    delivered — Bill   of 
Lading— Freight  eollerted  hg  S/iij)oa:ner — Differ- 
ence between  Freight  collected  and  Freight  due 
for    Cargo   delivered — Becocerg   of  Balance   by 
Charterer.]— By  Si  chatter-party  a  cargo  of  sugar 
in  bags  was  to  be  loaded  at  a  named  port,  and  the 
ship  so  loaded  was  to  proceed  to  another  named 
port  and  there  deliver  the  cargo  "agreeably  to 
bills  of  lading  on  being  paid  freight  in  full  of  all 
port  charges  ...  at  the  rate  of  10*'.  &d.  per  ton 
of  20  cwt.  gross  weight  shipped  payable  on  right 
and   true  delivery   of   the   cargo."     Charterers' 
liability  was  to  cease  "  when  cargo  is  shipped 
and  bills  of  lading  signed,  provided  all  the  con- 
ditions called  for  in  this  charter  have  been  ful- 
filled, but  vessel  to  have  a  lien  on  the  cargo  for 
freight,   dead   freight,   and  demurrage."      Any 
difference  between  the  charter-party  and  bills  of 
lading  freight  was  to  be  settled  at  the  port  of 
loading  on  clearance  of  the  vessel  if  required  by 
the  master.     The  amount  due  under  this  clause 
was  ascertained  at  the  port  of  loading,  and  paid 
by  the  charterers  to  the  shipowners.     The  vessel 
loaded   a   full   cargo,   but  on    the   voyage    she 
grounded,  and  a  portion  of  the  cargo  was  lost. 
The  remainder  was  delivered  at  the  port  of  dis- 
charge, and  the  bills  of  lading  freight  on  the 


ToNNELiER  r.  Smith 
[8  Asp.  M.  C.  327  ; 


(1898)  2  Com.  Cas.  258  ; 

77L.  T.  277;  13  T.  L.  R. 

560— C.  A. 


86.  Measurement  of  Hardwood  Timber 
Custom.] — A  charter-party  provided  that  a 
should  load  a  full  cargo  of  Jarrah  wood  for  the 
United  Kingdom,  freight  being  payable  at  the 
rate  of  35.?.  per  load  of  50  cubic  feet  delivered. 
"  Cargo  to  consist  of  9  in.  by  3  in.  planks,  of 
reasonable  lengths,  such  as  could  go  down  ship's 
present  hatchways."  The  cargo  consisted  of 
planks  exceeding'9  in.  by  3  in.  by  an  average  of 
about  i  in.  By  a  custom  of  the  hardwood  timber 
trade,  in  measuring  cross  dimensions,  fractions  of 
quarter  of  an  inch  are  disregarded. 

Held— that  freight  was  payable  upon  the 
number  of  loads  ascertained  by  measuring  the 
cargo  in  the  customary  manner,  and,  assuming 
that  there  had  been  a  breach  of  the  obligation  to 
load  planks  9  in.  by  3  in.,  the  damages  were 
measured  by  the  difference,  if  any,  in  freight, 
which  must  be  ascertained  by  measuring  in  the 
customary  manner. 

Semble,  that  the  expression  "  planks  9  in.  by 
3  in."  meant  planks  of  those  measurements  when 
measured  in  the  customary  manner. 

Young  /•.  The  Canning  Jarrah  Timber  Co. 
[Ld.,  (1899)  4  Com.  Cas.  96— Bigham,  J. 
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8t.  Option  to  Pay  Fre'ujht  on  WeUjht  DeJirered 
or  Infnlic  Weifj/it — Time  to  E.vevciae  Option.^  — 
Bj  a  charter-party  it  was  agreed  that  the  cargo 
should  be  delivered  on  being  paid  freight  at  the 
rate  of  6.s\  3^.  per  ton  delivered,  or  intake  weight, 
less  2  per  cent,  at  charterer's  option. 

Held — that  if  the  shi[)owner  insisted  on  his 
lien  for  freight,  then  it  would  be  necessary  for 
the  charteiers  to  exercise  the  option  before  they 
tendered  the  amount  of  freight  sutlicient  to 
satisfy  the  lien,  and  that  if  the  shipowner  did 
not  insist  on  his  lien,  then  the  charterers  might 
exercise  the  option  at  (he  moment  of  payment. 

Decision  of  Jeune,  P.  ((1902)  51  W.  R.  88  ;  18 
T.  L.  R.  198)  afBrmed. 

The  Dowlais,  (1903)  18  T.  L.  R.  683— C.  A. 

88.  Shijypiiiii  Order —  Chartered  Freight — 
Pa II me nt  of  ' Difference— Eight  of  Shipper  to 
withdraw  Gooda  after  Shipmetit.] — By  a  forward 
freight  contract,  contained  in  a  shipping  order, 
C.  D.  &  Co.  agreed  to  provide  tonnage  at  16a-.  6d. 
a  ton  for  the  carriage  of  3,000  tons  of  wheat  of 
the  plaintiffs  from  Bombay  to  Liverpool. 
C.  D.  ct  Co.  declared  for  the  shipment  of  the 
wheat  a  steamer  of  the  defendants,  which  had 
been  chartered  by  M.  k.  Co.  to  carry  a  cargo 
from  Bombay  to  Liverpool  at  a  freight  of  30*-. 
per  ton,  and  half  the  space  of  which  had  been 
sub-let  by  M.  &  Co.  to  C.  D.  &  Co.  The  plain- 
tiffs knew  that  there  was  a  charter-party,  but  not 
its  terms.  After  2,100  tons  of  the  wheat  had 
been  loaded,  the  plaintiffs  tendered  to  the  cap- 
tain for  his  signature  bills  of  lading  in  which  the 
freight  was  l(j.v.  6^.  The  captain  refused  to 
sign  the  bills  of  lading  unless  the  difference 
between  30.5.  and  16.s'.  6d.  was  paid  to  him,  in 
accordance  with  the  terms  of  the  charter-party. 
The  plaintiffs  declined  to  pay  this,  and  demanded 
the  return  of  their  wheat.  The  captain  retained 
the  wheat,  and  sailed  without  signing  any  bills 
of  lading  for  it.  In  order  to  get  delivery  the 
plaintiffs,  under  protest,  took  bills  of  lading  in 
which  the  freight  was  3().\-.  At  the  time  of  the 
loading  the  captain  had  an  opportunity  of  seeing 
the  shipping  order,  but  did  not,  in  fact,  do  so. 

Held — that  there  was  no  contract  by  the 
defendants  to  carry  the  wheat  at  16s.  Gd.  ;  that 
the  defendants  were  not  bound  to  return  the 
wheat  to  the  f)laiutiffs  ;  and  that  the  plaintiffs 
were  not  entitled  to  recover  from  the  defendants 
the  excess  above  Kw.  (!rf. 

Ralli  r.  Paddixgton  Steamship  Co.,  (1900) 
[5  Com.  Cas.  124— Mathew,  J. 

89.  Siiti-Chiirfer-iHirtii — Bight  of  Shipowners 
to  Claim  trom  Indorsee  of  JiiU  of  Lading  Freight 
and  Demurrage.'^ — The  plaintiffs  as  owners 
chartered  their  steamship  Wastwater  to  G.  and 
G.  under  a  chartei'-party,  which  provided  that 
the  captain  should  sign  bill  of  lading  as  pre- 
sented without  prejudice  to  the  charter-parly, 
and  that  the  charterers'  liability  should  cease 
when  the  carg(j  wasshif)pcd,  the  owner  or  master 
having   an   absolute    lien    upon    cargo    for  tlie 


recovery  and  payment  of  all  freight,  dead  freight 
and  demurrage.  One  of  the  firm  of  G.  &  G., 
purporting  to  act  as  agent  of  the  steamer  but 
without  informing  the  plaintiffs,  chartered  her 
to  a  lumber  companj',  who  were  ignorant  of  the 
original  charter-party,  by  a  charter-party  which 
contained  clauses  siinilar  to  those  of  the  original 
charter-party.  The  lumber  company  shipped  a 
cargo  of  timber  for  which  bills  of  lading  were 
signed  by  the  master  as  presented,  by  the  terms 
of  which  the  cargo  was  to  be  delivered  at  Liver- 
pool to  their  onler  or  assigns  on  payment  of 
freight,  without  recourse  to  shippers  as  per 
second  charter-party.  T ,  a  shipbroker,  was 
appointed  by  one  of  the  firm  of  G.  and  G.  to  act 
for  the  steamer  in  Liverpool  as  their  agent,  and 
T.  was  also  appointed  by  the  plaintiffs  to  act  as 
their  agent.  The  defendants  were  the  indorsees 
of  the  bills  of  lading.  The  plaintiffs  claimed 
freight  and  demurrage. 

Held — that  the  defendants  were  liable  for 
freight  and  demurrage  to  the  plaintiffs  ;  and 
that  T.  did  act  as  agent  for  the  plaintiffs  as  well 
as  agent  for  G.  and  G. 

Wastwatee    Steamship    Co.,   Ld.  r.  T.    B. 

[Neale  &  Co.,  (1902)  86  L.  T.  266  ;  9  Asp. 

M.  C.  282— Div.  Ct. 

(f)  Period  of  Hire. 

90.  Cesser  of  Hire — Time  Charter — Quaran- 
tine— '^Restraint  of  Princes  and  Rulers."] — A 
time  charter  contained  a  condition  that  payment 
of  hire  should  cease  during  loss  of  time 
occasioned  by  certain  specified  circumstances 
(not  including  detention  in  quarantine).  By  a 
further  clause  "  restraints  of  princes  and  rulers  " 
were  "  mutually  excepted."  The  vessel  having 
been  detained  in  quarantine,  the  charterers 
declined  to  pay  hire  for  that  period  on  the 
ground  that  quarantine  fell  within  the  exception 
of  "  restraints  of  princes  and  rulers." 

Held — that  the  charterers  were  liable  for  the 
hire  during  such  period. 

Aktieselskabet   Lina  v.  Turnbull.  (1907) 
[S.*C.  .-)07  — Ct.  of  Sess. 

91.  Ed-tension  for  Comjdetion  of  Vogage.~\ — 
Under  a  charter-party  a  ship  was  hireii  within 
certain  limits  for  "a  term  of  about  six  calendar 
months,"  from  the  date  when  she  was  placed  at  the 
charterers' disposal.  The  charter-party  provided 
that,  should  the  steamer  be  upon  a  voyage  at  the 
expiration  of  the  term,  the  charterers  were  to 
have  the  use  of  the  steamer  at  the  same  rate  and 
conditions  for  such  extended  time  as  might  be 
necessary  for  the  completion  of  the  contemplated 
voyage,  and  in  order  to  bring  the  steamer  to  the 
port  of  re-delivery.  The  steamer  came  on  hire 
on  May  12th.  On  October  26th  the  charterers 
sent  the  steamer  on  a  voyage  within  the  pre- 
scribed limits,  which  it  was  obvious  coidd  not  be 
completed  so  as  to  permit  of  the  re-delivery  of 
the  steamer  to  the  owners  at  the  end  of  the 
period  of  ah.out  six  montiis,  and  the  steamer  was, 
in  fact,  delivered  to  the  owners  nearly  two 
months  after  the  expiration  of  that  period. 
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Held— that  the  charterers  had  not  committed 
a  breach  of  the  charter-party. 
Dene    Steam    Shipping  Co.    v.    Bucknall, 
[(1900)  5  Com.  Cas.  372— Bigham,  J. 

92.  Hire  Forn'icjhthj  in  Advance— Default  in 
Payment— Right  of  S/iijwwner.^  to  Withdraw 
Vessel  —  Waiver  of  Punctiial  Payment.']—  A 
steamer  was  chartered  for  about  nine  months, 
payment  of  hire  to  be  made  fortnightly  in 
advance,  and  in  default  of  payment  the  owners 
to  have  the  right  to  withdraw  the  steamer  from 
the  services  of  the  charterers,  the  charterers  to 
provide  and  pay  for  all  coals,  port  charges,  and 
certain  other  expenses,  and  the  captain,  although 
appointed  by  the  owners,  to  be  under  the  orders 
of  the  charterers,  as  regards  employment.  On 
June  21st,  during  the  currency  of  the  charter- 
party,  a  fortnight's  hire  became  due,  but  was 
not  paid.  At  that  date  the  steamer  was  on  a 
voyage  to  Stockholm,  where  she  arrived  on 
June  2.5th,  and  on  June  27th  proceeded  to 
Hemosand  to  load  a  cargo.  While  at  Stockholm 
the  master  telegTaphed  to  Hernosand  to  order 
the  cargo  to  be  ready.  On  June  2Sth  the  owners 
gave  notice  to  the  charterers  that,  the  hire  not 
having  been  paid,  they  withdrew  the  steamer 
from  the  charterers"  service. 

Held — (1)  (affirming  the  judgment  of  the 
Div.  Ct.)  that  the  owners  were  not  obliged  to 
make  a  demand  for  payment  of  hire  before 
exercising  the  right  of  withdrawal  ;  (2)  (revers- 
ing the  judgment  of  the  Div.  Ct.)  that  there 
was  no  evidence  that  the  right  of  the  owners  to 
withdraw  the  steamer  on  the  ground  of  non- 
payment of  hire  had  been  waived,  inasmuch  as 
the  acts  done  by  the  master  were  done  by  him 
in  obedience  to  the  directions  of  the  charterers, 
and  the  shipowners  had  merely  given  the 
charterers  an  extra  week  within  which  they 
might  have  paid,  while  the  charterers,  knowing 
they  were  in  default,  chose  to  go  on. 

Decision  of  Div.  Ct.  ((1901)  84  L.  T.  6.53  ; 
6  Com.  Cas.  143  ;  9  Asp.  M.  C.  186)  affirmed  in 
part  and  reversed  in  part. 

Tyber  r.  Hesslek  &  Co.,  (1902)  86  L.  T.  697  : 
[18  T.  L.  R.  589  ;  7  Com.  Cas.  166— C.  A. 


93.  Hire  for  Twelve  Months  —  J)elivery  of 
Vessel  at  Port  in  the  United  Al/ii/dom'  at 
Charterers'  Ojjtiou  —  T>.s-.sr/  Pisrhtirf/itif/  at 
Foreign  Port  after  E.rjiiratio/t  of  Twelve  3ionths 
— Delivery  at  Discharging  Port.] — A  steamer 
was  chartered  for  twelve  calendar  months,  pay- 
ment of  hire  to  be  at  a  certain  rate  per  month, 
and  "  at  and  after  the  same  rate  for  any  part  of 
a  month  used  to  complete  a  voyage,"  hire  to 
continue  from  the  time  specified  for  terminating 
the  charter-party  until  the  delivery  of  the 
steamer  to  the  owners  at  a  port  in  the  United 
Kingdom  in  the  charterer's  option.  The  twelve 
months  expired  on  August  12th.  On  August  18th 
the  vessel  finished  discharging  a  cargo  at  Cron- 
stadt,  which  had  been  carried  under  a  sub- 
charter-party  for  a  voyage  from  Cardiflf  to  that 
port.  The  charterer  intended  that  the  vessel, 
after  discharging  at  Cronstadt  should  proceed  to 


Lulea  in  ballast,  load  a  cargo  there,  and  proceed' 
therewith  to  Rotterdam  and  thence  to  Gravesend, 
where  the  vessel  would  be  delivered  to  the 
owners,  according  to  reasonable  calculations, 
before  September  12th. 

Held— that  to  send  the  ship  to  Lulea  would 
be  to  cause  her  to  commence  a  fresh  voyage  and 
that  the  owners  were  therefore  entitled  to  have 
her  redelivered  to  them  at  Cronstadt. 

Decision  of  Div.  Ct.  ((1901)  6  Com.  Cas.  220) 
affirmed. 
In  re  Istok  (Owners  op)  and  Drughobn, 

[(1902)  18  T.  L.  R.  603  ;  7  Com.  Cas-.  190— 


94.  Monthly  Hire  —  Punctual  and  Regular 
Pa i/mcnt  —  Breach—  Waiver.]— A  steamer  was 
chartered  for  three  months  at  a  monthly  hire, 
payment  to  be  made  monthly  in  advance,  and, 
"  failing  the  punctual  and  regular  payment  of  the 
hire,"  the  owners  were  to  be  at  liberty  to  withdraw 
the  vessel  from  the  services  of  the  charterers. 
The  second  month's  hire  became  due  on  July  12th, 
but  was  not  then  paid.  The  vessel  arrived  on 
that  day  at  Wabana,  Nova  Scotia,  where  she 
loaded  a  cargo,  and  sailed  on  July  14th.  The 
owners,  on  July  14th,  gave  notice  to  the 
charterers  that  they  withdrew  the  ship,  the  hire 
not  having  been  paid.  The  charterers,  on 
receipt  of  the  notice,  tendered  the  amount  of  the 
hire,  which  the  owners  refused  to  accept. 

Held— that  there  had  been  a  punctual  and 
regular  payment  of  the  hire,  and,  if  not,  that  the 
act  of  the  captain  in  taking  cargo  on  board  when 
the  hire  was  due  and  unpaid  amounted  to  a 
waiver  by  the  owners  of  their  right  to  withdraw 
the  SI  earner. 

Nova    Scotia    Steel    Co.    v.    Sutherland 

[Steam  Shipping  Co.,  (1900)  5  Com.   Cas. 

106— Bigham,  J. 

95.  i\on-j)ayment  of  Hire  —  Withdrawal  of 
Ship.] — A  charter-party  provided  for  the  hire  to 
be  paid  in  cash  "monthly  in  advance;  ...  in 
default  of  such  payment  ...  the  owmers  shall 
have  the  faculty  of  withdrawing"  the  vessel. 

On  September  11th  a  month's  hire  became 
due.  On  October  1st  it  was  still  unpaid,  and 
the  owners  gave  notice  that  they  withdrew  the 
vessel,  which  was  then  at  sea. 

On  October  2nd  the  owners  were  paid  and  the 
vessel  arrived. 

On  October  4th  the  master  by  the  owners' 
orders  withdrew  the  vessel. 

Held— that  there  was  no  withdrawal  until 
October  4th  ;  that  on  that  date  there  was  no 
justification  for  withdrawal,  and  that  the  ship- 
owners were  liable  in  damages  for  breach  of  the 
charter-party. 
The  Langfond  r.   Canadian   Forwarding 

[AND  Export  Co.,  (1907)  96  L.  T.  559— P.  C. 


96.  Option  of  Charterers  as  to  Port  of  De- 
livery.]— A  charter-party  was  expressed  to  be  for 
"about  six  calendar  months"  ;  hire  to  be  paid 
per  month  or  part  of  a  month,  and  to  continue 
until  redelivery  of  the  steamer  to  th(!  owner  at  a 
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port  in  the  Uuited  Kingdom  or  the  United  States. 
If  the  vessel  was  upon  a  voyage  at  the  expiration 
of  the  named  period,  the  charterers  were  to  have 
the  use  of  steamer  until  completion  of  the  voyage 
and  in  order  to  bring  her  to  a  port  of  redelivery. 
If  the  charterers  reiielivered  the  steamer  in  the 
United  Kingdom  they  were  to  pay  a  penalty  of 
£50.  At  the  expiration  of  six  calendar  months 
the  vessel  was  on  voyage  to  a  port  in  the  United 
States. 

Held— that  the  owner  was  entitled  to  re- 
delivery of  the  steamer  on  completion  of  her 
voyage  to  such  port,  and  that  the  charterers 
were  not  entitled  to  send  her  on  a  fresh  voyage 
to,  and  to  redeliver  her  in,  the  United  Kingdom. 
BucKXALL  Brothers  v.  Murray,  (1900)  5  Com. 
[Cas.  312— Mathew,  J. 

(g)  Warranties. 

97.  Breach  of  Wan-anfy  of  Fitnesx  for 
Service — Roimd  Voyages  at  Montldy  Hire- 
Obligation  of  Shipowner  to  suj)ply  Ballast.'] — A 
ship  was  chartered  for  two  or  three  round 
voyages,  at  charterers'  option,  freight  for  the 
hire  to  be  paid  at  the  rate  of  £1.050  per  month. 
The  ship  being  "  in  every  way  fitted  for  the  ser- 
vice," was  to  be  employed  in  the  conveyance 
of  merchandise  ^  passengers  between  certain 
named  ports,  and  was  to  be  placed  "  with  clear 
holds  at  the  disposal  of  the  charterers  at  New 
York,  they  having  the  whole  reach  or  burden  of 
the  vessel,"  proper  and  sufficient  room  being 
reserved  to  the  owners  for  the  officers,  crew, 
tackle,  <kc.  The  owners  undertook  to  maintain 
the  ship  in  a  thoroughly  efficient  state  during 
the  currency  of  the  charter-party,  and  the  cap- 
tain was  to  be  under  the  orders  of  the  charterers 
as  regards  employment.  The  loading  and  dis- 
charge were  to  b.^  carried  out  by  and  at  the  risk 
and  expense  of  the  charterers.  I'he  charterers 
sent  the  ship  upon  certain  voyages  without 
cargo,  and  it  was  necessary  for  the  safety  of  the 
ship  that  ballast,  in  addition  to  the  water 
ballast,  should  be  provided. 

Held — that  the  charter-party  did  not  amount 
to  a  demise  of  the  ship,  and  that  tliere  was 
nothing  in  the  charter-party  to  relieve  the  ship- 
owners from  the  duty  of  supplying  such  ballast 
as  might  be  necessary  fur  the  proper  navigation 
of  the  ship. 

Decision  of  Bigham,  J.  (4  Com.  Cas.  92) 
affirmed. 

Decision    of   C.  A.    ([1900]    1    Q.   B.  28:  (-.9 
L.  J.  Q.  H.  193  ;  81  L.  T.  553  ;  5  Com.  Cas.  24  ; 
9  Asp.  M.  C.  13)  affirmed. 
Weir  &  Co.  r.  Union  Steamship  t;o., 

[A.  C.  526  ;  69  L.  J.  Q.  B.  809  ;  82  I-, 

5    Com.    Cas.    303;     9    Asp.    M.    C 
H 


every  way  fitted  for  the  voyage  and  service,  and 
to  be  so  maintained  by  the  owners."  During 
the  currency  of  the  charter-party,  a  stevedore 
engaged  on  the  shij)  in  the  work  of  unloading 
sustained  injuries  by  reason  of  the  defective 
condition  of  an  iron  ladder  leading  to  the  hold. 
The  stevedore  sued  the  charterer  for  damages. 
The  charterer  defended  the  action,  and  in  so 
doing  acted  reasonably,  and  judgment  was  given 
against  him  for  damages  and  costs  on  the  ground 
that  he  had  committed  a  breach  of  duty  towards 
the  stevedore  in  not  making  an  inspection  of  the 
vessel  before  inviting  the  stevedore  on  board. 

Held — that  the  charterer's  liability  to  the 
stevedore  was  the  natural  consequence  of  the 
defendants'  breach  of  warranty  ;  and  that  the 
charterer  was  entitled  to  recover  from  the  defen- 
dants the  damages  and  costs  paid  by  him  to  the 
stevedore,  and  his  own  costs,  as  between  solicitor 
and  client,  incurred  in  defending  the  action. 
Scott  v.  Foley,  Aikman  &  Co.,  (1900)  16 
[T.  L,  R.  55 ;  5  Com.  Cas.  53— Bigham,  J. 

99.  Guarantee  by  Owner  that  Vessel  shall 
Carry  so  much  Bead  Weight,  and  Provide  so 
much  Cargo  Space — Breach  of  Guarantee — 
Right  to  Beduction — Principle  of  Bednction.] — 
The  hire  of  a  vessel  for  a  voyage  was  £10,000  ; 
and  the  chaiter-party  entitled  the  charterers  to 
load  any  goods  and  lawful  merchandise  not 
exceeding  what  she  could  reasonably  stow  and 
carry;  it  then  continued: — "The  lump  sum  is 
based  on  owner's  guarantee  that  the  said  steamer 
shall  carry  a  dead  weight  of  6,000  tons  of  cargo 
when  loaded  according  to  Lloyd's  Rules,  exclu- 
sive of  1,100  tons  of  coal  .  .  .  and  stores  .  .'.  ; 
and  also  that  the  steamer  shall  place  at  the  dis- 
posal of  the  charterers  for  cargo  not  less  than 
8, -150  tons  of  40  cubic  feet  cargo  space  grain 
measurement  ;  failing  which,  a  ^ro  rata  reduc- 
tion should  be  made. 

The  cubic  space  was  provided  and  filled  ;  but 
the  6,000  tons  of  cargo  could  only  have  been 
loaded  by  limiting  the  coals  to  728  tons,  which 
was  not  done. 

Held — that  the  charterers  were  entitled  to 
deduct  from  the  £10,000  £523,  being  the  pro- 
portion corresponding  to  the  diflference  between 
7,100  (6,000  +  1,100)  tons  and  6,728  (6,000  + 
728)  tons. 
Societ6  Anonyma  Ungheresk,  &c.  v.  Tyser 

[Line,      Ld.,    (1903)     8     Com.     Cas.     25— 
Kennedy,  J. 


[1900] 

T.  91  ; 

111  — 

L.  (E.) 


100.  Indrmnitg  Clause  —  Time-Charter  — 
Liability.] — By  a  charter-party  of  a  steamer  it 
was  stipulated  that  the  owners  should  minntain 
the  vessel  in  a  thoroughly  efficient  state  in  hull 
and  machinery  for  the  service,  and  that  the 
charterers  should  proviile  and  pay  for  all  the 
coals  required.  The  charter-party  contained  an 
indemnity  clause  providing  "that  the  captain, 
althungliaiipointed  by  the  owner,  shall  be  under 
98.  Breach  of  Warrant  y  of  Fitness  for  Voyage'  the  orders  and  directions  of  the  charterers  as 
and  Serrice  —  Bamages  —  I{emotc'ncss.]^'V\w  '  regards  employment,  agency,  or  other  arrange- 
l)]aintiff  chartered  a  ship  from  tiie  defendants  j  nient.  Bills  of  latliug  are  to  be  signed  at  any 
for  a  single  voyage.  By  tlie  charter-party  the  |  rate  of  freight  the  charterers  or  their  agents 
defendants  warranted   that  the   vessel  was    "in    may  direct  if  without   prejudice  to  this  charter 
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the  charterers  hereby  indemnify  the  owners 

from  all  consequence  or  liabilities  that  may 
arise  from  the  captain  doing  so."  It  also  con- 
tained an  exceptions  clause,  excepting  accidents 
of  navigation  although  occasioned  by  the  negli- 
gence of  the  master.  While  under  the  charter- 
party  the  vessel,  owing  to  the  negligence  of  the 
master,  sailed  from  a  foreign  port  with  an 
insufficient  supply  of  coal,  and  had  in  conse- 
quence to  accept  salvage  services  for  which  the 
shipowners  were  found  liable.  The  vessel  at  the 
time  of  her  disablement  had  on  board  goods 
belonging  to  sub-charterers,  for  which  the 
master  had  signed  bills  of  lading  containing  a 
similar  exception  of  liability  for  negligence  of 
the  master  in  navigating  his  vessel.  The  sub- 
charterers  having  refused  to  pay  any  ()art  of  the 
loss,  the  shipowners  brought  an  action  of  relief 
for  the  part  of  the  salvage  expenses,  effeiring  to 
cargo,  against  the  time  charterers,  founding 
(1)  upon  the  indemnity  clause,  in  respect  that 
their  liability  arose  from  the  captain  having 
signed  bills  of  lading  in  obedience  to  the  instruc- 
tions of  the  time  chaiterers  ;  and  also  (2)  upon 
the  exceptions  clause  in  the  time  charter. 

Held— that  as  regards  the  duty  of  sailing 
upon  the  voyage  in  a  seaworthy  condition  the 
master  was  the  servant  of  the  shipowners  and 
not  of  the  charterers,  and  that  the  former  were 
consequently  liable  for  the  whole  loss  caused  by 
his  neglect  of  this  duty,  and  were  not  entitled 
to  relief. 

Park  r.  Duncan  &  Sons,  (1898)  35  8c.  L.  R. 

[378— Ct.  of  Sess. 

101.  Position  of  S/iip—"  I^'ow  in  Finland, 
bound  to  London" — Breach — Increased  Cost  oj 
Insurance— Damages.l^K  charter-party  dated 
March  10th,  1898,  provided  that  a  ship  "now 
in  Finland,  bound  to  London,"  should  proceed  to 
Archangel  from  London,  and  there  load  a  cargo 
of  timber  for  Great  Yarmouth.  The  ship  was 
at  the  date  of  the  charter-party  at  Aland,  a 
port  in  Finland,  which  is  icebound  until  early 
in  May.  As  soon  as  the  ice  broke  up  the  ship 
was  rigged,  and  on  May  15th  she  proceeded 
under  an  earlier  charter-party  to  Kotka,  another 
port  in  Finland,  where  she  loaded  a  cargo  and 
then  sailed  to  London.  Having  discharged  her 
cargo,  she  proceeded  under  the  charter-party  of 
March  10th,  to  Archangel,  loaded  her  cargo  at 
that  port,  and  started  on  her  return  voyage  on 
September  Ith,  at  which  date  the  rate  of  insur- 
ance on  cargo  from  Ar(!hangel  was  eight  guineas 
per  cent.  If  the  ship  had,  on  May  loth,  pro- 
ceeded direct  from  Aland  to  London,  she  would 
have  been  in  a  position  to  leave  Archangel  on 
August  8th,  when  the  rate  of  insurance  was  60.?. 
per  cent. 

Held — that  the  words  "  now  in  Finland, 
bound  to  London,"  were  a  warranty  that  the 
ship  was  in  some  port  in  Finland,  from  which 
she  was  under  engagement  to  proceed  direct  to 
London ;  that  there  had  been  a  breach  of  the 
warranty  ;  and  that  the  charterers  were  entitled 
to  recover  as  damages  the  difference  between 


the  cost   of    insurance   on    August  8th  and  on 
September  4th. 

EnCtMAN  r.  Palgkave,  Brown  &  Son,  (1899) 

[15    T.    L.     R.     113;      4    Com.    Cas,    75— 

Kennedy,  J. 

102.  Seaworthiness —  Voyage  in  Stages — In- 
sufficiency of  Coal.] — Where,  in  a  contract  for 
sea  carriage,  the  voyage  is  such  that  it  is  not 
reasonably  possible  for  the  steamer  to  carry,  in 
addition  to  her  careo,  sufficient  coals  to  take  her 
from  her  port  of  loading  to  her  ultimate  desti- 
nation, and  the  voyage  is  therefore,  for  coaling 
purposes,  divided  into  stages,  there  is  an  implied 
warranty  that  the  vessel  shall,  at  the  commence- 
ment of  each  stage,  be  seaworthy  so  far  as 
regards  the  supply  of  coal  necessary  for  that 
stage. 

Quebec  Marine  Insurance  Co.  v.  Coniniercud 
Bank  of  Canada  ((1870)  L.  R.  3  P.  C.  234  ;  39 
L.  J.  P.  C.  53  ;  18  W.  R.  769  :  22  L.  T.  (N.s.) 
559)  and  Thin  v.  Bichards  ([1892]  2  Q.  B.  141  ; 
62  L.  J.  Q.  B.  39  ;  40  W.  R.  617  ;  66  L.  T.  584  ; 
7  Asp.  M.  C.  165— C.  A.)  followed. 
The  Vortigern,  [1899]  P.  140  ;  68  L.  J.  P. 

[49  ;-47  W.  R.  437  ;  80  L.  T.  382  :  15  T.  L.  R. 

259  :    4  Com.  Cas.  152  ;    8  Asp.  M.  C.  523— 

C.  A. 

103.  Seaworth  \ness  —  Defective  Condition  of 
Hook  and  Davit  —  Merchant  Shipping  Act, 
1894  (57  &  58  Vict.  c.  60),  s.  458.]— The  defec- 
tive condition  of  a  hook  and  davit  does  not 
constitute  unseaworthiness  within  the  meaning 
of  the  Merchant  Shipping  Act,  1894,  s.  458. 
Leonard  r.  Leyland  &  Co.,  (1902)  18  T.  L.  R. 

[727— Wills,  J. 

104.  Seaworthiness — ^^  Charterers  to  Provide 
and  Pay  for  all  Coal  "—Captain  to  "  he  tender  the 
Orders  and  Directions  of  the  Charterers  as  Re- 
gards Employment,  Agency  and  other  Engage- 
ments " — Insutficiency  of  Coal.} — A  steamship  was 
chartered  by  the  defendants  to  the  plaintiffs  for 
a  round  voyage  from  Liverpool  to  the  River  Plate 
and  back.  It  was  provided  by  the  charter-party 
"  that  the  charterers  shall  provide  and  pay  for 
all  coal.  .  .  .  That  the  captain  shall  prosecute 
his  voyage  with  the  utmost  dispatch.  .  .  .  That 
the  captain  (although  appointed  by  owners) 
shall  be  under  the  orders  and  directions  of  the 
charterers  as  regards  employment,  agency  and 
other  arrangements."  The  plaintiffs  claimed 
to  recover  extia  expenses  of  the  homeward 
voyage  due  to  the  master's  negligently  leaving 
the  River  Plate  with  an  insufficient  supply  of 
coal. 

Held  (affirming  Kennedy,  J.) — that  in  a 
charter-party  of  this  description  there  was,  in 
the  absence  of  express  provision,  a  warranty  of 
seaworthiness  :  that  a  mistake  had  been  made 
either  as  to  the  quantity  of  coal  used  on  the  out- 
waid  voyage  or  as  to  the  amount  consumed 
while  the  ship  was  in  the  River  Plate,  with  the 
result  that  the  ship  left  with  an  insufficient 
quantity  of  coal,  and  therefore  there  was  a  con- 
clition  of  things  which  rendered  the  ship  unsea- 
worthy ;     that    neither     the    captain    nor    the 
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owners  were  released  by  the  provisions  of  the 
charter-party,  as  to  the  charterers  jiroviding  and 
paying  for  coal,  from  the  resi)onsibility  of  seeing 
that  the  ship  was  in  a  seaworthy  condition  at 
the  commencement  of  each  stage  of  the  voyage  ; 
it  was  the  duty  of  the  captain  to  ask  the  char- 
terers to  provide  as  much  coal  as  vs^ould  be 
required  ;  and  that  there  must  be  judgment  for 
the  plaintiffs. 

Decision  of   Kennedy,  J.   ((I!t02)  18  T.  L.  K. 
37'J)  affirmed. 
David    McIver,    Sons  (Sc   Co.,  Ld.   r.    Tate 

[Steamers,  Ld.,   [1903]    1    K.   B.  3(52 ;   72 

L.  J.  K.  B.  253  ;  .51  W.  R.  393  ;  88  L.  T.  182  ; 

19  "T.  L.  R.   217  ;  8  Com.  Cas.   124  :    9  Asp. 
M.  C.  362— C.  A. 

105.  Sf'(j(rt)rfjruiP.is — Ctirr/o  I)ai)iiir/ed  hij  Fire — 
^-  Fm/lf  or  Pi-irifi/"  of  Shijxnrncr — Diniiage  ^'ly 
Beawii  of  Fire" — Statutory  Protection —  ]\ler- 
chant  Sfiippnui  Act,  1894  (hi  &  58  Vict.  c.  60), 
.V.  502  (1).  ] — The  cargo  of  the  plaintiff  on  board 
defendant's  ship  was  damaged  by  fire  due  to  the 
negligent  overheating  of  a  stove. 

The  defendant  relied  on  the  statutory  protec- 
tion given  by  sect.  502  (1)  of  the  Merchant 
Shipping  Act,  1894,  in  case  of  damage  "  by 
reason  of  fire."  The  plaintiff  alleged  (1)  that 
damage  by  smoke  and  water  used  to  put  out  the 
fire  was  not  damage  "  by  reason  of  fire  "  ;  and 
(2)  that  the  ship  was  unseaworthy  in  that  the 
stove  was  improperly  placed  and  insulated,  that 
the  defendant  was  "privy  "  to  its  situation,  and 
that  therefore  he  could  not  rely  on  the  statutory 
protection. 

Hkld — (1)  that  damage  by  smoke  and  water 
was  damage  "by  reason  of  fire"  ;  and  (2)  that 
the  stove  was  safe  if  properly  used,  that  the  ship 
was  seaworthy,  and  that  the  defendant  was  not 
in  "fault"  or  "privy"  to  the  crew's  negligence 
in  overheating  it. 
The  Diamond  :  Spillers  and  Baker,  Ld.  r. 

[Robertson,  [1906]  P.  282  ;  25  L.  J.  P.  90  ; 
95  L.  T.  550  ;  10  Asp.  M.  C.  286— Deane,  J. 

106.  Unmfe  Ladder  —  Accidetit  to  Stevedore's 
Liihoiirer — Liability  of  Charterer.'] — A  charterer 
of  a  vessel  who  contracts  with  a  master  steve- 
dore to  load  her  whilst  in  dock  is  under  an 
implied  duty  to  use  all  reasonable  care  to  a.scer- 
tain  that  the  vessel  and  her  appliances  are 
reasonably  fit  and  safe  for  the  work  which  the 
stevedore  and  his  men  are  to  perform. 

The  defendant  chartered  a  vessel  under  a 
charter-party,  which  provided  that  the  vessel 
was  in  every  way  fit  for  service,  and  was  to 
be  so  maintained  by  the  owners.  In  an  action 
by  a  stevedore's  labourer  to  recover  damages 
from  the  charterer  for  injury  cau.><ed  to  the 
labourer  by  the  slipping  of  a  ladder  improperly 
left  unfastened  by  the  owners  of  the  vessel  when 
she  was  placed  at  the  charterer's  disposal  for 
loading  : — 

Held — that,  inasmuch  as  the  plaintiff  was  on 
the  ship  in  the  course  of  fulfilling  the  contract 
in  which  he  (or  his  master)  and  the  defendant 
buth     had     an      interest,     the     defendant    (the 


charterer)  was  liable  to  him  in  damages,  since 
the  slightest  examination  would  have  shown 
that  the  ladder  was  unsafe,  and  the  defendant 
had  had  an  opportuity  to  make  a  cursory 
examination  of  the  shi]),  but  admittedly  had  not 
done  so. 

Marney  r.  Scott,  [1899]  1  Q.  B.  986  ;  68  L.  J. 

[Q.  B.  736  :  47  W,  R.  666  ;  15  T.  L.  R.  320  — 

Bigham,  .J. 

107.  Icrl/dl  Misrepresentation  as  to  Carry'uiy 
Capacity  —  Collateral  Warranty.^  —  During 
negotiations  for  a  charter-party  the  owner's 
agents  falsely  represented  that  the  vessel  had 
carried  a  certain  quantity  of  cargo.  The  char- 
terer, in  reliance  upon  such  statement,  accepted 
a  charter-party  which  contained  no  reference  to 
the  previous  cargo. 

Held  —  that     the    charterer    could    recover 
damages    for    breach    of     a     collateral    verbal 
warranty. 
HASSAN  r.   RUNCIMAN   &  0,0.,  (1905)   91   L.  T, 

[808  :  10  Vmiw.  Cas.   19  ;  10  Asp.  M.  C.  31— 
Channell,  J. 


\\.  INCORPORATION  OF  CHARTER-PASTY 
IN  BILL  OF  LADING. 

108.  ''All  other  conditions  as  per  Charter- 
party  "  —  Submission  to  Arhitratton  —  Staying 
Proceedings — '-Court"' — Arhitra^ion  Act,  1889 
(52  Si-  53  Vict.  c.  49).  s.  4—"  Legal  Proceedings  " 
—Merchant  Shipping  Act,  1894  (57  &  58  Vict,  c. 
60).  s.  496,  .s«&-.y.  3.] — The  expression  "legal 
proceedings"  in  sect.  496,  sub-sect.  3,  of  the 
Merchant  Shipping  Act,  1894,  means  legal 
process  taken  to  enforce  the  rights  of  the 
shipowner. 

Where  by  a  charter-party  any  dispute  arising 
under  the  charter  was  to  be  settled  by  arbitra- 
tion, and  the  charterer's  liability  was  to  cease  on 
completion  of  shipment,  the  captain  having  a 
lien  for  freight,  and  goods  were  shipped  under  a 
bill  of  lading  to  be  delivered  to  the  charterer  at 
the  port  of  discharge,  the  bill  of  lading  contain- 
ing a  clause,  "  All  other  conditions  as  per  charter- 
party  "  :— 

Held — that  the  arbitration  clause  was  not 
incorporated  in  the  bill  of  lading. 

Qud're,  whether  the  word  "  Court "  in  sect.  4  of 
the  Arbitration  Act,  1889,  includes  a  county 
court. 

RUNCIMAN  .V:  Co.  /•.  Smith  &  Co..  (19o4)  2U 
[T.  L.  R.  625— Div.  Ct. 

Overruled  by  'J'eniperln/  Steam  Shipping  Co.y. 
Smyth  ^-  Co.  (No.  IKt,  infra). 

109.  "All  other  conditions  as  per  charter-party, 
\  including  Xegligenre  Clause."]— A  charter-party 

provideii  that  "the  steamer  is  in  no  way  liable 
!  for  the  consequences  of  .  .  .  perils  of  seas  .  .  . 
'  neither  is  she  answerable  for  losses  occasioned 
by  .  .  .  unseaworthiness,  or  latent  defect  in 
hull,  machinery  or  appurtenances,  whether 
existing  or  notbefore  or  after  the  commence- 
ment of  the  voyage,  not  resulting  from  want  of 
due   diligence."     Goods   were  shippcil   under  a 
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Incorporation  of  Charter-party  in  Bill  of  Lading 

—  ContbiKPcl. 
bill  of  lading  which  contained  the  words  "  all 
other  conditions  as  per  charter-party,  including 
negligence  clause."  The  goods  were  damaged  by 
water  entering  through  a  small  crack  in  a  deck- 
plate. 

Held  (1)  that  as  there  had  been  bad  weather 
causing  straining  sufficient  to  account  for  the 
crack,  the  case  was  jn'ima  fade  one  of  the 
"  perils  of  the  seas,"  and  that  this  inference  had 
not  been  rebutted  ;  and  (2)  that  the  bill  of 
lading  incorporated  the  whole  clause  set  out, 
including  exemption  in  respect  of  unseaworthi- 
ness unless  due  diligence  was  disproved  (which 
it  was  not)  ;  and  (3)  that  therefore  the  owner  of 
the  goods  could  not  recover. 
The  NOBTHUMBRIA,  [1906]  P.  292;  75  L.J.  P. 

riOl  ;   95  L.  T.  618;    10  Asp.   M.   C.  328— 
Div.  Ct. 

110.  Arbitration  Clause— Cesser  Clause— Bis- 
jmte  "n«  the  loading''  —  Demurrage.']  —  By  a 
charter-party  made  at  Buenos  Ayres  a  steamer 
was  chartered  to  carry  a  cargo  of  wheat  from 
Bahia  Blanca  to  a  port  in  the  United  King.lom 
at  a  certain  rate  of  freight;  the  cargo  to  be 
loaded  at  a  certain  rate  per  day,  demurrage 
being  payable  for  time  occupied  beyond  that 
allowed  ;  the  charterers'  liability  to  cease  upon 
shipment  of  the  cargo,  and  the  vessel  to  have  a 
lien  on  the  carg©  for  the  bill  of  lading  freight, 
dead  freight,  demurrage,  and  all  other  charges 
whatsoever.  The  charter-party,  by  clause  39, 
provided  that  if  the  cargo  could  not  be  loaded 
by  reason  of  riots  or  labour  disputes,  the  time  so 
lost  was  not  to  be  counted  as  lay  days,  and 
"  should  any  dispute  arise  under  this  clause  in 
the  loading  of  the  steamer,  same  to  be  settled  in 
the  Argentine  Republic  by  "Arbitration."  The 
-cargo  was  shipped  by  the  charterers  under  a 
bill  of  lading  which  made  the  cargo  deliverable 
to  them  or  their  assigns,  they  paying  freight 
against  delivery,  the  rate  of   freight  to   be   in 


the  less  because  the  extent  of  the  delay  cannot 
be  ascertained  until  the  loading  has  been 
completed. 

Runcinian  3,-  Co.  v.  Smyth  S,'   Co.  (20  T.  L.  R. 
625,  No.  108,  .mpra)  overruled. 
Temperley  Steam  Shipping  Co.  r.  Smyth  & 

[Co.,  [1905]  2  K.B.  751  ;  74  L.  J.K.  B.  876  ; 

93  L.  T.  471  ;  21  T.  L.  R.  739  ;  10  Com.   Cas. 

301  ;  54  W.  R.  150 ;  10  Asp.M.  C.  123— C.  A. 

111.  Charterers"  Duty  to  Present  Proper  Bills 
of  Lading — Omission  of  Negligence  Clause  hy 
Charterer — Z(«s  hy  Negligence —  Shipowner  thus 
rendered  Liahle  to  Indorsee  of  Bill  of  Lading — 
Liahility  of  Charterer  to  Shipoicner.']  —  The 
plaintiffs  chartered  a  ship  to  the  defendants 
under  a  charter-party  which  exempted  the 
plaintiffs  as  owners  from  liability  in  respect  of 
accidents  of  navigation,  even  if  due  to  the 
negligence  of  the  master,  and  provided  that  the 
master  was  to  sign  clean  bills  of  lading  without 
prejudice  to  the  charter-party.  The  defendants 
presented  to  the  master  a  bill  of  lading  which  in 
fact  omitted  the  negligence  clause,  but  which 
included  the  words  "  freight  and  all  other  condi- 
tions as  per  chaiter-party,"  and  it  vwis  signed 
by  the  master.  The  ship  having  been  totally 
lost,  the  indorsees  of  the  bill  of  lading  brought 
an  action  against  the  plaintiffs  in  which  they 
proved  negligent  navigation  and,  in  the  absence 
of  a  negligence  clause,  recovered  judgment.  The 
plaintiffs  then  brought  an  action  against  the 
defendants,  claiming  to  recover  the  amount 
which  they  had  to  pay  to  the  cargo  owners. 

Held — that,  since  the  contract  between  the 
owners  and  charterers  was  that  the  former  were 
not  to  be  liable  for  the  master's  negligence,  the 
charterers  must  indemnify  them. 

Decision  of  Phillimore,  J.  ([1906]  2  K.  B.  792  ; 
75  L.  J.  K.  B.  878  ;  95  L.  T.  614  ;  22  T.  L.  E,. 
821  ;  10  Asp.  M.  C.  310  ;  12  Cm.  Cas.  38)  and 
the  C.  A.  ([1907]  1  K.  B.  809  ;  76  L.  J.  K.  B. 
550  ;  96  L.  T.  429  ;  23  T.  L.  R.  271)  affirmed. 


accordance   with   the  charter-party    or   freight  1  Kruger  &  Co.,  Ld.  t'.  MOEL  Tryvan  Ship  Co., 
contract,   "all   the   terms  and  exceptions   con-        [1907]  A.  C.    272;  76  L.  J.   K.   B.  985  ;  97 


tained  in  which  charter-party  or  freight  contract 
are  herewith  incorporated  and  form  part  hereof," 
and  the  owner  and  master  to  have  a  lien  on  the 
cargo  for  the  recovery  of  freight,  demurrage, 
and  all  other  charges  whatsoever.  The  loading 
of  the  vessel  was  delayed  beyond  the  lay  days, 
and  the  shipowners  at  the  port  of  discharge 
claimed  a  lien  on  the  cargo  for  the  amount  due 
for  demurrage,  and  the  charterers  alleged  that 
the  delay  was  due  to  labour  disputes  within 
clause  39,  and  claimed  to  have  the  matter 
referred  to  arbitration. 

Held — that,  as  the  charterers  and  the  bill  of 
lading  holders  were  the  same  persons,  the  arbi- 
tration clause  in  the  charter-party  was  incor- 
porated in  the  bill  of  lading,  and  the  matter 
should  be  referred  to  arbitration.  Clause  39  is 
not  confined  to  a  dispute  which  must  arise  before 
the  loading  is  complete.  A  dispute  arises  "  in 
the  loading  "  within  the  meaning  of  the  clause 
if  the  loading  is  claimed  by  one  party  and 
denied  by  the  other  to  have  been  delayed  by 
one  of  the  causes  named  in  the  clause,  and  none 


L.  T.  143  ;  23  T.  L.  E.  677— H.  L.  (E.) 

112.  "  Conclusive  Bddence" — Captain  to  he 
Agent  of  Charterers  in  Signing  Bills  of  Lading — 
Time  Charter — Liahility  of  Shipowner  under 
"  Conclusire  Ecidence'"  Clause.'] — If  a  master 
signs  a  bill  of  lading  as  master,  he  binds  the 
shipowner  ;  but  it  is  otherwise  if  he  expressly 
contracts  as  agent  for  the  charterers  only,  not 
purporting,  and  having  no  apparent  authority, 
to  bind  the  owners. 

The  defendants  chartered  a  vessel  to  B.  &  Co. 
on  a  time  charter,  it  being  agreed  that  the  master 
should  sign  bills  of  lading  only  on  behalf  of  the 
charterers.  During  the  currency  of  the  time 
charter  B.  &  Co.  induced  a  stranger  to  grant 
them  a  voyage  charter  of  the  same  vessel,  in 
which  he  purported  to  be  the  owner's  agent,  and 
which  contained  a  "  conclusive  evidence  "  clause. 
Timber  was  shipped  under  a  bill  of  lading  in- 
corporating all  "  terms  and  conditions  of  the 
voyage  charter"  ;  and  the  bill  of  lading  was 
signed    by    the    master    "as    agent    for    time 
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Incorooration  of  Charter-party  in  Bill  of  Lading    charterers  or  their  agents  might  direct  without 
incorporaxiou  01  vu  f      j  ,  prejudice  to  the  charter,  the  charterers  indemm- 

^'""^"""  fying  the    owners    from    all    consequences    or 

liabilities  that    might    arise   from   the  captain 


as   master ' 


charterers,"    the    printed   words 

being  struck  out.  „     .    ^  ,    xu„ 

There  was  a  shortage  of  timber  ;  and  the 
l,laintiff,  the  indorsee  of  the  bill  of  lading, 
sued  the  owners,  claiming  that  they  were  bound 
by  the  master's  signature. 

Held— that  the  owners  were  not  liable. 
Harrison  r.  Huddersfield  Steamship  Co., 
[Ld.,  (1903)  19  T.  L.  R.  386— Walton,  J. 

113.  Freigld— Intake  Quantity  of  Cargo.']-- 
Pit  props  were  shipped  at  Stettin  for  Cardiff 
under  a  bill  of  lading,  which  provided  for  pay- 
ment of  freight  for  the  goods  at  the  rate  of  9«.  6rf. 
"  for  every  load  of  50  English  cubic  feet,  and  all 
other  conditions  as  per  charter-party.  •••  Re- 
sponsible for  number  of  pieces,  but  not  tor 
quality  or  measurement.^'  The  charter-party 
provided  that  the  vessel  was  to  take  a  cargo  not 
exceeding  1,100  loads  of  pit  props  and  deliver  the 
same  "  on  being  paid  freight  at  the  rate  of  'dsbd 
sterling  for  every  intal^en  load  of  50  English 
cubic  feet.  .  .  .  The  freight  to  be  paid  on  unload- 
in"- and  right  delivery  of  the  cargo.  .  .  .  Bills  ot 
lading  to  be  conclusive  evidence  against^  the 
owners  as  to  the  quantity  of  cargo  shipped.' 

HELD-that  the  clause  in  the  charter-party  as 
to  the  freight  being  payable  on  the  intaken  load 
was  incorporated  in  the  bill  of  lading,  and  freight 
was  only  payable  on  that  quantity. 
OosTZEE  Stoomvart  Maats  v.  Bell  asd 
THARRISON,  (1906)  22  T.  L.  R.  643  ;  11  Com. 
^  '  V        ^  ^^g   214— Bray.  J. 

114.  "  Freight  and  all  other  Conditions  as  per 
Charter-jjarty"]— Goods  were  shipped  under  a 
bill  of  lading  which  contained  the  provision  : 
"  Freight  and  all  other  conditions  as  per  charter- 
party."  The  charter-party  provided  that  the 
vessel  was  to  load  a  fuU  and  complete  cargo, 
"  deck  cargo  included,  at  merchants'  risk,  and 
proceed  to  London  and  deliver  the  same."  The 
goods  were  carried  on  deck,  and  were  damaged 
on  the  voyage. 

Held  {dissentiente  Rigby,  L.J.)— that  the 
provision  as  to  deck  cargo  being  cari-ied  at 
merchants'  risk  was  not  incorporated  m  the  bill 
of  lading. 

DIEDERICHSEN     V.     FARQUHARSON,     [1898]      1 

[Q   B  150  ;  8  Asp.  M.  L.  C.  333  ;  3  Com.  Cas. 
87  ;   67    L.  J.  Q.  B.  103 
T.  L.  R.  59  ; 


77  L.  T.  543  :    14 
46  W.  R.  162— C.  A. 


115.  Indemnity— Third-party  Proccdure.]-- 
By  a  charter-party  the  shipowners  were  not  to  be 
liable  for  perils  of  the  sea  and  other  accidents  ot 
navigation  even  when  occasioned  by  negligence, 
default  or  eiTor  in  judgment  of  the  master, 
mariners  or  other  servants  of  the  shipowners. 
By  another  clause  in  the  charter-party  the 
captain,  although  appointed  by  the  owuerh^  was 
to  be  under  the  orders  and  direction  of  the 
charterers  as  regards  employment,  agency  or 
other  similar  arrangements.  Bills  of  lading 
were  to  be  signed  at  any   rate  of   freight   the 


doing  so.  A  parcel  of  corn  was  shipped  under 
a  bill  of  lading,  by  which  the  shipowners  were 
not  exempted  from  the  same  liabilities  as  under 
the  charter-party.  The  corn  was  sea-damaged  on 
the  voyage,  and  the  indorsees  of  the  bill  of  lading 
sued  the  shipowners,  alleging  that  the  damage 
was  caused  by  negligent  loading.  The  ship- 
owners served  a  third-party  notice  on  the 
charterers  claiming  indemnity  from  them  under 
the  above  clause  in  the  charter-party. 

Held— that  the  shipowners  were  entitled  to 
serve  the  third-party  notice. 
The  Arroyo,  (1900)  16  T.  L.  R.  255— Div.  Ct. 

116.  "  Paying  Freight,  all  other  Terms.  Condi- 
tions, and  Clauses  as  per  Charter-party."] — 
Goods,  forming  part  of  a  cargo  loaded  under  a 
charter-party  of  the  plaintiffs'  ship,  were  shipped 
under  a  bill  of  lading  to  be  delivered  to  the  order 
of  M.  or  assigns,  "  he  or  they  paying  freight  for 
the  goods  ...  all  other  terms,  conditions,  and 
clauses  as  per  charter-party."  The  charter-party 
contained  the  following  clause  :— "  The  ship  to 
discharge  in  such  berth  or  dock  as  ordered  by 
charterers  or  their  agents."  On  the  arrival  of 
the  ship  at  the  port  of  discharge,  the  defendant, 
the  indorsee  of  the  bill  of  lading,  he  being  also 
the  charterers'  agent,  ordered  her  to  discharge  in 
a  certain  dock,  but  she  discharged  in  a  different 
dock  from  that  ordered,  whereby  the  defendant 
suffered  damage.  ' 

Held— that  the  clause  in  the  charter-party 
was  incorporated  into  the  bill  of  lading,  and  the 
plaintiffs  were  liable  to  the  defendant  for  the 
damage  suffered  by  him. 

East  Yorkshire  Steamship  Co.  r.  Hancock, 
[(1900)  5  Com.  Cas.  266— Mathew,  J. 

117.  Right  of  Captain  to  sue  for  Freight- 
Principal  and  Agent.]— The  defendants  char- 
tered a  ship  to  carry  a  cargo.  The  charter-party 
provided  that  the  captain  should  sign  bills  of 
lading  at  any  rate  of  freight  without  prejudice 
to  the  charter-party.  A  cargo  was  loaded,  and 
bills  of  lading  incorporating  all  the  terms  of  the 
charter-party  were  signed  by  the  captain  of  the 
ship.  The  defendants  were  the  shippers  and 
also  the  consignees  and  receivers  of  the  cargo. 

Hkld— that  the  captain  had  signed  the  bills 
of  lading  merely  as  agent  for  the  owners,  and 
therefore  he  could  not  be  sued,  and  he  was  not 
entitled  to  sue  the  defendants  for  freight. 
Repetto"  r.  Millar's    Karri    and   Jarrah 

[Forests,  Ld.,  [1901]  2  K.  B.306;  70  L.J. 

K.  B.  561  ;  49   W.  R.  526  ;  84  L.  T.  836  ;  17 

T    L    R.  421  ;  6  Com.  Cas.  129  ;  9  Asp.  M.  C. 
215— Bigham,  J. 

118.  "  Shipped  in  good  order  and  eondithn  "— 
•'Quality  and  measure  unknown  ''—(roods Shi/)j)ed 


,„  Damaqed  Condition— F^fopfu'l— Liability  ot 
Sh  ipowners  to  Endorsee  of  Hill  of  Lading— Harter 
Act  of  Congress, 


lj<ij3 — Measure  of  Damages.]- 
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—  Continued. 

Goods  were  shipped  at  a  port  in  the  United 
States  of  America  under  a  bill  of  lading  which 
stated  that  they  were  "  shipped  in  good  order 
and  condition,"  "  quality  and  measure  unknown," 
and  subject  to  the  provisions  of  the  Harter  Act 
of  Congress,  1893.  The  bill  of  lading  incoi-- 
porated  the  terms  of  a  charter-party,  on  the  ! 
back  of  which  was  a  form  of  bill  of  lading 
containing  the  above  clauses.  The  bill  of  i 
lading  was  endorsed  to  the  defendants,  the  pur- 
chasers of  the  goods  for  value.  Upon  arrival 
the  goods  were  found  to  be  damaged,  the  damage 
having  occurred  before  shipment.  In  an  arbi- 
tration, as  between  the  defendants  and  the 
shippers,  an  award  was  made  in  favour  of  the  I 
defendants  for  the  amount  of  the  damage  done  I 
to  the  goods,  but  the  defendants  did  not  sue  the  I 
shippers,  who  were  foreigners,  on  the  award,  and  | 
the  amount  was  not  paid.  In  an  action  by  the 
shipowners  for  freight  (which  was  admitted)  the  i 
defendants  counter-claimed  for  the  damage  to 
the  goods.  [ 

Held— that  the  statement  in  the  bill  of  lading 
that  the  goods  were  shipped  in  good  order  and 
condition  (though  not  amounting  to  words  of 
contract)  was  made  by  the  master  within  the 
scope  of  his  authority  and  bound  tlie  shipowners ; 
that  it  was  not  qualified  by  the  subsequent  ' 
words,  "  quality  and  measure  unknown  "  ;  that 
the  form  of  the  charter-party  did  not  compel  the  ! 
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captain  to  sign  an  untrue  statement  in  the  bill 
of  lading  ;  that  the  untrue  statement  created  an 
estoppel  as  against  the  shipowners  ;  and  th;it 
the  defendants  were  entitled  to  recover  from  the 
shipowners  the  amount  of  the  damage  done  to 
the  goods,  though  they  had  obtained'  an  award 
against  the  shippers  which  they  had  not  enforced 
upon  the  ground  that,  though  solvent,  they  were 
foreigners. 

Campania    Navikra    Vasconzada  r.  Chur- i 
[cdiLL    AND    Sim  —  CoMPANiA    Naviera  I 
Vasconzada  r.  Burton  &  Co.,  [19061  1  K  B 
237  ;  75  L.  J.  K.  B.  94  ;  54  W.  K.  406  ;  94  l' 
T.  59  ;  22  T.   L.   R.   85  ;  11  Com.  Cas,  49  ;  10 
Asp.  M.  C.  177— Channell,  J. 

119.  Suh- Charter-Bills  of  Lading  Signed  hg 
MaHter—Oicnera  to  he  Responsible  for  Short 
Dehverg— Conclusive  Evidence  Clause.']— By  an 
ordinary  time  charter,  dated  January  J  0th 
1900,  the  plaintiffs  chartered  a  vessel  to  the 
defendant  under  which  the  captain,  officers 
and  crew  were  the  servants  of  and  paid  by 
the  owners,  and  the  charterers  were  to  pay 
for  coals,  port  charges,  &c.  ;  loading,  stowino- 
and  discharging  were  to  be  under  the  control  of 
the  master,  and  the  owners  were  to  be  responsible 
for  the  same.  The  master  was  to  be  under  the 
orders  and  directions  of  the  charterers  as  re- 
garded employment,  agency,  or  other  arrange- 
ments. Ihe  charterers  and  [or]  their  agents 
were  authorised  by  the  owners  to  sign  bills  of 
lading  on  the  forms  generally  in  use  by  their 
(the  charterers')  line.  The  owners  were  to  be 
responsible  for  short  delivery  of  or  damage  to 
cargo  but  that  the  charterers  should  pay  half 
the  claims  for  short  deh very  of  cargo  loaded  in 
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the  United  Kingdom  or  on  the  Continent  The 
charterers  exercised  their  option  of  sub-letting 
(as  owners)  the  steamer  to  W.  S.  K.  &  Co  of 
Pensacola.  By  the  sub-charter  dated  July  21st 
1900,  the  vessel  was  to  proceed  to  Pensacola  and 
there  load  from  W.  S.  K.  &  Co.  or  their  agent 
a  cargo  of  pitchpine  sawn  timber  and  lumber 
and  carry  the  same  to  Bordeaux.  The  vessel 
was  not  to  be  responsible  for  any  cargo  until  the 
same  was  taken  hold  of  by  her  loading  tackle. 
Ihe  vessel  was  to  sign  for  and  take  charge  of 
cargo  when  delivered  alongside,  but  not  to  be 
held  responsible  for  any  loss  from  alongside  or 
salvage  expenses,  provided  the  captain  furnished 
a  protest,  showing  the  cause  of  loss.  About 
160  logs  were  lost  from  alongside  before  ship- 
ment by  heavy  weather.  The  master,  without 
making  any  protest,  signed  clean  bills  of  lading 
upon  forms  which  contained  a  clause  that  "  all 
the  terms  and  exceptions  contained  in  the  sub- 
charter  are  herewith  incorporated  and  form  a 
part  hereof."  The  endorsees  of  certain  bills  of 
lading  made  claims  upon  the  defendants"  agent 
in  Bordeaux  in  respect  of  shortage.  The  defen- 
dants paid  two  claims  and  sought  to  recover  the 
amount  from  the  plaintiffs. 

Held— that  nothing  was  lost  on  the  voyage 
and  the  logs  which  were  short  never  formed  part 
ot  the  cargo,  and  the  plaintiffs  could  not  possibly 
be  liable  to  the  defendants  under  the  charter- 
party  of  January  10th,   1900,  for  short  delivery 
ot  cargo;  that  the  contract  effected  by  bill  of 
lading  was  one  of  carriage,  and  referred  to  goods 
actually  carried  ;  that  the  goods  in  question  never 
wfff  '^foon'^J- 1^^*  ^^"^  Charter-party  of  January 
10th,   1900,  did   not   make   the   defendants  the 
!  shipowners  during    the   i)eriod   covered    by  it 
i  and  the  endorsees  of  the  bills  of  lading  had  no 
right  of  action  against  the  defendants  ;  that  the 
carelessness  of  the  captain  in  signing  clean  bills  ^ 
ot  lading  did  net  seem  to  have  been  the  cause 
of  any  real  liability  by  the  defendants  to  the 
endorsees  of  the  bills  of  lading,  and  theirs  having 
been  either  a  voluntary  payment  or  a  payment 
to  which  they  became  liable  only  because  they 
misdescribed   themselvts  as  "owners,"  it  could 
not  be  recovered  from  the  plaintiffs. 
Thin  and  Another  v.  Liverpool,  Brazil 
[AND    River  Plate    Steam    Navigation 
Co.,  Ld.,  (1902)  18  T.  L.  R.  226— Wills,  J 


120.  Suh-charter-Lienfor  Freight— Goods  of 
bHbcharfcrer  carried  under  Bills  if  Lading - 
J^ins  of  Lading  to  he  "  ivithout  prejudice  to  this 
^Jl^'-f'^r --police  to  Sub-chartere'r  of  Ori<,inal 
t/m/-^e/-.J— Where  a  time  charter,  which  allows 
sub-chartering,  authorises  the  captain  in  general 
terms  to  sign  bills  of  lading  on  behalf  of  the 
shipovyners  "  without  prejudice  to  this  charter," 
these  last  words  merely  preserve  the  rights  inter 
-w  of  the  shipowners  and  original  charterers  • 
they  do  not  limit  the  authority  of  the  captain  by 
allowing  him  to  sign  only  bills  of  lading  which 
incorporate  the  lien  on  goods  given  to  the  ship- 
owners by  the  original  charter. 

Hansen  v.  Harrold  Bros.  ([18941  1  Q.  B.  61-'^ 
fol.owed.  ^ 

Therefore  a  sub-charterer's  goods  carried  under 
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Incorporation  of  Charter-party  in  Bill  of  Lading 

—  Contliuied. 
bills  of  ladin,^  are  not  subject  to  such  lien, 
unless  the  bills  of  lading  expressly  incorporate 
the  original  charter  :  mere  reference  to  it  in  the 
bills  of  lading,  or  knowledge  of  its  existence,  is 
not  sufficient. 

Fry  V.  Chartered  Mercantile  Bank  of  India 
((1866)  L.  R.  1  C.  P.  689). 

Secus,  if  the  sub-charterer  has  notice  of  a 
charter,  the  terms  of  which  are  in  fact  inconsis- 
tent with  the  bill  of  lading,  or  are  directed  to 
be  embodied  therein,  thereby  limiting  the  cap- 
tain's authority. 

Turner    and    Another    r.    Haji    Goolam 

[Mahomed    Azam,    [1904]    A.  C.  826  ;    91 

L.  T.  216  :  20  T.  L.  R.  599  ;  74  L.  J.  P.  C.  17  ; 

9  Asp.  M.  C.  .588— P.  C. 

V.  CARRIAGE    OF    GOODS. 

(a)  Deviation  of  Ship. 

121.  Carriage  of  Cattle — Ship  not  to  call  at  any 
Port — Exception  of  force  majeure — Miscalcula- 
tion as  to  Quantify  if  Coal — Calling  at  Port  to 
take  in  Coal — Deterioration  of  Cattle.^ — Cattle 
were  shipped  on  board  a  steamship  at  Buenos 
Ayres  for  Deptford  under  a  live  stock  contract 
which  excepted  the  usual  perils,  and  also 
excepted  loss  arising  ivoM\  force  majeure,  or  from 
any  negligence  of  the  master,  engineers,  or  other 
persons  in  the  service  of  the  shipowner,  whether 
arising  previously  or  subsequently  to  the  vessel's 
sailing,  or  by  unseaworthiness  or  unfitness  of  the 
ship  or  any  part  of  her  equipment  at  or  after 
the  commencement  of  the  voyage.  By  a  subse- 
quent clause  the  vessel  was  to  have  liberty  to 
deviate  "for  the  purpose  of  saving  life  or 
property,  but  not  to  call  at  any  port  or  ports 
before  landing  her  live  stock  except  in  case  of 
force  majeure.'^ 

The  vessel  sailed  from  Bueno?  Ayres  intending 
to  call  at  St.  Vincent  to  tnke  in  coal  for  the 
voyage  from  there  to  Deptford.  After  leaving 
Buenos  Ayres  it  was  found  that  she  had  not 
sufficient  coal  to  take  her  to  St.  Vincent,  and  she 
accordingly  called  at  Pernambuco  and  took  in 
coal  there.  On  arriving  at  Deptford  the  vessel 
was  detained  in  quarantine,  Pernambuco  being 
a  prohibited  port,  and  the  cattle  suffered  dete-  1 
rioration  in  consequence. 

Held — that  by  the  contract  the  vessel  was 
not  to  call  at  any  port  before  landing  her  live- 
stock, except  in  the  case  of  force  majeure ;  that 
the  deficiency  of  coal  owing  to  the  miscalculation 
as  to  the  quantity  to  take  the  vessel  to  j 
St.  Vincent  was  not  a  case  of  force  majeure,  the 
vessel  and  cargo  being  in  no  danger  ;  and  that, 
therefore,  the  shipowner  was  liable  for  the 
ileterioration  of  the  cattle. 
Yrazu     and     Another     r.    The     Astral 

[SHIPPING    Co.,    [1904]    20  T.  L.  R.  153;    9 
Com.  Cas.  100— Walton,  J. 


122.  Ciixtomary Route — From  Pari  to  Lirerpool 
— Via  Conntuntinople.] — There  were  shipped  in 
good  order  and  condition  142  casks  of  olive  oil 


under  bills  of  landing  at  Bari,  in  the  Adriatic, 
in  the  defendants'  steamship  Veria  and  the 
goods  were  to  be  delivered  under  the  contract  in 
like  good  order  aiid  condition  at  Liverpool  unto 
order.  The  bills  of  lading  were  endorsed  to  the 
plaintiffs  who  had  bought  the  oil.  Under  the 
bill  of  lading  the  ship  was  "  to  proceed  to  her 
port  of  destination  first,  returning  to  or  staying 
at  any  port  in  any  order  in  Black  Seas,  Levant, 
Adriatic,  Mediterranean,  Egypt,  Africa,  Portugal, 
Spain,  Belgium,  Germany,  France,  Ireland,  or 
Great  Britain  for  the  purpose  of  trading,  or  for 
any  other  purpose  whatever  in  any  order  or 
rotation  and  whether  in  or  out  of  the  customary 
or  advertised  routes,  without  the  same  being 
deemed  a  deviation."  The  vessel  first  completed 
her  outward  voyage  from  Liverpool  by  pro- 
ceeding to  Fiume,  and  other  Adriatic  ports,  and 
thence  to  Constantinople,  where  the  homeward 
voyage  began. 

Held — that  the  "  voyage  from  Bari  to 
Liverpool "  must  be  understood  in  a  business 
sense  ;  that,  as  the  jury  had  found,  Constan- 
tinople was  on  the  customary  routs  from  Bari  to 
Liverpool ;  and  that  there  had  been  no  deviation 
from  the  voyage. 

Evans,   Sons   &  Co.  r.  Cunard   Steamship 

[Co.,   Ld.,  (1902)  18  T.  L.  R.  374— Wills,  J., 

Liverpool  Assizes, 

123.  Limitation  ofLiairdity  in  Bill  of  Lading.] 
— A  bill  of  lading  for  the  carriage  of  goods  from 
Cyprus  to  London  exempted  the  shipowners 
from  liability  for  loss  or  damage  arising  from 
any  act,  neglect  or  default  of  .  .  .  stevedores 
.  .  .  .  in  the  management,  loHding,  stowing, 
discharging,  or  navigation  of  the  ship,  or  other- 
wise. The  ship  deviated  from  her  voyage,  and 
on  her  arrival  in  London  the  goods  were 
damaged  by  the  stevedores  in  unloading  them. 

Held — that  the  deviation  deprived  the  ship- 
owners of  the  stipulations  in  the  bill  of  lading 
limiting  their  liability,  though  the  damage  did 
not  occur  during,  or  owing  to,  the  deviation. 

Balian  v.  Jolij,  Victoria  S,-  Co.  ((1890)  6 
T.  L.  R.  345— C.  A.)  followed. 

Decision  of  Channell,  J.  ([1907]  1  K.  B.  243  ; 
76  L.  J.  K.  B.  106  ;  23  T.  L.  R.  89  ;  12  Com, 
Cas,  51)  affirmed. 

Joseph    Thorley    &   Sons,    Ld.,   /•.    Orchis 

[Steamship  Co.  Ld.,  [1907]  1  K.  B.  660;  76 

L.  J.  K.  B.  595  ;    9(5  L.  T.  488  :    23  T.  L.  R, 

338  ;  12  Com.  Cas,  251— C,  A. 

124.  Trann-.sltijipiug  Goodn  to  anot/ier  Steamer.] 
— Goods  were  shipped  on  board  a  general  ship 
under  a  bill  of  lading  for  carriage  from  the 
Persian  Gulf  to  London.  The  bill  of  lading  gave 
the  ship  liberty  to  proceed  to  or  call  in  any 
order  for  any  purpose  at  any  port  or  ports  what- 
soever, ami  to  deviate  for  any  purpose,  with 
liberty  at  any  port  to  shij)  the  whole  or  any  part 
of  the  goods  by  any  other  steamship,  or  "trans- 
ship or  lanil  or  store  and  thence  re-ship  on  the 
same  or  any  other  stcamshii).  Perils  of  the  sea 
were  among  the  cxcei)tt'(l  perils.  The  ship  also 
carried  cargo  for  CardiiT  and  the  United  States. 
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Carriage  of  Goods- Continued.  1  cargo  would  be  fit  at  some  future  date,  when 

The  ship  sailed  from  the  Persian  Gulf  bound  in  I  something  had  happened  in  the  way  of  further 
the  first  instance  for  London.  The  goods  in  I  "^^lying;  or  something  had  been  done  to  it  in  the 
question  were  damaged  by  perils  of  the  sea  '  ^^'^^  ^^  screening,  and  that  the  plaintiffs  were  not 
before  the  ship  arrived  at  Oran.     On  arrival  at  I  entitled  to  recover. 

Oran  the  ship  was  ordered  to  proceed  to  Cardiff  j      Mtara  v.  Heyider-mi  ((1872)  L  R  7  O  B  225  • 
du-ect,  and  on  her  arrival  there  theLondon  cargo  j  41  L.  J.  Q.  B.  158  :  20  W.  R  443  •'  26  l/ T  Vn  s  \ 
was    trans-shipped    into    another    steamer  and    442-Ex.  Ch.)  observations  in,  applied  ' 
I  he  goods  owner  claimed  for  I 

The  Savona,   [1900]   P.  252  ;  69  L.  J.  P.  95  • 
[49  W.  R.  303-Barnes,  J. 


taken  to  London. 

the  damage  to  the  goods  upon  the  ground  that 

the    shipowner,  by  altering  the  destination  of 

the  vessel  at  Oran  and  by  trans-shipping  the  goods 

at  Cardiff,  had  lost  the  right  to  rely  upon  the 

exceptions. 

Held — that  the  shipowner  was  entitled  under 

the  terms  of  the  bill  of  lading  to  act  as  he  had 

done,  and  could  rely  upon  the  exceptions. 

Hadji  Ali  Akbar  &  Sons,  Ld.  r.  The  Anglo- 

[Aeabian  and  Persian  Steamship  Co.,  Ld 

(1906)  95  L.  T.  610 ;  22  T.  L.  R.  600  ;  II  Com".' 

Cas.  219  ;  10  Asp.  M.  C.  307-Bigham,  J. 


(b)  Discharge  of  Cargo. 


125. 


'  As  fast  as  Sf  earner  can  deliver  or  Goods 

icill    he    WareJumsed   at  cost  of  Coiisignees" 

Option  of  Shlpowjier  as  to  Jlemedies.]~A  bill  of 
lading  provided  that  goods  were  to  be  "  taken 
from  the  ship  by  the  consignees  at  their  expense 
immediately  after  arrival,  aid  as  fast  as  steamer 
can  deliver,  or  the  same  will  be  trans-shipped  into 
lighters,  or  landed,  or  waiehoused  at  the  expense 
and  risk  of  the  consignees." 

Held  -that  this  provision  did  not  prevent  the 
shipowner  from  exercising  his  ordinary  remedy 
m  case  of  undue  delay— an  action  for  dam 


127.  Belay  in  Unloading  —  "  Goods  to  he 
received  .  .  .  conti?mously."] — A  bill  of  lading 
provided  that  the  cargo  was  to  be  received  by 
the  consignees  "  immediately  the  vessel  is  ready 
to  discharge  and  continuously  at  aU  such  hours 
as  the  Customs  House  authorities  may  give  per- 
mission for  the  ship  to  work,  any  custom  of  the 
port  to  the  contrary  notwithstanding." 

Held— that  the  true  construction  of  the  bill 
of  lading  was  that  as  soon  as  the  ship  was  ready 
to  discharge  the  consignees  must  not  delay  the 
ship  by  not  being  ready  to  take  delivery  of  the 
cargo,  but  must  be  ready  to  take  continuous 
delivery  ;  and  that  it  was  an  absolute  obligation 
to  take  delivery  in  that  manner ;  and  that  the 
case  must  go  back  to  Mathew,  J.,  to  determine 
whether  the  ship  was  ready  to  discharge  cargo. 

Decision  of  Mathew,  J.  ((1900)  16  T.  L.  R.  401) 
reversed. 

Maclay  and  Others  v.  Spillek  and  Baker, 

[Ld.,  (1901)  17  T.  L.  R.  391  ;  6  Com.  Cas.  217 

— C.  A. 

.  Ddivery  of  Goods— What  amounts  to— 


...^^  v^i  u.niuc  ucittj — au  acLion  ror  ciamaees    /i.,.^       i     tu  ,         ■       — -"■-<'•-.  -.^ 

respect  of  his  ship's  detention  ;    but  that  it  |  £f      •^T'l^'^.  Pys^ers  brought  an  action  for 
■  •  -  '  **    '^  '  balance  of  freight  for  the   carriage   of   certain 

bales  of  jute,  and  the  defenders  maintained  that 
they  were  not  liable,  on  the  ground  that  the  jute 
was  damaged  after  it  was  delivered  over  the 
ship's  side  and  while  the  pursuers  were  respon- 
sible for  its  safe  keeping.  Under  the  terms  of 
the  bills  of  lading  the  pursuers  were  bound  to 
deliver  the  goods  in  like  good  order  and  condition 


merely  gave  him  an  alternative  remedy,  available 
at  his  option. 

The  Arne,  [1904] 
[L.  T.  517;  20  T. 


P.  154;  73  L.  J.  P.  34;  90 
L.  R.  221 ;  9  Asp.  M.  C. 565 
— Div.  Ct. 


126^  Cargo  of  Coals  Wetted—Damage  to  Shi/j 


and  Danger  of  Cargo-Discharge  of  Cargo-Shin  fu  ^^t^-  TT  ,^^^PP^f  ^^e  delivery  to  be  "from 
Bepaired-Refusal  of  Master  to  Reload  Car  a  o\  \  ^^^  '^'^  '  ^""t}"^^  "^^^^'^  t'^*^  responsibility  shall 
—A  vessel  laden  with  coals  having  encountered  I  ^''^^^''.u  •  •  -^^^  goods  to  be  taken  delivery  of 
very  heavy  weather  put  back  for  a  port  of  refuc^e  !  ,  i.P  stealer  immediately  she  is  ready  to 
Partly  to  effect  the  necessary  repairs  and  nartlv  '  "T  "  .  ^^"^  defenders  endeavoured  to  estab- 
because  the  coal,  in  consequence  of  beino- wetted  i  ^'^^. '^  ci^^tom  of  the  port  by  which  they  were 
had  become  heated,  it  was  found  necessarv  to  ™'^^"6'^^»  notwithstanding  the  above  terms,  to 
discharge  the  cargo.  The  repairs  havine  been  '  1  ^^^""""^  ^^^^  *^^  go°^^  '^^""^  still  undelivered 
completed,  the  plaintiffs  insisted  that  the  carso  I  J"^  1  u  ™^^  °^  ^^^  shipowners,  although  they 
should  be  carried  on.  The  master  refused  to  do  ^'^^ '^'^^°  separated  from  the  ship's  tackles, 
so.  It  was  proved  that  the  caro-o  was  not  fit  to  I  i,  u  ^°"^''^  ^^^^^  '^'^^^  ^'^'^  defence  was  precluded 
be  carried  on  at  any  time  prior  to  the  issue  of  the  \  V.  *^  authority  of  the  British  Shipowner  Co.  v. 
writ  (issued  for  breach  of  contract)  that  -ift^r  '  '^^'""""'^  (^  R.  968)  which  related  to  a  discharge 
wards  it  became  fit  to  be  carried  on  provided  the  '  ,  ^  ^^^°^  °^  ^'"^'^  ^*  ^"^^  ^^'"*^  Po^'*  and  in  which 
cargo  had  eliminated  from  it  a  laro-e  nronortion  !  ^  ^'^"^  custom  was  pleaded  unsuccessfully,  and 
of  small  coal.  But  the  master,  bavins  rekrd  to  .  ^"^^^  decision  was  conclusive  on  the  point 
the  danger  which  was  to  be  anticipated  of  snon  ^^  alleged  custom  did  not  affect  or  vary  the 

taneous  combustion,  would  not  have  been  iustifipd"    p?^''^'  ^'^^e  according  to  which  delivery  of  each 
m  taking  the  risk  of  re-shippin^  the  careo  t      7^^   complete  as  soon  as    it  passed  over 

HELD-that  the  mn.tPv  „•..   ■     .«  V-      .-  '^'^  ^^"^^  '^^^  *^^  ^^^^^s  of  the  harbour 

2fusal,andwasuotC^^^  ^^^^    porers  employed  by  the  consignee-although  in 

it  might  be  months,  to^terrain   wLTfi^-..^!   IS.';^^  "l^^.l"/ !i-!.V/ J^''^ ^^.^-^^ 


ascertain   whether  the  I  "  delivery  as 


ly 

customary  "  and  not  that  the  ship's 
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Carriage  of  Goods — Continued. 

responsibilit}'  should  cease  or  delivery  being  free 

from  tlie  ship's  tackles. 

Knight  Steamship  Co.  v.  Fleming  Douglas 

[Co.,  (1898)  25  R.  1070  ;  35  So.  L.  R.  834— 

Ct.  of  Sess. 


129.  Discharging  at  Unsuitable  Place — Con- 
sequent Injnrii  to  Barge — Liahility  of  Cargo- 
owner  icho  has  stipulated  for  delivery  tlier-e.] — 
The  defeudiints  employed  the  plaintiff,  a  barge- 
owner,  to  convey  stone  and  deliver  it  upon  the 
bank  of  a  river  to  which  they  had  access  by 
special  permission  for  that  occasion.  There  was 
no  defined  landing  place,  but  barges  could  and 
did  discharge  there  by  means  of  planks  laid  upon 
trestles. 

The  master  of  the  plaintiff's  barge,  by  the 
advice  of  her  pilot  and  a  fisherman,  selected  a 
berth,  with  the  result  that  she  settled  down  on 
uneven  ground  and  was  strained. 

Held — that  the  defendants  had  made  no 
express  or  implied  representation  that  any  parti- 
cular berth  was  a  safe  one  ;  that  the  master  was 
the  proper  person  to  select  a  suitable  berth  for 
his  own  barge  ;  and  that,  therefore,  the  defen- 
dants were  not  liable  for  the  injury  to  the 
barge. 

The  Moorcock  ((1889)  14  P.    D.   64  ,•  58  L.  J. 
P.  73  ;    37  W.  R.  439  ;  m  L.  T.  654  ;    6  Asp. 
M.  C.  373— C.  A.)  distinguished. 
Parker    r.    Plomesgate    Rural    District 

[Council,  (1904)  9  Com.  Cas.  107— Walton,  J. 

130.  Goods  to  be  Received  by  the  Consignees 
"  Immediately  after  Arrival  of  Steamer" — Delay 
in  malting  Tteport  at  Custom  House — Obligation 
of  Comigiwe  to  Receive  Goods  before  Re2>ort — 
Custom  of  Port  of  London.'] — Goods  were  shipped 
from  Messina  to  London  under  bills  of  lading 
which  provided  that  they  should  "  be  received  by 
the  consignees  as  fast  as  steamer  can  deliver 
tliem  night  and  day  and  immediately  after  the 
arrival  of  the  steamer,  or  the  same  will  be  .  .  . 
warehoused  by  the  agent  of  the  ship  at  the 
expense  and  risk  of  the  receivers  of  the  goods." 
The  ship  arrived,  and  before  she  was  reported 
at  the  Custom  House  in  accordance  with  the 
Customs  Consolidation  Act,  1876,  the  goods,  the 
consignees  not  being  present  to  receive  the  same, 
were  landed  and  warehoused.  The  practice  in 
the  Port  of  London  is  that  when  a  Custom  House 
officer  is  present  upon  the  quay  the  permission 
of  the  Custom  authorities  to  discharge  the  cargo 
before  report  is  assumed  by  the  master,  unless 
such  permission  is  actually  refused  or  the  dis- 
charge forbidden.  The  consignees  subsequently 
paid  the  warehouse  charges  under  protest,  anil 
claimed  to  recover  them  from  the  shipowners. 

Held— that,  inasmuch  as  the  possibility  tliat 
the  goods  would  be  jjcrmitted  to  be  landed  before 
the  ship  was  reported  must  be  taken  to  have  been 
within  the  contemplation  of  the  parties  at  the 
time  the  contract  was  made,  there  was  an 
obligation  upon  the  consignees  under  the  bills 
of  lading  to  be  ready  to  receive  the  goods  before 
the  ship  was  reported   r.nd  that  therefore  they 


were  not  entitled  to  recover  the  amount  of  the 
warehouse  charges. 

Major  and  Field  r.  Grant,  (1902)  18  T.  L.  R. 
[742  ;  7  Com.  Cas.  231— Kennedy,  J. 

131.  Overcarriage  of  Goods — Liberty  to  over- 
carry  ^^  if  in  opinion  of  Ma.iter  discharge  cannot 
be  effected  tvithmit  undue  detention  " — Discharge 
really  rendered  impo.ssible  by  delay  at  previous 
Port  owing  to  yegligenee  of  Shipowner's  Agents.] 
— The  plaintiff  shipped  goods  by  the  defendant's 
ship  from  Australia  to  Cape  Town,  the  vessel 
being  at  liberty  to  overcarry  "  if,  in  the  opinion 
of  the  master,  discharge  cannot  be  effected  with- 
out undue  detention."  Want  of  care  on  the 
part  of  the  owner's  agents  at  Durban  delayed 
the  vessel,  and  in  consequence  she  arrived  at 
Cape  Town  too  late  to  take  the  berth  reserved 
for  her,  and  the  master  thought  it  necessary  to 
overcarry. 

Held — that  the  master  had  exercised  an 
honest  judgment  ;  and  that,  under  such  a  clause, 
his  decision  was  final,  unless  the  undue  detention, 
which  he  was  seeking  to  avoid,  was  the  result  of 
some  act  or  default  for  which  the  owner  was 
responsible  :  that  in  the  present  case  the  plaintiff 
was  entitled  to  damages  for  overcarriage,  because 
the  detention  would  have  been  due  to  the  negli- 
gence of  the  owners  agent  at  Durban. 

Decision  of  Kennedy,  J.  (88  L.  T.  863  ;  19 
T.  L.  R.  509)  affirmed. 

Searle  v.  Lund,   (1904)   90  L.  T.   529 ;    20 
[T.  L.  R.  390  ;  9  Asp.  M.  C.  557— C.  A. 

132.  Sale  of  Grain  Cargo  in  Rags — Discharge 
Overside — Weighing  Grain  on  Board — Dock 
Company's  Ch  a  ryes—  Liability  of  Consignee  not 
ivanting  Grain  to  be  weighed — Custom.] — The 
plaintiff  shipowners  alleged  that,  by  a  custom  of 
the  Port  of  London,  when  a, grain  cargo  in  bags 
was  discharged  overside,  it  was  the  duty  of  the 
consignee  to  give  an  order  to  the  dock  company 
to  weigh  the  cargo  on  board  and  to  pay  the  dock 
company's  charges  for  so  doing. 

Held — that  there  was  no  such  custom  as 
alleged. 

Judgment  of  Bigham,  J.  ((1900)  5  Com.  Cas. 
343)  affirmed. 

Marwood  I.  Taylor,  (190i)  17  T.  L.  R.  565  ; 
[6  Com.  Cas.  178— C.  A. 

133.  Stipulation  as  to  Discharge — Intended 
Rreacli  by  Shijiowner — Interim  Injunction.]— An 
interim  injunction  granted  restraining  ship- 
owners from  discharging  part  of  a  cargo  in  a 
particular  dock  contrary  to  the  terms  of  the  bills 
of  lading. 

Wood  r.  Atlantic  Transport  Co.,  (IDOO)  5 
[Com.  Cas.  121— Mathew,  J. 

c)  SocQiUEnts  of  Title. 

^  134.  Consent  of  Sellers  to  Buyer's  Po.'isession  of 
Bill  of  Lading — Draft  non-accepted — Indorse- 
ment of  Bill  tf  Lading  to  Sub-Buyer — Stojipayc  in 
transitu — Buna  fiiles — Notice — Sale  of  Goods  Act, 
1893  (56  i:  57  Vict.  c.  71),  s.  25,  suh'-s,  2,  .<.  47— 
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Carriage  of  Goods — Continued. 
Factors  Act,  1889  (52  &  53  Vict.  c.  45),  s.  2, 
su1)->t.  1,  .y.s\  9,  10.] — The  sellers  of  copper  for- 
warded to  the  bm'er  the  bill  of  lading  indorsed 
in  blank,  under  which  the  copper  had  been 
shipped,  and  a  bill  of  exchange  for  the  price  for 
the  buyer's  acceptance.  The  buyer,  when  he 
received  the  document,  was  about  to  become 
bankrupt.  He  did  not  accept  the  bill  of 
exchange,  but  indorsed  the  bill  of  lading  to  the 
plaintiffs,  with  whom  he  had  previously  entered 
into  a  contract  for  the  sale  of  copper,  and  the 
plaintiffs  paid  him  the  price  in  good  faith  and 
without  notice.  The  sellers  stopped  the  goods 
in  tramitn. 

Held — that  the  buyer  had  obtained  possession 
of  the  bill  of  lading  with  the  consent  of  the 
sellers  within  the  meaning  of  sect.  25,  sub-sect.  2, 
of  the  Sale  of  Goods  Act,  1893;  and  that  the 
plaintiffs,  who  took  the  bill  of  lading  in  good 
faith  and  without  notice,  had  a  title  to  the  goods 
which  defeated  the  sellers'  right  to  stop  the  goods 
in  transitu. 

Judgment  of  Mathew,  J.  ([1898]  2  Q.  B.  61  : 
67  L.  J.  Q.  B.  625;  79  L.  T.  55;  14  T.  L.  R. 
426;  3  Com.  Cas.  197;  8  Asp.  M.  C.  41.5) 
reversed. 

Cahn  r.  Pookett's  Bristol  Channel  Steam 

[Packet  Co.,  [1899]   1  Q.  B.  643  ;  68  L.  J. 

Q.  B.  515  ;  47  W.  R.  422  ;   80  L.  T.  269  ;   15 

T.  L.  E.  247  ;  4  Com.  Cas.  168  ;    8  Asp.  M.  C. 

516-C.  A. 

135.  Deposit  of  Insurance  Policy — Security  for 
Advance  by  BauJi.]— Where  a  person  makes" an 
advance  against  bills  of  lading  and  policies  of 
insuiance  upon  a  shipment  of  goods,  there  is  no 
doubt  that,  apart  from  special  circumstances, 
such  an  advance  would  be  made  upon  the  terms 
that  the  person  making  the  advance  was  to  hold 
as  security,  until  his  advance  was  repaid,  the 
bills  of  lading  and  the  policies  in  order  that  he 
might  be  secure  as  to  placing  himself  in  funds  to 
satisfy  his  advance. 

Decision  of  Bigham,  J.  ((1897)  14  T.  L.  R.  94) 
affirmed. 

SCHENKEK,  WALFORD  &  CO.  T.  NEDERLANSCHB 

[Bank   en    Credibt   Vereeniging   Voor 
ZuiD  Afrika,  (1898)  14  T.  L.  R.  .524— C.  A. 

136.  Payment  against  Surrender  of  Docicvients 
— Erasures  and  Alterations  in  Documents — Te7i- 
der — Refusal — ^V^t^l  Inspection  or  Inquiries.]— 
A  contract  was  made  for  the  shipment  of  wheat 
from  New  Orleans  to  Hamburg,  and  the  contract 
provided  that  the  documents— and  these  were 
the  documents  that  were  to  be  handed  to  the 
purchaser— shall  consist  of  a  bill  of  lading,  policy 
of  insurance  and  certificate  of  inspection.  The 
bill  of  lading  and  certificate  of  inspection,  as 
tendered,  were  in  accordance  with  the  facts,  the 
wheat  represented  by  the  bill  of  lading  being  in 
fact  in  holds  3  and  4,  and  the  wheat  the  subject 
of  the  certificate  of  inspection  being  also  in  fact 
in  holds  3  and  4.  The  shippers'  clerk  had 
discovered  that  the  figures  2  and  3  had  been 
erroneously  inserted  in  the  bills  of  lading,  and 


altered  those  figures  to  3  and  4.  It  was  after 
such  alteration  that  tl:e  bills  of  lading  were 
signed  by  the  ship's  agent  on  behalf  of  the  ship. 
A  similar  alteration  in  the  certificate  of  inspec- 
tion was  made  before  the  same  had  been  put 
in  circulation.  The  certificate  of  insurance  as 
originally  prepared  stated  the  wheat  insured  to 
be  in  holds  3  and  4,  and  such  certificate  was 
unaltered.  The  buyers  refused  to  accept  and  pay 
for  the  documents,  because  of  erasures  and  altera- 
tions therein. 

Held — that  the  documents  ought  to  have  been 
accepted  by  the  buyers  ;  that  the  buyers  ought 
to  have  looked  at  the  documents,  and  then  to 
have  made  inquiries  how  the  erasures  and  altera- 
tions were  made,  and  to  see  whether  tiiey  could 
come  to  the  conclusion  that  it  was  an"  honest 
transaction. 

In  re  Salomon  &  Co.  and  Naudszus  and 

[Another,  (1899)  81  L.  T.  325  ;  8  Asp.  M.  C. 

599— Div.  Ct. 


(d)  Exceptions  in  Bill  of  Lading. 

137.  ''Accidents  of  tite  Seas"—Sererity  of 
Weather — Closing  of  Ventilators  -Damage  to 
Cargo  by  Heat — Proximate  Cause.] — A  cargo  of 
maize  was  shipped  on  board  a  steamship  to  be 
carried  across  the  Atlantic  under  bills  of  lading, 
excepting  {inter  alia)  "  accidents  of  the  seas." 
The  ship  was  fit  to  carry  the  cargo,  which  was 
properly  stowed.  During  the  voyage  the  ship 
encountered  a  storm  of  exceptional  severity  and 
duration,  owing  to  which  her  ventilatois  were 
necessarily  closed,  for  a  prolonged  period,  for  the 
safety  of  the  ship.  As  a  result,  the  heat, 
generated  in  the  usual  course  of  the  voyage  of  a 
steamship,  was  prevented  from  escaping  and 
damaged  the  cargo. 

Hkld — that  the  severity  of  the  weather  was 
the  direct  cause  of  the  damage  to  the  cargo,  that 
this  damage  was  therefore  covered  by  the  excep- 
tion in  the  bill  of  lading,  and  the  shipowner  was 
not  liable  therefor. 

The    Thrunscoe,     [1897]    P.    301;     8    Asp. 

[M.  C.  313  ;  66  L.  J.  P.   173  ;  77  L.   T.  407  ; 

13  T.  L.  R.  566  ;  46  W.  R.  175— Div.  Ct. 

138.  ''At  Merchant's  Pish"  — .Exception  of 
Xegligence  or  Error  of  Judgment  —  Goods 
Damaged  by  Recklessness  in  Discharge — Lia- 
bility of  Shipowner.  ] — Goods  were  shipped  under 
a  contract  which  contained  exceptions  of  lia- 
bility for  damage  or  loss,  whether  on  shore,  or 
ship,  lighter,  or  hulk,  arising  from  negligence, 
barratry,  or  error  of  judgment  of  the  master, 
mai-iners,  engineers,  or  any  other  persons  in  the 
employment  of  the  shipowner.  In  the  margin 
of  the  contract  the  words  "  Carried  entirely  at 
merchant's  risk"  were  written.  The  goods  were 
damaged  through  the  reckless  conduct  of  the 
stevedores,  who  were  employed  by  the  shipowner, 
in  discharging  the  goods  into  lighters. 

Held — that  the  words  "  at  merchant's  risk  " 
did  not  cut  down  the  special  exceptions  ;  that 
damage  caused  by  recklessness,  which  was  an 
error  of  judgment  or  negligence  of  a  bad  kind, 
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Carriage  of  Gooda--Co)itin.ued. 
came  within  the  exceptions  ;  and  that  therefore 
the  shipowner  was  not  liable. 
Briscoe  &  Co.  v.  Powell  &  Co.,  (1905)  22 
[T.  L.  11.  128— Channell,  J. 

139.  "  Defects  lateiit  on  beff inning  Voyage  or 
otherwise''— Patent  Defects.]  —  Exceptions"  in  a 
bill  of  lading  must  be  clear  and  unambiguous  if 
the  shipowner  is  to  be  relieved  from  the  liability 
which  he  has  otherwise  undertaken  therein. 

One  of  the  exceptions  in  a  bill  of  lading  was 
of  "  all  loss  or  damage  arising  from  accidents  to 
or  defects  latent  on  beginning  voyage  or  otlier- 
wise,  or  to  hull,  tackle,  boilers  or  machinery,  or 
their  appurtenances." 

Held — that  the  words  "or  otherwise "  coidd 
not  be  read  as  including  patent  defects. 

Judgment  of  Bigham,  J.  [(1898)  1  Q.  B.  645  ; 
67  L.  J.  Q.  B.  514  ;  78  L.  T,  197  ;  14  T.  L.  R. 
269  ;  3  Com.  Cas.  109 ;  8  Asp.  M.  C.  351) 
affirmed. 

OwxERS  OP  Cargo  on  board  S.S.  Waikato 

[r.  New  Zealand  Shipping  Co.,  [1899]  1 

Q.  B.  56  ;  68  L.  J.  Q.  B.  1  ;  79  L.  T.  326  ;  15 

T.  L.  R.  33  ;  4  Com.  Cas.   10  ;  8  Asp.  M.  C. 

442— C.  A. 

See  No.  149,  infra. 

140.  "  3Ia7iagement"  —  Incorporatio)i  of  the 
Barter  Act  {Act  of  Congress  of  U.S.A.,  Feb.  I3th, 
1893) — Xegligence  in  the  "  Management  of  the 
Vessel."] — A  ship  experienced  bad  weather,  and 
the  forecastle  got  flooded.  Thereupon  the  Ijoat- 
swain,  in  order  to  clear  it  of  water — especially, 
no  doubt,  because  the  forecastle  formed  his  own 
quarters— endeavoured  to  clear  the  pipe,  which, 
if  it  had  been  clear,  would  have  carried  off  the 
water.  But  he  did  it  negligently,  because  he 
made  a  hole  in  the  pipe  instead  of  clearing  it  of 
the  obstacle.  The  shipowner  was  exempted 
from  all  liability  for  "  damage  or  loss  resulting 
from  faults  or  errors  in  navigation  or  in  the 
management  of  the  said  vessel." 

Held — that  the  boatswain's  act  was  done  in 
the  management  of  the  ship.  The  object  was  to 
clear  the  forecastle  of  water — that  is  to  say,  to 
render  the  forecastle  habitable  for  the  crew — to 
make  the  ship  fit  for  the  purpose  for  which  it 
was  intended.  The  shipowner  was  therefore 
exempt  from  liability. 

The  Glenochil  ([1896]  P.  10;  65  L.  J.  P.  1  ; 
73  L.  T.  416  ;  8  Asp.  M.  C.  218— Div.  Ct.) 
followed. 

The  Rodney,  [1900]   P.  112  ;  69  L.  J.  P.  29; 

[48  W.  R.  527  ;  82  L.  T.  27 ;  16  T.  L.  R.  183  ; 

9  Asp.  M.  C.  39— Div.  Ct. 

141.  '•  Management  " — Failure  of  Itefrigerating 
Machinery  —  Consequent  Damage  to  Cargo — 
Fault  or  Error  in  "■  Manaqement  of  Vessel" — 
Ilarter  Act  CI/.S.J.),  1893*  .v.  3.]— Butter  was 
shipped  from  New  York  under  a  bill  of  lading, 
which  incorporated  sect.  3  of  the  Harter  Act  to 
the  effect  that,  if  the  owners  of  a  vessel  trans- 
porting merchandise  to  or  from  any  port  in  the 
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U.S.  shall  exercise  due  diligence  to  make  the 
vessel  in  all  respects  seaworthy,  equipped,  and 
supplied,  neither  the  vessel  nor  her  owners  shall 
be  liable  for  damage  or  loss  resulting  from  faults 
or  eriors  in  navigation  or  management  of  the 
vessel.  Damage  was  caused  to  the  butter  by 
negligence  in  the  management  of  the  refrigerating 
machinery,  which  was  used  for  cooling  the  whole 
vessel,  and  not  only  the  butter. 

Held — that  the  loss  resulted  from  a  fault  or 
error  in  the  management  of  the  vessel,  and  that 
sect.  3  of  the  Harter  Act  excluded  any  liability 
on  the  part  of  the  shipowners. 

"Faults  or  errors  in  the  management"  of  a 
vessel  include  improper  handling  of  a  ship  as  a 
ship  affecting  the  safety  of  the  cargo. 

Owners  of  Cargo  on  Maori  Xing  v.  Hughes 
([1895]  2  Q.  B.  5.50  ;  64  L.  J.  Q.  B.  744;  44 
W.  R.  2  ;  73  L.  T.  141— C.  A.)  applied. 

Decision  of  Kennedy,  J.  [1903]  1  K.  B.  114; 
72  L.  J.  K.  B.  87:  52  W.  R.  85  ;  87  L.T.  717  ;  19 
T.  L.  R.  67  ;  8  Com.  Cas.  74  ;  9  Asp.  M.  C.  347) 
affirmed. 

RowsoN  r.  Atlantic  Transport  Co.,  [1903]  2 

[K.  B.  666  ;    72  L.  J.  K.  B.  811  ;    89   L.  T. 

204  ;  19  T.  L.  R.  668  ;  9  Asp.  M.  C.  458  ;  9 

Com.  Cas.  33— C.  A. 

142.  "  Neglect  and  Default  of  Master  in  the 
Navigation  of  the  Ship" — Rights  of  Part  Owner 
of  Ship  who  is  also  Master.] — Among  the  excep- 
tions in  a  bill  of  lading  was  "  the  neglect  or 
default  of  pilot,  master,  or  crew  in  the  navigation 
of  the  ship." 

Held — that  this  clause  enured  to  the  benefit 
of  a  part  owner  of  the  ship,  who  was  also  the 
master  for  the  voyage  mentioned  in  the  bill  of 
lading. 

Westport  Coal  Co.,  Ld.  v.  McPhail,  [1898] 

[2  Q.  B.   130  ;  8  Asp.  M.  L.  C.  378  ;  3  Com. 

Cas.  140  ;  67  L.  J.  Q.  B.  674  ;  78  L.  T.  490  ; 

14  T.  L.  R.  388  ;  46  W.  R.  566— C.  A. 

143.  Negligence  Clause — ^^ Heat" — ^^ Decay" 
— '■'■Sweating'" — Marginal  Clause — Liability  of 
Shipowner.]  —  Various  kinds  of  grain  were 
shipped  under  bills  of  lading  which  containetl 
the  following  exceptions  :  (1)  Act  of  God, 
enemies,  &c. ;  (2)  loss,  damage,  or  injury  arising 
from  sweating  .  .  .  decay  .  .  .  heat,  fire  on 
shore  or  at  sea  ;  (3)  that  the  master  and  owners 
shall  not  be  responsible  for  any  loss  or  injury 
from  any  of  the  causes  above  mentioned,  or  for 
any  loss  or  injury  arising  from  the  perils  or 
accidents  of  the  sea,  whether  any  of  the  perils 
causes  or  things  above  mentioned  ...  be  occa- 
sioned by  negligence.  Tlie  bill  of  lading  under 
which  some  maize  was  shipped  contained  a  mar- 
ginal clause  excepting  "  damage  by  heating  or 
any  other  damage." 

Held — that  "above-mentioned"'  in  the  latter 
part  of  the  third  exception  did  not  refer  to 
matters  specified  in  clauses  1  or  2  or  the  mar- 
ginal clause  ;  and  that  the  owners  were  not 
protected  from  liability  in  respect  of  improper 
storage. 

20 


611 


SHIPPING   AND   NAVIGATION. 


612 


Carriage  of  Goods — Continued. 

Meaning  of  "  heat,"  "  decay,"  and  "  sweating  " 
considered. 
The  Peaelmoor,   [190-t]  V.  2SG  ;  73  L.  J.  P. 

[50  ;  90  L.  T.  319  ;    20  T.  L.  R.  199  ;  9  Asp. 
M.  C.  5-tO— Barnes,  J. 

144.  "  Perils  of  the  Seas  and  Navigation  " — 
Wrong  Valve  opened  iy  Mistake— Incursion  of  Sea 
Water— Damage  to  Cargo— Liability  of  Ship- 
otvners.'] — Goods  were  carried  in  a  ship  of  which 
the  defendants  were  time-charterers  under  a  bill 
of  lading  which  contained  the  following  clause  : 
"  Loss  or  damage  resulting  from  any  of  the 
following  perils  (whether  arising  from  the  negli- 
gence, default,  or  error  in  judgment  of  the  pilot, 
master,  mariners,  engineers,  or  others  of  the 
crew,  or  otherwise  howsoever),  excepted  namely  : 
.  .  .  collision,  stranding,  or  other  peril  of  the 
seas,  rivers,  or  navigation."  The  engineer,  being 
desirous  of  admitting  water  to  a  ballast  tank 
for  the  purpose  of  the  work  of  discharging  the 
cargo,  by  mistake  opened  the  wrong  valve,  with 
the  result  that  water  flowed  into  a  carrying  part 
of  the  vessel,  thereby  causing  damage  to  the 
cargo. 

Held — that  the  defendants  were  protected 
from  the  liability  by  the  above  clause. 

Blackburn  v.  Liverpool,  Brazil  and  River 

[Plate  Navigation  Co.,  [1902]  1  K.  B.  290  ; 

71  L.  J.  K.  B.  177  ;    50  W.  R.  272  ;    85  L.  T. 

783  ;  18  T.  L.  R.  121  ;  7  Com.  Cas.  10  ;  9  Asp. 

M.  C.  2G3— Walton,  J. 


145.  ^-Providing,  Despatching  und  Xarignting 
the  vessel  or  otherwise'" — Dog  Lost  th  riiiiijh  -\f'gli- 
gence  in  Exercising. ] — A  dog  was  shiiiiird  under 
a  bill  of  lading  which  relieved  the  shipowner 
from  liability  from  loss  or  damage  arising  from 
any  act,  neglect,  or  default  of  the  masters, 
officers,  crew  or  any  servant  of  the  shipowner  in 
"  providing,  despatching,  and  navigating  the 
vessel  or  otherwise."  The  dog  was  lost  on  the 
voyage  in  consequence  of  it  being  turned  loose 
for  exercise  without  supervision. 

Held — that,  even  assuming  that  there  had 
been  negligence  in  losing  the  dog,  the  shipowners 
were  protected  from  liability  by  the  words  "  or 
otherwise." 

Packwood  r.  Union  Castle   Mail  Steam- 

[SHIP   Co..    Ld.,    (190i)   20    T.    L.   R.   59— 

Walton,  J. 

146.  ^^Refrigerator  Dill  of  Lading" — Two 
Clauses —  Construction —  Warranty  of  Seaworthi- 
ness.'] —  A  "  refrigerator  bill  of  lading  "  under 
which  meat  was  shipped  contained  two 
"exception"  clauses;  the  first,  in  large  type, 
excepted  damage  from  failure  of  machinery, 
insulation,  or  other  appliances,  refrigerating  or 
otherwise,  or  from  any  other  cause  whatever 
...  or  any  neglect  of  the  master  or  officers.  The 
second,  in  small  italics,  contained  exceptions 
which  were  only  to  protect  the  shipowners  "  if 
reasonable  means  have  been  taken  to  provide 
against  such  defects  and  unseaworthiness." 


The  meat  was  damaged  in  consequence  of  the 
improper  use  by  the  shipowners  of  a  disinfectant 
before  the  voyage  began. 

Held — that,  upon  the  true  construction  of  the 
bill  of  lading,  the  second  clause  qualified  the 
general  words  of  the  first,  and  that  (if  this  were 
not  clear),  at  any  rate,  the  shipowners  had  not 
used  words  sufficiently  precise  to  protect  them 
from  the  consequences  of  negligence,  and  that 
they  were  liable  for  the  damage. 

Decision  of  C.  A.  ([1904)  1  K.  B.  319  ;  73  L.  J. 
K.  B.  240  :    52  W.  R.  439  ;    90  L.    T.  187  ;    20 
T.  L.  R.  184  ;  9   Com.   Cas.  126  ;    9  Asp.  M.  C. 
513)  affa-med. 
Elderslie  Steamship  Co.,  Ld.  v.  Borthwick, 

[1905]  A.  C.  93  ;  74  L.  J.  K.  B.  338  ;  53  W.  R. 

401  ;  92  L.  T.  274  ;    21  T.  L.  R.  277  ;    10  Asp. 
M.  C.  25  ;  10  Com.  Cas.  109— H.  L.  (E.) 

147.  Pifrigerating  3Jachinery  —  Defect  in — 
Seaworthiness — Ship  ft  to  carry  Cargo  —  Bad 
Stowage.] — Fruit  was  shipped  under  bill  of  lading 
which  excepted  (^inter  alia)  loss  or  damage  from 
decay  resulting  from  bad  stowage,  insufficiency 
of  ventilation  or  temperature  of  holds,  whether 
occasioned  by  the  negligence  or  error  in  judgment 
of  the  master,  officers,  engineers,  crew  or  other 
persons  in  the  service  of  the  sliipowners,  and 
whether  before  or  after  the  commencement  of 
or  during  the  voyage,  or  from  defects,  latent  or 
otherwise,  in  hull,  tackle,  machinery,  refrigerat- 
ing or  otherwise,  (whether  or  not  existing  at 
the  time  of  the  goods  being  loaded  or  at  the 
commencement  of  the  voyage),  or  from  failure 
or  breakdown  of  machinery,  insulation,  or  other 
appliances  refrigerating  or  otherwise,  orfi'om  any 
other  cause  whatsoever,  whether  arising  from  a 
defect  existing  at  the  commencement  of  the 
voyage  or  at  the  time  of  the  shipment  of  the 
goods  or  not,  or  for  the  consequences  of  any  act, 
neglect,  default,  or  error  of  judgment  of  the 
master,  officers,  refrigerating  engineers,  crew,  or 
other  persons  in  the  service  of  the  owners,  or 
from  any  other  cause  whatsoever. 

On  the  voyage  the  fruit  was  damaged  owing 
to  the  cases  having  been  stowed  by  persons,  for 
whose  acts  the  shipowners  were  responsible,  too 
close  to  the  top  of  the  hold,  thus  making  it 
impossible  for  the  refrigerating  machinery  to 
properly  ventilate  the  hold  and  regulate  the 
temperature. 

Held — that  the  damage  was  caused  by  "bad 
stowage  "  within  the  meaning  of  the  exceptions, 
and  that,  therefore,  the  shipowners  were  not 
liable. 

Decision  of  Channell,  J.  (21  T.  L.  R.  438) 
affirmed. 

Bond,    Connolly    &    Co.     and    Others    v 

[Federal    Steam   Navigation    Co.,    Ld. 

(1906)  22  T.  L.  R.  685— C.  A 

148.  ''Restraint  of  Princes,  Rulers  and 
People "  —  Alleged  Prohibition  by  Law  of 
Imports — Ill-fov nded  Fear — Prem atii re  Rcfusa I 
by  Shipowner  to  Complete  Voyage.] — Rice  was 
shipped  at  Rangoon  on  board  the  defendants' 
steamship  for  carriage  to  Galatz,  under  bills  of 
lading  which  contained  the  exception,  "  restraint 
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Carriage  of  Goods— Co/ifi/iiwd. 
of  priuces."  On  June  18th,  llio  ship  being  then 
at  Beyrout,  the  defemhmts  were  informed  by  a 
Government  official  at  Galatz  that  the  importa- 
tion of  rice  from  Rangoon  into  Roumania  was 
prohibited  by  the  law  of  that  country,  and  that 
if  the  ship  came  to  Galatz  the  discharge  of  the 
rice  would  not  be  permitted.  The  law  of  Rou- 
mania did  not,  in  fact,  prohibit  the  importation 
of  rice.  On  June  23rd,  by  the  orders  of  the 
defendants  and  contrary  to  the  exprt-ssed  wish 
of  the  plaintiffs,  the  indorsees  of  the  bills  of 
lading,  the  ship  proceeded  to  London,  where  the 
rice  was  discharged  and  sold  at  a  loss. 

Held — that  the  defendants  were  not  justified 
in  treating  the  contract  as  being,  on  June  23rd, 
impossible  of  performance,  and  were  liable  in 
damage  for  the  non-delivery  of  the  rice  at 
Galatz. 

Beunxer  r.  Webster,  (1900)  16  T.  L.  R.  217  ; 
[o  Com.  Gas.  167 — Kennedy,  J. 

149.  "  I'/iseaivoytkine-^fi" — I'/ip'fne-ss  of  Ship  to 
jRecfire  Caiujo — Liab'ditji  of  iS/iipowners.'\ — In 
the  case  of  carriage  of  goods  by  sea  the  law 
places  certain  obligations  upon  the  shipowner 
which  will  always  bind  him,  uidess  there  are  in 
the  contract  of  carriage  clear  words,  which, 
without  any  ambiguity,  relieve  him  from  his 
common  law  liability. 

A  bill  of  lading  contained  the  exception  "  loss 
or  damage  resulting  from  .  .  .  the  consequence 
of  any  .  .  .  injury  lo  or  defect  in  the  hull,  tackle, 
boilers,  or  machinery,  or  their  appurtenances  .  .  . 
notwithstanding  that  the  same  may  have  existed 
at,  or  at  any  time  before,  the  loading  or  sailing 
of  the  vessel  .  .  .  and  whether  ...  the  loss  or 
injury  arising  therefrom  be  occasioned  by  .  .  . 
the  unseaworthiness  of  the  ship  at  the  beginning 
or  at  any  period  of  the  voyage,  provided  ail 
reasonable  means  have  been  taken  to  provide 
against  such  unseaworthiness." 

Sheepskins  shij)ped  under  the  bill  of  lading 
were  damaged  by  fresh  water  which  escaped 
from  a  broken  pipe.  It  was  admitted  that  the 
vessel  was  not  fit  to  receive  cargo  at  the  time 
when  the  sheepskins  were  loa(led,  and  that 
reasonable  means  had  not  been  taken  to  provide 
against  such  unfitness. 

In  an  action  by  the  endorsees  of  the  bill  of 
lading  against  the  shipowners  to  recover  the 
amount  of  damage  to  the  sheepskins  : — 

Held — that  the  latter  part  of  the  clause  re- 
lating to  unseaworthiness  was  a  qualification 
over-riding  the  exceptions  before-mentioned,  and 
that  the  common  law  warranty  of  "  fitness"  was 
left  untouched  ;  and  that  therefore  the  defen- 
dants were  liable. 

Waihato  v.  Xew  Zealand  Shipjnng  Co.  ([1899] 
1  Q.  B.  .56  ;  68  L.  J.    Q.  B.  1  ;  79  L.  T.  326  ;  8 

Asp.    M.    C.     112  —  V.    A.,    No.    139,    xupm) 
appn.vcl. 

Decision  of  Wills,  J.  (,s  Com.  < 'as.  1)  reversed. 

RATHB0NF5    BkO.S.  r.    Hwil)     McIVEK,    SONS    it 

[Co.,  (1903)  72  L.  .).  K.  !'..  703  ;  52  W.  R.  68  ; 

89  L.  T.  378;  19  T.   L.   R.  590  ;  8  Com.   Cas. 

303;  9  Asp.  M.  C.  167— C.  A. 


(e)  Freight. 

150.  "  To  he  paid  on  Delivery  in  Cash,  without 
Deduction,  on  Gross  Weight  at  Queen's  Beam  " — 
Custom  as  to  Ascertaining  Amount  of  Freight — 
Contradiction.] — Wool  was  shipped  in  Australia 
for  delivery  in  this  country  under  bills  of  lading 
which  provided  that  freight  was  "  to  be  paid  on 
delivery  in  cash,  without  deduction,  on  gioss 
weight  at  Queen's  beam."  The  shipowner 
alleged  that  by  the  custom  of  the  trade  the  con- 
signee had  the  option  of  having  the  goods 
weighed  at  his  own  expense,  or  of  taking  the 
goods  without  weighing  at  the  bill  of  lading 
weight,  plus  two  per  cent. 

Held — that  there  was  no  such  custom  as 
alleged,  and,  that  if  there  had  been  such  a 
custom,  it  would  have  been  bad  in  law  as  contra- 
dicting the  express  terms  of  the  bill  of  lading, 
and  that  the  defendant  was  only  liable  to  pay 
freight  on  the  actual  weight  of  the  goods  which 
must  be  ascertained  at  the  plaintiffs'  expense  or 
upon  the  bill  of  lading  weight,  if  it  was  thought 
fit  bj'  the  parties  to  take  that. 

Gulf  Line  v.  Laycock,  (1902)  18  T.  L.  R.  14  ; 
[7  Com.  Cas.  1 — Kennedy,  J. 


151.  Carriage  of  Cattle — Sui'plus  Fodder  for 
Cattle — Argentine  Government  Regulations. "] — 
The  defendants  shipped  sheep  and  cattle  from 
the  River  Plate  to  Liverpool  and  Deptford  on 
board  the  plaintiffs'  steamers  at  different  times 
during  the  years  1895-1899.  By  the  Argentine 
Government  regulations,  a  supply  of  fodder 
equal  to  thirty  days'  consumption,  with  five  days 
extra  for  emergencies,  was  required  to  be  carried 
for  every  head  of  live  stock  shipped  to  Europe 
from  the  Argentine  Republic.  The  original  con- 
tract provided  that  any  surplus  fodder  remaining 
on  board  on  arrival  at  Liverpool  beyond  what 
was  nccessari/  for  a  full  supply  according  to  the 
Argentine  Government  regulations,  freight  was 
to  be  paid  on  such  surplus  at  lO.v.  per  ton  weight 
or  measurement.  The  contract  was  renewed  in 
1898,  with  this  difference,  that  the  rate  of  freight 
for  surplus  fodder,  whether  hay  or  bag  seed,  was 
to  be  20.<.  per  ton.  The  bills  of  lading  contained 
the  following  clauses  :  "  On  arrival  at  destination 
surplus  over  and  above  five  days'  feed  to  pay 
freight,  hay  20s.  .  .  .  per  ton,"  .  .  .  '-all  other 
conditions  as  i)er  freight  contract  dated  in 
London  May  17th,  1898."  "Steamer  supplies 
.  .  .  conveyance  for  all  articles  necp-'isarn  freight 
free." 

Held — that  the  plaintiff's  in  rendering  their 
accounts  could  charge  freight  on  all  fodder  ilis- 
charged  by  the  ship,  deducting  therefrom  the  five 
days'  full  supply  recjuired  by  the  Argentine 
Government,  as  the  arrangement  to  pay  freight 
was  not  intended  to  come  into  effect  until  the 
arrival  of  the  sliip,  and  "necessary"  meant 
"necessary  in  fact  for  the  purposes  of  the 
voyage,"  and  referred  to  the  actual  (juantity  of 
fodder  consumed  and  not  th  rcciuirement's  of 
the  Government  at  the  port  ^of  shipment ;  and 
that  the  bill  of  lading  was  conclusive  th.it  the 
20—2 
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freight   on   hay    was  to   be  calculated   per  ton 

weight  instead  of  nieasuremeat. 

British  and  South  American  Steamship 

[Co.,  Ld.  r.  Anglo-Argentine  Live  Stock 

AND    Produce    Agency,    Ld.,    (1902)     18 

T.  L.  R.  382— Wills,  J.,  Liverpool  Assizes. 

(f)  Miscellaneous. 

152.  Alteration  of  Contract  in  Charter-party 
and  Bills  of  Lading — "  Manchester  excepted  " — 
Cleaning  of.'] — A  contract  provided  for  the 
sale  of  a  cargo  of  wheat  shipped  Vanduara,  at  a 
price  including  freight  and  insurance  to  any  safe 
port  in  the  United  Kingdom,  payment  to  be 
made  in  exchange  for  shipping  documents.  Tlie 
Vandvara  was  at  the  time  chartered  for  a 
voyage  from  Portland,  Oregon,  "  to  discharge  at 
a  safe  port  in  the  United  Kingdom,  Manchester 
excepted."  The  cargo  of  wheat  was  loaded 
under  bills  of  lading,  which  were  also  for  a 
safe  port  in  the  United  Kingdom,  Manchester 
excepted  The  buyers  declined  to  take  up  the 
shipping  documents,  on  the  ground  that  the 
words  "  Manchester  excepted"  constituted  a 
material  alteration  of  the  contract.  An  arbitra- 
tion was  held,  in  which  the  arbitrators  found 
that  the  words  "  port  of  Manchester,"  in  a  com- 
mercial sense,  only  included  Manchester  and  the 
waters  adjacent  thereto,  and  that  in  that  sense 
Manchester  was  not  a  safe  place  for  The 
Vanduara. 

Held— that  the  alteration  of  the  contract  by 
the  insertion  of  the  words  "  Manchester  excepted  " 
in  the  charter-party  and  bills  of  lading  was  not 
a  material  alteration,  by  reason  of  the  fact  that 
Manchester,  in  its  commercial  meaning,  was  not 
a  safe  port  for  Tlie  Vanduara,  and  that  the 
buyers  were,  therefore,  not  entitled  to  reject  the 
shipping  documents. 

The  decision  of  the  Div.  Ct.  ((1899)  80  L.  T. 
188  ;  4  Com.  Cas.  119 ;  8  Asp.  M.  C.  503) 
affirmed. 

In  re  G00DB0DY&  Co.and  Balfour  William- 

[SON  &  Co.,  (1900)  82  L.  T.  484  ;  5  Com.  Cas. 

59  ;  9  Asp.  M.  C.  G9— C.  A. 

153.  Custom  of  Port — Whether  Inconsistent  or 
not — Charges  for  Stowing  in  Tj-ansit  Shed — 
Mersey  Docks  Bye-laws — Mersey  Bocks  Acts 
Consolidation  Act,  1858.]  —  Sect.  35  of  the 
Mersey  Docks  Act,  1858,  allows  goods  to  be 
landed  and  deposited  in  the  "transit  sheds," 
merely  upon  giving  notice  to  the  customs  officer, 
and  without  formal  entry.  The  goods,  when 
piled  in  the  sheds,  can  be  more  easily  sorted, 
and  are  then  entered,  and  delivered  to  the 
various  consignees  in  complete  parcels,  and,  at 
the  same  time,  the  ship  avoids  delay  in  the 
process  of  unloading. 

Held — that  the  master  porter's  charge  for 
trucking  goods  from  the  ship,  and  piling  them  in 
the  shed,  is  not  included  in  the  "  all-round " 
charge  made  in  accordance  with  the  schedule  to 
the  bye-laws. 


The  provision  as  to  transit  sheds  has  given  rise 
to  a  custom  of  the  port  of  Liverpool,  whereby  in 
discharging  dried  fruit  cargoes  the  charges  for 
trucking  to,  and  piling  in,  the  transit  sheds  are 
always  borne  by  the  ship. 

Held — that  this  custom  is  not  inconsistent 
with  provisions  in  a  bill  of  lading,  whereby 
currants  are  to  be  delivered  to  the  consignee 
from  the  ship's  deck,  and  are  to  be  entered, 
landed  and  warehoused  at  his  expense,  if  he  is 
not  ready  to  take  delivery  from  the  deck. 

The  true  view  is,  not  that  the  custom  con- 
tradicts the  bill  of  lading,  but  that  both  parties 
tacitly  agree  to  annex  to  the  bill  of  lading  an 
incident  advantageous  to  each  of  them,  viz..  that 
delivery  shall  be  made  and  taken  in  a  substituted 
manner. 
Cardiff  Steamship    Co.,    Ld.   v.  Jameson, 

(1903)    88  L.  T.  87  ;   19  T.  L.  E.  159  ;  9  Asp. 
M.  C.  367— Div.  Ct. 

154.  Ihuiiagc  to  Ship — Putting  into  Tnter- 
mcdiatr  Port— Duty  to  take  Care  of  Cargo— Duty 
to  Transship'  Cargo. 

Held— on  the  facts,  that  the  shipowner,  whose 
ship  was  obliged,  owing  to  damage  sustained 
on  the  voyage,  to  put  into  an  intermediate  port, 
ought  to  have  discharged  the  cargo  of  maize 
there,  and  to  have  trans-shipped  it  into  another 
ship  for  conveyance  to  its  port  of  discharge,  and 
not  to  have  kept  the  cargo  on  board,  and  that  he 
was  therefore  liable  for  the  damage  to  the  maize 
caused  by  keeping  it  in  the  ship's  hold. 

Hansen  t:  Dunn,  (190fi)  22  T.  L.  R.  458  ;  10 
Com.  Cas.  100 — Kennedy,  J. 

155.  Delay — Goods  for  British  Troops — Ship- 
ment of  other  Goods  for  Enemy — Negligence  and 
Breach  of  Duty — Vessel  Arrested  in  Prize  Court 
— Fall  in  3Iarket  Value — Measure  of  Damages.'] 
— The  plaintiffs'  goods  were  shipped  at  New 
York  for  British  troops  on  board  the  defendants' 
steamship  for  carriage  to  Algoa  Bay.  '1  he  de- 
fendants allowed  to  be  shipped  on  the  same 
vessel  goods  mainly  consisting  of  bread  stuffs 
for  the  Queen's  enemies  in  the  Transvaal.  The 
vessel  sailed  after  war  had  been  declared.  The 
agents  of  the  ship  knew  the  true  character  of 
the  goods  and  the  intention  with  which  they 
were  shipped.  The  vessel  was  arrested  on  her 
arrival  at  Algoa  Bay  and  taken  to  Cape  Town, 
and  there  detained  for  just  four  months.  The 
plaintiffs  claimed  damages  from  the  defendants 
for  delay  in  the  delivery  of  the  goods  shipped  by 
them. 

Held — that  even  if  the  findings  of  the  Prize 
Court  at  the  Cape  that  "  there  was  reasonable  and 
probable  cause  for  seizing  the  ship,  that  there 
was  certainly  carelessness  in  taking  the  cargo  on 
board  at  New  York,"  were  not  conclusive,  the 
course  which  the  defendants  took  in  carrying 
enemies'  goods  without  the  knowledge  and  con- 
sent of  the  other  shippers  was  a  breach  of  duty 
towards  them,  and  was  in  effect  to  court  deten- 
tion, even  if  they  had  a  well-founded  hope  of 
being  able  to  give  such  explanations  to  the 
authorities  as  would    avoid   the   condemnation 
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of  the  sliip  ;  they  took  the  risk  of  escaping 
detention  without  consulting  the  plaintiffs  on 
the  matter  ;  that  the  defendants  wevc  jirimd /uric 
liable  to  the  plaintiffs  for  latedclivery,  and  could 
not  rely  upon  an  exception  to  excuse  them  from 
the  consequences  of  a  peril  which  their  own 
negligence  had  contributed  to  bring  about  ;  that 
they  were  therefore  liable  ;  and  that  the  damages 
were  to  be  measured  by  the  difference  between 
the  higher  market  rates  at  the  time  the  goods 
ought  to  have  been  delivered  and  the  less  market 
rates  at  the  time  when  they  were  delivered,  as 
the  fall  in  the  market  value  was  not  accidental 
but  inevitable. 

Decision  of  Mathew,  J.  ((1901)  17  T.  L.  R. 
739)  affirmed. 

Dunn    r.   Bucknall  Bros.  ;     Dunn   r.   DoN- 

[ALD  CURRIE   &  Co.,    [1902]   2  K.  B.    (JU  ; 

71  L.  J.  K.  B.  963  ;    51  W.  K.  100  ;  87  L.  T. 

497  ;    18  T.  L.  R.  807  ;  9  Asp.   M.  C.  336  ;  8 

Com.  Cas.  33— C.  A. 


156.  L'ujldennan — LiahiUti/ — Commun  Carrier 
— Policy  OH  Goods  "  loithout  Recourse  to  LigJtter- 
me>i" — Hate  of  Freight — Implied  Contract — 
Barge  lift  Unattended — Xegligence.'] — The  plain- 
tiffs agreed  verbally  with  the  defendant  that  he 
should  lighter  the  plaintiffs'  goods  from  the  Lea 
Cut  to  steamers  in  the  Thames,  at  a  low  rate  of 
freight.  No  express  contract  was  made  as  to 
the  terms  of  carriage,  but  it  was  known  to  both 
parties  that  the  plaintiffs  intended  to  insure  the 
goods,  and  they  were,  in  fact,  insured  by  a  policy 
expressed  to  be  "without  recourse  to  lightermen." 
It  is  a  common  practice  for  lightermen  on  the 
Thames  to  contract  on  the  terms  that  they  shall 
not  be  liable  for  any  insurable  risks,  or  that  they 
shall  only  be  liable  for  the  negligence  of  them- 
selves or  their  servants. 

Held — that  the  contract  between  the  plain- 
tiffs and  the  tiefendant  was  subject  to  an 
implied  condition  that  the  defendant  should 
not  be  liable  for  any  damage  to  the  goods 
caused  by  risks  which  could  be  insured  against. 

A  barge  was  left  for  the  night  properly  moored 
at  a  private  wharf  in  the  Lea  Cut,  but  without 
a  watchman  ;  she  was  not  leaking,  and  was 
exposed  to  no  obvious  danger. 

Held — that  the  fact  of  the  barge  being  left 
unattended  did  not  constitute  negligence. 
Thomas  &  Co.  r.  Buown,  (1899)  4  Com.  Cas. 
[186- Mathew,  J. 


157.  Passengers''  Luggage  —  Conditions  on 
Ticket — Injury  to  Luggage — Fitness  or  Seaworthi- 
ness of  Ship. ^ — Owing  to  want  of  space  on  a 
steamer,  cert.\in  luggage  was  stoweil  in  a 
lavatory.  The  water  was  cut  off  from  this 
lavatory, but  it  was  not  cutoff  from  tiie  adjoining 
one  ;  and  the  Judge  found  as  a  fact  that,  having 
regard  to  the  possibility  of  water  overflowing 
from  the  next  lavatory,  the  ship,  in  sailing  with 
the  luggage  so  stowed,  was  not  seaworthy,  in  the 
sense  that  she  was  not  properly  lit  to  carry  out 
the  contract  of  carriage.     The  plaintiff's  liiggnge 


was,  in  fact,  damaged  by  an  overflow  from  the 
next  lavatoiy. 

Held — that  the  defendants  were  not  protected 
by  a  clause  on  the  ticket  exempting  them  from 
liability  in  respect  of  loss  or  injury  "caused  by 
unseaworthiness  or  unfitness  of  the  ship,  pro- 
vided that  reasonable  diligence  has  been  used  to 
render  the  ship  at  starting  seaworthj'  and  fit 
for  the  voyage,"  and  that  the  plaintiff  could 
recover. 

Decision  of  Bigham,  J.  ((1903)  19  T.  L.  R. 
123  ;  8  Com.  Cas.  96)  affirmed. 

Upperton  r.  Union  Castle  Mail  Steamship 
[Co.,  Ld.,  (1903)  89  L.  T.  289  ;  19  T.  L.  R. 
687  ;  9  Asp.  M.  C.  47.5  ;  9  Com.  Cas.  50— C.  A. 

158.  Theft  of  Goods  Shipped  for  Carriage^ 
Xegligence  of  Officers.] — The  plaintiffs  sued  to 
recover  the  loss  of  a  quantity  of  gold  coins  which 
were  stolen  from  a  box  shipped  by  them  for 
carriage  on  the  steamer  Hohenzollern.  The  box 
was  delivered  to  the  purser  of  the  vessel  and 
placed  by  him  in  the  mail  room,  to  whish  access 
was  obtained  by  iron  double  doors,  opening  out- 
wards, secured  by  a  bolt  at  the  top,  another  at 
the  bottom,  and  two  locks — and  also  by  a  hatch- 
way in  the  top  of  the  room  secured  by  a  padlock. 
The  purser  kept  the  keys  of  the  hatch  and  doors, 
and  the  captain  had  a  duplicate  key  of  the 
hatch  padlock.  The  theft  was  committed  by  the 
quartermaster,  who  managed  to  displace  the  two 
bolts  of  the  door  while  working  in  the  mail  room. 
If  the  bolts  were  di-awn,  the  doors,  though  locked, 
could  be  pulled  open  outwards. 

Held — that  these  facts  disclosed  a  case  of 
negligence. 

The  Prinz  Heinrich,  (1898)  14  T.  L.  R.  48— 
[Barnes,  J. 

(g)  Short  Delivery. 

159.  Bill  of  Lading— E.sfojipcl.]— 'The  owners 
of  a  ship  were  held  not  to  be  precluded  from 
showing  that  part  of  the  goods  were  not  shipped 
on  board  the  vessel,  when,  looking  at  the  whole 
of  the  bill  of  lading,  there  was  no  clear  state- 
ment as  to  the  exact  quantity  received. 

Lohden  &   Co.  r.   Calder  &   Co.,  (1898)  14 
[T.L.R.  311— Bigham,  J. 

160.  Bill  of  Lading  to  be  Concluxire  Evidence 
of  Quantity  Delicered  to  Vessel — Different  Kinds 
of  Timber — Short  Delivery  of  some  Kinds — Over- 
deHrery  of  others — Adjustment  of  Croi<.i-cla.'m.'< — 
Freight  Over-paid— Shortage— Value  of  Timber 
Over-delivered.] — A  timber  cargo  (freight  calcu- 
lated at  so  much  jior  fifty  superticial  feet)  was 
shipped  under  a  charter-party,  which  made  the 
'■  bills  of  lading  conclusive  evidence  against  the 
owners  as  establishing  quantity  delivered  to 
ship."  The  bill  of  lading  showed  the  number  of 
pieces  of,  and  tlie  number  of  superticial  feet  in, 
each  kind  of  timber  :  and  also  the  total  number 
of  pieces,  and  total  number  of  superficial  feet. 
On  arrival,  the  deals  were  short  of  the  bill  of 
lading  figures,  while  the  scantlings  and  boards 
were  in  excess. 

Held — tliat  the  bill  of  lading  bound  the 
owners  as  to  the  amount  of  the  different  kinds 
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of  timber,  and  not  only  as  to  the  total  amount  ; 
that  the  consignees  were  entitled  to  allowance 
in  respect  of  the  shortage  of  deals,  and,  having 
accepted  the  excess  of  boards  and  scantlings, 
must  give  credit  for  the  value  of  such  excess. 
Further,  that  the  consignees  were  entitled  to 
rebate  in  respect  of  the  freight  of  deals  not  in 
fact  delivered,  such  rebate  to  be  calculated  by 
finding  the  average  number  of  snperticial  feut 
per  deal  as  shown  by  the  bill  of  lading,  and  thus 
determining  the  superficial  area  of  the  1,200 
deals  short  delivered 

SpaigU  V.  Farnworth  ((1880)  5  Q.  B.  D.  115  ; 
49  L.  J.  Q.  B.  346  ;  28  W.  E.  508  ;  42  L.  T.  296 
— Bo  wen,  J.)  approved. 

Mediterranean  and  New  York  Steamship 

[Co.  r.  A.  F,  &  D.  Mackay,  [1903]  1  K.  B.  297; 

72  L.  J.  K.  B.  147— C.  A. 

161.  "  Marlied  and  Xuniheredas  in  Margin  " — 
Goods  wronghj  Marhed — Evidenre  of  Shipment 
of  Goods — Conch/si veness  of  Bill  of  Lading — 
mils  of  Lad i mi  Act,  1855  (18  &  19  Vict.  c.  Ill), 
s.  3.]— By  sect.  3  of  the  Bills  of  Lading  Act, 
1855,  every  bill  of  lading  in  the  hands  of  an 
indorsee  for  valuable  consideration  representing 
goods  to  have  been  shipped  on  board  a  vessel  is 
made  conclusive  evidence  of  such  shipment  as 
against  the  master  or  other  person  signing  the 
same,  notwithstanding  that  such  goods  or  some 
part  thereof  may  not  have  been  so  shipped. 

The  plaintiff  was  indorsee  for  valuable  con- 
sideration of  a  bill  of  lading  signed  by  the 
defendants  in  these  terms  : — "  Shipped  on  board 
TIte  Fifeshire  1,076  carcases,  frozen  lambs,  being 
marked  and  numbered  as  in  the  margin."  The 
marks  and  numbers  in  the  margin  were  : — "The 
Sun  Br;.nd,  Canterbury,  N.  Z.,  Lamb  622  x,  608 
carcases."  The  bill  of  ladingcontained  the  clause  : 
— "  The  ship  will  not  be  responsible  for  correct 
delivery,  unless  each  package  is  distinctly, 
correctly,  and  permanently  marked  by  the  mer- 
chant before  shipment  with  a  mark  and  number 
or  address."  Of  the  608  carcases  shipped  under 
this  bill  of  lading  102  were,  in  fact,  marked  522 
and  not  622.  J  here  were  no  other  carcases 
marked  522  or  622  on  board.  The  first  figure  of 
the  number  622  had  no  distinctive  value  as 
regards  the  market  for  the  meat,  which  was,  as  a 
commercial  article,  unaffected  in  character  or 
value  whether  it  was  marked  622  or  522.  The 
carcases  marked  522  were,  on  the  arrival  of  the 
ship,  tendered  to  the  plaintiff  as  part  of  his  con- 
signment. The  plaintiff  refused  to  accept  them, 
and  brought  an  action  for  damages  for  non- 
delivery of  102  carcases. 

Held — that  the  defendants  were  not  liable. 

By  A.  L.  Smith,  M.R..  on  the  gi-ound  that  they 
were  exempted  from  liability  by  the  clause  in  the 
bill  of  lading,  as  the  carcases,  their  marks  not 
corresponding  with  those  in  the  bill  of  lading, 
were  not  "  correctly  "  marked  within  the  meaning 
of  that  clause. 

By  Collins  and  Romer,  L.  JJ.,  on  the  ground 
that  sect.  3  of  the  Bills  of  Lading  Act,  1885,  did 
not  estop  the  defendants  from  showing  that  the 


carcases  tendered  were  in  fact  part  of  the  goods 
shipped  under  this  bill  of  lading,  the  difference 
in  the  marks  affecting  merely  the  identification 
and  not  the  identity  of  the  goods. 

Judgment  of  Kennedy,  J.  ([1900]  1  Q.  B. 
714  ;  69  L.  J.  Q.  B.  419  ;  82  L.  T.  327  :  16 
T.  L.  R.  230  ;  5  Com.  Cas.  179  ;  3  Asp.  M.  C.  39) 
affirmed. 

Parsons  r.    New    Zealand    Shipping    Co., 

[1901]  1  Q.   B.  .548  ;    70  L.  J.   K.  B.  404  ;  49 

W.  R.  355  ;  84  L.  T.  218  ;  17  T.  L.  R.  274  ;  6 

Com.  Cas.  41  ;  9  Asp.  M.  C.  170— C.  A. 

162.  S/i  Oft  Deliver  1/  to  Holder  of  One  of  Several 
Bills  of  Lading  —  Conversion  —  Property 
Passing — Measure  of  Damages.'] — L.  loaded  a 
quantity  of  barley  on  a  ship  belonging  to  H., 
and  received  bills  of  lading,  which  j)rovided  that 
any  shortage  should  be  borne  proportionately  by 
each  receiver.  The  ship  was  unable  to  load  the 
whole  of  the  barley,  and  L.  agreed  to  indemnify 
the  holder  of  the  bills  of  lading.  One  bill  of 
lading  came  into  the  hands  of  B.,  who  handed  it 
to  M.,  and  M.  advanced  £5,057  16,?.  4rf.  upon  it. 
M.  received  less  than  the  quantity  of  barley 
covered  by  his  bill  of  lading,  as  the  holders  of 
the  other  bills  got  full  delivery  from  the  agents 
of  H.,  and  he  called  upon  B.  to  make  good  the 
deficiency,  which  B.  did  by  making  certain  pay- 
ments and  delivering  some  barley.  M.  sold  the 
barley,  and  rendered  to  B.  an  account  showing 
a  balance  remaining  due  on  the  transaction  from 
B.  of  £12  \s.  \)d.  Afterwards  B.  failed,  owing 
M.  some  £1,651. 

Held— that,  as  between  M.  and  H.,  M.  had  the 
full  property  in  the  barley  covered  by  his  bill  of 
lading,  and  that  H.  had  been  guilty  of  a  con- 
version, but  that  M.  could  only  recover  £12  \s.  ^d. 
as  damages. 

Montgomery  r.  Hutchins,  (1906)  94   L.   T. 
[207  ;  10  Asp.  M.  C.  223— Bray,  J. 

163.  Undivided  Portions  of  a  Bulk  Cargo— 
Proportions  if  Sliortage  and  Damage — Damaged 
Carqo  not  properly  Apportioned  a m on qst  Holders 
of  Bills  of  Lading— Duty  and  Liability  of  Ship- 
owner.']— Bills  of  lading  for  undivided  portions 
of  a  bulk  cargo  of  grain  had  a  clause  providing 
that  each  bill  of  lading  should  bear  its  due  pro- 
portion of  shortage,  damage  and  sweepings. 
The  first  consignee  got  delivery  of  none  but 
sound  grain  ;  another  consignee  was  therefore 
called  on  to  accept  more  than  his  due  proportion 
of  unsound  grain  ;  he  refused,  and  sued  the  ship- 
owner for  short  delivery. 

Held — that  there  was  no  duty  on  the  ship- 
owner to  apportion  the  grain,  and  that  the  action 
failed. 
Grange  &  Co.  r.  Taylor,  (1904)   52  W.   E. 

[429  ;  90  L.  T.  486  ;  20  T.  L.  R.  386  ;  9  Com. 
Cas.  223  ;  9  Asp.  M.  C.  559— Bigham,  J. 

(h)  Through  "Bill  of  Lading." 

164.  Lnrorporation  of  Terms — Arrival  of  Goods 
to  be  notijied  to  Consignee — Liability  of  Ship- 
oioner  for  not  Notifying.] — The  plaintiffs  de- 
spatched under  a  through  bill  of  lading  goods  to 
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their  own  order  from  San  Francisco  to  Philadel- 
jjliia  for  carriage  to  London  bj'  the  defendants' 
line  of  steamships.  The  bill  of  lading,  so  far  as 
regarded  the  carriage  from  Philadelphia  to 
London,  was  signed  by  the  defendants'  agent. 
The  bill  of  lading  provided  that  the  defendants 
sliould  notify  the  plaintiffs  of  the  arrival  of  the 
goods  in  London,  and  that  the  goods  were  subject 
to  all  the  conditions  expressed  in  the  regular 
forms  of  bills  of  lading  in  use  by  the  defendants' 
line.  The  regular  form  of  bill  of  lading  pro- 
vided that  any  freight  not  paid  within  seven 
days  of  tlie  final  dischaige  was  to  bear  interest 
at  the  rate  of  5  per  cent,  per  annum,  and  that 
no  claims  shoixld,  under  any  circumstances  what- 
ever, attach  to  the  steamer,  her  owners  or  agents, 
for  failure  to  notify  the  consignee  of  the  arrival 
of  the  goods.  The  defendants  did  not  notify  the 
plaintiffs  of  the  arrival  of  the  goods  in  London, 
and  in  consequence  the  plaintiffs  did  not  take 
delivery  of  them  for  some  time. 

Held — that  the  notification  clause  in  the 
regular  form  of  bill  of  lading  relieved  the  defen- 
dants from  liability  if  they  failed  to  carry  out 
the  obligation  imposed  by  the  through  bill  of 
lading  to  notify  the  arrival  of  the  goods. 

E.  Clemens  Hoest  Co.  v.  The  Norfolk  and 

[NoKTH  American  Steam  Shipping  Co., 

Ld.,  (1906)  22  T.  L.  R.  403  ;  11  Com.  Cas.  141 

— Kennedy,  J. 

165.  Land  and  Sea  Carriage—  Lien  for  Freiglt  t 
paid  for  Land,  Carriage — Xon-arrlral  of  Goods 
at  Port  of  Destination.] — Goods  were  consigned 
from  an  inland  town  in  America  by  railway  to 
Montreal  and  thence  by  steamer  to  London 
under  a  through  bill  of  lading  at  an  inclusive 
rate  of  freight.  The  bill  of  lading  contained 
conditions  with  respect  to  the  service  until  deli- 
very to  the  steamer  at  Montreal,  one  condition 
being  that  that  part  of  the  contract  was  executed 
and  all  liability  thereunder  terminated  on  deli- 
very to  the  steamer,  and  the  inland  freight 
charges  were  to  be  a  first  lien  due  and  payable 
by  the  steamship  company.  The  bill  of  lading 
aiso  contained  conditions  with  respect  to  the 
service  after  delivery  at  Montreal  until  delivery 
in  London,  one  condition  being  that  the  property 
covered  by  the  bill  of  lading  was  subject  to  all 
conditions  expressed  in  the  regular  forms  of  bills 
of  lading  in  use  by  the  steamship  company. 
This  latter  form  of  bill  of  lading  contained  a 
clause  that  when  goods  were  carried  at  a  through 
rate  of  freight  the  inland  proportion  tliereof  was 
due  on  delivery  of  ihe  goods  to  the  ocean  steam- 
ship, and  the  shii)owner  was  to  have  a  first  lien 
on  the  goods  in  whole  or  in  part  until  payment 
thereof.  The  goods  were  delivei-ed  to  the  steamer, 
and  the  steamship  comjiany  i)aid  the  inland 
freight  due  for  the  railway  carriage.  On  the 
voyage  to  London  the  steamer  ran  ashore,  but 
the  cargo  was  salved.  I'art  of  the  goods  were 
damaged  and  were  sokl,  and  the  rest  were  tran- 
shi[)ped  and  brought  to  London.  Thesteanishii) 
company  claimed,  in  addition  to  the  freight 
payable  on  the  goods  delivered  in  London,  a 
lien  on  the  goods  for  the  inland  freight  paid  by 


them  for  the  railway  carriage  in  respect  of  the 
goods  not  delivered  in  London. 

Held— that    the    steamship    company    were 
entitled  to  the  lien  claimed. 

Decision  of   Div.    Ct.    (75    L.    J.   P.  70  ;    9.") 
L.  T.  H9.j  ;  23  T.  L.  K.  .",64  ;  10  Asp.  M.  C.  281) 
affirmed. 
The  Hibernian,  Tasker   &   Co.    r.   Allen 

[Bros.  &  Co.,   [1907]   P.   277;   76  L.  J.   P. 
122  ;  97  L.  T.  363  ;  23  T.  L.  R.  519— C.  A. 

166.  Railway  and  Sea  Carriage— Bill  of  Lad- 
Inq  ]\'eii/ht  greater  than  Gruxs  Weight  Delirered 
—Pagment'of  Freight  on  Bill  of  Lading  Weight 
— Recovery  of  Over-payment  in  respect  of  Inland 
Freight.] — Certain  parcels  of  hay  of  which  the 
plaintiff  was  consignee  were  respectively  de- 
livered to  railway  companies  at  certain  places 
in  the  United  States  of  America,  to  be  carried  to 
New  York  and  thence  by  the  defendants  to 
London  under  through  bills  of  lading  signed  by 
an  agent  "  on  behalf  of  carriers  severally  but 
not  jointly."  By  the  terms  of  the  through  bills 
of  lading,  with  respect  to  the  service  until 
delivery  at  New  York,  all  liability  under  the 
contract  terminated  on  delivery  of  the  property 
to  the  steamships  at  new  York,  and  the  inland 
freight  was  a  first  lien,  due  and  payable  by  the 
defendants  ;  and,  with  respect  to  the  service 
after  delivery  at  New  York  and  until  delivery  at 
London,  payment  of  freight  was  to  be  made  on 
the  gross  weight  landed  from  ocean  steamships 
unless  otherwise  agreed  or  so  provided  in  the  bill 
of  lading,  or  unless  the  carriers  elected  to  take 
the  ^freight  on  the  bill  of  lading  weight.  The 
through  freight  was  made  up  by  the  railway 
companies  in  America  after  the  transport  rates 
of  the  defendants*had  been  ascertained. 

Held — that  (1)  upon  the  construction  of  the 
bills  of  lading  if  there  was  no  election  to  take 
the  bill  of  lading  freight,  and  the  defendants 
demanded  too  much  before  the  goods  could  be 
obtained  by  the  plaintiff,  they  would  be  liable 
to  be  sued  for  the  return  of  the  excess  of  freight 
paid  in  excess  of  the  overweight,  and  would  not 
be  entitled  to  say  to  the  plaintiff  that  he  must 
recover  from  the  land  carriers  in  America  so 
much  as  represented  the  overcharge  for  the  inland 
carriage.  (2)  Upon  the  facts  as  the  plaintiff, 
although  he  objected,  had  paid  the  bill  of  lading 
through  freight  and  had  accepted  a  rebate  of  the 
ocean  freight  only,  in  all  cases  where  the  bill  of 
lading  freight  was  greater  than  the  quantity 
delivered,  he  was  not  entitled  to  recover  the 
overpayment  for  inland  freight  as  having  been 
made  under  a  mistake  of  fact. 

KiTTS  r.  Atlantic  Transport  Co.,  (1902)  18 
[T.  L.  R.  739  :  7  Com.  Cas.  227— Kennedy,  J. 

167.  "  7'o  be  forwarded  at  Ships  Eicpense  and 
Owners  Ri.ik  "'—Xegllgenee  in  Tran.shipment — 
Negligent  Stowtige — Llahillty  of  Shlpoa-ner.] — 
Gootls  shipped  on  board  (he  l'.,  bound  from  A. 
to  B.,  were  "  to  be  forwarded  at  ship's  expense 
and  owner's  risk  "  to  C.  Part  was  damaged  by 
negligent  handling  in  tianshipment  and  part  by 
negligent  stowage  on  the  vessels  in  which  the 
goods  were  carried  to  C. 
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Carriage  of  GooAs— Continued. 

Held — that  the  owners  of  the  V.  were  liable 
for  the  first  part  of  the  damage  and  not  for  the 
second. 

Allan  Bros.  &  Co.   r.  James  Bros.  &   Co., 
[(1898)  3  Com.  Cas.  10— Bigham,  J. 

(i)  "Warranties. 

168.  Fitness  to  receive  Cargo — Duration  and 
Extent  of  Warranty — Incorporation  of  Harter 
Act — Efect  of  Warrant ij.']~\i\  a  contract  for 
the  sea-carriage  of  goods  there  is  prima  facie 
implied  an  absolute  warranty  that,  at  the  time 
when  the  goods  are  shipped,  the  vessel  is  fit  to 
receive  them  ;  the  warranty  does  not  continue  in 
force  after  the  goods  are  shipped. 

The  incorporation  in  a  bill  of  lading  of  the 
Harter  Act  does  not  substitute  for  such  warranty 
a  duty  merely  to  exercise  due  diligence. 

Goods  shipped  under  a  bill  of  lading,  which 
incorporated  the  Harter  Act,  were  damaged 
through  the  following  chain  of  events  :  an 
engineer,  who  had  opened  a  seacock  to  fill  a 
tank,  failed  to  screw  it  down  tight  ;  water  thus 
continued  to  flow  into  a  valve  chest  and  ulti- 
mately forced  out  some  defective  packing 
beneath  the  lid  of  such  chest ;  thence  the  water 
flowed  into  the  hold,  and  through  a  sluice  door, 
which  the  engineer  had  improperly  closed,  into 
the  hold  where  the  goods  were. 

Held — that  the  failure  to  close  the  seacock 
and  sluice  door,  occurring  after  the  goods  were 
on  board,  did  not  amount  to  breaches  of  the 
implied  warranty  ;  but  that  the  defective  pack- 
ing of  the  valve  chest,  which  was  defective  at 
the  date  of  loading,  was  such  a  breach. 
McFadden    v.  Blue    Star   Line,    [1905]   1 

[K.  B.  697  ;  74  L.   J.  K.  B.   423  ;  53  W.  R. 

576  ;  93  L.  T.  52  ;  21  T.  L.   R.  345  ;  10  Com. 
Cas.  123  ;    10  Asp.  M.  C.  55— Channell,  J. 

169.  Implied  Warranty  —  Fitness  to  carry 
2)articular  Cargo — Bullion.]  —  Bullion  was 
shipped  under  a.  bill  of  lading  upon  a  vessel 
which  had  a  bullion  room,  and  the  contract 
was  entered  into  with  the  knowledge  and  upon 
the  footing  that  there  was  a  bullion  room  for  the 
safe  carriage  of  bullion. 

Held — that  there  was  an  implied  warranty 
that  the  bullion  room  was  so  constructed  as  to 
be  reasonably  fit  to  resist  thieves. 

Decision  of  Mathew,  J.,  (2  Com.  Cas.  228  ;  13 

T.  L.  K.  500),  aflirmed. 

Qeeensland  National  Bank  Co.,  Ld.  r. 
[Peninsular  and  Oriental  Steam  Navi- 
gation Co.,  [1898]  1  Q.  B.  567  ;  8  Asp. 
M.  C.  338  ;  3  Com.  Cas.  51  ;  67  L.  J.  Q.  B. 
402  ;  78  L.  T.  67  ;  14  T.  L.  R.  166  ;  46  W.  R 
324— C.  A. 

VI.  DEMTJERAGE. 

(a)  Averaging  Days. 

170.  Dispatch-money  —  Averaging  Days  for 
Loading    and  Discharging.']  —  A    charter-party 


provided  that  a  cargo  of  iron  ore  should  be 
loaded  and  discharged  at  the  rate  of  200  tons 
per  twenty-four  hours  ;  charterers  to  have  the 
option  of  averaging  days  for  loading  and  dis- 
charging in  order  to  avoid  demurrage  .  .  . 
Dispatch-money  to  be  paid  for  any  time  saved 
in  loading  ...  to  be  settled  in  the  loading 
port. 

The  charterers,  having  saved  time  at  the 
loading  port,  agreed  with  the  captain  the 
amount  of  dispatch-money  for  such  time,  and 
indorsed  it  on  the  bill  of  lading  as  an  advance 
of  freight.  At  the  port  of  discharge  the  lay- 
days were  exceeded.  The  charterers  (by  their 
agent,  who  defended  and  accepted  liability) 
claimed  to  average  the  days  of  loading  and 
unloading. 

Held — that  as  the  charterers  had  exercised 
their  option  by  treating  dispatch-money  as  an 
advance  of  freight  at  the  loading  port,  they 
were  not  entitled  to  average  the  days  for  the 
purpose  of  avoiding  demurrage  at  the  port  of 
discharge. 

Oakville  Steamship  Co.  v.  Holmes,  [1900] 

[48  W.  R.  152  ;  16  T.  L.  R.  54  ;    5  Com.  Cas. 

48— Bigham,  J. 

171.  Rcasonahle  Despatch  —  Average  Bate  — 
Dublin — Discharge  as  Customary.] — There  is  no 
established  custom  of  the  port  of  Dublin  to  dis- 
charge cargoes  of  steamers  at  an  average  rate  of 
350  tons  per  day,  calculated  on  the  whole  period 
of  discharge.  A  charter-party  which  provides 
that  the  cargo  is  "to  be  discharged  as  customary 
for  steamers  at  port  of  discharge,"  is  in  effect  an 
open  charter-party,  under  which  it  is  the  right 
of  the  ship  and  the  duty  of  the  consignee  to  have 
the  cargo  discharged  with  reasonable  despatch. 
The  giving  of  reasonable  despatch  is  a  require- 
ment which  the  consignee  is  bound  to  satisfy 
de  die  in  diem.  He  cannot,  by  working  extra 
hard  on  one  day,  entitle  himself  to  idle  on 
another  day  ;  and  if  he  has  done  more  than  an 
average  quantity  at  the  beginning  of  the  dis- 
charge, he  cannot  on  that  account  relax  the 
measure  of  reasonable  diligence  towards  the 
end. 

Aberdeen    Glen   Line    Steamship    Co.    v. 

[Macken,    The   Steamship    "Gairloch," 

[1899]  2  Jr.  R.  1— C.  A. 

(b)  Colliery  Guarantee. 

172.  Arbitration  Clause  —  Incorporation  into 
Charter-party — Claim  by  Shipowner  for  Demur- 
rage— Stay  of  Action.] — A  charter-party  pro- 
vided that  a  ship  should  proceed  to  a  named 
port,  and  "  there  load  in  the  usual  and  customary 
manner  a  full  and  complete  cargo  of  Ferndale 
coal,  as  ordered  by  charterers,  which  they 
bind  themselves  to  ship  subject  to  colliery 
guarantee.  .  .  .  The  vessel  to  be  loaded  as  cus- 
tomary, but  subject  in  all  respects  to  the  colliery 
guarantee."  The  colliery  guarantee  provided 
that  any  question  arising  under  the  guarantee 
should  be  referred  to  arbitration.  The  ship- 
owners commenced  an  action  against  the  char- 
terers for  demurrage  at  the  port  of  loading. 
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Demurrage — Continued. 

Held — that  the  arbitration  clause  in  the 
colliery  guarantee  was  incorporated  into  the 
charter-party,  and  that  the  action  must  be 
stayed. 

Weir  &  Co.  v.  Pirie  &  Co.  (No.  1),  (1898)  3 
[Com.  Cas.  263— C.A. 

173.  "  CoUieri/  Working  I)ai/"]—A  charter- 
party  provided  that  a  ship  should  proceed  to  a 
named  port  and  there  load  "  in  the  usual  and 
customary  manner  always  afloat  in  days  to  be 
arranged  colliery  working  days,  as  per  colliery 
guarantee  form,"  a  cargo  of  coal.  The  coUieiy 
guarantee  provided  for  the  loading  of  the  ship  in 
fifteen  days,  and  contained  certain  exceptions  as 
to  time,  which  were  "  not  to  be  computed  as  part 
of  the  aforesaid  loading  time,  unless  used,"  in- 
cluding holidays,  time  from  5  p.m.  on  Saturday 
until  7  a.m.  on  Monday,  and  any  time  lost 
through  strikes  causing  a  stoppage  at  the  colliery. 
The  colliery  guarantee  also  provided  that  "for 
the  pur[)Oses  of  this  guarantee  all  holidays  and 
full-day  stoppages  at  our  collieries  shall  be 
deemed  to  commence  at  5  p.m.  the  working 
day  preceding  and  to  end  at  7  a.m.  the  working 
day  following  such  holiday  or  stoppage  "  ;  and 
I  hat  demurrage,  if  any,  was  to  be  at  certain 
specified  rates  per  day,  "  demurrage  to  be  in 
accordance  with  the  above  scale  payable  per 
colliery  working  day,  or  in  proportion  for  any 
]iart  of  a  day,  which  for  the  purpose  of  computa- 
tion shall  be  divisible  in  twenty-four  parts." 
The  parties  had  agreed  that  demurrage  at  the 
port  of  loading  should  be  payable  at  a  certain 
rate  other  than  that  specified  in  the  scale  in  the 
colliery  guarantee.  In  an  action  by  the  ship- 
owners claiming  demurrage  at  the  port  of 
loading : — 

Held,  affirming  the  judgment  of  Bigham,  J. 
(3  Com.  Cas.  280)— that  in  computing  the  time 
for  which  demurrage  was  payable,  the  time  after 
5  p.m.  on  the  days  preceding,  and  the  time 
before  7  a.m.  on  the  days  succeeding,  Sundays 
and  holidays  did  not  count. 

Clink  v.  Hickie,  Borman  &  Co.,  (1899)   15 
[T.  L.  R.  408  ;  4  Com.  Cas.  292— C.  A. 
Overruled  by  Saxon  Ship  Co.,  Ld.  v.  Union 
Steamshij)  Co.,  Ld.,  infra. 

174.  "  CoUirn/  Worliing  Buy'' — Exceptiom — 
Stvilte  ■ —  ('onfract  of  Sale  —  lirench  —  Time  for 
Ddiirri/ — Measure  of  Dam  ages.]  —  The  defen- 
dants chartered  the  plaintiffs'  ship  to  load  a 
cargo  of  coal.  The  charter-party  provided  that 
the  ship  should  pioceed  to  a  named  dock  and 
there  load  a  cargo  of  coal  in  twelve  clear  working 
days  (Sundays  and  liolidays  excepted)  "subject 
to  the  conditions  of  the  coUieiy  guarantee," 
"  demurrage  at  loading  port  as  })er  colliery 
guarantee."  The  colliery  guarantee  {)rovided 
for  the  loading  of  the  ship  in  twelve  days,  and 
contained  certain  exceptions  as  to  time,  which 
were  "  not  to  be  computed  as  part  of  the  aforesaid 
loading  time,  unless  used,"  including  all  holidays 
whereby  work  was  suspended  at  the  docks  or 
colliery,  time  from  5  p.m.  on  Saturday  until 
7  a.m.  on  Mondaj',  aiul  any  time  lost  through 


strikes  causing  a  stoppage  of  the  colliery.  The 
colliery  guarantee  also  provided  that  "for  the 
I)urpose  of  this  guarantee  all  holidays  and  full- 
day  stoppages  at  our  collieries  shall  be  deemed 
to  commence  at  5  p.m.  the  working  day  preceding, 
and  to  end  at  7  a.m.  the  working  day  following 
such  holiday  or  stoppage"  ;  and  that  demurrage, 
if  any,  was  to  be  at  certain  specified  rates  per 
day,  varying  in  proportion  to  the  tonnage  of  the 
vessel,  "  demurrage  to  be  in  accordance  with  the 
above  scale  payable  per  colliery  working  day." 
The  ship  proceeded  to  the  port  named.  The  lay 
days  commenced  on  March  IGth,  and  expired  on 
March  31st.  On  April  9th  a  strike  commenced 
at  the  colliery.  The  ship  remained  at  the  port. 
On  May  24th,  the  strike  continuing,  the  colliery 
company  gave  notice  that  they  could  not  load 
the  ship,  which  notice  was,  on  May  26th,  com- 
municated to  the  plaintiffs.  They,  with  reason- 
able dispatch,  obtained  another  charter-party, 
and  the  ship  left  the  port  on  June  17th. 

Held— that  "colliery  working  day"  meant  a 
day  which  was  an  ordinary  working  day  at  the 
colliery  in  normal  circumstances,  although  no 
work  might,  in  fact,  have  been  done  at  the 
colliery  on  such  day  ;  that  the  exception  as  to 
time  lost  through  strikes  only  applied  to  the  lay 
days,  and  not  to  the  time  when  the  ship  was  on 
demurrage  ;  that  the  shipowners  were  justified 
in  keeping  the  ship  at  the  port  after  the  strike 
commenced,  and  were  entitled  to  demurrage  for 
every  day  ifrom  March  31st  up  to  June  17th, 
excluding  Sundays  and  holidays. 

Held,  also — that  in  calculating  the  period  of 
demurrage  no  account  was  to  be  taken  of  the 
conventional  extension  of  Sundays  and  holidays, 
and  that  the  demurrage  period  included  the  time 
from  5  p.m.  to  midnight  before,  and  from  midnight 
to  7  a.m.  after,  Sundays  and  holidays. 

Clink  V.  HicMe,  Barman  S,-  Co.  (1.5  T.  L.  R. 
408  ;  4  Com.  Cas.  292— C.  A.,  No.  173,  sui)ra') 
overruled. 

Judgmentof  C.  A.  ((1899)  68  L.  J.  Q.  B.  914  ; 

81  L.  T.  246  ;  1.5  T.  L.  R.  477  ;  4  Com.  Cas.  298  ; 

8  Asp.  M.  C.  574)  reversed. 

Saxon  Ship  Co.,  Ld.  v.  Union  Steamship  Co., 

[Ld.,  (1900)  69  L.  J.  Q.  B.  907  ;  83  L.  T.  107  ;  16 

T.  L.  R.  527  ;  5  Com.  Cas.  381  ;  9  Asp.  M.  C. 

114— H.L.  (E.). 

175.  Loading  Time  ^^ on  Term.'iof  usual  CoHierg 
Guarantee  " — Port  of  Grimshg  —  Bemurvage  — 
E.vceptions — Strike.] — A  charter-party  provided 
that  a  ship  should  proceed  to  Giimsby,  and  there 
load  "in  the  usual  manner  according  to  the  cus- 
tom of  the  place"  a  cargo  of  coals,  "the  loading 
time  to  be  thirty-six  running  hours  on  terms  of 
usual  colliery  guarantee."  The  charter-party 
contained  the  following,  amongst  otlier  excep- 
tions :—"  Commotion  by  keclmen,  pitmen,  or 
any  hands  striking  work,  .  .  .  or  other  acts  or 
causes  beyond  the  freighter's  control  which  may 
prevent  or  rielay  "  the  loading  of  the  ship.  The 
ship  was  in  dock  at  Grimsby,  and  ready  to  load 
on  July  19th.  By  reason  of  the  Welsh  coal 
strike  there  was  at  that  date  an  accumulation  of 
ship])ing  at  Grimsby,  and  the  ship  was  thereby 
prevented  from  getting  a    berth    under    a    coal 
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tip  until  July  29tb,  after  which  date  the  loading 
jiroceeded  without  further  delay.  In  an  action 
by  the  shipowners  claiming  demurrage  : — 

Held — that  the  charterers  were  not  protected 
from  liability  for  demurrage  by  the  exceptions 
in  the  charter-party,  but  that,  by  the  provisions 
of  "  the  usual  colliery  guar;intee "  in  iise  at 
Grimsby,  the  time  for  loading  did  not  begin 
to  run  until  the  ship  was  under  the  tip,  and 
that  the  charterers  were,  therefore,  not  liable  for 
demurrage. 

Judgment  of  Bigham,  J.  (4  Com.  Cas.  80), 
affirmed. 

Shamrock    Steamship   Co.,   Ld.   r.   Stobey 
[&  Co.,  (1899)  81  L.  T.  413  ;  16  T.  L.  K.  6  ;  5 

Com.  Cas.  21  ;  8  Asp.  M.  C.  590— C.  A. 

(c)  Commencement  of  Lay  Days. 

176.  Charterer  iisinr/  ivith  Reamnahle BWiqence 
the  Usual  and  Ava'dahlc  Means  fur  Loading — 
Commencement  of  Charterer's  Ohl'ujat\on  to  Load  J] 
—  The  plaintiffs,  who  were  the  chartered  owners 
of  the  steamship  Hertha,  claimed  from  the  defen- 
dant, who  was  a  shipper  of  stone  at  Newlyn, 
demurrage  under  a  sub-charter.  The  material 
clauses  of  the  charter-party  were  as  follows  : — 
"  The  cargo  to  be  loaded  and  discharged  as  fast 
as  steamer  can  receive  and  deliver  during  usual 
working  hours  (Sundays  and  holidays  excepted). 
The  time  for  loading  and  discharging  to  count 
from  the  time  the  ship  arrives  at  the  loading  and 
discharging  ports  respectively  in  usual  working 
hours."  The  plaintiffs  had  brought  the  steam- 
ship to  the  port  of  loading  with  all  reasonable 
despatch.  The  vessel,  on  her  arrival,  found  the 
only  available  berth  occupied  by  another  steamer, 
and  the  only  available  quay  space  occupied  by 
stone  which  was  being  put  into  the  other 
steamer.  The  carts  usually  employed  to  bring 
stone  from  the  quarries  to  the  quay  were  for  the 
time  largely  employed  in  the  fishing  trade.  The 
defendant  did  all  he  could  to  get  every  available 
cart,  and  placed  the  berth  at  the  disposal  of  the 
ship  as  soon  as  he  could. 

Held — that  the  charterer  had  used  with 
reasonable  diligence  the  usual  and  available 
means  for  loading  and  thus  had  discharged  the 
whole  obligation  upon  him  ;  that  the  obligation 
of  the  charterer  to  load  did  not  commence  until 
it  was  pos-ible  to  load  ;  and  that  there  must  be 
judgment  for  the  defendant. 

Decision  of  Bigham,  J.  ((1902)  18  T.  L.  E.  18) 
affirmed. 

Temple,  Thomson,  and  Clarke  v.  Runnalls, 
[(1903)  18  T.  L.  R.  822— C.  A. 

177.  Place  of  Loading— Port— Arrived  Ship— 
Implied  right  to  Same  Berth.]— Where  under  a 
charter-party  a  ship  has  to  proceed  to  and  load 
or  deliver  at  a  named  place,  which  is  an  area 
larger  than  a  berth,  in  some  part  or  in  several 
parts  of  which  the  ship  can  discharge,  the  lay 
tiays  commence  as  soon  as  the  shipowner  has 
placed  the  ship  at  the  disposal  of  the  charterer 
in  that  named  place  as  a  ship  ready  so  far  as 


she  is  concerned  to  load  or  discharge,  notwith- 
standing that  the  charterer  has  not  named,  or 
has  been  unable  to  name,  a  berth  at  which,  in 
fact,  the  discharge  can  take  place.  The  words 
"usual  place  of  discharge"  in  a  port  mean  the 
commercial  ambit  of  the  port  as  distinguished 
from  the  whole  port  in  its  geogi-aphical  or  mari- 
time sense.  Where,  however,  the  charterer  is 
entitled  by  express  words  in  the  charter-party  to 
name  a  berth  for  the  discharge  the  lay  days'  do 
not  begin  to  run  until  the  ship  has  reached  the 
berth  named  by  him. 

Pi/man  v.  Dreyfus  ( (1889)  24  Q.  B.  D.  152  ; 
59  L.  J.  Q.  B.  13  ;  61  L.  T.  724  ;  38  VV.  R.  447  ; 
6  Asp.  M.  C.  444— Div.  Ct.)  followed. 

Decision  of  Channell,  J.  ([1907]  1  K.  B.  344  ; 
76  L.  J.  K.  B.  342 ;  96  L.  T.  458  ;  23  T.  L.  R. 
215  ;  12  Com.  Cas.  173  ;  10  Asp.  M.  C.  398) 
reversed. 

Leonis  Steamship  Co.,  Ld.  r.  Joseph  Rank, 
[Ld.,  (1907)  24  T.  L.  R.  128— C.  A. 

178.  Ship  to  Proceed  to  a  Port,  ^^to  a  Loading 
Place  as  Ordered'' — Ordfr  to  Shijj  to  go  to  Par- 
ticular Loading  Berth  at  the  Port.] — A  charter- 
party  made  between  the  plaintiffs  and  the  defen- 
dants provided  that  the  plaintiffs'  steamship  was 
to  proceed  to  Santander  excluding  San  Salvador 
old  tip  "  to  a  loading  place  as  ordered"  and  there 
take  on  board  a  full  and  complete  cargo.  The 
merchants  were  to  be  allowed  one  working  day 
for  loading  every  400  tons  of  cargo.  The  period 
for  loading  was  "not  to  commence  .  .  .  until 
after  a  true  written  notice  has  been  given  .  .  . 
that  the  vessel  is  wholly  unballasted  ,  .  .  and  in 
every  other  respect  ready  to  load  ...  and  that 
she  has  been  duly  entered  inwards  at  the  Custom 
House,  and  is  in  free  praclique."  It  was  also 
provided  that  the  charterers  were  to  be  advised 
of  the  steamer's  departure  from  the  last  port 
within  twenty-four  hours  of  sailing  for  Santander 
if  proceeding  diri!ct  ;  or  should  the  steamer  take 
outward  cargo  to  a  port  on  the  way,  the  captain 
to  telegraph  from  such  port  to  the  shippers  at 
Santander  the  probable  date  the  steamer  would 
be  there  ready  to  load  ;  and  further,  if  she  should 
not  have  arrived  at  Santander  and  be  ready  to 
load  within  twenty-seven  days  of  the  date  of  the 
charter-party,  the  charterers  were  to  have  the 
option  of  cancelling  the  charter-party.  The  ship 
arrived  at  Santander  on  November  18th,  and 
notice  under  the  charter-party  or  free  pratique 
was  given  on  November  19th,  but  in  consequence 
of  having,  by  the  custom  of  the  port  of  Santander, 
to  wait  her  turn  until  a  berth  was  ready  for  her, 
the  ship  did  not  arrive  at  the  loading  berth  to 
which  she  was  ordered  till  December  7th,  1900. 

Held — that  the  lay  days  began  to  run  from 
the  time  she  reached  the  loading  berth  to  which 
she  w^as  ordered  and  not  from  the  time  notice  of 
free  pratique  was  given,  inasmuch  as  the  place 
described  in  the  charter-party  as  that  at  which 
she  would  be  arrived  for  the  purpose  of  being  at 
the  charterer's  disposal  was  not  merely  the  port 
of  Santander,  but  the  port  of  Santander  and  the 
loading  place  at  that  port,  as  ordered. 
Modesto  Piniebo  &  Co.  r.  Dupre,  (1902)  86 

[L.T.560  ;  18  T.  L.R.351  ;  7  Com.  Cas.  105  ; 
9  Asp.  M.  C.  297— Kennedy,  J. 
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179.  TeriHiiiathin  of  Yoijaf/e  —  Drllvery  of 
Cdiujii  (it  Xitiiicd  Wharf— Wharf  utuler  Control 
of  Purchasers  of  Cargo  —  Bespo/ixihility  for 
Bchiij  in  Delh-erij  —  Dispatch  Money.']— The 
plaintiffs'  steamship  was  chartered  to  the  defen- 
dants, who  sold  a  cargo  ex  ship,  R.  Dock.  The 
purchasers  of  the  cargo  were  lessees  of  a  wharf  in 
the  R.  Dock,  and  had  sole  control  over  the  wharf 
and  the  berthing  of  vessels  there.  The  charter- 
l)artv  provided  that  the  vessel  should  jjroceed  to 
the  purchasers'  wharf,  and  there  deliver  her 
cargo.  "  Time  for  discharge  to  count  from  6  a.m. 
after  ship  is  in  eveiy  respect  ready  in  berth." 
The  vessel  arrived  in  the  R.  Dock  on  February 
8th,  and  was  then  ready  to  discharge.  Other 
vessels,  which  arrived  at  the  dock  after  the  plain- 
tiffs' vessel,  were  given  preference  to  suit  the 
business  arrangements  of  the  purchasers,  who 
did  not  give  the  plaintiffs'  vessel  a  berth  until 
February  14tb. 

By  a  contract  between  the  charterers  and  the 
purchasers  the  cargo  was  to  be  discharged  at  the 
rate  of  SOO  tons  per  working  day,  from  the  time 
when  the  ship  was  ready  to  discharge,  otherwise 
the  purchasers  were  to  pay  denuirrage  as  per 
charter-party. 

Held — that  the  lay  days  did  not  begin  to  run 
until  6  a.m.  on  February  15th,  and  that  the 
charterers  were  not  responsible  for  the  delay  in 
getting  into  berth,  though  they  did  not  insist 
on  their  rights  under  their  contract  wath  the 
IHirchasers. 

Judgment  of  Mathew,  J.  ((1899)  4  Com.  Cas. 
B.S.5)  affirmed. 

AVatsox  r.   H.  BoRXER  &  Co.,  Ld.,  (1900)  16 
[T.  L.  R.  524  ;  5  Com.  Cas.  377— C.  A. 

180.  To  Load  as  Cmtoinartj  always  Afloat — 
At  siirli  Wharf  as  Charterer's  Agent  may  Direct 
— Ifisi/ff(cient  Water  to  Complete  Loading  at 
Wharf — Ohstficlcs  to  Loading  caused  hy  Cliar- 
terers^  or  their  Engagements.] — Where  a  ship- 
owner agrees  to  load  at  such  wharf,  jetty,  or 
anchorage  as  the  charterer's  agent  may  direct, 
the  effect  is  the  same  as  if  the  jetty  or  anchor- 
age had  been  named  in  the  charter  i)arty. 

Tharsis  Copper  Co.  v.  Morel  ([1891]  2  Q.  B. 
(M7  ;  CI  L.  J.  Q.  B.  11  ;  40  W.  R.  58  ;  65  L.  T. 
659  ;  7  Asp.  M.  C.  106— C.  A.)  followed. 

To  load  as  customary  always  afloat  merely 
negatives  the  charterers  right  to  put  cargo  on 
board  except  at  such  times  as  the  vessel  is 
afloat. 

Carlton  Steanishij)  Co.  v.  Castle  Mail  Parhets 
Co.  ((1898)  A.  C.  486;  67  L.  J.  Q.  B.  795  ;  47 
W.  R.  65  ;  78  L.  T.  661  —  11. 1..,  see  No.  54,  supra) 
f(jl  lowed. 

If  a  ship  is  prevented  from  reaching  the 
named  jetty  in  consequence  of  other  engage- 
ments of  the  charterer  the  lay  days  begin  to 
run  as  soon  as  the  ship  is  (apart  from  berthing) 
ready  to  load. 

A  vessel  was  to  proceed  to  B.  and  there  load 
as  customary  always  afloat  at  such  wiiarf,  jetty, 
or  anchorage  as  the  charterer's  agent  might  direct. 
She  drew  too  much  water  to  load  fully  at  the 


jetty  at  B.,  but  it  would  not  have  been  unusual 
for  her  to  partly  load  there  and  complete  loading 
at  an  anchorage. 

On  May  27th  she  was  lying  at  a  buoy  ready 
to  load,  and  on  the  28th  she  was  ordered  to  the 
jetty  ;  it  proved,  however,  that  all  four  berths 
were  occupied,  three  of  tliem  by  vessels  belonging 
to  and  being  loaded  by  the  charterers. 

HeIjD — that  the  lay  days  began  to  run  from 
the  28th,  as  she  was  prevented  from  loading  by 
obstacles  put  in  her  way  by  the  charterers. 

But,   that    some    deduction    must    be    made 
because  the  master  subsequently  refused  to  go 
alongside  the  jetty  when  it  was  available  for  an 
interval,  and  so  prolonged  the  loading. 
Aktieselskabet  Inglewood  and  Millar's 

[Karri  r.  Jarrah  Forests,  Ld.,  (1903)  88 

L.  T.  5.59  ;  19  T.  L.  R.  405  ;  8  Com.  Cas.  196  ; 
9  Asp.  M.  C.  411— Kennedy,  J. 

(d)  Computation  of  Time. 

181.  Fraction  of  Day — Sundays — Tailing  in 
Ballast.] — A  ship  was  chartered  to  carry  a 
cargo  of  coals  from  Cardiff  to  Algoa  Bay,  and  by 
the  charter-partj'  the  cargo  was  "  to  be  received 
from  alongside  according  to  the  custom  and  law 
of  the  port  of  destination,  free  of  expense  and 
risk  to  tlie  ship,  at  the  average  rate  of  not  less 
than  120  tons  per  weather  working  day,  Sundays 
and  holidays  excepted  ;  tune  to  count  twenty-four 
hours  after  arrival  in  Algoa  Bay,  and  captain's 
notification  to  charterers'  agents  that  vessel  is 
ready  to  deliver  ;  demurrage  (if  any)  to  be  paid 
at  tlie  rate  of  id.  per  net  registered  ton  jier 
running  day."  The  lay  days  commenced  on 
November  19th,  and  the  time  for  discharging 
the  cargo  at  the  rate  of  120  tons  per  weather 
working  day  was  twenty-nine  days,  leaving 
3  tons  to  be  discharged  on  the  thirtieth  day. 
The  thirty-five  days  from  November  19th  to 
December  23rd  were  weather  working  days,  but 
five  of  them  were  Sundays.  On  two  of  the  Sun- 
days cargo  was  discharged,  the  consignees  paying 
the  extra  expense.  On  four  of  the  days  as 
the  cargo  was  discharged  the  ship  took  in 
ballast,  which  wtis  necessary  for  the  safety  of 
ship  and  cargo,  and  this  delayed  the  discharge. 

Held — (1)  that  the  charterers  had  thirty 
whole  lay  days  for  unloading  the  cargo  :  (2)  that 
the  Sundays  on  which  work  was  done  must  not 
be  counteil  as  lay  days  ;  and  (3)  that  the  tlays 
on  which  the  ship  was  taking  in  ballast  must  be 
counted  as  lay  days,  the  taking  in  ballast  not 
being  a  breach  of  any  obligation  on  the  part  of 
the  shipowners,  but  merely  the  performance  of 
a  necessaiy  opeiation. 

Yeoman  v.  R.  ([1904]  2  K.  B.  429  ;  73  L.  J. 
K.  B.   905  ;    52  W.  R.  (i27  ;  20   T.   L.   R.  524  ; 
9  Com.  Cas.  269— C.  A.,  No.  183.  infra')  distin- 
guished. 
Houldkr    r.   AVeir,    [1905]    2   K.   It.  267  ;    74 

[L.  J.  K.  B.  729  ;   92  I..  T.  861  ;   21  T.  L.  R. 

503  ;  10  Com,  Cas.  228  ;  10  Asp.  M.  C.  81  — 
Channell,  .1. 

182.  London  Corn  Trade  Association  Contract 
—  Construction.] — A  charter-party  incorporated 
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the  London  Corn  Trade  Association  Contract, 
which  contains  the  following  provision  as  to 
lay  days  : — "  One  running  day  for  every  400 
tons  up  to  2,800  tons  of  grain,  and  for  all 
quantities  in  excess  500  tons  per  day." 

Held — that,  upon  the  true  construction  of 
this  clause,  whatever  might  be  the  size  of  the 
vessel,  one  day  was  to  be  allowed  for  every 
400  tons  up  to  2,800,  and  one  day  for  every 
500  tons  above  that  figure  ;  and  that,  therefore, 
with  a  cargo  of  3,800  tons  nine  (i.e.,  7  +  2  days) 
must  be  allowed. 

Decision  of  Walton,  J.  (89  L.  T.  507;  20 
T.  L.  R.  37  ;  9  Com.  Cas.  83)  affirmed. 

Turner,  Brightman  &  Co.  v.  Bannatyne 

[&  Sons,  Ld.,  (1904)  20  T.  L.  R.  782  ;  9  Asp. 

M.  C.  495  ;   91  L.  T.  618  ;   9  Com.  Cas.  306  : 

10  Asp.  M.  C.  1— C.  A. 

183.  Pa7't  of  a  Z>c///.]— By  a  charter-party,  the 
cargo  on  board  a  ship  was  to  be  "  discharged  at 
the  average  rate  of  not  less  than  210  tons  per 
working  day,  weather  permitting  ;  the  time  to 
commence  in  accordance  with  the  custom  of  the 
port  ;  Sundays  and  all  holidays,  and  time  lost 
through  strikes  or  lock-outs  of  workmen,  acci- 
dent, frosts,  floods,  rains,  winds,  rollers,  or  any 
cause  whatever  beyond  the  control  of  the  con- 
signee of  the  cargo  not  to  count  as  discharging 
time."  By  the  next  clause,  "  demurrage  to  be 
paid  at  the  rate  of  id.  per  net  register  ton  per 
day,  and  ^j/y;  ratcl  employed  beyond  the  time 
allowed  for  discharging."  The  average  rate  of 
210  tons  per  working  day  worked  out  at  11^ 
days.  The  discharge  took  longer,  and  the  ship- 
owners claimed  demurrage  after  the  11  j  days. 
The  charterers  contended  that  part  of  a  day 
could  not  be  counted,  and  that  as  they  had 
rightfully  broken  into  the  twelfth  day  they 
were  entitled  to  the  whole  of  that  day  for 
discharging. 

Held— that  portions  of  a  day  must  be  taken 
into  account,  and  that  the  shipowners  were 
entitled  to  demurrage  after  the  11^  days. 

Yeoman  v.  The  King,  [1904 J  2  K.  B.  429  ;  73 

[L.  J.  K.  B.  905  ;    52  W.  R.  627  ;   20  T.  L.  R. 

524  ;  9  Com.  Cas.  269— C.  A. 

184.  Time  to  Count  from  the  Time  '■'■  ivheii  Ship 
is  in  every  respect  ready  in  Berth,  hut  Berth 
guaranteed  tvithin  Twenty-four  Hours  or  Time  to 
count'' — Bye-law  of  Bonk.'] — Where  a  charter- 
party  contained  a  clause  that  the  time  for  dis- 
charging was  to  count  from  the  time  "when 
ship  is  in  every  respect  ready  in  berth,  but 
berth  guaranteed  within  twenty-four  hours  or 
time  to  count,"  and  where  by  a  byelaw  of  the 
dock  no  one  consignee  was  allowed  to  have 
more  than  three  vessels  in  dock  at  the  same 
time  : — 

Held— that  between  the  owners  of  the  vessel 
and  the  charterers  the  latter  were  not  responsible 
for  the  delay  occasioned  by  the  postponement  of 
the  discharge  of  the  owners'  vessel  in  consequence 
of  there  being  three  vessels  belonging  to  the  con- 


signees of  the  charterers  already  berthed  in  the 
dock. 

The    Deerhound,  (1901)   49  W.  R.   511;    84 

[L.  T.  360 ;  17  T.  L.  R.  328 ;  6  Com.  Cas.  104  ; 

9  Asp.  M.  C.  189— Barnes,  J. 

185.  ^'■Working  Day.''] — By  the  terms  of  a 
charter-party  a  vessel  was  to  be  loaded  in  nine 
"  working  days,"  and  to  be  discharged  ''per  like 
working  day  ...  to  count  from  6  a.m.  after  the 
ship  is  .  .  .  ready.  ...  To  work  day  and  night 
if  required  to  do  so  "  at  port  of  discharge. 

Held — that  a  "working  day"  at  the  port  of 
loading  was  one  of  twelve  (and  not  twenty-four) 
hours  from  6  a.m.,  and  that,  therefore,  demur- 
rage began  to  run  at  6  p.m.  on  the  last  of  the 
lay  days. 
Mein  r.  Ottman,  (1904)  6  F.  276— Ct.  of  Sess. 

186.  "  Working  Bay  of  Twenty-four  Consecutive 
Hours.'"] — A  "working  day  of  twenty-four  con- 
secutive hours  "  means  a  period  of  twenty-four 
actually  consecutive  hours,  including  the  hours 
of  night. 

Forest    Co.   V.   Iberian    Ore    Co.    ((1899)    16 
T.  L.  R.  59 — C.  A.,  iti/ra)  distinguished. 
TuENBULL,  Scott  &  Co.  r.  Ceuickshank  & 
[Co.,  (1905)  7  F.  265— Ct.  of  Sess. 

187.  "  Working  Bay  of  Twenty-four  Hours."] 
— A  charter-party  provided  that  the  charterers 
were  "  to  be  allowed  350  tons  per  working  day 
of  twenty-four  hours,  weather  permitting 
(Sundays  and  holidays  excepted),  for  loading  and 
discharging  .  .  .  same  to  count  from  6  a.m.  of 
the  dHy  following  the  day  when  steamer  is 
reported  at  the  Custom  House,  unless  she  be 
reported  before  noon,  in  which  case  time  to 
count  from  notice  of  readiness,  and  in  every 
respect  ready  to  load  or  discharge  respectively 
in  free  pratique.  Steamer  to  work  at  night  if 
required,  also  on  Sundays  and  holidays,  such 
time  not  to  count  as  lay  days  unless  used." 

Held — that  the  charterers  were  entitled  to 
twenty-four  working  hours  for  the  loading  or 
discharging  of  each  350  tons. 

Judgment  of  C.  A.  ((1898)  79  L.  T.  240  ;  14 
T.  L.  R.  560  ;  3  Com.  Cas.  316  ;  8  Asp.  M.  C. 
438)  affirmed. 

Forest  Steamship  Co.  r.  Iberian  Iron  Ore 

[Co.,  (1900)  81  L.  T.  563  ;  16  T.  L.  R.  59  ;  5 

Com.  Cas.  83  ;  9  Asp.  M.  C.  1— H.  L.  (E.) 

(e)  Custom  of  Port. 

188.  Charterer's  Ohligafion  to  have  Cargo  ready 
— Ship  kept  waiting  for  a  Loading  Order  — 
Liahility  of  Charterers.]  —  The  'defendants 
chartered  a  vessel  from  the  plaintiffs  to  proceed 
to  N.,  and  there  load  a  cargo  of  coal  from  a 
specified  colliery.  There  were  a  number  of 
vessels  waiting  for  coals  from  this  colliery,  and 
the  chartered  vessel  had  to  wait  her  turn  for  a 
loading  order. 

Both  parties  knew  the  practice  of  the  port, 
and  the  defendants  did  not  act  unreasonably  in 
refusing  to  name  another  colliery. 
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Held — that  the  charterers  were  not  liable  for 
the  delay  ;  and  that  they  had  fulfilled  their 
obligation  to  have  a  cargo  ready  for  the  vessel, 
when  they  got  a  loading  order  in  her  proper 
turn  from  the  colliery,  although  the  charter- 
party  contained  no  provision  as  to  regular  turn. 

Little  V.  Stevemon  ([1896]  A.  C.  108;  65  L.  J. 
P.  C.  69  ;  74  L.  T.  529— H.  L.)  followed. 

Graiit  V.  Coverdale  ((1881)  9  App.  Cas.  470  ; 
53  L.  J.  Q.  B.  162  :  32  W.  R.  831 ;  51  L.  T.  472  ; 
5  Asp.  M.  C.  353— H.  L.)  distinguished. 
Jones  v.  Green  &  Co.,  [1904]  2  K.  B.  275  ;  73 

[L.  J.  K.  B.  601  ;  90  L.  T.  768  ;  9  Com.  Cas. 
275  ;  9  Asp.  M.  C.  (JOG- C.  A. 

189.  "  Ctistomartj  Steamer  Dispatch  of  the 
Port'' — Itderpretatlon  —  Custom  to  Discharge  a 
Certain  Qunntitu  per  Dai/.'^ — A  charter-party 
contained  a  provision  that  the  cargo  should  be 
discharged  "with  the  customary  steamer  dis- 
patch of  the  port."  Upon  a  claim  for  demur- 
rage : — 

Held— that  these  words  meant  that  the  cargo 
was  to  be  discharged  with  all  reas(3nable  dispatch 
under  the  circumstances  existing  at  the  time 
when  she  came  to  the  port,  and  with  the  use  of 
the  appliances  and  methods  of  and  facilities  for 
discharge  usually  employed  at  the  port. 

The  same  charter-party  contained  also  a  clause 
that  "  the  usual  custom  of  the  wood  trade  of 
each  port  is  to  be  observed  in  cases  where  not 
specially  expressed "  ;  and  the  cargo  owners, 
who  had  unloaded  at  the  rate  of  97  standards 
per  weather  working  day,  sought  to  set  up  a 
"  customary  rate  of  discharge"  of  90  standards. 

Held — that  such  custom,  if  proved,  would  be 
unreasonable  and  bad,  as  contravening  the  con- 
struction of  the  charter-party  laid  down  above. 
Sea  Steamship  Co.,  Ld.  r.  Price,  Walker  & 

[Co.,  Ld.,  (1903)  19  T.  L.  R.  519  ;  8  Com.  Cas. 
292 — Kennedy,  J, 

190.  Delaij  in  Procuring  a  Discharging  Berth 
— Harbour  Regulations — Liability  of  Charterers 
for  Delag — Cargo  to  he  Delivered  "as  Customary, 
wliere  and  as  Directed  by  Consignee."'] — Under  a 
charter-party  the  defendants,  in  fulfilment  of  a 
contract  for  the  sale  of  Spanish  ore,  shipped  a 
cargo  of  ore  on  board  a  steamship,  to  be  delivered 
at  Maryport,  as  customary,  where  and  as  directed 
by  consignee.  At  Maryport,  by  the  harbour 
regulations,  consignees  having  one  vessel  already 
discharging  for  them  cannot  have  another  vessel 
berthed  to  discharge  for  them  if  a  vessel  of  any 
other  consignee  is  awaiting  a  berth.  The 
defendants,  on  the  arrival  of  the  ship,  had  four 
other  vessels  chartered  by  them,  with  cargoes  of 
ore  for  the  same  purchasers,  who  were  treated 
by  the  harbour  authorities  as  the  consignees, 
awaiting  a  berth,  and  many  vessels  for  other 
consignees  were  also  awaiting.  'J'he  shi[)  was 
consequently  unable  to  get  a  berth  for  twenty 
days  after  arrival. 

Held— that  the  delay  was  not  the  fault  of 
the  charterers,  and  that  where,   under  such   a 


charter-party,  the  delay  complained  of  is  such 
as  ought  to  have  been  in  the  contemplation  of 
both  parties  at  the  time  uf  the  contract,  the 
shipowner  has  no  cause  of  actioji  against  the 
charterer. 

Harrowing  and  Others  v.  Dupre,  (1902)  18 
[T.  L.  R.  594  ;  7  Com.  Cas.  157— Bigham,  J. 

191.  "  Discharge  Afloat  according  to  the 
Customs  at  the  Port  of  Discharge  " — Discliarge  by 
Dock  Company — Delay — Liability  of  Consignee.] 
— Where  under  a  charter-party  a  vessel  is  to 
"  discharge  afloat  according  to  the  customs  at  the 
port  of  discharge,"  and  no  time  is  fixed  for  the 
discbarge,  and  the  whole  work  of  discharge  is, 
in  accordance  with  the  practice  of  the  port,  put 
into  the  hands  of  a  dock  company,  the  charterers 
are  not  liable  for  delay  caused  by  the  negligence 
of  the  dock  company. 

Weir  &  Co.  v.  Richardson,  (1898)   3  Com. 
[Cas.  21  ;  14  T.  L.  R.  80— Bigham,  J. 

192.  Discharging  Subject  to  Lien — Time  when 
such  Discharqc  can  take  place — Merchant  Ship- 
ping Act,  1894  (57  &  58  Vict.  e.  60),  .s-.s-.  493, 
494.] — A  charter-party  provided  for  the  dis- 
charge of  a  vessel  to  be  "in  the  manner 
and  at  the  rate  customary  at  each  port  during 
the  customary  working  hours,  and  if  the  ship  be 
further  detained  through  the  fault  of  the  char- 
terers, ten  days  on  demurrage  over  and  above  the 
said  laying  days  at  twenty  pounds  per  day." 

The  consignees  had  not  secured  a  berth  ;  and 
on  the  ship's  arrival  all  usual  berths  were 
occupied.  After  eight  days  she  began  discharg- 
ing at  an  unusual  place. 

Held — that  the  consignees  were  liable  for  the 
delay,  but  only  in  nominal  damages,  since  in 
fact  it  was  proved  that  they  could  not  have 
secured  a  berth  had  they  tried. 

After  the  discharge  had  commenced,  the  ship- 
owners refused  to  continue  it  unless  the  freight 
was  paid,  as  under  the  circumstances  it  appeared 
to  be  uncertain  who  wis  to  pay  it ;  after  a 
further  delay  they  landed  the  cargo,  subject  to 
a  lien  under  the  provisions  of  sect.  493,  494,  of 
the  Merchant  Shipping  Act,  1894. 

Held — that  they  had  acted  reasonably  in  not 
at  once  landing  the  cargo,  subject  to  a  lien,  and 
were  entitled  to  demurrage. 

Channel!,  J.,  had  ruled  that  until  it  was  clear 
that  the  ship  could  not  be  dischargetl  in  the 
customary  manner  within  the  time  allowed,  the 
shipowner  could  not  insist  on  landing  the  cargo, 
under  the  Merchant  ShipiiingAct,  1894,  sects.  493, 
494,  subject  to  a  lien. 

On  this  point  the  C.  A.  expressed  no  opinion. 

Uocision   of   Ch.annell.   .1.   (.'.l   W.    15.   471  ;  91 
L.  T.  492  ;    1 1  Com.  Cas.  71  ;    10  .Asp.  .M.  C.  225) 
varied. 
Smailes  &  Son  v.  ]I.\ns  Dessen  &:  Co..  (1907) 

[95  L.  T.   809;   12  Com.   Cas.    117;    10    Asp. 
M.  C.  319— C.  A. 

193.  Hate  of  Discharge  of  Grain  Cargoes — 
Bristol.] — There  is  no  binding  custom  at  the 
port  of  Bristol  by  which  a  shipowner  is  precluded 
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from  requiring  a  merchant  to  take  delivery  of 

grain  cargoes  at  a  greater  rate  than  500  tons  per 

day. 

A  custom  to  discharge  at  a  certain  rate  will 
become  unreasonable  if  circumstances  alter 
greatly,  and  if  it  still  purports  to  apply  to  those 
altered  circumstances. 

No  number  of  agreements  to  discharge  at  a 
certain  rate  can  create  a  custom  binding  on  an 
owner  whose  steamer  is  able  to  discharge  at  a 
substantially  greater  rate  than  those  previously 
using  the  port, 

A  practice  of  contracting  out  of  a  custom  may 
become  so  general  as  to  destroy  it  altogether. 

Sea   Steamship    Co.   v.    Price,    Walker  ^-  Co. 
((1903)  8  Com.  Cas.  297— Kennedy,  J.,  No.  189, 
.supra')  followed. 
EoPNER  &  Co.  r.   Stoate,  Hosegood  &  Co., 

[(1905)  92  L.  T.  328  ;  21  T.  L.  R.  245  ;  10  Com. 
Cas.  73;  lo  Asp.  M.  C.  32— Channell,  J. 

194.  "  ]Vifh  all  Dixpairh  a.i  Customary''— 
Inxutf^'-ient  Siij>i>hj  of  ll<tilwaij  Tri/rk.s—Liabiliti/ 
of  Charterers  UaiiuKje  for  Detention  at  Dis- 
charging Port  during  Mxercise  of  Lieii.~\ — A 
charter-party  provided  that  the  ship  should  be 
discharged  '-with  all  dispatch  as  customary." 
By  the  custom  of  the  port  of  discharge  cargoes 
were  discharged  into  railway  waggons.  Any 
waggons  could  be  employed,  but  it  was  customary 
to  contract  with  some  one  railway  company  for 
their  supply.  The  defendants,  the  indorsees  of 
the  bill  of  lading,  which  incorporated  the  charter- 
party,  in  order  to  take  delivery  of  the  cargo, 
entered  into  an  arrangement  with  a  railway 
company  for  the  carriage  of  the  cargo  in  the 
company's  waggons  from  the  ship's  side  to  a 
depot.  Owing  to  a  press  of  work  the  railway 
company  did  not  supply  sufficient  waggons,  and 
the  discharge  of  the  ship  was  thereby  delayed. 

Held — that  the  defendants  having  followed 
the  customary  method  of  taking  delivery  were 
not  liable  to  pay  damages  for  the  detention  of 
the  ship. 

The  charter-party  provided  that  the  cargo 
should  be  loaded  in  a  fixed  number  of  lay-days, 
with  demurrage  at  a  certain  rate  over  and  above 
such  lay-days  ;  and  that  the  ship  should  have  a 
lien  on  the  cargo  for  demurrage.  In  the  course 
of  the  loading  demurrage  was  incurred.  Whilst 
the  discharge  was  proceeding  the  plaintiffs,  the 
shipowners,  exercised  their  lien  for  this  demur- 
rage during  four  days,  upon  which  no  cargo  was 
discharged. 

Held — that  the  plaintiffs  were  justified  in 
exercising  the  lien  ;  that  by  stopping  the  dis- 
charge they  exercised  it  in  a  reasonable  manner  ; 
and  that  they  were  entitled  to  recover  damages 
from  the  defendants  for  detention  of  the  ship 
during  the  four  days. 

Judgment  of  Bigham.  J.  ((11)00)   69  L.  J.  Q.B. 
1)3  ;  81   L.  T.  G42  ;  1(1  T.  L.  E.  66  ;  5  Com.  Cas. 
87  ;  9  Asp.  M.  C.  23)  affirmed. 
Lyle  Shipping  Co.,  Ld.  r.  Cardiff  Corpoea- 

[TION,  [1900]  2  Q.  B.  638  ;  69  L.  J. Q.B. 889  ; 

49  W.  R.  85  ;  83  L.  T.  329  ;  16  T.  L.  R.  536  ;  5 
Com.  Cas.  397  ;  9  Asp.  M.  C.  128— C.  A. 


195.  "  With  Customary  Steamship  Dispatch, 
as  fast  as  the  Steamer  can  Deliver  .  .  .  according 
to  the  Custom  of  the  Port" — Port  of  London — 
Delay  caused  by  crowded  state  of  Dock  and  loant 
of  Lighters.'] — It  is  well  established  that  to  make 
a  charterer  unconditionally  liable  for  demurrage 
it  is  not  enough  to  stipulate  that  the  cargo  is  to 
be  discharged  "  with  all  dispatch,"  or  "  as  fast  as 
steamer  can  deliver,"  or  to  use  some  other  general 
expression  of  the  kind. 

A  charter-party  provided  that  a  steamship 
should  load  a  timber  cargo  and  proceed  there- 
with to  London  and  there  deliver  it,  the  cargo 
to  be  discharged  "  with  customary  steamship 
dispatch,  as  fast  as  the  steamer  can  deliver 
during  the  ordinary  working  hours  of  the 
respective  ports,  but  according  to  the  custom  of 
the  port."  The  ship  arrived  at  Gravesend,  and 
was  ordered  by  the  defendants,  the  indorsees  of 
the  bill  of  lading  which  incorporated  the  charter- 
party,  to  discharge  in  the  Surrey  Commercial 
Dock.  Owing  to  the  crowded  state  of  the  dock 
some  time  elapsed  before  the  ship  could  enter 
the  dock,  and,  after  entering,  before  fhe  could 
obtain  a  berth  alongside  the  quay.  It  was 
impossible  at  the  time  to  obtain  lighters,  and  the 
ship  could  not  have  been  discharged  any  sooner 
if  she  had  been  sent  to  discharge  at  any  other 
place  within  the  port.  The  customary  method 
of  discharge  in  the  port  of  London  with  regard 
to  timber  cargoes  is  to  discharge-  them  into 
lighters  or  on  to  the  quay. 

It  was  found  as  a  fact  the  defendants  used  all 
reasonable  means  to  procure  the  discharge  of  the 
vessel  as  quickly  as  possible. 

Held — that  the  defendants  were  not  liable 
for  demurrage ;  upon  the  terms  of  the  charter- 
party  they  had  not  undei'taken  unconditionally 
to  unload  within  a  fixed  limit  of  time. 

Decision  of  C.  A.  ([1902]  2  K.  B.  199  ;  71 
L.  J.  K.  B.  624  ;  50  W.  R.  538  ;  86  L.  T.  397  ; 
18  T.  L.  R.  429;  7  Com.  Cas.  139),  afifiimiug 
Phillimore,  J.  ((1901)  17  T.  L.  R.  283  ;  6  Com. 
Cas.  65)  affirmed. 
HuLTHEN  V.  Stewart  &  Co.,  [1903]  A,  C.  389  ; 

[72  L.  J.  K.  B.  917  ;  88  L.  T.  702  ;   19  T.  L.  R. 
513  ;  8   Com.  Cas.  297— H.  L.  (E.) 

196.  "  With  all  Dispatch  as  fast  as  Steamer 
can  Deliver, as  Customary'' — Alternative  Methods 
of  Discharge  —  Duty  of  Charterers  —  Damages 
for  Detention.'] — A  charter-party  provided  that 
a  cargo  of  Danzic  oak  logs  should  be  discharged 
at  Millwall  Dock  "  with  all  dispatch  as  fast  as 
steamer  can  deliver,  as  customary.''  Tiie  more 
usual  way  at  that  dock  is  to  discharge  such 
a  cargo  into  trucks  known  as  bolster  trucks,  but 
it  was  practicable  to  discharge  into  lighters. 
No  trucks  were  obtainable,  but  lighters  could 
have  been  got. 

Held  —  that  under  the  charter-party  the 
defendants,  indorsees  of  a  bill  of  lading,  which 
incorporated  the  charter-party,  were  bound  to  use 
reasonable  care  to  i)rovide  for  the  discharge,  and 
as  they  did  not  exhaust  all  available  means  to 
effect  the  discharge  they  were  liable  to  de- 
murrage. 

Rodenacker  v.  May   &   Hassell,  Ld.,  (1901) 
[6  Com.  Cas.  37— Mathew,  J. 
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197.  "  W'if/i  Citstoinarn  Stcawxhtp  iyis2)atch,as  \ 
fast  (IX  f/it'  Strnmrr  can  Beret  re,  hut  arcovd'uKj  to 
'the  Custom  of  the  Porf'—AUrf/ed  Custom  e.rcluded  \ 
by  Chiirfcr-juirty.] — The  defendants  were  the 
chartereis  of  the  steamship  Jlercia  from  j 
Onega,  in  the  White  Sea,  to  Lynn.  By  the 
charter-party,  which  was  in  the  Chamber  of 
Shipping  White  Sea  Wood  Charter  to  the  United 
Kingdom,  1891)  form,  it  was  provided  as  follows  : 
—'•Clause  3.— The  cargo  is  to  be  loaded  .  .  . 
with  customary  steamship  despatch,  as  fast  as 
the  steamer  can  receive  .  .  .  during  the  ordinary 
working  hours  .  .  .  but  according  to  the  custom 
of  the  °port."  By  a  marginal  memorandum  it 
was  provided—"  Owners  may  arrange  for  a  fixed 
number  of  standards  per  day  for  loading -^^ 
discharging."  The  plaintiffs  claimed  to  recover 
freight  and  demurrage  at  the  port  of  loading. 

Held— that  a  custom  had  not  been  proved 
that  .50  standards  were  to  be  treated  as  an  average 
amount,  satisfying  under  the  charter-party  both 
the  ship  and  the  shippers  ;  that,  if  such  a  custom 
had  been  proved,  it  was  excluded  by  the  charter- 
party,  being  contrary  to  the  words  "  as  fast  as 
the  steamer  can  receive  .  .  .  but  according  to 
the  custom  of  the  port "  ;  that  by  the  undisputed 
usage  in  this  particular  place,  the  shipper  under- 
took to  supply  men  to  load  the  timber :  that  the 
shipper  could  have  supplied  two  gangs  of  men 
and  had  only  supplied  one,  and  for  this  failure 
he  was  responsible  ;  that  the  shipper  was  liable 
for  not  working  two  batches  ;  and  that  there  must 
be  judgment  for  the  plaintiffs. 
Metcalfe,  Simpson  &  Co.  i:  Thompson,  ?at- 
[trick  .V:  WooDWAKK,  (1902)  18  T.  L.  R.  706 
— Kennedy,  J. 

(f)  Excepted  Days. 

198.  SntidaijH  and  Horidaijs  E.vcepted — Load- 
ing on  Sunday  and  Holiday— Shifting  from  Port 
to  Port— Charterer  to  Pay  ''Port  Charges''— 
Pilotage  Z)m^'«.]— By  a  clause  in  a  charter-party 
the  charterers  had  the  option  of  using  additional 
neighbouring  loading  ports,  paying  all  "  port 
charges." 

Held— that  pilotage  dues  did  not  come  within 
the  words  "  port  charges,"  and,  therefore,  were 
not  payable  by  the  charterers. 

By  the  charter-party  the  charterers  were 
allowed  thirteen  running  days,  Sundays  and 
holidays  excepted,  for  loading  cargo. 

Held— that  from  the  fact  that  loading  was 
proceeded  with  on  a  Sunday  and  also  on  a 
holiday,  the  inference  was  that  tiie  parties 
agreed  to  treat  both  the  Sunday  and  the  holiday 
as  lay  days. 

The  charterers  had  also  the  option  of  shifting 
from  one  port  to  another,  the  time  so  spent  to  be 
included  in  the  lay  days. 

Held— tiiat  a  Sunday  or  lididay  su  si)ent  was 
to  be  counted. 

WH1TTALL(JC    Co.  r.  ItAllTKENS  SllIPPINC   V,0., 

Ld.,  [I'.iuTj  I  K.  B.  783  :  70  L.  J.  K.  B.  o38  ; 

iJO  L,  T.  885;  23  T.  L.  K.  34C  ;  12  Com.  Cas. 

226— Brav,  J. 


199.  '•  Sundays  and  JfoHdays  E.reepted''' — 
Loading  on  E.n-epted  Days—  Excepted  Bays' 
Counting  as  Working  Dayx— Dispatch  Money — 
"  Days  Sared  in  Loading  " — Two-tveekly  Service — 
7''(/(7w/r  ^' J/tf(«te/7i.]— A  charter-party  contained 
the  following  provisions  :  "  The  service  ...  is, 
subject  as  hereinafter  i)rovided,  to  be  a  two- 
weekly  one  .  .  .  having  the  sailings  at  intervals 
of  fourteen  days  .  .  .  and  t  o  last  for  one  year  ' ' 
"  Seven  weather  working  days  (Sundays  and 
holidays  excepted)  to  be  allowed  by  owners  to 
charterers  for  loading,"  and  for  any  time  beyond 
that  period  the  charterers  to  pay  demur-rage  at 
the  rate  of  £-10  per  day,  and  "  for  each  clear  day 
saved  in  loading  the  charterers  shall  be  paid  or 
allowed  by  the  owners  the  sum  of  £20."  The 
charterers' loaded  on  two  days  which  were  holi- 
days. There  was  no  express  agreement  between 
the  shipowners  and  the  charterers  as  to  whether 
those  days  were  to  be  treated  as  working  days, 
and  there  was  no  evidence  on  whose  suggestion 
or  on  what  terms  the  work  was  done. 

Held,  by  Channell,  J. —  that  the  service 
was  to  be  approximately  a  two-weeldy  one,  and 
that  a  slight  delay  would  only  be  a  ground  for 
damages. 

Held,  by  Vaughan  M^illiams  and  Buckley, 
L.JJ.  (Fletcher  Moulton,  L.J.,  dissenting) — that 
the  proper  inference  was  that  the  parties  agreed 
to  treat  the  holidays  upon  which  loading  was 
done  as  working  days. 

By  loading  within  the  lay  days  the  charterers 
enabled  the  ship  to  sail  two  days  earlier  than 
the  date  to  which  she  might  have  been  kept 
without  paying  demurrage,  but  one  of  those  days 
was  a  Sunday  or  a  holiday. 

Held,  by  Vaughan  Williams  and  Buckley 
L..JJ.  (Fletcher  Moulton,  L..J.,  dissenting)— that 
the  Sunday  or  holiday  was  not  a  day  "  saved  in, 
loading"  within  the  meaning  of  the  charter- 
party. 

Whittal  S,-  Co.  v.  Rahtkcns  Shipping  Co., 
supra,  and  the  Glenderon  ([1893]  P.  269  ;  62 
L.  J.  P.  123— Div,  Ct.)  followed. 

Decision  of  Channell,  J.  (76  L.  .J.  K.  B.  531  ; 
12  Cora.  Cas.  185)  affirmed. 

James  Nelson  &  Sons,  Ld.  v.  Nelson  Line 

r(LiVEKPOOL),  Ld.  (No.  3),  [1907]  2  K.  B. 

705  ;  23  T.  L.  R.  656— C.  A. 

(g)  Exception  of  Strikes,  &c. 

200.  "  As  fast  ax  the  Steamer  can  " — Landing 
Coods  on  Quay — Overside  Discharge — Position 
of  Vessel — Scarcity  of  Lighters.] — Action  for 
twenty-three  days  demurrage  for  the  detention 
of  a  steamship  at  her  port  of  discharge,  the 
Surrey  Commercial  Docks. 

A  clause  of  the  charter-party  provided  : — 
"The  cargo  to  be  .  .  .  discharged  with  the 
customary  steamship  despatch  as  fast  as  the 
steamer  can  .  .  .  deliver  (hiring  (he  ordinary 
working  hours  of  the  respective  ports,  but 
according  to  the  custom  of  the  respective  ports." 
Another  clause  piovided  : — "  If  the  cargo  cannot 
be  .  .  .  discharged  by  reason  of  a  strike  or 
lock-out  of  any  class  of  workmen  essential  to 
the  .  .  .  discharge  of  the  cargo  .  .  .  the  time 
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for  .  .  .  discharging  shall  not  count  during  the 
continuance  of  such  strike  or  lock-out."  The 
vessel  came  into  port  when  great  pressure  existed 
in  regard  to  the"  discharge  of  timber  cargoes  on 
account  of  the  glut  in  the  timber  trade,  the 
result  of  which  was  to  make  the  obtaining  of 
lighters  a  matter  of  extreme  difficulty.  There 
also  existed  a  strike  which,  if  not  universal,  was 
of  a  general  character,  and  had  the  effect  of 
seriously  dislocating  trade  arrangements.  The 
difficulty  of  obtaining  lighters  was  further 
increaseii  owing  to  the  action  of  the  dock  com- 
pany in  laying  their  hands  on  all  barges  they 
could  find,  so  that  500  lighters  were  withdrawn 
from  general  use.  The  cprgo  was  landed  on  the 
quay.  Two  methods  of  discharging  cargo  were 
customary  at  the  dock — (1)  landing  goods  on 
the  quay  by  the  consignee  ;  (2)  discharging  into 
lighters  supplied  by  the  merchants,  known  as 
overside  discharge. 

Held— that  the  position  which  the  vessel 
occupied  alongside  the  quay  was  not  such  as  to 
enable  her  to  discharge  her  cargo  ;  that  there 
was  no  custom  to  supply  lighters  on  the  part  of 
the  dock  companj^,  and  that  no  dereliction  of  a 
reasonable  duty  had  been  established  ;  that  it 
was  not  practicable  for  the  merchants  to  obtain 
lighters,  and  it  would  have  been  useless  for  them 
to  attempt  to  discharge  the  vessel  by  those 
means,  and  consequently  there  had  been  no 
breach  of  duty  on  the  part  of  the  defendants 
or  to  the  user  of  the  alternative  method. 
Eeid  v.  Lee  &  Sons  and  Others,  (1901)  17 
[  T.  L.  R.  771— Kennedy,  J. 

201.  Delay  in  Discharge  up  to  Time  of  Strihe — 
Strihe  Preventing  or  Delai/inf/  the  Discharge — 
Strike  Intervening  before  'Time  of  Discharging 
Expired — Bill  of  Lading  Incorporating  Charter- 
j)artg.^ — By  a  charter-party  cargo  was  to  be 
discharged  at  the  average  rate  of  500  tons  per 
day,  but,  "in  any  case  of  strikes,  lock-outs,  civil 
commotions,  or  any  other  causes  or  accidents 
beyond  the  control  of  the  consignees  which 
prevent  or  delay  the  discharging,  such  time  is 
not  to  count  unless  the  steamer  is  already  on 
demurrage."  Before  the  lay  days  had  expired  a 
strike  occurred  which  delayed  the  discharge. 
Owing  to  the  default  of  the  charterer,  who  was  also 
the  consignee,  the  cargo  had  not  been  discharged 
at  the  stipulated  rate  up  to  the  time  of  the 
strike,  with  the  result  that  the  discharge  could 
not  have  been  completed  within  the  time 
allowed,  even  if  there  had  been  no  strike.  In 
an  action  to  recover  demurrage  : — 

Held — that,  as  the  charterer  by  his  conduct 
had  made  it  impossible  to  discharge  within  the 
time  allowed,  he  was  not  entitled  to  rely  upon 
the  strike  as  an  answer  to  the  claim  ;  and  that 
the  charterer  was  liable  to  pay  demurrage  in 
respect  of  the  time  actually  occupied  in  the 
discharge  beyond  the  time  which  would  have 
been  occupied  if  he  had  not  made  default  in 
discharging  before  the  strike  took  place. 
Elswick  Steamship  Co.  r.  Montaldi,  [1907] 

[1   K.  B.  626 ;    76  L.  J.  K.  B.  672  ;  96  L.  T. 

845  :  23  T,   L,  E.  322  ;    Ig  Com,  Cas.  240— 
Bigham,  J. 


202.  "  General  Strikes  of  Lightermen" — ^^Pre- 
venting "the  Discharge — Class  of  Lightermen.]  — 
An  exception  in  a  charter-party  of  "  general 
strikes  of  lightermen  "  preventing  the  discharge 
of  the  cargo  means  a  general  strike  among  the 
lightermen  engaged  in  a  particular  class  of 
lightering,  e.g.,  timber  lightering,  although  there 
may  not  be  a  strike  of  all  the  lightermen,  e.g., 
coal  lightermen.  Such  a  strike  may  in  fact 
"  prevent  "  the  discharge  of  the  cargo  of  timber. 

Decision  of  Bigham,  J.  ((1901)  17  T.  L.  R. 
330)  affirmed. 

Aktieselskabet  Shakespeare  r.  Ekman  & 
[Co.,  (1902)  18  T.  L.  R.  605  -C.  A. 

203.  ''  7'i me  lost  through  Plots,  Strikes,  .  .  .  or 
ang  rniisr  hegn/id  the  control  of  the  Charterers" 

—  Ctii^triirfitin  —  i:.rn'iiliiin  of  sperificd  Holidays 

—  Cnanthoriscd  lloVidag  tahen  by  Men.]— A 
charter-party  excluded  from  the  loading  days 
Easter  Monday  and  Tuesday,  and  also  "  any  time 
lost  through  ricjts,  strikes,  lock-outs,  ...  or  by 
reason  of  accidents,  .  .  .  storms,  or  any  cause 
beyond  the  control  of  the  charterers." 

The  men  insisted  upon  taking  a  holiday  on 
Easter  Wednesday,  as  well  as  on  the  two  pre- 
ceding days. 

Held — that  a  holiday  taken  without  the  con- 
currence of  the  masters  was  sufficiently  ejusdem 
generis  with  a  stoppage  of  work  owing  to  dis- 
putes to  bring  it  within  the  exception  of  causes 
"beyond  the  control  of  the  charterers";  and 
that,  therefore,  the  day  should  be  excluded. 

Decision  of  Wright,  J.  ((1904)  20  T.  L.  R.  29) 
affirmed. 

In  re  Allison  &  Co.  and  Richards,  (1905) 
[20  T.  L.  R.  584— C.  A. 

(h)  Miscellaneous. 

204.  Additional  Delay  at  Loading  Port  caused 
by  Accident  to  Ship — Xo  Default  on  jmrt  of  the 
Master — Continuity  of  Demurrage  Obligation.]  — 
A  ship  was  chartered  to  proceed  to  Poti  to  load 
a  cargo  of  ore.  On  the  arrival  of  the  ship  at 
Poti,  she  was  unable,  owing  to  the  number  of 
vessels  waiting  to  be  loaded,  to  obtain  a  quay 
berth  before  the  expiration  of  the  log-days,  and 
on  February  24th,  under  the  terms  of  the  charter- 
party,  she  came  on  demurrage.  On  March  4th, 
while  lying  in  Poti  roads  awaiting  her  turn  for 
a  berth,  the  ship  was,  without  default  on  the 
part  of  the  master,  run  into  by  another  vessel, 
and  sustained  damage,  to  repair  which  she  had 
to  go  to  Constantinople.  While  there  she  lost 
her  turn  for  loading  at  Poti.  The  repairs  having 
been  executed,  she  arrived  back  at  Poti  on  April 
19th,  and  again,  owing  to  the  presence  of  other 
vessels,  had  to  wait  for  a  berth  until  June  2nd. 
On  .June  10th  the  ship  finished  her  loading. 

HELD^+hat  the  ship  was  on  demurrage  from 
Februrary  24th  to  March  4th,  and  from  April  19th 
to  June  10th. 
Tyne  and  Blyth   Shipping  Co.  v.  Leech, 

[Harrison  and  Forwood,   [1900]  2  Q.  B. 

12  ;  69  L.  J.   Q.   B.  353  ;  48  W.  R.  590  ;  16 
T.  L.  R.  197  ;  5  Com.  Cas.  155— Kennedy,  J. 
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Demurrage — Cont  in  ueA. 

205.  Cargo  to  he  Discharged  "  within  35 
Weather  Working  Days" — Demurrage  ^'except 
in  Cases  of  Umiroidahle  Accidents,  or  Hindrances 
beyond  the  Consignee's  Control."}  —  By  a  charter- 
party  the  cargo  was  to  be  received  by  the  con- 
signees "  from  alongside  free  of  expense  and  risic 
to  the  ship  according  to  the  customs  and  laws  at 
the  port  of  destination,  with  customary  dispatch, 
and  within  35  weather  working  days  after 
receipt  by  consignees  of  captain's  written  notice 
that  he  is  ready  to  discharge.  .  .  .  Demurrage 
in  unloading,  if  any,  to  be  paid  by  consignees  at 
the  rate  of  Sd.  per  net  registered  ton  per  running 
day,  except  in  cases  of  unavoidable  accidents  or 
hindrances  beyond  the  consignees'  control."  The 
words  "within  35  weather  working  days"  were 
written  in  ink,  the  rest  of  the  clause  being  in 
print.  At  the  port  of  discharge  the  ship  was 
prevented  from  unloading  within  35  aays  by 
hindrances  beyond  the  consignees'  control,  and 
was  detained  .52  days  beyond.  Upon  a  claim  for 
52  days'  demurrage  :— 

Held — that  the  consignees  were  not  liable  for 
demurrage,  there  being  no  evidence  to  justify  the 
Court  in  deleting  the  words  as  to  unavoidable 
accidents,  for  such  a  provision  did  not  absolutely 
neutralise  the  contract  to  unload  in  35  days. 

Decision  of  Kennedy,  J.  ((1903)  19  T.  L.  R. 
151)  affirmed. 

Ali;TIESELSKABET    ARGENTINA    V.    VON    LaER, 
[(1904)  20  T.  L.  R.  9—0.  A. 

206.  Detention  of  Ship  through  Failure  to 
supply  Cnrgo — Ohligation  of  Charterer  to  supply 
Cargo.] — By  a  charter-party  a  ship  was  to  pi"o- 
ceed  to  a  loading  berth  at  Newcastle,  New  South 
Wales,  as  ordered,  and  there  load  in  the  usual 
and  customary  manner  a  full  and  complete  cargo 
of  coals  as  ordered  by  the  charterers,  which  they 
bound  themselves  to.  ship,  subject  to  certain 
exceptions  which  did  not  apply.  The  ship 
arrived  at  Newcastle,  and  was  ready  to  load, 
but  owing  to  the  charterer  not  having  a  cargo, 
or  not  having  sufficient  cargo  ready,  she  was 
detained  there  for  several  days  beyond  her 
proper  time  for  loading. 

Held — that  the  charterer  was  under  an  abso- 
lute obligation  to  provide  the  stipulated  cargo, 
and  was  liable  for  the  detention. 

Decision   of   the  Ct.   of   Sess.  (6  b\  294  ;  41 
Sc.  L.  R.  230)  reversed. 
Aedan  Steamship  Co.,  Ld.  v.  Andrew  Weir 

[&  Co.,  [1905]  A.  C.  501  :  74  L.  J.  P.  C.  143 ; 

93  L.  T.  559  ;  21  T.  L.  R.  723  ;  11  Com.  Cas. 
26  ;  10  Asp.  M.  C.  13.5— H.  L. 

207.  Krce/itions — "  Stoppage  of  Trains  or  any 
Cause  lieyinid  the  I'ersunal  roiitnd."  if  Charterers 
— Shortage  if  Trucks.] — CliaVterers  being  bound 
to  discharge  into  trucks  by  day  and  night  (if 
necessary)  were  delayed  by  the  short  supply  of 
trucks. 

Held — that  this  was  a  cause  beyond  their 
control,  ejmdeni  generis  with  "  stoppage  of 
trains "  ;  and  that,  therefore,  they  were  pro- 
tected by  the  express  exception  in  their  charter- 

B.D.— VOL.  HI. 


party  so  far  as  day  hours  were  concerned  ;  but 
that  as  they  had  not  asked  for  trucks  for  night 
work,  they  were  liable  for  demurrage  during 
the  night  hours. 

TuRNBULL,  Scott  &  Co.  v..  Ceuickshank  & 
[Co..  (190.5)  7  F.  265— Ct.  of  Sess. 

208.  Failure  to  provide  Ship—Goods  to  be 
Shijijied  during  a  Particular  Month — Resale  of 
Goods  to  Third  Person — Failure  of  Shipowner  to 
provide  Ship — Measure  of  Damages.] — By  a 
charter-party  the  defendants  agreed  to  send  a 
ship  to  a  port  in  Sweden  in  September,  and 
there  load  fi-om  the  plaintiffs  a  certain  quantity 
of  wood  pulp  to  be  carried  to  Cardiff  ;  the  ship  to 
be  at  libert}'^  to  call  at  any  port  or  ports  in  any 
order  ;  penalty  for  non-performance  of  the  agree- 
ment to  be  the  estimated  amount  of  freight  on 
quantity  not  shipped  in  accordance  therewith. 
'The  plaintiffs  sold  the  wood  pulp  to  merchants 
at  Cardiff.  The  defendants  did  not  send  a  ship 
to  the  port  of  loading  in  September,  and  in 
consequence  the  plaintiffs  were  unable  to  deliver 
the  wood  pulp  to  their  purchasers,  who  bought 
in  the  market  against  them.  The  plaintiffs  sued 
the  defendants  to  recover  as  damages  the  differ- 
ence in  price  which  they  had  to  pay  to  their 
purchasers. 

Held — that  this  was  the  proper  measure  of 
damages,  the  price  at  each  place  being  the  value 
of  the  goods  there  ;  and,  further,  that  the 
damages  were  not  limited  to  the  estimated 
amount  of  freight. 

Decision  of  Ct.  of  Sess.  (6  F.  486  ;  41  Sc.  L.  R 
274)  reversed. 

Stroms,  Bruks,  Aktie,  Bolag  and  Others 

[v.  J.  &  p.  Hutchison,  [1905]  A.  C.  515  ;  74 

L.  J.  P.  C.  130  ;  93  L.  T.  562  ;  21   T.  L.  R. 

718  ;    11  Com.  Cas.  13  ;  10  Asp.  M.  C.  138— 

H.  L.  (E.) 

209.  Implied  Obligation  of  Consignees  to 
Unload  Ship.] — The  implied  obligation  of  con- 
signees under  a  bill  of  lading  is  to  discharge  the 
cargo  with  reasonable  speed,  although  the  bill  of 
lading  may  be  silent  on  the  point.  If  they 
neglect  to  do  so,  they  will  be  liable  to  damages 
in  action  for  breach  of  contract. 

ZiLLAH  Shipping  Co.  k.  Midland  Ry.  Co., 
(1903)  19  T.  L.  R.  63— C.  A. 

210.  Interpretation  of  Charter-party — Partly 
in  Print  and  Partly  in  Writing.]  —  'The  Anna 
was  chartered  to  carry  a  cargo  for  the  defen- 
dants. By  the  charter-party  it  was  agreed 
(i/iter  alia)  that  the  cargo  was  to  be  delivered  to 
and  taken  from  the  ves><e\,  after  being  duicharged 
on  the  quay  at  ships  expense  with  customary 
dispatch  for  similar  cargoes  at  the  respective 
ports.  Ten  running  days  (Sundays  and  holidays 
exce[)ted)  to  be  allowed  the  merchants  for  loail- 
ing,  and  ten  like  days  for  unloading,  and  ten 
days  on  demurrage  over  and  alx)ve  the  .said  lying 
days  at  Jive  pounds  per  day.  The  words  in  italics 
were  all  written  in  the  charter-party,  which  was 
otherwise,  so  far  as  this  point  is  concerned,  in 
print. 
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Held — that  the  words  interpolated  iu  writing 
could  not  amount  to  more  than  this,  that  the 
merchant  was  not  bound  to  take  delivery  except 
as  and  when  the  cargo  was  placed  on  the  quay: 
and  that  the  placing  on  the  quay  was  to  be  done 
at  ship's  expense  ;  that  reasonable  effect  must,  if 
possible,  be  given  to  all  parts  of  the  contract, 
and  the  words  as  to  lay  days  and  demurrage, 
which  occurred  after  the  interpolated  words, 
were  not  necessarily  in  conflict  with  the  inten- 
tions of  the  parties,  but  were  quite  inconsistent 
with  the  contention  that  the  merchant  was 
absolutely  and  in  any  case  discharged  from  all 
claims  for  demurrage  ;  and  that  if  the  lay  days 
were  exceeded  there  was  a  j^fima  facie  obliga- 
tion on  the  part  of  the  charterers  to  pay 
demurrage. 

The  Anna,  (1902)  18  T.  L.  E.  25— Adm.  Div. 

211.  Loading  ^'i7i  Regular  Turn'"  —  Delay 
due  to  Crowded  state  of  Port — Liability  of 
Charterers.']— Th.Q  defendants  chartered  fi-om  the 
plaintiffs  a  vessel  to  proceed  to  N.,  and  there 
"in  the  usual  and  customary  manner  load  in 
regular  turn"  a  cargo  of  coals  from  a  named 
colliery  of  their  own,  or  any  other  colliery  speci- 
fied by  them.  Ey  the  custom  of  the  port  vessels 
could  only  load  on  getting  an  order  from  the 
colliery  ;  and,  owing  to  the  number  of  ships 
waiting  to  load  from  this  particular  colliery,  the 
vessel  was  detained  for  a  long  time  before  she 
could  get  a  loading  order  in  lier  proper  turn  at 
such  coUiery.  She  was  thus  delayed  longer  than 
ships  arriving  after  her,  but  loading  from  less 
busy  collieries. 

Held — that  in  "  regular  turn  "  meant  in 
regular  "colliery  "  (and  not  "port  ")  turn  ;  and 
that  as  the  plaintiffs  knew  the  circumstances  of 
the  port  and  the  risk  of  delay,  and  as  the  defen- 
dants had  not  acted  unreasonably  in  not  substi- 
tuting a  less  busy  colliery,  the  defendants  were 
not  liable  for  the  delay. 

Barque  Quilpue  r.  Brown,  f  190-11  2  K.  B. 

[26i  ;  73  L.  J.  K.  B.   596 ;  90  L.  T.  765  ;  9 

Com.  Cas.  261 ;  9  Asp.  M.  C.  596— C.  A. 

VII.  MARITIME  LIENS. 

(a)  Generally. 

212.  Company — Windijig-ui) — Proceedings  in 
Foreign  Court— Judgment  in  xem— Companies 
Act,  1862  (25  &  26  Vict.  c.  89),  s.  163.]— A  ship, 
owned  by  an  Enghsh  joint-stock  company,  was 
arrested  on  her  arrival  at  a  German  port  by  a 
court  of  competent  jurisdiction  in  an  action 
commenced  by  the  holder  of  a  bill  of  lading  for 
non-delivery  of  goods  at  that  port.  By  German 
law  non-delivery  of  goods  specified  in  a  bill  of 
lading  entitles  the  holder  of  the  bill  to  a  lien  on 
the  ship.  In  these  proceedings  the  German 
court  declared  the  holder  of  the  bill  of  lading  in 
question  to  be  entitled  to  a  lien  on  the  ship, 
dnected  the  ship  to  be  sold,  and  ordered  the  lien 
to  be  satisfied  out  of  the  proceeds  of  the  sale. 
In  the  meantime  a  winding-up  order  had  been 
made   against  the  company   owning   the   ship, 
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founded  upon  a  petition  which  had  been  pre- 
sented some  time  before  the  ship's  arrest  in  the 
German  port. 

In  an  action  by  the  liquidator  of  the  company 
to  recover  from  the  iiolder  of  the  bill  of  lading 
the  money  he  had  received  by  order  of  the 
German  Court  in  satisfaction  of  his  lien, 
Collins,  J.  gave  judgment  for  the  defendant.  On 
appeal : — 

Held — that  the  judgment  of  the  German  Court 
was  a  judgment  in  rem,  and  that,  therefore,  the 
holder  of  the  bill  of  lading  was  entitled  to  the 
money  received  by  him  under  it,  free  from  any 
claim  by  the  liquidator. 

Judgment  of  Collins,  J.  ([1897]  1  Q.  B.  55  ; 
75    L.    T.    354 ;    66    L.  J.    Q.  B.  162  ;    8   Asp. 
M.  C.  184  ;  2  Com.  Cas.  1)  affirmed. 
Minna  Craig  Steamship  Co.  r.  Chartered 

[Mercantile    Bank   of    India,  [1897]    1 

Q.  B.  460  ;  66  L.  J.  Q.  B.  339  ;  76  L.  T.  310  ; 

13  T.  L.  E.  241  ;  46  W.  E.  388  ;  8  Asp.  M.  C. 
241  ;  2  Com.  Cas.  110— C.  A. 

213.  Conflicti  ng  cla  i  m  s  — Mo  rtgagee  —  Master 
and  Supercargo —  Wages,  ^'c,  for  more  than 
one  Voyage  —  Lex  loci — Lex  fori  —  Argentine 
Commercial  Code — Merchant  Skipping  Act,  1894 
(57  &  58  Vict.  c.  60),  s.  167.]— The  mortgagees 
of  an  Argentine  ship  commenced  foreclosure 
proceedings  in  England,  and  disputed  the  claim 
of  the  master  except  in  respect  of  his  wages 
and  disbursements  for  the  last  voyage  only. 
Their  contention  was  correct  by  the  Argentine 
law. 

Held — that  the  lex  fori,  and  not  the  lex  loci, 
applied  :  that  the  master  was  entitled  to  priority 
under  sect.  167  of  the  Merchant  Shipping  Act, 
1894,  in  respect  of  all  his  unpaid  wages  and  dis- 
bursements as  master,  and  also  in  respect  of  still 
earlier  wages  and  disbursements  as  supercargo, 
so  far  as  these  last  were  payments  to  sailors, 
who  might  in  default  of  payment  have  seized 
the  ship. 

The  Mdford  ((1858)  Sw.  362)  discussed  in 
the  light  of  the  Act  of  1894. 

llieAlUon  ((1872)  1  Asp.  M.  C.  481)  followed. 
THE    Tagus,    [1903]    P.  44  ;    72   L.   J.   P.   4  ; 

[87  L.  T.  598  ;  19  T.  L.  E.  82  ;  9  Asp.  M.  C. 
371— Phillimore,  J. 

214.  Priority  of  Liens  —  Maritime  Lien  for 
Wages  and  "  VictuaUiiKi  AUcivanre''' — Common 
Law  Possesso7-y  Lien  fur  Ilrpnir.'-- :  Cost  of  Main- 
taitdng  and  Rejxitridtiiig  Foreign  Sailors.] — 
A  foreign  ship,  on  which  the  men  were  paid 
40  lire  per  month,  and  an  additional  40  lire  if  the 
men  provided  their  own  victuals,  reached  London 
on  March  9th  ;  on  April  8th  she  was  taken  into 
a  repairer's  dry  dock  ;  on  September  24th  she 
was  ordered  by  the  Court  to  be  sold  in  a  suit  for 
wages  by  the  master  and  men  ;  the  repairs  were 
not  then  completed. 

Held — that  the  "  victualling  allowance  "  was 
equivalent  to  wages  for  the  purposes  of  maritime 
lien  ;  also  that  the  repairs  were  necessary,  and 
that  the  repairer  had  a  lien  for  the  cost  of  the 
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vvoi-k  iilreaily  done,  but  not  completed,  although 
the  crew  were  on  board  ;  and  that  the  liens  had 
priority  as  follows  :— (1)  master  and  men  for 
wages,  disbursements,  ami  victualling  allowance 
down  to  April  8th,  and  their  •'  viaticum  "  ;  (2)  the 
repairer's  lien  for  work  and  materials  ;  (3)  master 
and  men  for  wages,  &c.,  after  April  8th. 

The  Gustaf  ((1862)  Lush.  5U6)  ;    The  Imma- 
cohitu  Concezhme  (  (1883)  9  ?.  D.  37  ;  .53  L.  J.  P. 
19)  ;  and  Robetfs  v.  Hareloch  ((1832)3  15.  & 
Ad.  404  ;  37  R.  R.  452)  followed. 
The  Tergeste,  [1903]  P.  26  ;   72  L.  J.  P.  18  ; 

[87  L.  T.  567  ;  19  T.   L.   R.  62,  91  ;  9  Asp. 
M.  C.  356— Phillimore,  J. 

215.  Salvage  Servicen — Claim  for  Damages  hy 
ColUsion  —  Competing  Rights  —  Priorities  —  In- 
sufficient Proceeds.^  —  Reward  to  salvors  for 
services  rendered  ought  not  to  be  recovered 
against  the  res  to  the  detriment  of  a  claimant  in 
respect  of  subsequent  damage. 

The  Veritas,  laden  with  a  cargo  of  ice  for 
Liverpool,  was  in  distress  outside  the  Mersey, 
and  salvage  services  were  rendered  to  her  by  the 
ss.  6'.,  by  which  she  was  brought  into  and 
anchored  in  the  Mersey.  The  services  of  the 
tug  P.  C.  were  then  engaged,  and  while  the  tug 
was  fast  to  The  Veritas  a  collision  occurred 
between  The  Veritas  and  ss.  IJcro/iian,  in  conse- 
quence of  which  The  Veritas  began  to  fill,  and 
salvage  services  were  rendered  to  her  by  the  tugs 
P.  C.  and  S.  C,  with  the  result  that  she  was 
brought  to  a  place  alongside  the  dock  wall 
to  the  south  of  the  Liverpool  landing  stage. 
From  this  place  she  drifted  against  the  stage, 
doing  damage  to  the  boom  and  other  connections 
of  the  stage,  and "  sank,  and  her  cargo  of  ice 
perished.  The  tugs  recovered  judgment  for  their 
services,  the  question  of  priorities  only  being 
reserved,  without  any  objection  by  the  ss.  C. 
The  Veritas  was  removed  by  the  Mersey  Docks 
and  Harbour  Board  under  their  statutory  powers 
and  sold  by  the  Board,  and  after  deducting  the 
expenses  of  the  Board  the  net  proceeds  were 
brought  into  Court  to  the  credit  of  the  salvage 
action.  The  proceeds  were  insufficient  to  meet 
all  the  claims. 

Held — that  the  claim  of  the  Board  for  damages 
being  e.r  delicto  came  first  ;  then  the  claim  of  the 
tugs  for  salvage  services  ;  and  lastly  that  of  the 
ss.  C.  for  salvage  services  :  and  that  payment 
out  must  be  made  accordingly,  with  costs  in  each 
case,  claims  for  salvage  in  general  ranking 
against  the  fund  in  the  inverse  order  of  their 
attachment  on  the  res. 
The  Veritas,  [1901]  P.    304  ;  70  L.  J.  P.  75  ; 

[50  W.  R.  3(1;  85  L.  T.  136  ;  17  T.  L.  R.  721  ; 
9  Asp.  M.  C.  237— Barnes,  J. 

(b)  Owner's  Lien. 

216.  Assignees  of  Charterer — Freight  llecei red 
ill  Lumj)  Sum  before  Whole  Due — Damages  for 
Breach  of  Charter-iunig — Set-off  and  Counter- 
claim.]— The  defendants  were  owners  of  a  ship 
chartered  to  one  P.,  and  they  had  a  lien  upon 
cargoes  and  sub-freights  for  amounts  due  under 


the  charter-party.  On  the  arrival  of  the  ship  at  a 
port,  the  master  by  the  defendant's  instructions 
j  collected  the  bill  of  lading  freight,  which  was 
!  paid  to  him  in  a  lumj)  before  all  the  cargo  was 
i  discharged,  and  therefore  before  it  was  all  due. 
I  The  plaintiffs  were  e(|uitable  assignees  of  the 
freight,  but  had  given  no  notice  to  the  defen- 
dants or  to  the  consignees. 

Held  —  that    though    the    plaintiffs    could 

require  the  defendants  to  account  for  the  money 

received  by  the  master,  yet  the  defendants  could 

bring   into   the   account   by   way  of   set-off  or 

counter-claim   a  month's  hire  of  the   ship   not 

accrued  due  when  the  master  received  the  money 

and   also  their  damages   recoverable  from   the 

charterer  for  a  breach  of  the  charter-party. 

1  Samuel,  Samuel  &  Co.  v.  West  Hartlepool 

I      [Steam  Navigation  Co.,  (1907)  12  Com. 

1  Cas.  203— Walton,  J. 

217.  "  Captain  to  Sign  Bills  of  Lading  at  any 
Hate    of    Freight     without     prejudice     to     the 

\  Charter  "  —  Freight  Paid  in  Ad  ranee— Hire 
j  I  npaul— Liability  of  Captain  for  Signing  Bills 
\  of  Lading  as  Presented.']— A  time  charter-oarty 
of  a  steamer  at  a  monthly  hire  provided'  that 
the  captain  should  sign  bills  of  lading  at  any 
j  rate  of  freight,  without  prejudice  to  the  charter- 
!  party.  There  was  power  to  sub-let,  and  a  lien 
i  was  given  upon  all  cargoes  and  sub-freights  for 
j  the  charter  hire.  The  vessel  was  sub-let.  The 
captain  signed  Inlls  of  lading  as  presented, 
showing  freight  paid  in  advance  and  containing 
j  no  reference  to  the  charter-party.  The  time 
j  charterer  made  default  in  payment  of  the  hire. 

Held— that  the  captain  was  not  negligent  in 
\  signing  bills  of  lading  in  such  form. 
[      Semble,  that  he  was  bound  to  do  so. 
iTHE    Shillito,    (1898)     3    Com.    Cas.    44— 
i  [Barnes,  J. 

218.  Charterers  Shipping  their  own  Goods— 
^otice  in  Charter-party  of  Lien  for  Freight- 
Bill  qt  Lading  Stating  that  Freight  Paid- 
Bight  of  Consignees  held  to  be  Subject  to  the 
Lien.]—B.  &  Co.,  who  had  chartered  a  vessel 
from  the  plaintiffs  under  a  time  charter-party, 
giving  the  owners  a  lien  on  cargo  and  sub- 
freight,  loaded  some  timber  of  their  own.  and 
indorsed  the  bill  of  lading  to  the  defendants, 
who  were  for  some  purposes  their  agents.  The 
latter  advanced  money  on  the  bill  of  lading 
although  they  knew  of  the  lien  given  by  the 
charter-party,  and  were  aware  that  money  was 
probably  due  from  tlie  charterers  to  the  [)laintitfs 

HELD-that,  although  the  bill  of  lading  stated 
that  the  freight  for  the  timber  had  been  paid  in 
advance,  the  plaintiffs'  lien  prevailetl  over  the 
defendants'  rights  as  consignees.  Whatever 
might  l)e  the  rights  of  third  parties,  holders  for 
value  without  notice,  in  a  similar  case,  the 
ilefendants  were  in  a  different  position,  and 
could  not  get  rid  of  the  owners'  lien  ;  they  were 
merely  pledgees  of  the  ciiarterers"  own  iroods,  to 
which  the  lien  attached  as  soon  as  tliev  were 
shipped. 

Decision  of  Walton,  .1.  (^18  T.  I..  R.  358) 
reversed. 

21—2 


647 


SHIPPING   AND  NAVIGATION. 


648 


Maritime  Liens— Continued. 

Kern  v.  Dedandes  ((I860)  lU  C.  B.  (N.s.)  205) 
followed. 
West  Hartlepool  Steam  Navigation  Co., 

[Ld.   v.  Tagaet,  Beaton  &  Co.,  (1908)  19 
T.  L.  R.  251— C.  A. 

219.  Right  of  Owner  or  Charterer  to  Collect 
Freight— Lien  on  Bill  of  L'lding  Freight— Sums 
due  under  Charter-jfarty— Necessary  disburse- 
ments—Datnages  for  Breach  of  Charter-party.] — 
The  defendants  chartered  their  steamship  for  a 
term  of  twenty-four  calendar  months  at  the  rate 
of  £1,550  (less2i  per  cent,  commisi-ion)  a  month, 
payable  in  advance.  The  vessel  came  on  hire  on 
March  18th,  1901,  and  was  employed  by  the 
charterer  to  carry  a  cargo  from  the  United  States 
to  Japan.  The  charter-party  provided  that  the 
owners  should  have  a  lien  upon  all  cargoes  and 
all  sub-freights  for  any  amounts  due  under  the 
charter-party.  The  cargo  was  carried  under  a 
contract  made  between  the  shippeis  and  the 
charterer.  Under  the  bill  of  lading  there  was  a 
lien  as  against  the  shippers  for  the  bill  of  lading 
freight  payable  at  Nagasaki,  in  Japan,  and  by 
the  charter-party  the  owners  had  a  lien  upon 
cargoes  and  sub-freights  for  amounts  due  under 
the  charter-party.  On  arrival  of  the  vessel  at 
Colombo,  in  the  course  of  the  voyage  the  master 
was  obliged  to  pay  for  bunker  coal  to  enable  her 
to  proceed  to  Japan,  by  drawii  g  upon  the  owners 
a  bill  for  £l8-i  lis.  2d.,  which  was  duly  honoured. 
By  Clause  2  of  the  charter-party  all  coals  were 
to  be  sup{ilied  by  the  charterer.  During  the 
discharge  the  owners  paid  disbursements  amount- 
ing to  £250  which,  under  Clause  2  of  the  charier- 
party,  should  have  been  paid  by  the  charterer. 
The  vesssel  arrived  at  Nagasaki  on  June  9th, 
1901,  and  completed  her  discharge  there  on 
June  26th.  On  her  arrival  at  Nagasaki  there 
was  due  in  respect  of  bill  of  lading  freight 
£5,258  7s.  Ud.,  which  the  master,  acting  upon 
the  owners'  instructions,  collected,  and  which 
was  held  by  them.  Of  that  amount  it  was 
admitted  they  were  entitled  to  retain  £3,523, 
made  up  of  £3,100  for  chartered  freight  due 
and  unpaid  upon  the  vessel's  arrival,  £390  for 
chartered  hire  due  for  the  eight  days,  June 
18th  to  26th,  and  £33  for  bunker  coals  taken  over 
by  the  charterer  at  the  beginning  of  the  voyage. 
On  June  18th,  1901,  a  further  month's  hire, 
amounting  to  £1,511  o.s-.,  became  due.  On  June 
2Gth  the  owners  withdrew  the  vessel  from  the 
chartered  service  of  the  charterer,  without  pre- 
judice to  their  claim  against  him  for  breach  of 
the  charter-party.  It  was  agreed,  for  the  pur- 
poses of  an  arbitration  in  respect  of  disputes  as 
to  freights  arising  out  of  the  charter-party,  that 
the  owners  were  entitled  to  £3,000  damages  in 
respect  of  such  breach.  Upon  a  special  case 
stated  by  the  arbitrator  : — 

Held  (1) — that  the  two  sums  of  £131  17*-.  2d. 
and  £250  were  amounts  due  under  the  charter- 
party,  and  that  the  owners  had  a  lien  upon  the 
£5,258  7s.  lid.  for  these  two  sums,  making  up 
£381  176-.  2d.  ;  (2)  that  if  the  bill  of  lading 
freight  was  actually  received  before  June  18th, 
there  was  no  lien  for  that  amount  at  the  time 
the  lien  was  exercised,  and  therefore  no  lien  for 


the  £1,511  5s.,  but  that  if  the  bill  of  lading 
freight  was  received  after  June  18th  and  before 
June  26th,  when  the  vessel  was  withdrawn  by 
the  shipowners,  at  the  date  it  was  received  the 
lien  existed  ;  (3)  that  there  was  no  lien  for  the 
£3,000  damages  ;  (4)  that  if  the  shipowners 
were  entitled  under  the  charter-party  to  collect 
and  receive  the  £5,258  7s.  lid.,  then,  under  the 
charter-party,  they  had  to  account  for  it  with 
the  charterer,  or  the  claimants  as  representing 
him,  but  as  against  the  claimants  the  ship- 
owners would  be  entitled  to  set  n\)  any  cross- 
claims  they  might  have  under  the  charter-party 
against  the  charterer. 

Samuel,  Samuel  &  Co.  r.  West  Hartlepool 

Steam  Navigation  Co.,  (1906)  11  Com.  Cas. 

115 — Kennedy,  J. 

220.  Suh  -  charter  -  /jarty  —  Bill  of  Lading 
Freiqht — Lien  for  Hire — Hire  accruing  Due — 
Withdrawal  of  Ship— Payment  of  Hire.]  — A. 
charter-party  gave  the  chartereis  liberty  to  sub- 
let the  steamers  for  all  or  any  part  of  the  time 
covered  by  the  charter,  the  hire  being  payable 
half-monthly  in  advance.  By  the  charter-party 
the  captain,  though  appointed  by  the  owners, 
was  to  be  under  the  orders  and  direction  of  the 
charterers  as  regards  employment,  agency,  or 
other  arrangements,  and  the  charterers  agreed  to 
indemnify  the  owners  from  all  consequences  or 
liabilities  that  might  arise  from  the  captain 
signing  bills  of  lading.  The  owners  were  to  have 
alien  upon  all  cargoes  and  all  sub-freights  for 
any  amounts  due  under  the  charters. 

The  steamer  was  sub-chartei  ed  to  the  plaintiffs, 
and  under  the  sub-charter  she  loaded  a  cargo  for 
Hamburg,  the  master  signing  a  bill  of  lading. 
On  arrival  of  the  steamer  at  Hamburg  the  cargo 
was  delivered  to  the  consignee  and  the  agent, 
who  was  acting  for  all  parties,  received  payment 
of  the  bill  of  lading  freight.  The  shipowners 
claimed  a  lien  upon  the  freight  for  the  amount 
due  to  them  under  the  charter-party.  The  plain- 
tiffs claimed  the  amount  as  freight  due  to  them 
under  the  bill  of  lading. 

Held— that  the  charter  was  not  a  demise  of 
the  steamer,  the  owners,  through  the  captain, 
remaining  in  possession  of  her,  and  that  the  con- 
tract under  the  bill  of  lading  was  made  with  the 
owners  ;  that,  therefore,  they  had  a  right  to 
demand  the  bill  of  lading  freight,  and  to  exercise 
their  lien  for  any  sum  accrued  due  under  the 
charter-party,  accounting  to  the  sub-charterei's 
for  any  balance  over  and  above  that  sum. 

In  such  a  case  the  ship's  agent,  in  collecting 
the  freight,  acts  as  agent  either  for  the  owner 
or  for  all  parties,  and  the  freight  in  his  hands  is 
subject  to  the  owners'  lien. 

The  lien  does  not,  however,  extend  to  hire  not 
yet  due,  but  only  accruing  due,  at  the  time  when 
"the  lien  is  exercised. 

The  charter-party  provided  for  payment  of 
hire  half-monthly  in  advance  ;  any  default  to 
entitle  the  owner  to  withdraw  the  ship  without 
prejudice  to  any  claim  which  he  might  otherwise 
have  against  the  charterers. 

Held— that  if  the  owner  withdraws  the  ship 
in  the  middle  of  a  half-month,  he  is  entitled  to 


649 


SHIPPING   AND   NAVIGATION. 


650 


Maritime  Liens — Cdnt'inued. 

hire  only  in  respect  of  so  much  of  the  half-month 

as  the  ship  was  in  the  charterer's  service. 

VVehner  and  Others  r.  Dene  Steam  Ship- 

[piNG  Co.  AND  Others,  [190.i]  2  K.  B.  92  ; 

74  L.  J.  K.  B.  .550  :  21  T.  L.  R.  339  ;  10  Com. 

Cas.  139— Channell,  J. 


221.  Siih-Fi-pight  Paid  hi/  Conshineea  to  Char- 
terer'a  Agent.']  — The  consignees  of  a  cargo  had 
already  paid  the  sub-freight  duo  thereon  to 
agents  of  the  charterers  ;  but,  before  the  agents 
could  pay  it  over  to  their  principals,  the  ship- 
owners intervened,  and  gave  them  notice  of  their 
lieu  on  sub-freights,  and  asked  them  not  to  part 
with  the  money. 

Held — that  the  lien  of  the  owners  was  lost 
as  soon  as  the  consignees  paid  the  freight  to  the 
person  entitled  thereto,  or  his  agent,  for  after 
such  payment  the  money  could  no  longer  be 
regarded'  as  freight. 

Decision  of  Bigham.  J.  afhrmed. 

Tag  ART,  Beaton  &  Co.  v.  James  Fisher  & 
[Sons  ;  West  Hartlepool  Steam  Navi- 
gation Co.,  Ld.,  third  parties,  [1903]  1 
K.  B.  391  ;  72  L.  J.  K.  B.  202  ;  51  \V.  R.  599  ; 
88  L.  T.  451  ;  8  Com.  Cas.  133 ;  9  Asp.  M.  C. 
381— C.  A. 

VI 11.  BOTTOMKY. 


222.  Xecessaries — Shi})  and  Freight — Cargo — 
Mui:shaUing  of  Assets.'] — Where  there  are  two 
funds  belonging  to  different  persons,  namely,  the 
proceeds  of  ship  and  freight  belonging  to  the 
ship  owners,  and  the  proceeds  of  cargo  belonging 
to  the  cargo  owners,  against  both  of  which  funds 
the  holder  of  a  bottomry  bond,  on  ship,  freight, 
and  cargo  has  obtained  a  judgment,  the  Court 
will  not  marshal  the  proceeds  of  ship,  freight, 
:ind  cargo  in  favour  of  necessaries  men  who  have 
ol)tained  a  judgment  against  ship  and  freight, 
notwithstanding  that  the  bottomry  bondholders 
would  not  be  prejudiced  thereby. 

The  Chioggia,    [1898]    P.  1  ;    8   Asp.   M.   C. 

[3.52  ;  16  L.J.  P.  174  ;  77  L.  T.  472  ;  14  T.  L.  R. 

27  ;  46  W.  R.  25.3— Barnes,  J. 

223.  Document  in  Sxhstance  a  Bottoiin-g  Bond 
—  Interpretation —  Maritime  ]li.'<]i  — -  Maritime 
Interest — Hill  Iran-iartioii—  Validity.] — A  docu- 
ment signed  by  the  master  of  a  sliip,  if  in  sub- 
stance and  effect  a  bottomry  bond,  is  not  invalid 
because  it  is  called  something  else.  It  is  tlie 
practice  of  the  Court  to  construe  literally  such 
a  document.  A  document  signed  hj  tlie  master 
of  a  ship  purported  to  be  in  the  nature  of  a  bill 
transaction,  as  well  as  a  pledge  of  the  ship  and 
freight.  It  did  not  stipidate  for  maritime  in- 
terest ;  but  the  lender  ran  the  risk  of  tiie  vessel 
not  reaching  her  port  of  discharge  in  Europe, 
unless  whilst  on  her  voyage  she  should  |iut  into 
a  port  of  refuge,  in  whicii  case  the  loan  was  to 
become  at  once  due  and  pay;ible,  anil  for  the 
recovery  of  which  the  lender  was  to  iiave  power 
at  once  to  proceed  against  the  ship. 


Held— that     the    document     was    a    valid 
bottomry  bond. 
The  Haabet,  [1899]  P.  295  ;  68  L.  J.  P.  121  ; 

[48  W.    R.  223  ;    81   L.  T.  463  ;  16  T.  L.  R. 
548  :  8  Asp.  M.  C.  605— Bucknill,  .J. 

IX.  GENERAL  AVERAGE. 

224.  Average  Statement — Where  to  he  made 
up.] — There  is  no  obligation  on  a  shipowner  to 
have  a  general  average  statement  made  up  at 
the  ship's  port  of  destination,  or  at  any  par- 
ticular place,  so  long  as  it  is  made  up  in  a 
reasonable  time. 

Judgment  of  the  Court  below  reversed. 

Wavertree  Sailing  Ship  Co.,  Ld.  r.  Love, 

[1897]    A.    C.    373;    8   Asp.    M.    C.   276;    66 

L.  J.  P.  C.  77  ;  76   L.  T.  576  ;  13  T.  L.  R.  419 

—P.  C. 

225.  CJiartered  Freight  Outicurd  and  Home- 
ward—  Sacrifice  on  Outward  Voyage — LiahiUtg 
of  Chartered  Freight  to  Contrihute.] — A  ship 
was  chartered  to  proceed  from  England  to 
Savannah,  there  to  load  a  cargo  of  cotton,  freight 
being  payable  on  deliver}^  of  the  cargo  at  a  port 
in  the  United  Kingdom  or  on  the  Continent. 
Under  the  chaiter-party  the  charterer  had  the 
option  of  taking  a  cargo  of  coal  on  the  outward 
voyage,  but  the  vessel  in  fact  sailed  in  ballast. 
On  the  outward  voyage  a  general  average  sacrifice 
of  ship's  materials  was  made. 

Held — that  the  homeward  freight  under  the 
charter-party  must  contribute  to  the  general 
average  sacrifice  made  on  the  outward  voyage. 

WiUiams  V.  London  Assiiratice  Co.  ((1813) 
1  M.  &  S.  318  ;  14  R.  R.  411)  followed. 

Judgment  of  Mathew,  J.  ([1901]  2  K.  B.  861  ; 
70  L.  J.  K.  B.  930  :  50  W.  R.  42  ;  17  T.  L.  R. 
764  ;  6  Com.  Cas.  291)  affirmed. 
Steamship  Cauisbrook  Co.  r.  London  and 
[Provincial  Marine  and  General  Insur- 
ance Co.,  [1902]  2  K.  B.  681  ;   71  L.  J.  K.  B. 
978  ;  .50  W.  R.  691  ;  87  L.  T.  418  ;  18  T.  L.  R. 
783  ;  7  Com.  Cas.  235  ;  9  Asp.  M.  C.  332— C.  A. 

226.  "  Corresponding  Expenses  of  Leaving'' — 
Cost  of  Cutting  a  Passage  through  Ice  in  River — 
York-Antwerp  Rules,  1890,  r.  'lO  (a).]— A  ship 
returned  to  her  place  of  loading  for  the  purpose 
of  effecting  repairs.  While  the  repairs  were 
being  effected,  ice  formed  in  the  river  through 
which  she  had  to  proceed  to  sea.  The  ship- 
owners incurred  expense  in  having  a  passage  cut 
through  the  ice. 

Held  — that  the  expense  was  not  part  of 
"the  corresponding  expenses  of  leaving"  her 
placeof  loading  within  the  meaning  of  rule  10  (a) 
of  the  Vork-Antwerp  Rules,  1890. 

Westoll  r.  "Cahter,  (1898)  3  Com.  Cas.  112; 
[14  T.  L.  R,  281— Bigham,  J. 

227.  Xeccfxarg  Repairs  to  Ship — Depreciation 
if  Cargo — Maintenance  of  Cattlemen — Fodder 
and  Water  for  Cattle— Yarh-.Xntwcrp  Rule.<i, 
1S9(I.  ;•/•.   1(1  ((•).   II. J     The  plaintiffs  .shipped  in 
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Decision  of   Mathew,  J.  ((1899)  15  T,  L.  R. 
512  ;  4  Com.  Cas.  331)  affirmed. 

MiLBURN  &  Co.  v.  Jamaica  Fruit  Importing 

[AND    Trading    Co.    of    London,    [1900] 

2  Q.  B.  540  ;  69  L.  J.  Q.  B.  800 ;  83  L.  T.  321  ; 

16   T.    L.    K.  515  ;  5  Com.  Cas..  346  ;  9  Asp. 

M.  C.  122— C.  A. 

229.  Sacrifice  of  Frcuiht— Fire—Discharge 
and  Sale  of 'Cargo— Carf/o  ii/ift  to  be  carried  to 
Destination— Loss  of  Freight.]— A  cargo  of  coals, 
laden  on  board  the  plaintiffs'  ship  under  a 
charter-party,  became  heated  to  such  an  extent 
during  the  voyage  that,  if  the  voyage  had  been 
proceeded  with,  the  ship  and  cargo  would  have 
been  totally  lost  through  lire.  The  master,  in 
the  interests  of  ship,  freight  and  cargo,  put  into 
a  port  of  refuge,  where  a  portion  of  the  coals 
,  was  discharged,  and  the  ship  and  cargo  were  then 
I  in  safety,  but  the  condition  of  the  coal  was  such 


General  A\ev&ge— Continued. 

the  defendants'  steamship  a  cargo  of  live  cattle 

for  carriage  from  Buenos  Ayres  to  the  United 

Kingdom,  under  a  charter-party,  which  provided 

that  average  (if  any)  should  be  adjusted  accord- 
ing to  the  York-Antwerp  Rules  ;   and  that  the 

vessel  should  on  no  account  call  at  Brazilian  or 

Continental  ports  before  landing  her  live  stock. 

The  reason  of  this  proviso  was  that  by  the  law 

of  the  United  Kingdom  live  cattle  could  not  be 

landed  in  the  United  Kingdom  if  the  ship  carry- 
ing them  had  touched  at  the  ports  specified.     In 

the  course  of  the  voyage  the  vessel  sprang  a  leak, 

and  it  became  necessary  for  the  safety  of   all 

concerned  to  put  into  Bahia,  a  Brazilian  port, 

for  repairs.     Consequently  the  cattle  could  not 

be   landed   in   the   United  Kingdom,  and  were 

sold  in  Antwerp,  realising  less  than  they  would 

have  done  if  they  had  been  sold  in  the  United 

Kingdom. 

Held— that  the  loss  sustained  by  the  owners  j  that  no 'portion   of  it  could   be  reloaded  and 

of  the  cattle  was  the  subject  of  general  average  !  carried  to  its  destination  ;  the  cargo  was  sold, 

and  the  voyage  was  abandoned.  In  an  action 
by  the  plaintiffs  on  a  policy  on  the  freight  the 
defendants  claimed  to  have  the  loss  of  freight 


contribution. 

During  the  execution  of  repairs  to  the  vessel 
at  Bahia,  the  owners  of  the  cattle  incurred 
expense  in  the  maintenance  of  the  cattlemen  in 
charge  of  the  cattle  on  tlie  ship,  and  in  the  supply 
of  fodder  and  water  to  the  cattle. 

Held— that  these  expenses  were  not  recover- 
able in  general  average  either  under  the  York- 
Antwerp  Rules,  1890,  or  at  common  law. 

Anglo-Argentine  Live  Stock  and  Produce 

[Agency  r.  Temperley  Shipping  Co.,  [1899] 

2  Q.  B.  403  ;  68  L.  J.  Q.  B.  900 ;  48  W.  R.  64  ; 

81  L.  T.  296  ;  15  T.  L.  R.  472  ;  4  Com.  Cas. 

281  ;  8  Asp.  M.  C.  595— Bigham,  J. 

228.  Negligence  Clause— Bill  of  Lading  with- 
out Prejudice  to  Charter-jiarty — Indeuinity .'] — 
By  a  charter-party,  which  contained  a  neghgence 
clause,  it  was  provided  that  the  captain  should 
sign  bills  of  lading  at  any  rate  of  fi'eight  the 
charterers  or  their  agents  might  choose  without 
prejudice  to  the  stipulations  of  the  charter-party, 
and  that  the  charterers  should  indemnify  the 
owners  from  any  consequences  that  might  arise 
from  the  captain  following  the  charterers'  instruc- 
tions and  signing  bills  of  lading.  The  captain, 
by  the  charterers'  instructions,  signed  bills  of 
lading  containing  no  negligence  clause.  Tlie 
vessel,  owing  to  the  negligence  of  the  captain 
and  crew,  came  into  collision,  and  certain  general 
average  sacrifices  and  expenses  were  rendered 
necessary.  The  owners  were  unable,  owing  to 
the  absence  of  a  negligence  clause,  to  recover 
contribution  from  the  owners  of  the  cargo  in 
question.  In  an  action  by  the  owners  against 
the  charterers  : — 

Held,  by  A.  L.  Smith  and  Romer,  L.J.I. 
(Vaughan  Williams,  L.J.  dissenting)— that  under 
the  provisions  in  the  charter-party  the  charterers 
were  liable  to  make  good  to  the  owners  the 
amount  of  general  average  contribution  not 
recovered  from  the  owners  of  the  goods. 

The  Carron  Park  ((1890)  15  P.  D.  203  ;  59 
L.  J.  P.  74  :  63  L.  T.  356— Hannen,  P.)  approved. 


made  good  in  general  average,  and  to  deduct  the 
contribution  falling  on  the  plaintiffs  as  ship- 
owners from  the  amount  due  on  the  policy. 

Held — that  as,  owing  to  the  condition  of  the 
cargo,  the  freight  had  been  entirely  lost  before 
the  master  determined  to  put  into  the  port  of 
refuge,  there  had  been  no  general  average  sacri- 
fice of  freight,  and  that  the  right  to  a  general 
average  contribution  never  arose. 

Judgment  of  Bigham,  J.  ([1899]  2  Q.  B.  356  ; 
68  L.  J.  Q.  B.  1021  ;  48  W.  11.  48  ;  81  L.  T.  231  ; 
15  T.  L.  R.  460 ;  4  Com.  Cas.  256)  aflBrmed. 
Iredale  r.  China  Traders  Insurance  Co., 

[19001  2  Q.  B.  515;  69  L.J.  Q.  B.  783;  49 

W.  R.  107  ;  83  L.  T.  299  ;  16  T.  L.  R.  484 ;  9 
Asp.  M.  C.  119— C.  A. 

230.  Ship  and  Cargo  lehmging  to  the  same 
Oa-ner — Sacrifice  of  Mast  —IJnljility  of  I'nder- 
ivrifers  on  Cargo.']— the  object  of  the  maritime 
law  of  general  average  is  to  give  the  master  of 
the  ship  absolute  freedom  to  make  whatever 
sacrifice  he  thinks  best  to  avert  the  perils  of  the 
sea,  without  any  regard  whatsoever  to  the 
ownership  of  the  property  sacrificed,  and  such  a 
sacrifice  is  a  general  average  act  quite  indepen- 
dently of  uni'ty  or  diversity  of  ownership.  The 
mainmast  of  a  ship,  which  was  an  iron  mast  and 
hollow,  owing  to  very  bad  weather  had  settled 
down.  The  master  exercised  his  judgment 
reasonably,  brought  the  ship  into  position,  had 
the  rigging  cut,  and  the  mast  fell  over  the  side. 
The  ship  was  brought  home  under  jury  rig  in 
safety.  It  was  found,  when  the  cargo  was  dis- 
charged, that  the  mast  had  been  in  no  greater 
peril  than  the  rest  of  the  adventure.  The  ship 
and  the  cargo  belonged  to  the  plaintifi's,  and 
there  could  be  no  contribution  in  fact. 

Held— that  there  was  a  general  average 
sacrifice  and  a  general  average  loss  ;  and  that 
the  liability  of  the  underwriters  on  cargo  was 
not  affected  by  the  joint  interests. 
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General  Average — Continued. 

'Jhe  Brhirlla  ([1893]  P.  189  ;  62  L.  J.  T.  81  ; 
(39  L.  T.  834  ;  7  Asp.  M.  C.  403— Barnes,  J.) 
disapproved. 

Judgment  of  iVIathew,  J.  ([1901]  1  Q.  B.  147  ; 
70  L.  J.  Q.  B.  45  ;  49  W.  E.  221  ;  84  L.  T.  57  ; 
1  7  T.  L.  R.  59  ;  6  Com.  Cas.  19  :  9  Asp.  M.  C. 
141)  affirmed. 
Montgomery  &  Co.  v.  Indemnity  Mutual 

[Marine  Insurance  Co.,   [1902]   1  K.  B. 

734  ;  71  L.  J.  P.  457  ;  50  W.  R.  440  ;  86  L.  T. 

462;  18  T.  L.   R.  479;   7  Com.  Cas.  120;  9 
Asp.  M.  C.  289— C.  A. 

231.  Time  Chaiier — Voyaye  Chaiiev — Bamaye 
hy  Wafer  in  E.rtinyulshlny  Fire — Belay  eavsed 
hy  Vexsel  Underyoiny  Bepairs — lime  Freiyld — 
Pnietiee  of  Arcraye  Adjuxtem.'] — According  to 
the  practice  of  average  adjusters,  a  loss  of  time 
charter  freight  due  to  the  detention  of  the  vessel 
whilst  under  repair  of  damage  resulting  from  a 
general  average  sacrifice  is  never  included  in 
general  average. 

Held — that  this  practice  is  in  accordance  with 
legal  principles  and  is  right ;  that  the  cargo 
owners  have  no  concern  with  the  contract 
between  the  ship  owner  and  the  time  charterers  ; 
that  the  loss  of  freight  under  it  caused  by  the 
delay  is  the  result  of  an  accidental  circumstance 
peculiar  to  the  ship  owner  and  time  charterers  ; 
and  that  the  question  is  whether  the  ship  owner 
is  entitled  to  be  compensated  in  general  average 
on  the  basis  of  the  ordinary  consequences  of  the 
delay  as  if  the  ship  were  carrying  the  goods 
simply  under  the  contract  under  which  they 
were  shipped. 

In  the  statement  of  the  principle  of  general 
average  in  the  case  of  Birldey  v.  Palgrave 
((1801)  East,  220,  at  p.  228  ;  6  R.  R.  at  p.  263), 
that  "all  loss  which  arises  in  consequence  of 
extraordinary  sacrifices  made  or  expenses  in- 
curred, for  the  preservation  of  the  ship  and 
cargo,  comes  within  general  average,  and  must 
be  borne  ])roportionably  by  all  who  are 
interested,"  the  words  "  all  loss  "  ought  not  to 
be  extended  to  include  losses  which  are  the 
result  of  "accidental  circumstances"  affecting 
the  loser,  and  are  not  losses  which  the  other 
persons  interested  ought  in  ordinary  course  to  be 
treated  as  concerned  with. 

The  Leitrim,  [1902]  P.  256  :    71   L.  J.  P.  108; 

[87   L.   T.  240  ;  18  T.  L.  R.  819  ;  51  W.   R. 

158  ;    8  Com.   Cas.    6 ;    9    Asp.   M.  C.  317— 

Barnes,  J. 


232.  Wages  and  Pnivinions  in  Port  of  Befrige 
—  York-Antwerp  Pules,  1890 — Contribution  hy 
Car(/o — Time  Chni-ter-part y — IBre  continuing  to 
Run— Charterers'  Riyht  to  Prcorer  from  Ship- 
oivitrrs.^  —  A  time  charter-party  provided  that 
geuerar average  sliould  be  according  to  York- 
Antwerp  Rules,  1890.  Bills  of  lading  containing 
the  like  provision  were  signed  by  the  master. 
The  vessel  put  into  ports  of  refuge  in  such  cir- 
cumstances that,  under  the  terms  of  the  charter- 
party,  hire  continued  to  run,  and  the  owners 

o  ;)  ay     for  wages  and  provisions  during  the 


period  of  detention.  The  owners  recovered  con- 
tribution from  cargo  in  respect  of  wages  and 
provisions. 

Held — that,  there  being  no  clause  in  the 
charter-party  giving  the  charterers  the  right  to 
such  contribution,  they  were  not  entitled  to 
recover  it  from  the  shipowners. 

HOWDEN    &    Co.     V.   SS.    NUTFIELD    CO.,     LD., 

[(1898)  3  Com.  Cas.  56;  14  T.  L.  R.  172— 
Kennedy.  J. 

X.  RULES  FOR  PREVENTING  COLLISIONS. 
(a)  Fog. 

233.  Fog  Signal — Begulatiom  for  Preventing 
Collisions  at  Sea — Foreign  Vessel  upon  ^'- High 
Seas"  —  Statutory  resumption  of  Fault  — 
Merchant  Shippini/  Act,  1894  (57  &  58  Vict. 
c.  60),  SS.  419  (4),  424.]— An  English  and  a 
Dutch  vessel  came  into  collision  outside  terri- 
torial waters  in  a  fog,  and  it  was  admitted  that 
both  had  committed  breaches  of  the  regulations. 

It  was,  however,  contended  on  behalf  of  the 
foreign  vessel  tliat  the  statutory  presumption 
of  fault  created  by  sect.  419  (4)  of  the  Merchant 
Shipping  Act  did  not  arise  in  her  case  in  the 
absence  of  an  Order  in  Council  as  provided  for 
by  sect.  424. 

Held — that  it  was  not  necessary  to  decide  the 
point,  as,  on  the  facts,  the  Court  was  satisfied 
that  her  mistake  in  navigation  had  contributed 
to  the  collision. 

The  necessity  for  exact  compliance  with  the 
rules  discussed  ;  danger  of  not  stopping  engines, 
when  a  fog  signal  is  heard  forward  of  the  beam. 
The  Koning  Willem   I.,   [1903]    P.  114  ;  72 

[L.  J.  P.  28  ;  88  L.  T.  807  ;  9  Asp.  M.  C.  425 
— BuckniU,  J. 


234.  Fog  Signals— Buty  of  Vessel  to  Stop— 
Regulations  for  Preventing  Collisions  at  Sea, 
art.  16.] — Semble,  if  a  steamship  in  a  fog  does 
not  stop  on  hearing  a  whistle  forward  of  the 
beam,  she  may  in  the  event  of  a  collision  be 
held  to  be  in  fault,  though  the  whistle  did  not 
proceed  from  the  vessel  with  which  she  collided. 

The  London,  (1904)  73  L.  J.  P.  125 ;  91  L.  T. 
[327— Jeune,  P. 

235.  Fog  Signal  forward  of  Beam — Buty  to 
Stop — Excuse — Regulations  for  Preventing  Col- 
lision,^ at  Sea,  1897,  art.  16.]— By  art.  16,  "a 
steam  vessel  hearing,  apparently  forward  of  her 
beam,  the  fog  signal  of  a  vessel,  the  position  of 
which  is  not  ascertained,  shall,  so  far  as  the  cir- 
cumstances of  the  case  admit,  stop  her  engines, 
and  then  navigate  with  caution  until  d.anger  of 
collision  is  over." 

Each  of  two  colliding  vessels  sought  to  justify 
her  non-compliance  with  this  rule  : — 

A.  alleged  that  the  whistle  of  an  apparently 
overtaking  vessel  was  being  sounded  tm  her  port 
quarter. 

Held — no  excuse;  for  on  ,1.  stopping  and 
making    tlie    ap[)ropri:itc     signal,    such    vessel 
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Eules  for  Preventing  Collisions — Continued. 
would  have  been  warned  and  could  herself  have 
stopped. 

B.  alleged  that  A.'s,  whistle  sounded  a  long  M-ay 
off.  that  two  other  whistles  helped  to  determine 
her  position  ;  and  further  that  B.,  though  she  did 
not  stop  at  once,  did  so  subsequently  and  had 
re-started  before  the  collision  occurred. 

Held — no  excuse. 

The  fact  that  a  whistle  is  "  apparently  '^  distant 
is  no  justification  for  non-compliance  with  the 
positive  rule. 
The  Britannia,   [190.5]   P.   98;   74   L.  J.  P. 

[46  ;  92  L.  T.  634  ;  21  T.  L.  R.  110  :  10  Asp. 
M.  C.  6.5— Barnes,  J. 

236.  Fog  Signals  heard  Forward  of  Beam— 
Navigating  loiih  Caution  till  Banger  is  Passed — 
BifHculty  of  locating  Signal  in  Fog—Continxdng 
Course  without  Stopping  from  Time  to  Time- 
Regulations  for  Prerenting  Collisions  at  Sea, 
1897,  art.  16.]— The  0.  was  proceeding  slowly 
at  night  on  account  of  fog.  On  hearing  a  whistle 
apparently  at  some  distance  on  the  port  bow,  she 
stopped.  The  sound  of  the  whistle  then  appa- 
rently broadened  a  little,  and  the  0.  then  went 
dead  slow  ahead  in  order  to  get  steerage  way 
and  keep  her  course.  She  continued  so  for 
twenty  minutes,  the  sound  of  the  whistle  still 
apparently  broadening  a  little  but  getting  closer. 
A  collision  then  occurred. 

Held— that,  having  regard  to  the  difficulty  of 
accurately  locating  a  signal  in  fog,  the  O.  was 
not  justified  in  continuing  for  twenty  minutes 
without  stopping  from  time  to  time,  and  that 
she  had  broken  art.  16  (2),  which  required  her 
to  "stop  her  engines  and  then  navigate  with 
caution  until  danger  of  collision  is  over." 
The  Aeas,  [1907]  P.  28  ;  76  L.  J,  P.  37  ;  96 
[L.  T.  95  ;  10  Asp.  M.  C.  3.58— Barnes,  P. 

237.  3Ioderate  Speed  in  Fog— Power  to  Stop 
within  Short  Space.]— In  deciding  whether  or 
not  a  vessel  in  a  fog  was  steaming  at  a 
"  moderate  "  speed;  her  power  of  sto[)ping  within 
a  short  distance  is  a  material  circumstance  to  be 
considered  ;  but  it  cannot  justify  a  speed  ren- 
dering it  impossible  for  her  to  stop  within  the 
limit  of  observation. 

Decision  of  C.  A.  (18  T.  L.  R.  672)  affirmed. 

Oceanic  Steam  Navigation  Co.  v.  Watee- 

[FORD    Steamship    Co.  :     The    Oceanic. 

(1903)  88  L.  T.  303  ;  19  T.  !>.  R.  364  :  9  Asp. 

M.  C.  378— H.  L.  (E.). 

238.  Begulatiom  for  Prerenting  Collisions  at 
Sea,  1897,  arts.  16,  19,  21,  22,  23.]— In  a  dense 
fog  preventing  either  vessel  from  seeing  the  other, 
the  steamship  L.  heard  on  her  starboard  bow  the 
whistle  of  the  W.,  and  thereupon  stopped  her 
engines.     A  collision  ensued. 

Held — that  the  L.  had  conformed  to  art. 
16  by  stopping  and  navigating  with  caution, 
that  art.  16  was  the  only  one  applicable  in  a  fog 
so  long  as  the  other  vessel's  position  and  course 
was  not  accuratelv  ascertained,  and  that  the  L. 


was  not  in  default  for  not  reversing  upon  the 
assumption  that  the  W.  was  a  crossing  ship 
which  it  was  her  duty  to  keep  clear  of  under 
arts.  19.  23. 

Crawford  and  Another  r.  Granite  City 

[Steamship  Co.,  Ld.,  (1906)  8  F.  1013— Ct, 

of  Sess. 

239.  Rirrr  Thames— Fog  and  Steam  Whistle 
Signals — Vessels  in  Fairway  and  not  under  loay 
—Binging  Bell— Thames  Bye-laws,  1898,  r.  38.] 
—Rule  38  of  the  Thames  Bye-laws,  1898— under 
the  heading  of  "  Fog  and  Steam  Whistle  Signals  " 
— which  directs  that  "  all  steam  and  sailing 
vessels  when  in  the  fairway  of  the  river  and  not 
under  way  shall  at  intervals  of  about  one  minute 
ring  the  bell  rapidly  for  about  five  seconds,"  only 
applies  in  cases  of  fog.  mist,  and  the  like.  To 
hold  otherwise  would  be  to  render  it  necessary 
for  all  vessels  at  anchor  in  the  Thames  to  be  con- 
stantly ringing  their  bells  throughout  the  day 
and  night,  no  matter  what  the  weather  might  be, 
and  this  would  be  an  unreasonable  conclusion  to 
come  to. 

The  Rhein,  (1 902)  86  L.  T.  265  :  18  T.  L.  R.  343; 
[9  Asp.  M.  C.  278— Barnes,  J. 

240.  Speed — Begulation  for  Prerenting  Col- 
lisions at  Sea,  1897,  art.  16.] — If  a  steamer  in  a 
fog  cannot  reduce  her  speed  sufficiently  with  her 
engines  continually  working,  so  as  to  go  at  a 
moderate  speed,  within  the  meaning  of  art.  16 of 
the  Regulations  for  Preventing  Collisions  at  Sea, 
it  is  her  duty  occasionally  to  stop  her  engines 
and  thereby  to  reduce  her  speed. 

Decision  of  Barnes,  J.  ((1901)  17  T.  L.  R.  65  ; 
9  Asp.  M.  C.  151)  affirmed. 
The  Campania,  [1901]  P.  289;  70  L.  J.  P. 

riOl  :  84  L.  T.  673  ;  17  T.  L.  R.  .509  ;  9  Asp. 
M.  C.  177— C.  A. 

241.  Speed  —  Ohligation  of  Vessel  in  ricinity 
of  Fog  and  hearing  Fog  Signal — Begulations  for 
Preventing  Collisions  at  Sea,  1897,  art.  16.] — 
By  art.  16  of  the  Regulations  for  Preventing 
Collisions  at  Sea  :  "  Every  vessel  shall,  in  a  fog 
.  .  .  go  at  a  moderate  speed,  having  careful 
regard  to  the  existing  circumstances  and  con- 
ditions. A  steam  vessel  hearing  apparently 
forward  of  her  beam  the  fog  signal  of  a  vessel, 
the  position  of  which  is  not  ascertained,  shall,  so 
far  as  the  circumstances  of  the  case  admit,  stop 
her  engines,  and  then  navigate  with  caution 
until  danger  of  collision  is  over." 

A  vessel.  The  Holyrood,  was  making  about  five 
knots  an  hour,  having  on  her  port  bow,  at  some 
distance,  a  fog,  out  of  which  a  whistle  came  ;  on 
the  other  hand,  straight  ahead  and  (>n  her  star- 
board hand,  the  weather  was  tolerably  clear. 

Held — that  under  these  circumstances  The 
Holyrood  had  imposed  upon  her  the  obligation 
to  stop  her  engines,  under  art.  16,  when  she  first 
heard  the  whistle,  because  the  position  of  the 
vessel  signalling  was  not  ascertained. 
The  Bernard  Hall,  (1902)  71  L.  J.  P.  72  ; 
[86  L.  T.  658  ;  9  Asp.  300— .Jeune,  P. 

242.  Speed — Sounding  \Vh l^ile — Approaching 
Fog — Position  of  other  Ship  Ascertained — Begu- 
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Rules  for  Preventing  Collisions — Continued. 
latiiinx/or  I'rrmitinij  Collisions  at  Sea,  art.  16.] 
— The  plaintiffs"  steam.slnp  when  making  about 
ei'jht  knots  saw  the  defendants'  steamship  three 
miles  off  about  a  point  on  the  port  bow.  The 
defendants'  vessel  was  making  about  ten  knots, 
and  the  vessels  were  on  opjiosite  courses.  The 
plaintiffs'  vessel  was  kept  on  her  course,  and  the 
defendants'  vessel  broadened  to  about  two  points 
on  her  port  bow,  the  vessels  thus  approaching  so 
as  to  pass  clear  port  to  port.  A  fog  bank  then 
hid  the  defendants'  vessel  from  sight,  and  the 
plaintiffs'  vessel  continued  on  her  course  and 
speed  until  she  reached  the  fog  bank,  when  she 
heard  the  whistle  of  the  defendants'  vessel.  She 
then  sounded  her  whistle,  and  her  engines  were 
)>ut  to  slow,  when  another  whistle  was  heard 
and  her  engines  were  put  full  speed  astern  and 
her  whistle  sounded.  The  defendants'  vessel 
then  came  in  sight  800  or  4oO  yard-s  off  under  a 
starboard  helm,  and  at  high  speed,  and  struck 
and  sank  the  plaintiffs'  vessel.  The  defendants' 
vessel  was  found  to  blame  for  going  at  an  ex- 
cessive speed  in  a  fog  and  in  starboarding  her 
helm,  and  there  was  no  appeal  as  to  this.  The 
plaintiffs'  vessel  was  found  not  to  blame.  Upon 
appeal  : — 

Held— that  on  the  special  facts  of  the  case 
inasmuch  as  the  position  and  course  of  the 
defendants'  vessel  were  ascertained  before  she 
was  hidden  by  the  fog  so  that  the  vessels  would 
pass  clear  port  to  port,  the  plaintiffs'  vessel  did 
not  act  wrongly  in  continuing  her  speed  and  in 
not  sounding  her  whistle  sooner. 

Decision  of  Barnes,  P.  (92  L.  T.  278  :  10  Asp. 
M.  C.  100)  affirmed. 

Decision  of  C.  A.  ((1907)  96  L.  T.  869  ;  2.3 
T.  L.  R.  358)  affirmed. 

The  Oravia.  (1907)  97  L.  T.  .523  :  23  T.  L.  R. 
663— H.  L.  (E.). 

243.  SteaiiLshij)  and  Sailing  Ship  in  a  Fog— 
StojipiiKj  and  rerersinii  U/ii/inr.'i — liequlations 
for  Prerenting  Colli.sious  at  Sea,  1^7,' art. 'i.  22, 
23.] — A  fog-horn  which  sounded  one  short  blast 
indicated  to  a  steamer  that  a  sailing  vessel  was 
on  the  starboard  tack  and  not  far  off.  Those  in 
charge  of  the  steamer,  which  was  going  dead  slow, 
ought  to  have  heard  the  fog-horn  sooner  than 
they  did,  but  they  were  not  paving  proper 
attention.  The  master  of  the  steamer  stopped 
his  engines  when  he  heard  the  blast.  I^aier  on 
he  heard  it  more  ahead  and  nearer,  and  then  he 
reversed  his  engines  and  hard-a-poited  his  helm 
to  counteract  the  action  of  his  reversed  engines. 
A  collision,  however,  occurred. 

Held— that  the  steamer  committed  a  fault  in 
not  at  once  stopping  and  reversing  her  engines 
when  the  other  vessel  was  first  heard,  by  arts. 
22  and  23  of  the  Regulations  for  Preventing 
Collisions  at  Sea,  1897  ;  and  that  the  steamer 
was  alone  to  blame  for  the  collision. 
The  Merthyr,   (1899)  79  L.   T.  676  ;   8  Asp, 


M.  C.  4: 


■Barnes,  J. 


244.    ]'r.-!scl  hearing  U'hi.s/lr  fo  .sfoji   Engine.^— 
[srertainina   J'o.sif/on   of  other    IV.v.syV — Urqula- 


tion-s  for  Preventing  CoUisionis  at  Sea,  art.  16.] — 
The  duty  of  a  vessel  in  a  fog  is  to  stop  her 
engines  when  the  first  whistle  is  heard,  and  then 
navigate  with  caution,  and  she  is  to  do  that 
because  she  hears  forward  of  her  beam  a  fog 
signal  of  another  vessel,  the  position  of  which  is 
not  ascertained.  She  is  to  keep  them  stopped 
until  she  can,  by  hearing  further  signals  from 
the  other  vessel,  ascertain  the  position  of  that 
other  vessel. 

The   Rondane,   (1900)  69  L.  .J.   P.   114;    82 
[L.  T.  128  ;  9  Asp.  M.  C.  106— Jeune,  P. 

245.  Veaxel  moored  to  Pontoon — Run  into  hy 
Second  Vexxel — Liability  for  Injur  g  to  Pontoon — 
'•At  Anchor" — Duty  to  rinq  Bell — Tifne  lii/e- 
laws,  1884,  ;•.  18  (c).]— The  T..  a  steam'  tug.  was 
lying  moored  to  a  pontoon  in  the  Tyne,  when  she 
was  run  into  in  a  fog  by  the  steam-trawler  R. 
The  pontoon  and  bridge  connecting  it  to  the 
bank  belonged  to  the  Tyne  Ferry  Company. 

The  company  sued  the  owners  of  the  T.  for  the 
damage  done  to  the  pontoon  and  bridge,  and  the 
owners  of  the  T.  sued  the  owners  of  the  R.  for 
the  damage  sustained  by  the  T.  The  latter 
agie  d  to  indemnify  the  company  in  respect  of 
the  costs  of  their  action.  The  two  actions  were 
heard  together. 

Held— (1)  that  the  T.  was  not  "  at  anchor," 
and  was  not  therefore  in  fault  for  not  ringing 
her  bell  in  the  fog. 

(2)  That  the  damage  done  to  the  pontoon  and 
bridge  was  not  attributable  to  the  presence  of 
the  T.  ;  and 

(3)  That  the  R.  was  being  negligently  navi- 
gated. 

The  Titan  :  The  Rambler,  (1907)  96  L.  T. 
[93  ;  10  Asp.  M.  C.  350— Barnes,  P. 

246.  Whistle  — Sj}eed  — Reg ulation.<i  for  Pre- 
venting Collisions  at  Sea,  ai-t.t.  16  and  21.] — The 
caj)tain  of  the  C,  while  steaming  at  about  three 
knots  an  hour  in  a  thick  fog,  heard  the  J/.'.s' 
whistle  faintly,  and  sounded  his  in  re[)ly,  and 
continued  to  whistle  after  that  time  :  and  he 
heard  the  J/.'.y  whistle  blown  until  the  collision. 
The  captaiTi  of  the  C.  misjudged  the  sound  of  the 
3f.\i  whistle.  The  whistle  remained  on  the  same 
bearing  all  the  way  through.  The  speed  of  the 
C.  was  kept  up  until  the  last  moment,  and  then 
she  crashed  into  the  M.  and  sank  her. 

Held— That  the  C.  ought  to  have  stopped  her 
engines  and  taken  off  her  speed  in  order  to  com- 
ply with  art.  16,  for,  although  art.  21  is  a  general 
rule,  it  is  qualified  by  art.  16  in  cases  where  the 
latter  article  applies. 

The   Cathay.   (1899)   81    L.   T.  391  ;  8  Asp. 
[M.  C.  35— Barnes,  J. 

(b)  Generally. 

247.  Inland  'Tidal  Water  —  Addiction  of 
Regnlaf  ions— All  Water.\-  connected  uith  the  High 
Scan  navigable  hy  Sea -going  I>.<.\r/.v — Ultra  vires 
— "  Course anthori.-<ed  or  rer/nired  hii  these  Rules  " 
—  Course  dictated  hg  (rood  Stinianshi/i — Neces- 
sity to  Signal — Itegnhit  ions  for  Prrvrntinq  Colli- 
sions at  '.'<ea,  art.i'.  27,  2S.  2it.]— The  Hegiilations 
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Rules  for  Preventing  Collisions— Conthmed. 
for  Preventing  Collisions  at  Sea  apply,  unless  ex- 
cluded by  local  rules,  to  inland  navigation  in 
waters  connected  with  the  high  seas  and  navi- 
gable by  sea-going  vessels,  and  in  that  application 
they  aie  not  ultra  vircx.  It  is  now  too  late  to 
argue  to  the  contrary  in  the  C.  A.  The  observa- 
tions to  that  effect  by  Gorell  Barnes,  J.,  in  27ie 
Cadotta  ([1899]  P.  ^223  ;  15  T.  L.  R.  362) 
approved. 

In  art.  28  of  the  Regulations,  which  provides 
that  when  vessels  are  in  sight  of  one  another  a 
steam  vessel  under  way,  "  in  taking  any  course 
authorised  or  required  by  these  rules,  shall 
indicate  that  course  by  "  certain  signals  on  her 
whistle  or  sirsn,  the  word  "authorised"  includes 
any  course  which,  for  the  safety  of  the  vessels, 
good  seamanship  requires  to  be  taken  with  refer- 
ence to  the  other  vessel.  The  rule  therefoie 
applies  when  one  of  two  approaching  vessels 
thinks  it  necessary,  in  order  to  avoid  danger  of 
collision,  to  go  astern  though  not  absolutely 
required  by  rule  to  do  so. 

The  Uskmoor  {\l9i02-]  P.  2.50;  IS  T.  L.  R. 
727,  No.  282,  infra)  approved. 

Decision  of  Deane,  J.  (10  Asp.  M.  C.  257  ;  94 
L.  T.  853)  reversed. 
The  Anselm,  [1907]  P.  151  ;  7fi  L.  J.  P.  .54; 

[97  L.  T.  16  ;  10  Asp.  M.  C.  438  ;  23  T.  L.  R. 
378— C.  A. 

248.  Manchester  Ship  Canal — Whetlier  Col- 
lision RmIpx  apply — Foq — Duty  of  Vessels  in 
Ciiniil  on  Jit'iirhiii  \\lii.<t'le — Regulations  for  Pre- 
rriithni  ( 'ollis'ioiis  at  S,,, ,  arts.'u,  ^0—3Ierchant 
Shipiiiaci  Act,  181J4  {J>1  ix.  58  Vict.  c.  60),  s.  418 
(1).] — Semble,  the  Regulations  for  Preventing 
Collisions  at  Sea  do  not  apply  to  the  Manchester 
Ship  Canal. 

Even  if  they  do,  a  vessel  in  a  fog  hearing  a 
whistle  forward  of  the  beam  need  not  necessarily 
stop  ;  for  approaching  vessels  in  a  canal  must 
be  end  on,  and  may  be  assumed  to  be  on  their 
right  side,  and  therefore  their  position  is  suffi- 
ciently "  ascertained." 
The  Hare.  [1904]  P.  331  ;    73  L.  J.  P.  47;   90 

[L.  T.  323;  20  T.  L.  R.  291  ;    9  Asp.  M.  C. 
547— Barnes,  J. 

249.  Non-compliance  with  Regulations  — Onus 
of  justifying  Conduct — Reg  u  lati  o  ns  fo  r  Preventi  ng 
Collisions  at  Sea,  arts.  20,  21,  22,  23.]— The 
Collision  Regulations  are  absolute  rules  to  be 
disregarded  only  at  the  peril  of  those  who  break 
them  and  in  cases  of  absolute  necessity. 

The  A'.,  a  steamship,  found  herself  dangerously 
close  to  the  B.  a  sailing  vessel ;  owing  to  the 
insufficiency  of  the  B.''s  lights,  the  K.  could  not 
tell  what  her  course  was  ;  she,  therefore,  star- 
boarded in  order  to  turn  away  from  her  and 
continued  at  full  speed.  This  brought  her  across 
the  bows  of  the  ^.,  which  ran  into  her  amidships 
three  minutes  after  she  was  first  sighted. 

Held — (1)  that  the  K.  was  not  to  blame 
merely  for  crossing  the  bows  of  the  B.,  since  she 
could  not  tell  what  the  lat  ter's  course  was  ;  but 

(2)  that  she  was   in  fault  for  infringing  art. 


23  by  not  stopping  and  reversing  as  soon  as  she 
saw  the  B.,  and  had  not  proved  that  her  breach 
of  the  regulations  was  justified  as  being  the 
only  chance,  or  the  best  chance,  of  escaping  a 
collision. 

The  Khedive  ((1880)  5  App.  Cas.  876;  52 
L.  J.  Adm.  1  :  29  W.  R.  173  ;  43  L.  T.  610— 
H.  L.)  applied. 

WiNDRAM   r.  Robertson,  (190.5)   7  F.   665— 
[Ct.  of  Sess. 

250.  Xo  Proof  that  Collision  not  due  to  Breach 
of  Regulations — Regulations  for  Preventing  Col- 
lisions at  Sea,  1897,  art.  28.] — In  a  collision 
between  two  vessels,  one  of  the  vessels  held  to 
blame  for  not  indicating  to  the  other  vessel,  by 
blowing  two  short  blasts  on  her  whistle,  that  she 
was  directing  her  course  to  port,  as  required  by 
art.  28  of  the  Regulations  for  preventing  colli- 
sions at  Sea,  1897,  it  not  being  proved  that  the 
breach  of  the  regulations  could  not  possibly  have 
contributed  to  the  collision. 

The  Aristocrat,  [1908]  P.  9  ;  97  L.  T.  838  ;  77 
[L.  J.  P.  57  ;  24  T.  L.  R.  21— C.  A. 

251.  Regulations  of  1897  for  Preventing  Col- 
lisions at  Sea,  art.  21 — Construction.'] — By  art. 
21  of  the  Regulations  of  1897  for  Preventing 
Collisions  at  Sea  : — "  Where  hy  any  of  these 
rules  one  of  the  two  vessels  is  to  keep  out  of 
the  way,  the  other  shall  keep  her  course  and 
speed.  Xote. — -When,  in  consequence  of  thick 
weather  or  other  causes,  such  vessel  finds  herself 
so  close  that  collision  cannot  be  avoided  by  the 
action  of  the  giving-way  vessel  alone,  she  also 
shall  take  such  action  as  will  best  aid  to  avert 
collision." 

Held — that  the  construction  to  be  put  upon 
the  rule  is  that  the  vessel  which  has  to  keep  her 
course  and  speed  is  to  do  so  until  the  other 
vessel  could  not  avoid  a  collision  without  the 
assistance  of  the  vessel  which  has  to  keep  her 
course  and  speed. 

The  Ornen,  (1900)  16  L.  T.  R.  149— C.  A. 

252.  Squadron  of  Warships — Sailing  Vessel 
passi/iq  throia/h  Fleet — Kinq's  Regulations  and 
Admn-altq  hixtvurtnui^,  mi.  597  (2)  (6)  (12)— 
Reg  III  lit  uii,.^  for  I'n  ronfuiq  CoIVmoiis  at  Sea,  1897, 
arts.  20.  21,  22,27.] — A  squadron  of  warships  were 
steaming  N.N.W.  in  two  columns,  each  column 
consisting  of  four  ships.  Each  ship  was  two 
cables  distant  from  the  ship  next  ahead  of  her, 
measured  from  foremast  to  foremast.  The  wind 
was  southerly.  A  sailing  vessel  was  seen  on  the 
port  bow  approaching  the  port  column  of  the 
squadron,  and  showing  her  green  light.  The 
second  and  third  ^hips  in  the  port  column  ported 
in  order  to  pass  clear  ahead  of  the  sailing  vessel, 
and  as  the  third  shij)  ported,  the  fourth  ship  in 
the  column  (The  Sutlej)  starboarded,  in  order  to 
pass  under  the  stern  of  the  sailing  vessel,  which 
she  would  have  done  if  the  sailing  vessel  had 
kept  her  course.  Just  as  The  Sutlej  began  to 
answer  her  starboard  helm,  the  sailing  vessel 
suddenly  came  up  into  the  wind  and  altered  her 
course  eight  points,  exposing  her  red  light  to  The 
Sutlej.     The  latter  thereupon   put  helm   hard 
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Bules  for  Preventing  Collisions — Continued. 
a-j>ort   and  reversed  her   starboard  engine,  but 
immediately  afterwards  she  came  into  collision 
with  the  sailing  vessel. 

Held — That  The  Sutlej  acted  rightly  in  star- 
boarding her  helm,  as  she  would  thereby  have 
passed  clear  of  the  sailing  vessel  if  the  latter  had 
kept  her  course  ;  that,  having  regard  to  the 
obligations  under  art,  597  of  the  King's 
Regulations  as  to  ships  in  a  squadron  keeping 
station  as  much  as  possible,  she  did  not  act 
wrongly  in  not  starboarding  sooner  ;  and  that 
therefore  The  Sutlej  was  not  to  blame  for  the 
collision. 

Decision    of    Jeune,    P.  (20    T.    L.   II.   509) 
reversed. 
H.M.S.  Sutlej,  (1905)  21  T.  L.  R.  325— C.  A. 

253.  Steamship  and  Sailing  Ship  —  Stopjring 
and  Reversing — Rule  discussed.^ — The  obligation 
to  stop  and  reverse  is  now  somewhat  less  strin- 
gent than  it  was,  and,  in  case  of  necessity, 
such  action  as  would  best  aid  to  avert  a  collision 
may  be  taken. 

The     Boynto.v,    (1898)    H    T.    L.    R.    173— 
[Jeune,  P. 

254.  Wrong  Jlnna'urrebg  One  Vessel — Jlomen- 
targ  Delay  bg  Other.] — A  captain  placed  sud- 
denly in  a  difficulty  by  the  fault  of  another 
vessel  is  entitled  to  time — possibly  a  very  short 
time — for  thought.  In  any  particular  case  it  is 
a  question  of  fact  whether  he  did,  or  did  not, 
act  with  reasonable  promptitude. 

HoEK  VAN  Holland  Maatschappij  r.  Clyde 
[Shipping  Co.,  Ld.,  (1903)  5  F.  227— Ct.  of 

Sess. 
(c)  Lights. 

255.  Absence  of  Lights  not  causing  Collision — 
Onus  on  Plaintiff — Merchant  Shipping  Act,  1894 
(57  &  58  Yict.  "c.  60),  s.  419,  ««5-.?.  (4).]— An 
action  was  brought  by  a  ketch  called  The 
Bataria  against  the  steamship  Argo  for  having 
run  into  her.  The  Argo  was  coming  up  hugging 
the  north  shore  of  the  Humber.  The  ketch  had 
been  in  the  Victoria  Dock,  and  was  coming  out 
of  the  dock  into  the  Humber,  and  just  as  The 
Argo  was  approaching  the  dock  entrance  the 
ketch  was  being  warped  out  without  lights  after 
sunset  in  breach  of  art.  5  of  the  Regulations  for 
Prevention  of  Collisions  at  Sea,  1897,  and  was 
therefore  in  fault  within  sect.  419,  sub-sect.  4  of 
the  Mercluint  Shipping  Act,  1894.  Considering 
the  ijropinquity  in  which  the  steamer  was  to  the 
ketch  when  the  latter  was  coming  out  of  the 
dock  gates,  the  accident  was  nearly  inevitable. 
The  plaintiffs  showed  that  the  non-exhibition  of 
the  red  light  could  by  no  possibility  have  contri- 
buted to  the  accident. 

Held — that  the  ketch  had  succeeded  in  meet- 
ing the  onus  which  was  upon  her  of  showing 
that,  red  light  or  no  red  light,  owing  to  the 
action  of  the  steamer  the  collision  was  inevitable, 
and  therefore  The  Argo  must  be  helil  ali)ne  to 
blame. 

The  Argo,  (1900)  82  L.  T.  (;02  ;  9  Asp.  M.  C. 
[74— C.  A. 


256.  Anchor  Light — "  In  the  Forward  PaH  of 
the  Vessel" — Regulations  for  Preventing  Colli- 
siotis  at  Sea,  1897,  art.  11.]— By  art.  I'l  of  the 
Regulations  for  Preventing  Collisions  at  Sea, 
1897,  a  vessel  150  feet  or  upwards,  when  at 
anchor,  shall  carry  "in  the  forward  part  of  the 
vessel  "  a  white  light,  and  another  at  or  near  the 
stern. 

A  vessel  313  feet  in  length,  at  anchor,  carried 
her  forward  light  in  the  fore  rigging  abreast  of 
the  foremost,  72  feet  from  the  stern. 

Held — that  the  light  was  carried  "  in  the 
forward  part  of  the  vessel"  within  the  meaning 
of  art.  11. 

Decision  of  Bucknill,  .J.  ([1900]  P.  43  ;  69 
L.  J.  P.  31  ;  48  W.  R.  431  ;  81  L.  T.  728)  on 
this  point  reversed. 

The  Philadelphian,  [1900]  P.  202;  09  L.J. 

[P.  101;  48  W.    R.    514;  82   L.  T.  601;    16 

T.  L.  R.  383  ;  9  Asp.  M.  C.  72— C.  A. 

257.  Anchor  Light  ^^ at  or  near  the  Stern" — 
Regulations  for  Preventinq  Collisions  at  Sea, 
1897,  «/-^.  11.]— Art.  11  of  the  Regulations  for 
Preventing  Collisions  at  Sea,  1897,  requires  the 
aft  anchor  light  to  be  "  at  or  near  the  stern." 

The  Algoa  was  at  anchor  at  night  in  the  Elbe  ; 
she  had  an  anchor  light  forward,  and  a  second 
one  aft  at  100  or  120  feet  from  the  stern.  She 
was  455  feet  long.  The  Gannet  coming  down 
the  Elbe  ran  into  Tlie  Algoa.  Those  in  charge  of 
The  Gannet  said  they  saw  the  forward  anchor 
light  of  The  Algoa  about  a  mile  off,  but  did  not 
see  the  aft  anchor  light  tdl  just  before  the 
collision.  It  was  admitted  that  The  Algoa  had 
committed  a  breach  of  the  regulations  by  reason 
of  the  aft  anchor  light  not  being  "  at  or  near  the 
stern."  The  question  was  whether  or  not  the 
light  which  by  the  regulations  ought  to  have 
been  exhibited  by  'The  Algoa  at  or  near  the  stern 
was  in  such  a  position  that  it  could  be  seen  by 
vessels  approaching  from  above.  The  nautical 
thought  the  light  ought  to  have  been 


Held — that  the  balance  of  testimony  was 
greatly  in  favour  of  The  Gannet  and  that  'The 
Algoa,  which  was  athwart  the  stream,  having 
her  lights  in  an  unusual  position,  in  an  admittedly 
improper  position,  was  the  vessel  that  was  to 
blame. 

The  decision  of  C.  A.  ([1899]  P.  230  ;  68  L.  J. 
P.  99)  reversed. 

Thk   Gannet   (Owneks    of    Steamship)    v. 

[Owners     of     Steam.ship     Algoa.    The 

Gannet,"  [1900]  A.  C.  234  ;  69  L.J.  P.  49  ; 

82  L.  T.  329  ;  9  Asp.  M.  C.  43— H.  L.  (E.). 

258.  liargr  swinging  at  Tier  —  Turn  of 
Tide  —  JJiitg  to  have  Man  on  Board  — 
But II  to  shmo  Lif/hf  —  Prcliminari/  Article 
—  Thames  lige-laws,  1898.]  —  The  barge  ^r'., 
laden  with  a  cargo,  was  fastened  by  means  of 
her  headfast  tn  the  port  bow  of  the  barge  ./., 
which  was  moored  head  and  stern  to  tiie  steam- 
ship v..  lying  at  the  tiers  at  Greenwich.  The 
tide  at  the  time  was  high  water  slack,  and  when 
the  man  in  charge  of  the  G.  li.-id  made  her  iiead- 
fast  secure,  he  wont  on  board  the  1'.,  leaving  the 
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Rules  for  Preventing  Collisions — Co)itbmed. 
G.  unattended.  When  the  tide  ebbed,  the  barge, 
which  was  80  feet  long,  and  had  a  freeboard  of 
15  inches,  swung  out  athwart  the  stream,  and 
the  steamship  St.  A.,  proceeding  down  the  river 
d.uring  the  night,  collided  with  and  sank  the 
G.  Shortly  before  the  collision,  the  St.  A.  had 
slowed  and  stopped  her  engines  and  ported  to 
allow  some  sailing  barges  to  pass  ahead,  and 
when  the  G.  was  seen  close  to  and  ahead  the 
St.  A.  was  making  about  two  knots  ;  the  engines 
of  the  St.  A.  were  then  reversed.  The  owners  of 
the  G.  sued  the  owners  of  the  St.  A.  for  damage 
sustained  by  the  alleged  negligent  navigation  of 
the  St.  A. 

Held — that  the  action  should  be  dismissed, 
as  the  look-out  on  the  St.  A.  was  not  defective 
and  her  speed  was  not  excessive  ;  the  G.  should 
have  had  someone  on  board  her  at  the  turn  of  the 
tide  to  give  notice  of  the  position  of  the  G.,  and 
to  show  a  light  to  vessels  as  they  approached,  and 
the  absence  of  any  signal  was  a  breach  of  the 
preliminary  article  of  the  Thames  Bve-laws, 
1898. 

The  St.  Aubix,  [1907]  P.  60  ;  76  L.  J.  P.  25; 
[95  L.  T.  587  ;  10  Asp.  M.  C.  298— Deane,  J. 

259.  "  Not  under  Command  " — Reaulat  ions  for 
Pre  cent  1)1(1  ColU.nons  at  Sea,  1897,  ai-t.  4  (a) 
(c).] — Whether  a  vessel  is,  or  is  not,  under 
command  within  the  meaning  of  art.  4  (a)  is  a 
nautical  question  for  the  assessors. 

Vessel  A.,  sailing  close-hauled  on  the  starboard 
tack,  saw  the  red  light  of  vessel  i?.,  running  free, 
somewhat  fine  on  her  starboard  bow;  she  also 
saw  two  red  lights  showing  that  £.  was  (from 
the  effect  of  a  collision)  not  under  command. 

.4.  could  not  luff,  because  broader  on  her  star- 
board bow  were  the  masthead  and  green  lights  of 
a  steamer — in  fact,  a  tug  trying  to  help  B.  A., 
therefore,  put  her  helm  up,  and  would  have 
passed  safely  across  the  bows  of  B.  had  not  the 
latter  suddenly  ported. 

Held — that  A.  was  right,  under  the  circum- 
stances, in  starboarding  ;  and  that  B.  was  to 
blame  because,  having  led  A.  to  believe  that  she 
was  not  under  command,  she  wrongly  changed 
her  course,  and  so  impeded  A.  in  her  efforts  to 

avoid  her. 

• 

The    Hawthornbank,    [1904]    P.    120  ;     7.S 

[L.  J.  P.  18  ;  90  L.  T.  293  ;  9  Asp.M.  C.  535— 

Barnes,  J. 

260.  Side  LIf/hfs — TJunib  Barge  made  fast  to 
Side  of  Tiui — Duty  to  conipli/  ivith  Regulations 
for  Preventing  Collisions  at  Sea — ''Ship" — 
"  I'essel  u.^cd  in  Navigation  " — Merchant  Ship- 
ping  Act,  1894  (57  &  58  Vict.  c.  60),  ss.  418,  742 
— Regulations  for  Preventing  Collisions  at  Sea, 
art.  5.] — A  lighter,  an  iron  dumb  barge  of  120 
feet  in  length,  with  a  crew  of  two  hands,  with  a 
cargo  of  stone,  lashed  alongside  the  side  of  a  tug 
while  the  two  vessels  are  proceeding  straight 
down  the  river  Ribble,  and  are  making  about 
two  knots  over  the  ground,  is  a  "  vessel  used  in 
navigation  "  within  the  meaning  of  the  definition 
of  a  '•  ship  "  in  sect.  742  of  the  Merchant  Ship- 
ping  Act,  1894,    and    consequently  obliged   to 


comply  with  the  Regulations  for  Preventing 
Collisions  at  Sea  where  the  same  are  applicable, 
and  must  therefore  exhibit  the  usual  coloured 
side  lights. 

The  Lighter  No.  3,  (1902)  18  T.  L.  R.  322— 
Barnes,  J. 

261.  Steam  Trawler — Trawl  not  down — Lights 
— Regulations  for  Preventing  Collisions  at  Sea, 
1897,'  arts.  2,  9,  20.]— A  British  steam  trawler 
of  over  twenty  tons  gross  register  was  fishing  off 
the  coast  of  Europe,  north  of  Cape  Finisterre, 
and  carrying  the  alternative  lights  prescribed 
by  art.  9.  She  had  just  got  in  her  trawl  and 
was  going  ahead. 

Held — that  she  must  from  that  moment  be 
treated  as  a  steamer  under  command,  carry  the 
lights  required  by  art.  2,  and  keep  out  of  the 
way  of  a  sailing  vessel  in  accordance  with 
art.  20. 

Held,  also,  on  the  facts,  that  she  was  not 
keeping  a  good  look-out. 

The   Tweedsdale  ((1889)    14  P.    D.    164;    58 
L.   J.  P.  41  :   37  W.    R.    783 ;   01    L.    T.  371— 
Butt,  .J.)  followed. 
The  Upton  Castle,  [1906]  P.  147  ;  75  L.  J.  P. 

[77  ;    93   L.  T.    814  ;    10   Asp.    M.    C.    153— 
Deane,  J. 

262.  Steam  Trairhr  with  Trawl  down — Sailing 
Vessel — "  Sjiecidl    ( 'imnnstances  "  —  Regulations 

for  Preventing  CoUi.-<}ons  at  Sea,  art.'  21.']— A. 
collision  occurred  on  a  clear  night  between  a 
sailing  vessel  which  was  sailing  close-hauled  and 
a  steam  trawler  which  was  making  about  1^ 
knots  per  hour,  and  had  her  trawl  down,  as 
indicated  by  the  appropriate  lights. 

Hkld  —  that  there  were  "special  circum- 
stances" within  the  meaning  of  art.  27  of  the 
Regulations,  and  that  the  sailing  vessel  ought  to 
have  kept  out  of  the  way. 

Held,  also,  that  the  trawler  ought  at  the 
same  time  to  have  acted  in  accordance  with  good 
seamanship,  and  that,  under  the  circumstances, 
she  had  not  done  so ;  and  that,  therefore,  both 
vessels  were  in  fault. 

The  King's  County,  (1904)  20  T.  L.  R.  202— 
[Barnes,  J. 

263.  Steam.  Tugs  —  ''Under  ^Vag"  —  Toiving 
Lights — Anelior  Lights — Regulations  for  Pre- 
venting Collisions  at  Sea,  1897,  arts.  3,  5,  11.] — 
Two  tugs,  which  were  made  fast  to  the  sides  of  a 
barque,  had  their  towing  lights  and  their  side- 
lights up,  the  barque  herself  had  her  anchor 
lights  up.  The  tugs  and  the  barque  had  moved 
by  the  propelling  power  of  the  tugs  up  to  a 
point  nearly  over  the  anchor  of  the  barque. 

Held — that  as  a  matter  of  fact  the  lights 
showed  exactly  what  was  being  done — namely, 
that  the  barque  was  still  at  anchor,  and  the  tugs 
were  towing  her  up  to  get  her  anchoi',  and  that 
art.  3  of  the  Regulations  for  Preventing  Collisions 
at  Sea,  1897,  applied,  as  the  tugs  were  "under 
way,"  within  the  meaning  of  the  rules. 
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Seiiihle,  that  the  banjue  had  the  right  lights, 
and  that  the  provisions  of  art.  5  requiring  side- 
lights were  no"  ap|)licable  to  her,  as  she  was  not 
a  vessel  being  towed  within  the  meaning  of  that 
article,  because  she  was  not,  strictly  speaking, 
"  under  way/' 

The  Romance,  [lyoi]  P.  15  ;    70  L.  J.  P.   1  ; 
[83  L.  T.  488  ;  9  Asp.  M.  C.  149— Barnes,  J. 

264.  Sue:  Canal — L'lgltU — Butij  of  Vexsel pvo- 
ceeding  to  the  Southward  to  tie  up — Duty  of 
Vessel  proceedimj  to  the  Xorthward  to  approach 
with  Caution — Rules  for  the  Naviqation  of  the 
Suez  Canal,  arts.  3,  7,  8,  sxil-ss.  3,  4,  7,  8,  10  and 
Signal  11.] — The  steamship  C,  whilst  pro- 
ceeding southwards  through  the  Suez  Canal, 
sighted  the  navigation  lights  of  a  vessel 
approaching  from  the  opposite  direction.  It 
was  admittedly  the  practice  in  that  part  of  the 
canal  for  steamships  going  south  to  lie  up  and 
permit  vessels  going  northward  to  pass  them. 
The  C.  drew  in  to  the  bank,  and  extinguished 
her  navigating  lights,  exhibiting  the  lights 
required  by  signal  No.  11  of  the  Suez  Canal 
Rules  on  the  free  side  of  the  channel.  Whilst 
being  tied  up  she  was  run  into  and  damaged  by 
the  other  vessel,  the  C.  C.  Those  on  board  the 
C.  C.  alleged  that  they  had  the  right  of  way,  and 
that  the  C.  had  kept  on  too  long,  and  had  pro- 
ceeded too  fast. 

Held — that  though  the  north-going  steamer, 
the  C.  C,  had  the  right  of  way,  yet  it  was  her 
duty  to  be  under  such  command  that,  in  the 
event  of  her  oming  up  to  a  steamship,  which 
had  to  tie  up  for  her,  sooner  than  was  expected, 
she  could,  by  stopping  or  going  astern,  avoid 
running  into  such  steamship  ;  and  that,  as  the  C. 
was  stopped  at  the  time  of  the  collision,  she  was 
not  to  blame. 

Decision  of  Barnes,  P.  (94  L.  T.  174  ;  10  Asp. 
M.  C.  189)  affirmed. 

The  Clan  Cummixg,  [1907]  P.  311  ;  97  L.  T. 
[14— C.  A. 

265.  Til rpedo-hoat  Destroyer  at  Anchor — King's 
Ship — Masts  not  capable  of  carrying  proper 
Riding  Lights — King's  Regulations,  art.  1069.] — 
A  torpedo-boat  destroyer,  over  150  feet  in  length, 
was  lying  at  anchor  in  a  harbour  at  night,  with 
her  forward  riding  light  on  the  jack  staff  (5  feet 
above  the  deck.  There  were  no  masts  in  the 
vessel  upon  wiiich  lights  could  be  placed  in  the 
positions  prescribed  by  art.  10(j9  of  the  King's 
Regulations  (which  is  in  the  same  words  as 
art.  11  of  the  Regulations  for  Preventing 
Collisions  at  Sea,  1897).  Another  vessel  coming 
down  the  harbour  saw  only  the  forward  light, 
the  after  one  being  obscured  by  an  awning,  and 
being  misled  into  thinking  that  she  was  not 
more  than  150  feet  in  length,  came  into  collision 
with  her.  If  the  destroyer  had  not  exceeded 
150  feet  in  length  the  other  vessel  would  have 
passed  clear. 

Held — That  the  destroyer  was  to  blame  for 
the  collision,  owing  to  not  exhibiting  proper 
lights,  this  being  negligence  on  the  jiart  of  the 


Admiralty  for  having  sent  her  to  sea  in  a  condi- 
tion in  which  she  was  not  capable  of  complying 
with  the  King's  Regulations  as  to  lights. 

Decision  of  Deane,  J.  ((1905)  21  T.  L.  R.  4(13) 
affirmed. 

The  Hirondelle,  (1905)  22  T.   L.   R.   14(5— 

[C.  A. 

(d)  Narrow  Channel. 

266.  Buoys  —  Hirer  Thames— Sea  Reach  — 
'•Starboard  Ifnud -buoys"  in  Mld-riier — Xarrow 
Channel — Rrgnhifinns  for  Preventing  Collisions 
at  Sea,  1897,  art.  25.]— The  Trinity  House  has 
placed  four  red  conical  lighted  buoys  almost  in 
the  centre  line  of  Sea  Reach  in  the  Thames,  to 
mark  the  noithern  side  of  the  decjiest  water. 

Red  conical  buoys  are  "  starboard  hand-buoys  " 
denoting  that  side  of  a  channel  which  would  be 
on  the  right  hand  of  a  captain  entering  a  river 
or  harbour. 

Held — that  the  water  between  these  four 
buoys  and  the  Nore  Sand  buoys  to  the  south  of 
them  must  be  regarded  as  a  "  narrow  channel " 
within  art.  25,  and  that  an  incoming  vessel 
should  keep  on  the  starboard  side  of  such 
channel. 

Queere,  what  is  the  effect  of  the  buojs  upon 
the  water  to  the  north  of  them. 

The  Gustafsberg,  [1905]  P.  10;  74  L.  J.  P. 

[42  ;  53  W.  R.  350  ;  92  L.  T.  630  ;  20  T.  L.  R. 

79  ;  10  Asp.  M.  C.  61— Barnes,  J. 

267.  Xarrow  Channel  Rule — Queenstown  Har- 
bour— Regulations  for  Preventing  Collisions  at 
Sea,  \S^7, art.  25.] — The  entrance  to  Queenstown 
Harbour  is  a  narrow  channel  within  the  mean- 
ing of  art.  25  ;  therefore,  every  steam  vessel 
must,  if  safe  and  practicable,  keep  to  that  side 
of  the  mid-channel  which  lies  on  her  sideboard 
side. 

The  Glengariff,   [1905]  P.  106  ;  74  L.  J.  P. 

[90  ;  53  W.  R.  537  ;  93  L.  T.  281 ;  21  T.  L.  R. 

299  ;  10  Asp.  M.  C.  103— Deane,  J. 

268.  Xarrow  Channel  Rule — Rirer  Humber — 
Crossing  Rule — Regulations  for  Preventing  Col- 
lisions at  Sea,  1897,  arts.  19,  21,  22,  23,  25.]  — 
An  incoming  and  an  outgoing  vessel  collided  on 
the  south  side  of  the  entrance  to  the  Humber. 

Held — (1)  that  the  incoming  ve-sel  was  to 
blame,  for  (semble^  the  channel  in  that  place  is  a 
"  narrow  channel."  and  she  ought  to  have  been 
on  the  north  side,  and,  even  if  it  is  not  a 
"narrow  channel,"  the  outgoing  vessel  coining 
from  Grimsby  was  obliged  to  take  the  course  she 
did,  and  room  ought  to  have  been  given  to 
her  ; 


(2)  That  the  outgoing  vessel  was  also  to  blame, 
for  she  ought  to  have  waited,  or  to  have  reversed, 
since,  even  if  the  crossing  rule  did  not  apply,  she 
saw  the  lights  of  the  other  vessel  in  a  position 
of  danger. 
The  Ashton,  [1905]   P.  21  ;  74   \..  J.   P.  28  ; 

[53  \V.  R.  639  ;  92  L.  T.  811  ;  21  T.  L.  H.  126  ; 
10  Asp.  M.  C.  88— Barnes,  J. 
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269.  Xarrow  Chuiutd  Eule  —  To  ichafWuterg 
it  applies — Approach  to  a  Harhoar — lleipilut'iom 
for  Prerent'uuj  CoUixions  at  Sea,  1<S'.)7,  arts,  li), 
21,  22,  25,  27.]— The  "narrow  channel"  rule 
ought  to  be  regarded  as  applicable  to  such  waters 
as  those  lying  between  two  breakwaters  or  piers  at 
the  entrance  to  a  harbour,  and  to  so  much  of  the 
water  outside  such  points  as  is  necessary  for  the 
negotiation  of  the  passage. 

The  Knareslro  ([1907]  P.  38,  n.— Barnes,  J.) 
followed. 

Even  if  the  rule  does  not  in  strictness  apply 
to  such  waters,  good  seamanship  requires 
that  the  principle  enunciated  in  it  should  be 
followed. 

Decision   of   Barnes,   P.    ([1907]    P.   36;    7G 
L.  J.  P.  97  ;  96  L.  T.  239  ;  10  Asp.  M.    C.    3G1) 
affirmed. 
The  Kaiser  Wilhelm  deu  Grosse,    [1907] 

[P.  259  ;  76  L.  J.  P.   138  ;  97  L.  T.  366  ;  23 
T.  L.  K.  554— C.  A. 

270.  Vessel  coming  out  of  Doch  into  River — 
'■'Starboard-side  Rule  " — Regulations  fur  Prevent - 
ing  Collisions  at  Sea,  1897,  art.  19 — Bocli  Master's 
Orders — Mersey  Docks  Acts  Consolidation  Act, 
1858  (21  &  22  Vict.  c.  xcii.),  *•.  49.]— A  steam 
vessel,  leaving  a  dock  on  the  Mersey,  was  stopped 
at  the  entrance  by  the  dock  master,  and  was 
subsequently  told  that  she  might  go,  but  was 
warned  to  look  out  for  a  tow  and  tugs  coming 
down  the  river.  She,  in  fact,  collided  with 
them. 

In  an  action  by  the  steamer  against  the  dock 
board  on  the  ground  that  the  dock  master  had 
been  guilty  of  negligence  in  ordering  her  to  go 
at  the  particular  moment : — 

Held — that  he  had,  in  fact,  given  no  order, 
and  that  the  claim  failed. 
As  between  the  colliding  vessels  : — 

Held — that  the  starboard  side  rule  did  not 
apply  to  a  vessel  coming  down  the  river,  and 
finding  another  coming  out  of  dock  on  her  star- 
board side,  and  also  that  (on  the  facts)  the 
steamer  could  have  seen  the  lights  of  the  tow 
and  tugs  by  the  exercise  of  due  care,  and  that 
she  had  been  guilty  of  negligence  in  not  seeing 
them  in  time,  and  also  in  her  manoeuvres  after 
she  did  see  them. 

The  Sunlight,  [1904]  P.  100;  73  L.  J.  P.  25  ; 
[90  L.  T.  32  ;  9  Asp.  M.  C.  509— BuckniU,  J. 

271.  Vessel  turning  in  River — Duty  oj  Steam 
Vessel  to  loait  —  Regulations  for  Preventing 
Collisions  at  Sea,  1397,  art.  25.]— Art.  25  of 
the  Regulations  for  Preventing  Collisions  at  Sea, 
1897,  which  provides  that  in  narrow  channels 
every  steam  vessel  shall,  when  it  is  safe  and 
practicable,  keep  to  that  side  of  the  fairway  or 
mid-channel  which  lies  on  the  starboard  side  of 
such  vessel,  is  not  applicable  to  the  case  of  a 
vessel  turning  in  a  river.  The  steamer  should 
wait  if  by  so  doing  she  can  avoid  a  collision. 

The  Whitlieburn,  [1901]  83  L.  T.  748  ;  17 
[T.  L.  R.  183 ;  9  Asp.  M.  C.  154— Barnes,  J. 


(e)  Negligence. 

272.  Barge  nwored  in  Barge  Roads — Xeressity 
for  Watchman — Test  of  Negligence. '\  — The  barge 
G.,  moored  in  the  barge  roads  in  the  river 
Thames  near  Greenwich  Pier,  was  left  un- 
attended. 

The  ketch  W.  B.  fouled  the  barges  at  the  roads 
and  tlien  grounded  on  the  road  mooiing  chains. 
The  W.  B.  got  clear  of  the  roads  on  next  flood 
tide,  and  at  the  same  time  the  G.  and  other 
barges  got  adrift.  The  G.  ultimately  caught 
under  a  dolphin,  and  some  of  her  cargo  was  lost 
and  some  damaged. 

The  cargo  owners  brought  an  action  to  recover 
their  damage  against  the  owners  of  the  W.  B., 
who  alleged  that  the  owners  of  the  G.  had  been 
negligent  in  leaving  her  unattended. 

Held — that  the  question  of  whether  it  was 
negligent  to  leave  a  barge  unattended  was  a 
question  of  fact,  but  that  it  was  not  negligent  to 
leave  a  barge  unattended  in  a  river  or  dock  if 
there  was  no  reasonable  ground  to  anticipate 
danger  to  the  barge,  and  the  fact  that  if  a  man 
had  been  in  attendance  he  might  have  prevented 
the  damage  was  no  evidence  of  negligence. 
The  Western  Belle,  (1906)  95  L.  T.  364  ; 
[10  Asp.  M.  C.  279— Barnes,  P. 

273.  Barges  in  Tulc — Position  of  Anchors — 
Thames  Bye-laws,  1898,  /•.  11.]— The  plaintiffs' 
barge.  Jubilee,  was  lying  with  three  other 
barges  in  tow  of  a  steam  tug  in  the  river  Thames. 
The  defendants'  barge  Six  Sisters,  one  of  the  three 
other  barges,  was  astern  of  The  Jubilee,  and 
tailed  round  under  the  influence  of  the  wind  and 
the  eddy  tide,  ranged  up,  and  on  the  tug  going 
ahead.  The  Jubilee  scraped  across  the  stern  of 
The  Si■i^  Sisters,  and  sustained  damage  by  being 
pierced  below  the  water-line  by  the  anchor 
hanging  over  the  bows  of  The  Si.v  Sisters,  with 
the  peak  four  feet  under  water.  The  plaintiffs 
sued  the  defendants  for  damage  by  collision. 

Held — that  if  barges  are  navigating  together 
their  anchors  should  be  placed  sufficiently  low  so 
as  not  to  be  a  source  of  danger  to  each  other,  in 
case  any  contact  takes  place  between  them,  and 
that  this  danger  should  be  guarded  against  by 
lowering  the  anchor  sufficiently  to  clear  the 
bottom  of  the  barges,  and  that  the  plaintiffs  were 
entitled  to  recover. 

The  Six  Sisters,  [1900]   P.   302  ;  69  L.  J.  P. 
[  1 39— Barnes,  J. 

274.  Contributory  Negligence — Thames  Bye- 
laws,  1898,  art.  47.] — The  Ovingdean  Grange 
was  coming  up  the  river  Thames  and  was  about 
to  go  into  the  West  India  Dock,  and  when  she 
got  opi)Osite  Blackwall  Point  she  found  it  neces- 
sary to  turn  round.  She — a  large  vessel — had  a 
steam  tug  in  attendance  to  assist  her  in  the 
operation  of  turning  round  and  going  into  the 
dock.  The  steamship  Forsete  was  coming  down 
the  river  against  the  tide,  and  by  art.  47  of  the 
Thames  Bye-laws,  it  is  provided  that,  "  steam 
vessels  navigating  against  the  tide  shall,  before 
rounding  Blackwall  Point,  wait  until  any  other 
vessels  rounding  the  point  with  the  tide  have 
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passwl  clear."  'J'/tr  Furxotc  saw  Tlie  OriiKjdean 
Grange  and  'J lie  Fovsete  slowed,  but  continued 
upon  her  course  and  brought  herself  into  the 
position  at  which  the  collision  ultimately  took 
place.  The  President  found  that  The  Ov'uigdeim 
Grange,  in  carrying  out  the  manffiuvre,  was 
guilty  of  negligence  and  did  not  keep  sufficient 
look-out  ;  that  Tlie  Forsete  ought  not  to  have 
been  where  she  was  at  the  time  of  the  collision, 
and  this,  coupled  with  the  fact  that  a  couple  of 
barges  were  there  also,  complicated  the  man- 
ceuvre  which  The  Oringdean  Grange  was  carry- 
ing out  in  such  a  way  that  she  was  hampered  by 
tke  wrongful  act  of  The  For.setc  and  there  was 
required  from  The  Oringdean  Grange  a  higher 
degree  of  care  than  ordinary. 

Held — that  there  was  abundant  evidence  to 
support  the  conclusion  of  the  President,  which 
was  arrived  at  without  any  misdirection  in 
point  of  law. 

The  Margaret  (^Cagzer  and  Carroti  Co.') 
((1^<84)  9  App.  Cas.  873  ;  53  L.  J.  P.  18  ;  32  W.  R. 
564  ;  50  L.  T.  447  ;  5  Asp.  M.  C.  204— H.  L.  (E.)) 
distinguished. 

Decision   of   Jeune,    P.    ([1901]    P.  127;    70 
L.  J.  P.  27  ;  85  L.  T.  344)  affirmed. 
The  Ovingdean  Grange,  [1902]  P.  208 ;  71 

[L.  J.  P.  105  ;  87  L.  T.  15  ;  9  Asp.  M.  C.  242, 
295— C.  A. 

275.  Initial  Fault.]  —  The  Chittagong  was 
anchored  in  the  Bosphorus.  In  order  to  continue 
her  voyage  to  Singapore  about  10.30  in  the  even- 
ing she  weighed  her  anchor,  and  after  steaming 
slowly  ahead  for  a  short  distance  she  proceeded 
to  turn  short  round.  At  this  time  The  Kostroma 
was  coming  up  the  Bosphorus,  and  The  Chitta- 
gong would  whilst  turning  be  running  across  her 
course.  The  Chittagong  was  by  her  movement 
on  a  wrong  course  or  in  a  wrong  position,  whilst 
The  Kostroma  was  on  a  right  course.  The  vessels 
collided.  The  nautical  assessors  considered  that 
the  initial  fault  of  The  Chittagong  was  in  having 
tried  to  make  too  sharp  a  turn,  and  that  there 
was  negligence  on  the  part  of  those  who  had 
charge  of  TIte  Chittagong  in  not  reversing  her 
engines  and  going  astern  when  they  found  that 
2'he  Kostroma  was  pursuing  her  course. 

_  Held — that  the  collision  was  solely  occa- 
sioned by  the  negligence  of  those  on  board  The 
Ch  ittagong. 

Steamship    Chittagong    (Owners    of)    v. 

[Steamship     Kostroma     (Owners     of), 

[1901]  A.  C.  597 ;  70  L.  J.  P.  C.  121  ;  85  L.  T. 

430— P.  C. 

276.  .\rg/igenflg  dragging  down  toivard.s 
another  ]i'.-<.sel--Sli/)/ii//g  Chain  and  jndting 
out  to  Sea  lo  avoid  CotH.^fion — Damage— Kr- 
penditnre  i,n-iirred  in  Coals  and  Stores  eon- 
sumrd  (inil  Aiirhor  and  Chain  lost — Liabilitg  of 
Negligent  (V.«r/.  ]— If  a  vessel  by  negligence 
drags  down  towards  another,  and  if  it  is  a 
natural  consequence  that  the  other  vessel  is 
obliged  to  take  a  step  which  involves  her  in  some 
expenditure,  that  is  damage  for  which  the  first 
vessel  is  liable. 


The  Xorman  took  up  a  position  giving  The 
Port  Victoria,  a  vessel  riding  at  anchor,  a  berth 
of  three-quarters  of  a  mile.  The  Port  Vietoria 
dragged  towards  The  Norman,  and  was  driving 
because  she  had  insufficient  scope  of  cable,  and 
was  thereby  violating  the  rule  of  the  local 
authorities,  which  was  that  a  vessel  riding  in 
that  anchorage  should  not  have  less  than  seventy 
fathoms  of  chain,  but  The  Port  I'ietoriu  chose  to 
ride  with  forty-live  fathoms  of  chain,  and  after- 
wards veered  out  to  only  sixty-five.  The  Port 
Victoria  had  a  bad  look-out,  because  nobody  on 
board  her  was  aware  of  her  dragging  until  she 
had  dragged  a  considerable  distance  and  until 
she  was  tolerably  close  to  The  Norman.  The 
Port  Victoria  fouled  the  chain  of  The  Norman, 
and  to  avoid  a  collision  the  latter  vessel  slipped 
her  chain  and  put  out  to  sea.  The  expendi- 
ture thereby  incurred  in  coals  and  stores  con- 
sumed and  anchor  and  chain  lost  was  agreed 
at  £308  Is.  6d. 

Held — that  under  the  circumstances  the 
expenditure  which  The  Norman  had  been 
exposed  to  was  so  far  the  consequence  of  The 
Port  Victoria's  negligence  as  to  make  her  liable 
therefor. 

The  Port  Victoria,  [1902]  P.  25  ;  71  L.  J.  P. 

[3G  ;  50  W.  R.  383  ;  86  L.  T.  804  ;  18  T.  L.  E. 

164  ;  9  Asp.  M.  C.  314— Jeune,  P. 

277.  Steering  Gear— Failure  of  Steam-steering 
Gear — Failure  to  hare  Hand-steenng  Gear 
available.'] — A  vessel  was  going  up  the  St.  Law- 
rence and  approaching  the  narrowest  part,  and 
had  opposed  to  her  a  strong  current.  Her  steam- 
steering  gear  failed,  gave  her  a  sheer  to  port,  and 
she  collided  with  an  approaching  down-coming 
vessel.  There  was  a  complete  failure  to  have 
hand-steering  gear  available  or  to  have  anybody 
there  to  use  it  or  make  any  employment  of  it  as 
a  substitute  in  case  the  steam  gear  failed. 

Held — that  this  was  a  failure  for  which  the 
vessel  in  default  must  be  held  responsible. 
The  Turret  Court,  (1900)  m  L.  J.  P.  117— 
[Jeune,  P. 

278.  Sunken  Ve.f.wl  in  Fairirag  of  Jiiver 
Thames — Negligence  of  Contractor — Liabilitg  of 
Owners  of  Sunken  Ve.'^sel.] — The  owner  of  a 
vessel  sunk  in  the  fairway  of  a  navigable  river, 
who  has  not  abamloned  the  wreck,  but  has 
agreed  with  an  independent  contractor  to  raise 
her  for  him,  is  answerable  in  damages  for  the 
loss  sustained  by  the  owners  of  another  vessel 
running  foul  of  the  wreck  without  negligence, 
in  consequence  of  the  wreck  being  improperly 
lighted. 

Held — (1)  that  an  obligation  was  thrown 
upon  the  owner  of  the  vessel  sunk  to  see  that 
the  independent  contractor  took  tlie  necessary 
precautions,  and  as  necessary  precautions  were 
not  taken  the  owner  could  not  escape  liability 
by  seeking  to  throw  the  blame  on  the  contractor. 

Penni/  v.  Wimbledon  Urban  District  Council 
([1899]  2  Q.  B.  72  ;  68  L.  J.  Q.  B.  704  ;  63  J.  P. 
406  ;  47  W.  K.  565  ;  80  L.  T.  615  ;  15  T.  L.  R. 
348— C.  A.,  .w  Pkactice  and  PuociiDriu:.  81) 
followed. 
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Hkld — (2)  that  so  long  as,  and  so  far  as 
possession,  management,  and  control  of  the 
wreck  was  not  abandoned  or  properly  trans- 
ferred, there  remained  on  the  owner  an  obliga- 
tion in  regard  to  the  protection  of  other  vessels 
from  receiving  injury  from  her. 

The  Utopia  ([189.3]  A.  C.  492  ;  62  L.  J. 
P.  C.  118  ;  1  R.  394— P.  C.)  followed. 

Decision    of      Barnes,     J.     ([1899]     P.     74; 
68  L.  J.  P.  22  ;  47  W.  R.   398  ;  80  L.  T.  25  ;  15 
T.  L.  R  170  ;  8  Asp.  M.  C.  483)  affirmed. 
The  Snark,    [1900]   P.   105  ;  69  L.  J.  P.  41  ; 

[82  L.  T.  42  ;  16   T.  L.  R.  160  ;  9  Asp.  M.  C. 
50— C.  A. 

(f)  Sound  Signals. 

And  see  Fisheries,  30. 

279.  "■  Not  under  Command'" — Vessel  Aground 
in  the  River  Thames — Signals — Thames  Bye- 
laws,  1898,  a7't.  40  —  Regulations  for  Pre- 
venting Collisions  at  Sea,  1897,  art.  4  (a).] — 
Plaintiffs'  vessel,  while  proceeding  up  the 
Thames,  took  ground  at  Limehouse  Reach 
about  3.20  p.m.,  and  remained  hard  and 
fast.  She  sounded  the  four-blast  signal  pre- 
scribed by  art.  40  of  the  Thames  Bye-laws  to 
signify  that  she  was  out  of  command.  Defen- 
dants' vessel,  whi(;h  was  following  her  up  the 
river,  disregarded  these  signals  and  ran  into  her 
stern. 

In  an  action  by  the  plaintiffs  to  recover 
damages,  the  defendants  alleged  that  the  plain- 
tiffs' vessel  had  failed  to  carry  two  black  balls 
as  prescribed  by  art.  4  (a)  of  ihe  Regulations 
for  Preventing  Collisions  at  Sea  in  the  case  of 
vessels  out  of  command. 

Held — that,  assuming  without  deciding  that 
the  Regulations  for  Preventing  Collisions  at  Sea 
applied  to  the  river  Thames,  art.  4  (a)  of  those 
regulations  was  not  applicable,  as  it  applied  only 
to  vessels  not  under  command  whilst  alloat ;  and, 
further,  even  if  that  article  did  apply  to  vessels 
aground,  the  case  was  governed  by  art.  40  of  the 
Thames  Bye-laws. 
The   Carlotta,  [1899]   P.  223;  68   L.   J.   P. 

[87  ;  47  W.  R.  702  ;  80  L.  T.  664  ;  15  T.  L.  R. 
362  ;  8  Asp.  M.  C.  554— Barnes,  J. 

280.  Collision  —  "  Not  under  Command  "  — 
^'■Aground'" — Not  giving  Signal  as  to  Course 
"  authorised  or  required "  by  Rules — Going 
Astern  in  Ordinary  Course  of  Navigation,  not 
from  Fear  of  Collision — Regulations  for  Prevent- 
ing Collisions  at  Sea,  1897,  arts.  4,  11,  28.]  — 
Two  steamships  were  approaching  the  same 
point  before  sunrise,  but  in  tropical  daylight,  on 
crossing  courses.  The  C,  whose  duty  it  was  to 
give  way,  ported  to  pass  under  the  B.  's  stern, 
but  did  not  clear  her.  It  appeared  that  the  B. 
was  at  the  time  slowly  dragging  through  mud  in 
shallow  water  at  a  speed  of  only  one  mile  per 
hour,  and  was  from  time  to  time,  in  (jrder  to 
assist  her  progress  and  clear  her  screw,  reversing 
her  engines.  The  C.  had  failed  to  calculate  the 
slowness  of  the  J5.'.v  speed,  and  had  not  ported 
sufficiently. 


Held  (by  Lord  Alverstone,  C.J.,  and 
Kennedy,  L.J.) — that  the  B.  was  free  from 
blame,  and  was  not  "aground"  or  "under  no 
control,"  and  was  not  therefore  bound  to  exhibit 
two  red  lights  under  arts,  i  or  11,  nor  was 
she  bound  to  signal  the  fact  that  she  was  at 
times  going  astern,  for  she  did  this  in  the 
ordinary  course  of  her  progress,  and  it  was  not 
a  "course  authorised  or  required"  by  the  rules 
with  reference  to  the  position  of  the  C. 

Held  (by  Moulton,  L.J.)— that  the  B.  was  to 
blame  because  she  had  not  given  such  a  signal, 
and  it  was  not  proved  that  her  omission  to  do  so 
could  not  have  contributed  to  the  collision. 

Per  Moidton,  L.J. :  Qucere,  whether  '  the 
departure  from  the  above  rules  "  authorised  by 
art.  27  can  apply  to  art.  28,  which  is  couched 
in  imperative  terms. 

The  Bellanocu,   [1907]   P.  170;  76  L.  J.  P. 
[83— C.  A. 

On  appeal,  affirmed  on  the  ground  that,  if 
the  B.  was  to  blame,  her  neglect  could  not  have 
affected  the  action  of  the  C,  [1907]  A.  C.  269  ; 
76  L.  J.  P.  160  ;  97  L.  T.  315— H.  L.  (E.). 

281.  Steamer  leaving  Dock  under  Starloard 
Helm  — "  Taking  any  Course  authorised  or 
required  by  these  Rules ' ' — Two  Short  Blasts — 
Regulations  for  Prerenting  Collisions  at  Sea, 
1897,  art.  28.]— 77/6  Bengal  S.S.  was  coming 
out  of  dock  into  the  Mersey  and  njaking  a  turn 
as  sharp  as  possible  under  the  action  of  her 
starboard  helm,  to  get  to  the  place  to  which  she 
wished  to  go.  'Jhe  3Iourne  S.S.  was  coming 
down  the  river  close  to  the  wall,  was  not  being 
carefully  navigated,  and  having  starboanled  for 
some  reason  and  blown  a  two-blast  signal,  she 
then,  with  The  Bengal  on  her  starboard  bow, 
ported  just  before  the  collision  and  ran  into  The 
Bengal. 

Held— that  Tlie  Mourne  was  to  blame  ;  that 
the  wording  of  art.  28  of  the  Regulations  lor 
Preventing  Collisions  at  Sea,  1897,  did  not 
apply  to  the  circumstances  of  the  case,  and  The 
Bengal  was  not  compelled  to  give  two  short 
blasts  as  indicated  by  the  rule,  as  she  was  not 
"  taking  any  course  authorised  or  required  by 
these  rules." 
The  Mourne,  [1901]   P.  68  ;  70  L.  J.  P.   7  ; 

[83  L.  T.  748  ;  17  T.  L.  R.  194  ;  9  Asp.  M.  C. 
155 — Jeune,  P, 

282.  Whistling  Rule — Indicating  Course  when 
Vessels  are  in  Sight  of  one  another — "  Course 
authorised  or  required  by  these  Rules" — Regula- 
tions for  Precenting  Collisions  at  Sea,  1897, 
art.  28.] — By  the  Regulations  for  Preventing 
Collisions  at  Sea,  1897,  art.  28,  "when  vessels  are 
in  sight  of  one  another,  a  steam  vessel  under  way, 
in  taking  any  course  authorised  or  required  by 
these  rules,"  shall  indicate  that  course  by  certain 
signals  on  her  whistle  or  siren. 

Held — that  the  word  "  required  "  was  clear 
enough,  as  there  are  certain  things  required  by 
the  rules  to  be  done  ;  that  a  large  interpretation 
ought  to  be  given  to  the  word  "  authorised,"  and 
that  it  included  any  course  which,  for  the  safety 
of  the  vessels,  good  seamanship  requires  to  be 
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taken  with  reference  to  the  other  vessel  then  in 
sight  -although  it  is  quite  true  that  there  are 
certain  cases  where  a  more  distinct  authorisa- 
tion arises  ;  and  that  masters  of  vessels  should 
err,  if  they  err  at  all,  on  the  side  of  whistling. 
The  Uskmoor,  [1902]  P.  250  ;  71  L.  J.  P. 
[103  ;  51  W.  R.  93  ;  87  L.  T.  55  ;  18  T.  L.  R. 
727  ;  9  Asp.  M.  C.  31(j— Jeune,  P. 

(g)  Tug  and  Tow. 

283.  F(i{/ — But!/  "f  '^"{1  ^"  S^^'P — Regulutlom 
fur  Frecenting  CoUi)sions  at  Sea,  art.  16.] — A  tug 
with  tow  in  charge  is  not  necessarily  exempt 
from  the  duty  imposed  by  art.  16  upon 
steamers  in  a  fog. 

Held  -on  the  facts  of  the  particular  case, 
that  the  tug  could  safely  have  stopped  and 
allowed  the  way  to  run  off  her  tow,  and  that 
therefore  she  had  committed  a  breach  of 
art.   16. 

Decision  of    Barnes.  J.   ([1904]    P.   41  ;    73 
L.  J.  P.  8  ;  89  L.   T.  481  ;    9  Asp.  M.  C.  497) 
affirmed. 
The  Challenge  and  The   Due   d'Aumale, 

[1905]  P.  198  ;  74  L.  J.  P.  55  ;  93  L.  T.  390  : 
Asp.  M.  C.  105— C.  A. 

284.  Fonithui  One  Vessel — Tug  ivith  U7ider- 
wag  Lights — Liabilitg  of  Tow — 3Ierseg  Rules, 
1900,  art.  4  (a)  —  Regulations  for  Preventing 
ColUsiom  at  Sea,  1897,  art.  3 — Merchant  Ship- 
ping Act,  1894  (57  &  58  Vict.  c.  60),  .s-  419, 
suh-s.  4.] — A  screw  steam  vessel,  TJue  Veritas, 
was  towed  into  the  Mersey  with  her  engines 
broken  down,  and  her  master,  as  the  holding 
ground  was  not  very  good,  arranged  with  a  tug, 
Tlie  Prairie  fw/i:,  tostop  alongside  to  assist,  and 
to  manoeuvre,  if  necessary.  The  tug  was  made 
fast  to  The  Veritas  with  a  7-inch  rope,  fore 
and  aft,  sufficiently  strong  to  serve  as  a  towing 
hawser  if  necessary.  The  tug,  while  exhibiting 
a  steam  vessel's  under-way  lights,  namely,  a 
masthead  light  and  sidelights,  was  run  into  by 
the  defendant's  steam  vessel,  Tlie  Devonian, 
which  was  held  to  blame  for  bad  look-out  in  not 
seeing  the  lights  of  The  Veritas. 

Held — (1)  that  the  tug  was  in  such  a  position 
and  doing  such  work  in  the  Mersey  as  made  it 
imperative  for  her,  within  the  rule,  to  have  two 
white  lights  at  her  masthead,  and  that  there  was 
more  than  a  possibility  that  the  absence  of  a 
second  white  light  might  have  contributed  to 
the  collision  ;  (2)  that  the  tug  and  tow  being  so 
attached  were  under  such  management  and  con- 
trol that  they  were  practically  one  vessel  ;  that 
the  rule  had  been  infringed  by  The  Veritas,  the 
master  of  which  had  imposed  upon  him  the  duty 
of  controlling  and  governing  the  tug  and  seeing 
that  she  had  pioper  lights,  and  that  The  Veritas 
was  to  blame  for  the  improper  lights  on  The 
Prairie  Cock. 

Decision  of  Jeune,  P.  ((1901)  84  L.  T.  125  ;  17 
T.  L.  R.  284)  affirmed. 
The  Devonian,  [1901]  P.  221  ;    70  L.  J.  P. 

[66  :  49  W.  R.  665  ;  84  L.  T.  675  ;  17  T.  L.  R. 
532  ;  9  Asp.  M.  C.  179— C.  A. 

B.D.— VOL.  Ill 


285.  Merchantmen  and  Fleet  of  Warships — 
Ohligafion  of  Warships  to  ohserve  the  Principles  of 
good  Xavigation — Imfyroper  Act  of  Merchantman 
— Avoidance  of  Mischief  hy  exercise  of  Care  and 
Diligence  on  part  of  Navigating  Lieutenant  — 
Regulations  for  Preventing  CoUlnons  at  Sea, 
1897,  arts.  19,  21,  22,  21— Merchant  Shipping 
Act,  1894  (57  &  58  Vict.  c.  60),  s.  741.]— An 
action  was  brought  by  the  owner  of  the  merchant 
ship  East  Lothian  against  the  navigating  lieu- 
tenant of  H.M.S.  Sans  Pareil.  The  East  Lothian 
was  going  from  Nantes  to  Cardiff,  and  was  pro- 
ceeding in  a  northerly  direction  in  tow  of  a  tug. 
Both  tug  and  tow  had  all  their  lights  burning 
properly,  and  the  tug  had  two  white  lights,  one 
above  the  other,  at  the  regulation  distance, 
which  showed  that  she  had  another  vessel  in 
tow.  A  fleet  of  warships,  which  was  proceeding 
up  channel  in  four  lines  at  a  speed  of  ten  knots 
an  hour,  was  on  the  port  side  of  The  East  Lothian 
— that  was  to  the  westward — and  was  seen  at  a 
distance  of  about  six  miles.  All  the  vessels  in 
fleet  had  their  lights  up.  The  East  Lothian  and 
her  tug  kept  their  course  and  maintained  their 
speed,  which  was  about  six  knots  an  hour.  The 
East  Lothian  and  her  tug  crossed  ahead  of  the 
Europa,  the  leatiing  ship  of  the  southernmost 
line  of  cruisers,  and  when  the  tug  and  tow  reached 
the  line  of  battleships — which  was  three-quarters 
of  a  mile  off  the  southernmost  line  of  cruisers, 
each  of  the  four  lines  being  three-quaiters  of  a 
mile  apart,  and  each  vessel  following  the  other 
at  a  distance  of  about  400  yards — the  navigating 
lieutenant  of  TIte  Sans  Pareil,  which  was  the 
leading  battleship,  ported  his  helm  to  go  astern 
of  the  tug,  but  assuming  that  the  tug  had  nothing 
behind  it,  when  in  reality  it  had  'Ilic  East  Lothian: 
he  then  starboarded  his  helm  to  get  back  into 
line,  and  so  rammed  The  East  Lothian,  with  the 
result  that  she  sank  and  one  life  was  lost.  It  was 
admitted  that  this  was  negligence,  and  in  the  Court 
below  The  Sans  Pareil  was  held  solelj'  to  blame. 

Held — that  (1)  when  Her  Majesty's  ships 
were  navigating  in  water  like  that  above  de- 
scribed they  must  observe  the  principles  of  good 
navigation  just  like  any  other  of  Her  Majesty's 
subjects,  and  must  obey  the  rules  of  the  road  ; 
(2)  that  'J lie  East  Lothian  had  bioken  no  statu- 
tory regulation,  as  none  applied  ;  (3)  that  the 
cause  of  action  by  The  East  Lothian  against  the 
Sans  Pareil  was  really  for  negligence  ;  (4)  that 
It  was  an  improper  act  of  navigation  for  The  East 
Lothian  to  continue  her  course  and  speed,  in  the 
circumstances  of  the  case,  and  to  persist  in  going 
across  the  fleet,  which  those  in  charge  of  her 
saw  coming  up  on  her  port  side  six  miles  off ; 
(5)  that  the  navigating  lieutenant  on  board 
H.M.S.  Sans  Pareil  could,  by  the  exercise  of 
ordinary  care  and  diligence,  have  avoided  the 
mischief  which  happened. 

The  Margaret  {Cagzer  v.  Carron  Co.)  ((1884) 
9  App.  Cas.  873  ;  53  L.  J.  P.  17  ;  32  W.  R. 
564  ;  50  L.  T.  447  ;  5  Asp.  M.  C.  204— C.  A.) 
referred  to. 

Decision  of  Gorell  Barnes,  J.  (S2  L.  T.  356  ;   16 
T.  L.  R.  241)  affirmed. 
H.M.S.     Sans    Paueil,    [1900]     P.    267  ;    69 

[L.  J.  P.  127  ;  82  L.  T.  606  ;    l(i  T.  L.  R.  390  : 
9  Asp.  M.  C.  78— C.  A. 
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Rules  for  Preventing  ColliBions— Continued. 

286.  Pilot  Cutter  lashed  to  Tow— Third  Vessel 
—Neqligence  of  Toiv—Tndependent  Duty  of  Tuq 
to  avoid  Banger— Identification  of  Vessels— 
(J^)gfg_^^^A  sailing  vessel  in  charge  of  a  pilot,  and 
having  a  pilot  cutter  lashed  alongside,  was  being 
towed  by  two  tugs  down  the  Bristol  Channel. 
A  collision  occurred  with  a  schooner,  and  both 
the  cutter  and  schooner  were  injured.  One  of 
the  tugs  towed  the  schooner  into  harbour. 

Jeune,  P.,  had  held— (1)  that,  though  those 
in  charge  of  the  sailing  vessel  had  been  guilty  of 
negligence  in  not  properly  directing  the  tugs,  the 
latter  were  nevertheless  liable  to  the  schooner, 
for  it  was  their  duty  to  use  reasonable  care  and 
skill  to  avoid  collision,  and  had  failed  to  do  so. 

The  Altair  ([1897]  P.  105;  66  L.  J.  P.  42; 
45  W.  R.  622  ;  76  L.  T.  263  ;  8  Asp.  M.  C.  22-t— 
Barnes,  J.)  followed. 

(2)  That  the  cutter  could  not  be  identified 
with  the  sailing  vessel,  and  that,  therefore,  she 
could  recover  against  the  tugs  on  the  same 
grounds  as  the  schooner. 

The  Bernina  ((1888)  App.  Cas.  1  ;  57  L.  J. 
P.  D.  &  A.  65  ;  58  L.  T.  423— H.  L.)  followed. 

On  appeal  by  the  tug  owners  : — 

Held— that  the  pilot  cutter  had  in  fact  also 
been  guilty  of  negligence,  since  she  might  have 
cast  off  in  time  to  escape  a  collision  ;  that  the 
tugs  were  only  liable  to  the  pilot  cutter  for  one 
moiety  of  her  claim,  and  that  each  party  must 
pay  their  own  costs. 

Decision   of   Jeune,    P.   ([1904]   P.    400;  74 
L.  J.  P.  3  ;    92  L.  T.  173  ;  10  Asp.  M.  C.  19) 
varied. 
The    Harvest    Home,    [1905]    P.    177  ;    74 

[L.  J.    P.  65  ;  93  L.  T.   395  ;  10  Asp.  M.  C. 
162  ;  76  L.  J.  K.  B.  31  ;  93  L.  T.  692— C.  A. 


(h)  Vessels  Crossing. 

287.  Aijproaching  Sjwt  to  Take  Up  Pilots — 
Regulations  for  Precenting  Collisions  at  Sea, 
arts.  19,  21,  22,  23,  27.]— Two  vessels  were  con- 
veiging  on  a  spot  in  Canadian  waters  for  the 
purpose  of  taking  up  pilots  from  a  pilot  cutter, 
on  courses  and  at  speeds  which  would  probably 
bring  them  to  that  spot  so  as  to  involve  risk  of 
collision  when  the  spot  was  reached. 

Held— that  they  were  crossing  vessels  within 
art.  19  of  the  Regulations  for  Preventing 
Collisions  at  Sea,  and  the  vessel  which  had  the 
other  on  her  starboard  bow  must  keep  out  of  the 
way ;  and  that  the  fact  that  the  former  vessel 
arrived  at  the  spot  first  with  little  motion  left 
did  not,  in  the  circumstances,  alter  the  position. 
The  Steamship  Albano  r.  The  Steajviship 

[Parisian,  [1907]  A.  C.  193  ;  76  L.  J.  P.  C. 

33  ;  96  L.  T.  335 ;  23  T.  L.  R.  344  ;  10  Asp. 
M.  C.  365— P.  C. 

288.  Keeping  Course  in,  Rivers — Navigating  on 
Starboard  Side  of  Channel — Rules  for  Prevent- 
ing Collisions  at  Sea,  1884,  arts.  16,  21,  and  22.] 
— Art.  22  of  the  Regulations  for  Preventing 
Collisions  at  Sea,  1884,  which  prescribes  that  in 


certain  circumstances  a  vessel  must  keep  her 
course,  may  have  a  different  meaning  when 
applied  to  vessels  navigating  rivers  to  that  which 
it  bears  in  the  case  of  vessels  in  the  open  sea. 
Although  two  vessels  may  be  approaching  one 
another  at  such  a  distance  and  on  such  bearings 
that  if  on  the  open  sea  they  would  be  vessels 
crossing  so  as  to  involve  risk  of  collision,  when 
they  are  navigating  a  river  there  may  be  no  such 
risk.  Vessels  must  follow,  and  must  be  known 
to  intend  to  follow,  the  curves  of  the  river  bank, 
and  they  are  not  so  crossing  if  the  course  which 
is  reasonably  to  be  attributed  to  either  vessel 
would  keep  her  clear  of  the  other. 

A  steamship  which  was  on  the  starboard  bow 
of  another  steamship  in  a  winding  river  held  not 
to  blame  for  a  collision  between  them,  although 
she  ported  her  helm,  upon  the  ground  that,  in 
porting,  she  was  pursuing  the  course  which 
should  have  been  attributed  to  her,  inasmuch  as 
it  was  necessary  for  her  to  do  so  in  order  to 
arrive  at  that  side  of  the  channel  which  lay  on 
her  starboard  hand. 

OWNEHS     OP     Steamship     Nobmandie     v. 

[Owners    op    Steamship    Pekin,    [1897] 

A.  C.  532  ;  8  Asp.  M.  L.  C.  367  ;  66  L.  J.  P.  C. 

97  ;  77  L.  T.  443  :   13  T.  L.  R.  487— P.  C. 

289.  River  Thames  —  ''Steam  Vessels  .  .  . 
crossing  towards  the  Other  Side"— River  Thames 
Bye-laws,  1898,  art.  48.]— A  steamer  was,  at  the 
time  of  the  collision,  partly  athwart  the  jiver, 
and  not  in  motion  through  the  water  or  moving 
ahead  or  astern  over  the  ground,  but  was  slowly 
swinging  to  her  anchor  in  the  act  of  turning 
round. 

Held — that  she  was  not  a  vessel  crossing  the 
river  within  the  Bye-laws  for  the  Regulation  of 
the  River  Thames  and  the  Navigation  thereof, 
1898,  art.  48  :  —  "  Steam  vessels  .  .  .  crossing 
towards  the  other  side  shall  keep  out  of  the  way 
of  vessels  navigating  up  and  down." 

The  River  Berwent  ((1891)  64  L.  T.  509;  7 
Asp.  M.  C.  37— H.  L.  (E.))  distinguished. 
The    John    Holloway,    [1900]    P.    37 ;    69 

[L.   J.  P.  15  ;  48  W.  R.  416  ;  81  L.  T.  726  ;  9 
Asp.  M.  C.  36— Bucknill,  J. 


290.  River  Tyne  Bye-laws,  1884,  arts.  21,  22.] 
— The  river  Tyne  bye-laws  provide  that  a  vessel 
"  requiring  to  pass  over  a  part  of  the  channel 
which  is  not  within  that  half  reserved  for  its 
navigation,"  or  "  crossing  the  river,"  shall  be 
"  navigated  .  .  .  so  as  not  to  cause  obstruction, 
injury  or  damage  to  any  other  vessel." 

Held— that  the  rules  mean  that  a  vessel  may 
cross  if  there  is  time  and  opportunity  to  do  so 
without  hampering  another  vessel ;  other  vessels 
seeing  her  about  to  cross  must  act  reasonably 
and  give  her  a  little  more  room  if  required,  but 
the  r»sponsibility  rests  mainly  upon  her,  and  in 
any  event  she  niiust  clearly  indicate  the  course 
which  she  means  to  pursue. 

The   Thetford  ([1887)  57  L.  T.  455  ;  6   Asp. 
M.  C.  179— Hauneii,  P.)  followed. 
The  Skipsea,  [1905]   P.  32  :  74  L.  J.   P.   34  ; 

[.53  W.  R.  538  ;  93  L.  T.  181  ;   10  Asp.  M.   C. 
91 — Barnes,  J. 
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Rules  for  Preventing  CoWisiouB—Continued.         i 

291.  Steam  Trnwler  lying  to— Duty  to  lieep  out 
of  Way  of  another  Steamer  —  Regulations  for 
Prevention  of  Collisions  at  Sea,  1897,  art.  19.]  - 
The  L.,  a  steam  trawler,  was  lying  to,  with 
engines  stopped,  waiting  for  the  tide,  with  her 
head  pointing  north.  The  steamship  i\'. 
approaching  on  a  course  west-half-south,  saw  on 
her  port  bow  the  green  and  masthead  lights 
of  the  L. 

The  N.  kept  on  her  course,  stopping  and 
reversing  just  before  she  ran  into  the  L. 

Held— that  the  L.  was  alone  to  blame,  for 
under  art.  19  it  was  her  duty  to  keep  out  of 
the  way. 

T/ie  Helvetia  (3  Asp.  M.  C.  43)  distinguished. 

The   Broomfield,  (1906)  94   L.  T.   109;    10 

[Asp.  M.  C.  194— Div.  Ct. 

XL  COLLISION  ACTIONS. 

(a)  Division  of  Loss. 

292.  Action  agaimt  Tug  and  Tow— Judgment 
by  Default  against  Totv— Proceeds  of  Sale  of  Tow 
paid 'into  Court  — Plaintiffs'  Vessel  and  Tug 
found  Both  to  Blame  — Judgment-  agaimt  Tug 
'for  ILilftheDamage.']— In  an  action  against  a  tug 
and  a  tow  for  damage  by  collision,  the  owners 
of  the  tow  allowed  judgment  to  go  by  default, 
and  the  proceeds  of  the  sale  of  the  tow— viz., 
£855— were  paid  into  Court.  The  plaintitfs 
vessel  and  the  tug  were  found  both  to  blame, 
and  judgment  was  given  against  the  tug  for  half 
the  damage.  The  total  damage  sustained  by  the 
plaintiffs'  vessel  was  £4,146. 

Held— that  the  plaintiffs  were  entitled  to 
take  the  £855  out  of  Court,  and  that  the  owners 
of  the  tug  were  liable  to  pay  the  plaintiffs 
£2,073  without  having  credit  given  to  them  for 
the  £855. 

The   Englishman  and  The  Australia  ('.[1894] 
P.  239  :  63  L.  J.  P.  133  ;  43  W.  R.  670  ;  70  L.  T. 
84^— Jeune,  P.)  distinguished. 
The    Morgengry    and     The    Blackcock, 

[19001  P.  1  ;  69  L.  J.  P.  3  ;  48  W.  R.  121  ;  81 

L.  T.  417  ;  16  T.  L.  R.  14  :  8  Asp.  M.  C.  591— 


294.  Both  Ships  toBlame— Damages  Recovered 
by  Crew.]— A  collision  having  occurred  between 
two  vessels,  anagreement  was  made  between  the 
owners  of  the  vessels  that  each  was  to  blame, 
and  that  '•  the  damages  arising  therefrom  ought 
to  be  borne  equally  by  the  owners"  of  both. 
Subsequently  the  representatives  of  the  seamen, 
who  were  drowned  owing  to  the  collision,  on 
board  of  one  oi  the  vessels,  made  claims  against 
the  owners  of  the  other  vessel,  and  these  claims 
were  settled  by  the  payment  of  a  sum  of  money. 
The  owners  who  paid  the  claims  sought  to  recover 
one-half  thereof  from  the  owners  of  the  other 
vessel  under  the  agreement. 

Held— that  the  sum  so  paid  was  not  damage 
arising  out  of  the  collision,  that  the  representa- 
tives of  the  seamen  could  not  have  recovered 
against  the  owners  of  the  vessel  on  which  the 
seamen  were  serving,  inasmuch  as  the  collision 
was  caused  by  the  negligence  of  a  fellow-servant, 
aud  that  therefore  one-half  of  the  sum  so  paid 
could  not  be  recovered  from  the  owners  of  that 
vessel. 

The  General  Havelock,  (1905)  21  T.  L.  R. 
[438 — Deane,  J. 

295.  7Mh  ,S7//>.s'  to  Blame— Foreign  Ships— 
Damages  Payable  to  Crew  under  Foreign  Law.] 
—A  collision  between  two  foreign  ships  was  due 
to  the  fKult  of  both.  In  the  assessment  of  the 
damage  upon  that  footing  the  owners  of  one  of 
the  ships  claimed  to  recover  from  the  other  ship 
one-half  of  the  amounts  which  they  were  liable 
under  the  law  of  their  country  to  pay  to  the 
families  of  those  of  their  crew  who  were  drowned 
in  consequence  of  the  collision.  This  law  made 
masters  liable  to  pay  compensation  to  their 
employes  for  any  accident  apart  from  any  ques- 
tion of  negligence. 

Held— that  the  claim  could  not  be  sustained, 
for  our  Admiralty  rule  as  to  the  division  of  loss 

does  not  extend  to  damages  for  loss  of  life,  and 

English  law   recognises   no  right  to  indemnity 

independent  of  negligence. 

The  Circe,  [1906]  P.  1  :  74  L.  J.  P.  106  ;  93 
[L.  T.  640  ;  22  T.  L.  R.  525  ;  10  Asp.  il.  C. 
'-  149— Barnes,  P. 


293.  Both  S''ipx  to  Blame— Damage  to  Third 
Vrssel  arising  out  of  Collision— Contribution- 
Joint  Tortfeasors  — 'interpretation  of  Decree  of 
Admiralty  Court.]  — Wh^re  two  vessels  come 
into  collision,  e.v  hypothesi  by  the  fault  of  both, 
and  one  of  them,  in  consequence  of  the  collision, 
comes  into  contact  with  another  vessel  and  does 
damage  which  has  to  be  paid  for,  then  that  is 
part  of  the  damage  arising  out  of  the  collision, 
which,  by  the  decree  of  the  Admiralty  Court,  is 
to  be  shared  between  the  two  vessels. 

It  would  be  an  extension  of  the  doctrine  of 
no  contribution  between  joint  tortfeasors  to  say 
that  you  must  so  construe  the  decision  of  the 
Admiralty  Court  as  to  exclude  damages  arising 
from  tort  committed  by  one  of  the  vessels  in 
consequence  of  or  as  the  result  of  the  collision. 
The  Fbankland.  [V.m\  P.  161  :  70  L.  J.  P. 

[42;  84   L.    T.  3'.i5  ;   17  T.    L.  R.  419;  9  Asp. 

'-  M.  C.  196— Jeune,  P. 


296.  Dock  Company— Tugs  and  To'c.<t—6ang 
for  Transportimi  Sliij)  in  Doch—Tran.y)orting 
Order — Servants  Lent  to  Third  Party— Lijury 
to  Another  Ship.]—  The  Fnrermen  was  lying 
moored  to  the  east  wall  of  the  central  branch 
dock  of  the  Tilbury  Docks.  At  the  same 
time  a  large  steamship,  The  Senator,  was 
being  taken  down  the  branch  dock  and  into 
the  main  dock  by  a  transporting  gang  and  two 
tugs.  The  Dreadnought  and  The  Louise,  supplied 
on  the  terms  of  a  transporting  order ;  the 
transporting  gang  and  the  tugs  were  sup- 
plied by  the  defendants.  The  Loui.'^e  was 
fast  to  the  stern  of  The  Senator,  which  was 
being  taken  out  stern  first.  While  this  was  being 
done  the  barge  Denver  was  taken  by  those 
in  charge  of  her  down  the  branch  dock.  She 
was  haulei  alongside  the  starboard  side  of  The 
Senator,  and  when  close  to  the  stern  of  The 
Senator  she  hitched  on  to  the  stern  of  The 
22—2 
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Collision  Actions— Conti?iucd. 
Louise.  She  was  subsequently  driven  by  the 
wash  from  the  engines  of  T/ie  Louise  against 
the  side  of  T/ip.  Eiiveriiip.n  on  the  other  side 
of  the  branch-dock  and  did  her  damage.  The 
accident  was  due  to  the  neghgence  of  The 
Louise  in  pulling  her  engines  ahead  suddenly. 

Held— that  it  was  clear  that  the  crew  of  The 
Louise  were  generally  the  servants  of  the  de- 
fendants, and  had  not  been  handed  over  to  the 
owners  of  llie  Senator,  and  the  transporting 
order  only  provided  for  the  non-liability  of 
the  defendants  in  case  of  damage  done  to  or  by 
the  vessel  being  towed  and  her  cargo,  and  in  no 
way  provided  for  the  non-liability  of  the  defen- 
dants for  damage  done  by  the  tug ;  that  the 
crew  of  the  tug  and  the  transporting  gang  were 
under  the  transporting  order,  only  to  be  deemed 
the  servants  of  the  owners  of  I'he  Senator  for 
certain  purposes  and  in  certain  contingencies 
which  did  not  arise,  and  that  the  defendants 
were  liable. 

The  Louise,  (1902)  18  T.  L.  R.  19— Adm.  Div. 

297.  Injured  Sliip  damaged  hy  Second  Col- 
lision—Ship Brij-docked  for  Bepairs— Second 
Collision  pausing  no  Belay  in  Dock — Apportion- 
ment of  Kvpenses.] — A  ship  was  damaged  by  a 
collision,  and  it  was  necessary  to  dry-dock  her 
for  the  purpose  of  repairs.  While  proceeding  to 
a  dry-dock  she  collided  with  a  third  ship  and 
sustained  further  damage.  The  owners  of  the 
third  ship  admitted  liability  for  this  damage. 
The  ship  was  dry-docked  and  both  sets  of  damage 
were  repaired  at  the  same  time.  The  damage 
caused  by  the  first  collision  took  twenty-two 
days  to  repair,  and  the  damage  by  the  second 
collision  six  days  to  repair,  the  ship  cot  being 
detained  in  dock  longer  than  if  the  damage  by 
the  first  collision  had  alone  to  be  repaired. 

Held — (1)  that,  as  it  was  necessary  to  dock 
her  in  order  to  repair  both  sets  of  damage,  the 
owners  of  the  third  ship  must  bear  one-half  of 
the  expenses  of  dry -docking  her  during  the  time 
that  the  damage  caused  by  the  second  collision 
was  being  repaired. 

3Iarine  Imwrance  Co.  v.  China  Trans-Pacific 
Steamship  Co.  ((1887)  1 1  App.  Cas.  573  ;  56  L.  J. 
Q.  B.  \m  ■  35  W.  K.  169  ;  55  L.  T.  491  ;  6  Asp. 
M.  C.  68— H.  L.)  applied. 

But  (2)  that  the  owner  of  the  third  ship  was 
not  liable  for  any  demurrage  as  no  detention 
was  due  to  the  second  collision. 

Judgment  of  Barnes,  P.  (21  T.  L.  R.  516) 
varied. 

The  Haversham  Grange,  [1905]  P.  307;  74 

[L.  J.  P.  115  ;  53  W.  E.  675  ;  21  T.  L.  R.  628  ; 

93  L.  T.  733  ;  10  Asp.  M.  C.  156— C.  A. 

298.  Persoml  Injuries—Both  Ships  in  Fault 
— Action  in  personam — Damages.] — The  plain- 
tifE  sustained  personal  injuries  in  a  collision  at 
sea  that  occurred  between  a  schooner  in  his 
charge  as  pilot,  and  the  defendants'  steamer. 
In  an  action  in  personam  against  the  defendants 
claiming  damages  for  such  injuries  caused,  as 
alleged,  by  the  defendants'  negligence,  the  jury 


found  that  the  defendants  were  negligent  in  not 
getting  out  of  the  way  of  the  schooner,  or 
stopping  ;  and  awaided  the  plaintifi  £500.  It 
was  admitted  that  the  schooner,  which  was 
being  overtaken  by  the  steamer,  displayed  no 
stern  light  as  required  by  Art.  10  of  the  statutory 
regulations. 

HEr.D — that  sect.  419,  sub-sect.  4  of  the  Mer- 
chant Shipping  Act,  1894,  is  not  confined  to 
Admiralty  cases,  but  applies  to  all  Courts  ;  that 
the  schooner  was  in  fault  in  respect  of  the 
said  breach  of  the  Collision  Regulations  ;  and 
(Boyd,  J.,  dissenting)  that  the  Admiralty  rule 
as  to  division  of  loss  applied  ;  and  that  the 
plaintiii  was  duly  entitled  to  half  the  damages 
assessed  by  the  jury. 

Boucher  r.  Clyde  Shipping  Co.,  [1904]  2  Ir. 
[R.  129— K.  B.  D. 

299.  Ship  Dry-Doched  for  Collision  Bepairs- 
Owner  taking  Adrantagc  of  the  Opportunity  to 
add  Bilge  Xeels— Owner's  Liahility  to  Contribute 
to  Expenses  connected  ivitli  Dry-Docking  Vessel.] 
— Where  there  is  nothing  in  common  between 
two  persons,  except  that  one  person  has  taken 
advantage  of  something  that  another  person  has 
done,  there  being  no  contract  between  them, 
there  being  no  obligation  by  which  each  of  them 
is  bound,  then  no  duty  to  contribute  arises  on 
the  principle  that  a  man  ought  not  to  get  an 
advantage  unless  he  pays  for  it. 

Where  there  is  an  obligation,  where  there  are 
two  things  necessary  to  be  done,  one  by  one 
person  and  one  by  another,  if  they  are  done  at 
the  same  time,  then  the  cost,  so  far  as  it  is 
common  to  both,  should  be  shared  between  them. 
The  point  is  that  the  two  things  are  obligatory 
by  reason  of  contract  or  duty. 

A  vessel  had  to  be  dry-docked  for  collision 
repairs.  The  owner  put  the  ship  into  dock  to 
lepair  her  at  the  expense  of  the  wrong-doers. 
While  she  was  in  dry -dock  he  took  advantage  of 
the  occasion  to  add  bilge  keels,  which  could  not 
be  done  without  putting  the  vessel  into  dry- 
dock.  The  owner  was  under  no  contract  to  do 
so,  and  had  not  retained  the  dock  for  that  pur- 
pose. There  was  not  much  difference  between 
the  cost  of  the  two  classes  of  repairs,  and  the 
time  required  for  executing  them. 

Held — that  the  owner  was  entitled  to  take 
advantage  of  the  opportunity  afforded  by  the 
ship  being  in  dry-dock  to  make  the  improvement 
of  bilge  ktels  without  contributing  towards  the 
expenses  connected  with  the  dry-docking  of  the 
vessel. 

The  principle  of  Buabon  Steamship  Co.  v. 
London  Assu ranee  (\\<^Q0]  A.  C.i6  ;  69  L.  J.  Q.  B. 
86  ;  48  W.  R.  225  ;  81  L.  T.  585  ;  16  T.  L.  d. 
90 ;  5  Com.  Cas.  71  ;  9  Asp.  M.  C.  2— H.  L.  (E) 
See  Insurance,  No  96)  followed. 
The  Acanthus,  [1902]  P.  17;  71  L.  J.  P.  14; 

[85  L.  T.  696  ;  11  T.  L.   R.  160  ;  9  Asp.  M.  C. 
276— Jeune,  P. 

(b)  Limitation  of  Liability. 

300.  Ascertainment  of  Tonnage  —  Foreign 
Vessel.] — The  owners  of  a  Danish  vessel  with  a 
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Collision  Actions— ( 'out inued. 
Danish  certificate  setting  forth  her  measure- 
ments, inchiding  the  tonnage  taken  up  by  crew 
space,  are  not  entitled  in  ascertaining  the 
vessel's  tonnage  for  purposes  of  limiting  liability 
to  deduct  the  tonnage  set  forth  in  the  certificate 
as  taken  up  by  crew  space,  if  such  space  has  not 
been  certified  as  required  by  sect.  6  of  the  Mer- 
chant Shipping  Act,  1894. 

T/ie  Franconla  ((1870)  L.  R.  3  Adm.  104  ;  27 
\V.  R.  128  ;  3!)  L.  T.  57—0.  A.)  followed. 
The  Olga  v.  The   Anglia,  (1905)  7  F.  740— 
[Ct.  of  Sess. 

301.  Costx  of  LhmfidioH  Sud—Dhcrethm  of 
Bfif/idrar.]  —  In  a  limitation  suit  there  is  a 
general  rule  of  practice  that  a  person  who 
wishes  to  limit  his  liability  must  pay  the  costs 
of  doing  it.  But  there  are  exceptions  to  the 
rule,  and  where  the  registrar  has  found  that  the 
claimants  have  made  such  a  claim  as  cannot  be 
substantiated,  and  that  the  circumstances  are 
such  that  it  would  be  unjust  to  make  the 
persons  seeking  to  limit  their  liability  pay  the 
costs  where  they  have  in  reality  succeeded, 
justice  demands  that  those  who  have  suc- 
ceeded should  receive  their  costs  from  those 
who  have  failed. 

The  Rijnstroom,  (1899)  80  L.  T.  422  ;  8  Asp. 
[M.  C.  538— Bucknill,  J. 

302.  Decree  for  DaiiKujes — Petition  for  Limi- 
tation of  Liability — Cargo  Owners  seeking  to 
Re-open  Question  of  Damages — Competency.']  — 
In  cross  actions  by  the  owners  of  two  colliding 
ships  the  A.  and  the  0.,  the  owners  of  the  A. 
were  awarded  £7,149,  being  one-half  of  the 
value  of  the  A.  under  deduction  of  one-half  of 
the  damage  to  the  0. 

The  owners  of  the  0.  presented  a  petition  to 
limit  their  liability  ;  and  the  owners  of  the  A. 
and  also  the  owners  of  the  ^.'s  cargo  presented 
claims. 

Held— that  the  owners  of  the  cargo  on  the 
A.  could  not  claim  to  re-open  the  question  of 
the  true  value  of  the  A.,  although  they  were  not 
parties  to  the  suit  in  which  it  was  determined, 
and  although  they  alleged  that  the  value  as 
assessed  was  excessive. 

The  Olga  v.  The  Anglia,  (1905),    7  F.  739— 

[Ct.  of  Sess. 

303.  Foreign  Vessel  —  Measurement  —  Douhle 
Bottom  for  Water  Ballast — Foreign  Certificate 
—Merchant  Shipping  Act,  1894  (57  &  58  Vict. 
c.  60),  ss.  81,  84,  503,  724, 12a— Order  in  Council, 
May  oth,  1873.]— Where  the  owners  of  a  French 
steam  vessel,  constructed  with  a  double  bottom 
for  water  ballast,  were  seeking  to  limit  their 
liability  in  respect  of  damage  caused  by  a 
collision  : — 

Held — sufficient  proof  of  tonnage  to  produce 
a  duly  authenticated  copy  of  the  Order  in 
Council  of  May  5tli,  1873,  the  Frencli  certificate 
of  Registry  (verified  by  affidavit),  giving  the 
gross  ttmnage  exclusive  of  tiie  double  bottom, 
and  a  certificate   of   a  French  surveyor  to  the 


effect  that  the  space  between  the  two  bottoms 
was  not  available  for  the  carriage  of  cargo, 
stores,  or  fuel. 

The  Zanzibar  ([1892]  P.  233  ;  61  L.  J.  P.  81  ; 
40  W.  R.  702— Jeune,  P.)  applied. 
The  Cordilleras,  [1904]  P.  20;  73  L.  J.  P. 

[13:    89    L.   T.    673;    9    Asp.    M.    C.    .506— 
Barnes,  J. 

304.  Interest— Merchant  Shipping  Act,  1894 
(57  &  .58  Vict.  c.  60),  s.  503.]— In  addition  to  the 
£8  per  ton  fixed  by  sect.  503  of  the  Merchant 
Shipping  Act,  1894.  the  owners  of  a  ship  liable 
in  damages  in  respect  of  a  collision,  must  also 
pay  interest  at  4  per  cent,  from  the  date  of  the 
collision  until  payment. 

The  Olga  r.  The  Anglia,  (1905)   7  F.740— 
[Ct.  of  Sess. 

305.  Life  Claims  not  made  ivithin  Specified 
Time — Balance  of  Life  Claim  Fund — Payment 
out  thereof^ Merchant  Shipjrinq  Act.  1894  (57  &: 
58  Vict.  'c.  60),  s.  504.]— The  liability  of  the 
vessel  in  fault  was  limited  to  £8  per  ton  in 
respect  of  property  claims,  and  £7  per  ton  in 
respect  of  life  claims.  The  usual  advertisements 
were  issued  fixing  a  day  for  sending  in  claims  ; 
the  property  claims  exhausted,  and  were  in 
excess  of  the  £8  per  ton  ;  the  life  claims  did 
not  exhaust  the  £7  per  ton. 

Held — that  other  possible  life  claims  were 
barred  by  the  advertisement  in  spite  of  the 
provis'!on  as  to  twelve  months  in  Lord  Camp- 
bell's Act  (9  &  10  Vict.  c.  93),  s.  3  :  and  that  the 
balance  of  the  life  claim  fund  should  be  paid  out 
to  the  owners  who  had  paid  it  into  Court  in  the 
limitation  suit. 

The   Alma    [1903]  P.   55  ;  71   L.  J.  P.    21  ;   51 

[W.  R.  415  ;  88  L.  T.  64  ;   19  T.  L.  R.  149  ;  9 

Asp.  M.  C.  375— .Jeune,  P. 

306.  "  Owners" — Charterers  by  Demise  — 
Merchant  Shipping  Act,  1894 (57  &  58  Vict.  c.  60), 
ss.  50.3,  504.] — The  charterers  by  demise  of  a 
ship  for  a  term,  who  are  not  tiie  registeied 
owners  of  the  ship,  but  who  have  complete  con- 
trol of  her,  are  not  the  "owners"  within  the 
meaning  of  sects.  503  and  504  of  the  Merchant 
Shipping  Act,  1894,  so  as  to  entitle  them  to 
limitation  of  liability  under  those  sections. 

Decision   of   Deane,   .1.   ([1906]    P.    34  ;     75 
L.  J.  P.  22  ;  94  L.  T.  344  :  22  T.  L.   R.   218  :   ]() 
Asp.  M.  C.  203)  affirmed. 
The    Hopper.   No.    66,    [1907]     I'.    251  :     76 

[L.J.  P.  110  :  97  L.  T.  360  ;  23  T.  L.  R.  414— 

C.  A, 

{N.B. — See  now,  however,  sect.  71  of  tlie 
Merchant  Shipping  Act,  1906.  — Ed.) 

307.  Betrospectire  Operation  of  Merchant 
Shipping  Act,  19(16  (6  Kdw.  7,  c.  4S),  .v.  69.]  — 
Sect.  69  of  the  Merchant  Shifiping  Act,  1906,  has 
no  retrospective  operation. 

A  reference  to  assess  damages  was  heard  in 
May,  1907,  in  pursuance  of  the  decree  in  a 
collision  action  dated  .luly  25th,  190t).  On 
.June  1st,  1907,  the  Act  of  190t;  came  into  opera- 
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Collision  Actions — Continued. 
tion  ;  on   Ji;ne   3rd,   the    Registrar    issued    liis 
report  as   to  the   amounts   of    claims,    and   on 
June  7th  a  writ  was  issued  by  the  owners  for 
limitation  of  their  liability. 

Held— that  the  limitation  must  be  governed 

by   sect.    503   of  the  Act   of    189i  and  not  by 

sect.  69  of  the  Act  of  1906. 

The  Langdale,    (1907)  76  L.  J.  P.   154  ;  23 

[T.  L.  R.  683— Deane,  J. 

308.  Valuation  of  Shij)s — Valuation  in  Colli- 
sion Action — Res  inter  alios  acta.]— Although 
the  values  of  two  colliding  ships  are  determined 
in  cross  actions  between  their  owners,  the  values 
so  ascertained  are  not  conclusive  upon  the  cargo  } 
owners,  who  were  no  parties  to  the  proceedings  ; 
and  they  are  entitled  to  independent  valuations 
in  further  proceedings. 

Decision  of  the  Ct.  of  Sess.  (7  Fraser,  739  ;  42 
Sc.  L.  R.  439)  reversed. 

Van  Buck  and  Zoon  and  Others  r.  Somee-  I 

[viLLE  AND  Gibson,  [1906]  A.  C.  4>^9  ;  75; 

L.  J.  P.  C.  67  :  95  L.  T.  161  ;  22  T.  L.  R.  715  ;  I 

10  Asp.  M.  C.  263— H.  1-.  (Sc).  , 

i 

(c)  Measure  of  Damages. 

309.  Cargo  Damaged — Measure  of  Damages.]  , 
— A  cargo  was  laden  on  board  a  ship  at  a  foreign 

post  for  carriage  c.i.f.  to  an  English  port. 
Owing  to  a  collision  on  the  high  seas  the  cargo  | 
was  damaged,  and  was  subsequently  landed  at  ] 
another  English  port,  and  sold.  j 

Held — that  the  damage  recoverable  against 
the  vessel  in  fault  was  the  sound  value  of  the  I 
cargo  if  delivered  at  the  English  port  of  destina- 
tion, less  the  net  proceeds  of  the  sale. 

The     Activ,     (J  901)    17    T.    L.     R.     351— 
[Jeune,  P. 

310.  Delay  caused  hy  repairing  Ship — Extra 
Expense  of  Coal.'] — Two  steamships,  J\'.  and  O., 
having  collided  in  the  Mersey,  the  JV.  agreed  to 
pay  75  per  cent,  of  the  damage  to  the  0  The 
0.  carried  mails  aud  passengers  from  Liverpool 
for  South  America,  and  after  leaving  Liverpool 
her  practice  was  to  call  at  Cardiff  to  coal  and 
then  proceed  to  Havre,  where  the  bulk  of  her 
passengers  embarked.  Upon  the  occasion  in 
question  she  was  delayed  at  Liverpool  repairing 
the  damage  caused  by  the  collision,  and  in  order 
to  save  time,  and  to  get  to  Havre  as  soon  as 
possible,  she  filled  up  with  coal  at  Liverpool,  and 
did  not  call  at  Cardiff.  The  extra  expense 
thereby  caused  was  £309. 

Held — that  this  sum  could  not  be  recovered 
as  part  of  the  damages. 

The    Normandy,    (1900)    16   T.   L.    R.  567— 
f  Barnes,  J. 

311.  Expenses — Bepatriation  of  Seamen — Nor- 
wegian Law.] — By  Norwegian  law  the  State 
bears  the  expense  of  repatriating  the  master  and 
crew  of  a  "  lost  "  vessel. 

Held — that  as  such  expenses  do  not  fall  upon 
the  owners  of  a  "  lost  "  vessel,  such  owners  cannot 


claim  them  from  the  vessel  which  collided  witli 

and  sank  her. 

The  Craftsman,  [1906]  P.  153:  75  L.  J.  P. 
I  [87 ;  95  L.  T.  157  ;  10  Asp.  M.  C.  274— 
I  Deane,  J. 

312.  Loss  of  a.  Dredger — Owne.rs  making  no 
Profit  by  Usethereof.] — A  ship,  in  consequence  of 
negligent  navigation,  collided  with  a  dredger, 
which  belonged  to  the  Mersey  Docks  and  Harbour 
Board,  being  used  by  them  for  dredging  the  bar 
at  the  mouth  of  the  Mersey.  The  Harbour 
Board  earned  no  profits  out  of  their  undertaking. 
The  dredger  had  to  be  laid  up  for  repairs,  but  no 
substitute  was  hired. 

Held — that  the  proper  measure  of  damages 
in  respect  of  her  detention  was  the  value  of  the 
work  which  she  would  have  done  during  the 
time,  i-eckoned  upon  the  basis  of  her  cost, 
depreciation,  and  working  expenses,  but  with  no 
allowance  for  owner's  profit. 

llic  Greta  Holme  ([1897]  A.  C.  596  :  66 
L.  J.  P.  166  ;  77  L.  T.  231— H.  L.)  applied. 

Decision    of    C.    A.    siih   nom.    The  Marpessa 
([1906]  P.  95  ;  75  L.  J.  P.  18  ;  54  W.  R.  339  :  94 
L.  T.  428  ;  10  Asp.  M.  C.  232)  affirmed. 
Mersey  Docks  and  Harbour  Board  r.  The 

[Owners  of  The  Marpessa,  [1907]   A.  C. 

241  ;  76  L.  J.  P.  128  ;  97  L.  T.  1  ;  23  T.  L.  R. 
572— H.  L.  (E.). 

313.  Loss  of  Freight  under  Subsequent 
Cliarter.] — A  ship  while  proceeding  on  a  voyage 
under  charter  from  Cardiff  to  Cadiz  was  sunk  by 
collision  with  another  vessel,  which  was  to  blame. 
At  the  time  of  the  collision  two  other  charter- 
parties  had  been  signed,  under  which  the  ship 
was  to  proceed  from  Cadiz  to  Newfoundland, 
and  from  Newfoundland  to  the  United  Kingdom. 

Held — that  in  assessing  the  damages  the 
owners  of  the  ship  were  entitled  to  recover 
the  profit  which  the  ship  would  have  earned 
under  the  two  later  charter-parties,  subject  to  a 
deduction  for  contingencies. 

The  Kate  ([1899]  P.  165  ;  68  L.  J.  P.  41  ;  47 
W.  R.  669  ;  83  L.  T.  423  ;  15  T.  L.  R.  165  ;  8 
Asp.  M.  C.  539— Jeune,  P.)  followed. 
The  Racine.  [1906]  P.  273  ;  75  L.  J.  P.  83  ;  95 

[L.  T.  598  ;  22  T.   L.  R.  575  ;  10  Asp.  M.  C. 
300— C.  A. 

314.  ^' Xontinal  Damages"' — IjOSS  of  Use  of  a 
Chattel  —  Hire  of  Substitvte.]~Whtire  by  the 
wrongful  act  of  one  man  something  belonging  to 
another  is  either  itself  so  injured  as  not  to  be 
capable  of  being  used  or  is  taken  awaj-  so  that  it 
cannot  be  used  at  all,  that  of  itself  is  a  ground 
for  damages.  •'  Nominal  damages  "  is  a  tech- 
nical phrase  which  means  that  you  have  nega- 
tived anything  like  real  damage,  but  that  you  are 
affirming  by  your  nominal  damages  that  there  is 
an  infraction  of  a  legal  right  which,  though  it 
gives  you  no  right  to  any  real  damages  at  all,  yet 
gives  you  a  right  to  the  verdict  or  judgment 
because  your  legal  right  has  been  infringed. 
But  the  term  "nominal  damages"  does  not 
mean  small  damages. 
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The  Mersey  Docks  and  Harbour  Board  arc 
bound  by  law  to  light  the  port  of  Liverpool,  and 
their  practice  is  this  :  They  have  four  lightships 
always  at  their  stations  ;  they  have  a  fifth  light- 
ship, for  the  purpose  of  putting  it  into  the  place 
of  any  one  of  the  four-,  if  repairs  are  wanted 
thereto  ;  and  they  have  a  sixth  lightship,  to 
supply  the  place  of  any  lightship,  wliich,  as  in 
the  present  case,  has  been  run  down  and  sunk 
by  a  tortfeasor.  This  sixth  lightship  costs  about 
£1,000  a  year.  The  lightship  Comet  was  at 
its  post,  lighting  the  Mersey.  The  tortfeasor 
— I'/ie  Mediaiiii — came  in  and  sank  it,  and  for 
seventy-four  days  the  harbour  board  were 
deprived  of  her  use. 

Held— that  the  harbour  board  were  entitled 
to  get  from  the  tortfeasor  not  only  the  out-of- 
poci^et  expenses  caused  by  the  collision,  but  also 
substantial  damages  for  the  seventy-four  days' 
loss  of  the  use  of  the  damaged  lightship. 

The  Greta  Holme  ([1897]  A.  C.  590  :  66 
L.  J.  P.  166  ;  77  L.  T.  231  ;  8  Asp.  M.  C.  317— 
H.  L.  (E.))  held  applicable. 

Decision  of  C.  A.  ([1899]  P.  127  ;  68  L.  J.  P. 
26;  SOL.  T.  173;  15  T.  L.  R.  205;  8  Asp. 
M.  C.  493)  affirmed. 

The  Mediana.  [1900]  A.  C.  113  ;  69  L.  J.  Q.  B. 

[35  :  48  W.  R.  398  ;  82  L.  T.  95  ;  16  T.  L.  R. 

194  ;  9  Asp.  M.  C.  41— H.  L.  (E.). 

315.  Remorhi/j  Obstruction  —  Liability  for 
E-cpense  —  Abandoned  Vessel  —  Ihames  C'onser- 
rancy  Act,  1894  (57  &  58  Vict.  c.  clxxxvii.), 
s.  77.] — A  vessel  collided  with  and  sank  a  fishing 
vessel  in  the  Thames.  The  Thames  Conservators 
raised  the  sunken  vessel,  and  recovered  by  action 
the  expenses  thereof  from  her  owners.  The 
latter  claimed  that  amount  from  the  owners  of 
the  vessel  in  default. 

Held— that  whether  the  sunken  vessel  had 
been  abandoned  or  not  the  owners  of  the  sunken 
vessel  were  entitled  to  recover  that  sum  from 
the  owners  of  the  vessel  in  default. 
The  Wallsend,  [1907]  P.302;  76  L.J.  P.  131  : 
[96  L.  T.  851  ;  23  T.  L.  R.  356— Deane,  J. 

316.  Skip  being  run  at  a  Loss — E.vpectation  of 
Future  ProJU.] — Shipowners,  who  had  been 
running  their  ship  at  a  profit,  began  to  run  her 
with  other  ships  on  a  different  trade  route  at  a 
present  loss  so  as  to  secure  a  footing  there  in  the 
hope  of  making  a  profit  in  the  future.  While  on 
one  of  these  voyages  the  ship  was  injured  by 
collision  with  another  ship  owing  to  the  fault  of 
the  latter.  At  the  time  of  the  collision  she  was 
still  running  at  a  loss. 

Held — tliat  the  owners  were  not  entitled  to 
recover,  in   addition  to  out-of-pocket  expenses, 
damages   for   the  loss  of  the  use  of  their  ship 
during  the  time  it  was  being  repaired. 
The  Bodlewell,  [1907]  P.  286;   76  L.  J.  P. 

[61  ;  96  L.  T.  854  ;  23  T.  L.  R.  356— Deane,  J. 

317.  Substituted  E.rpcnse  —  Compromise  — 
Reasonableness  of  Compromise — Loss  arising  out  I 


of  Cullision.] — A  collier  st<'amshi[),  chartered  by 
the  plaintiffs  to  carry  a  cargo  of  coal  from  the 
Tyne  to  Cape  Town,  came  into  collision  with  a 
steamship  of  the  defendants  and  put  into  the 
Thames  for  repairs.  An  agreement  was  entered 
into  between  the  plaintiffs  and  the  owners  of  the 
collier  by  which  the  voyage  was  to  be  abandoned, 
the  cargo  was  to  be  sold,  and  a  sum  of  money 
was  to  be  paid  by  the  [daintiffs  to  the  owners  of 
the  collier  as  a  "substituted  ex[)ense  "  in  lieu  of 
the  estimated  greater  expense  of  storing  the 
cargo  during  the  repairs  and  reshipping  it  after 
the  repairs  had  been  effected.  Both  vessels  were 
held  to  be  to  blame  for  the  collision,  and  the 
defendants  paid  the  owners  of  the  collier  a  half 
of  the  damage  sustained  by  them.  The  plain- 
tiffs then  issued  a  writ  against  the  defendants 
and  claimed  a  half  of  the  sum  paid  by  them  as 
a  substituted  ex|)ense.  No  part  of  this  claim 
had  been  dealt  with  in  the  proceedings  between 
the  two  vessels. 

Held— that  the  plaintiffs  were  entitled  to 
recover  the  sum  claimed,  it  being  the  result  of  a 
reasonable  arrangement  to  minimise  the  loss,  and 
therefore  a  consequence  of  the  collision. 

Decision  of   Bucknill,  J.  (  [1904]   P.  202  ;  73 
L.  J.  P.  62  ;  52  W.  R.  672  :  90  L.  T.  354  ;  9  Asp. 
M.  C.  544)  reversed. 
The  Minnetonka,  [1905]  P.  206  ;  74  L.  J.  P. 

[97  ;  53  W.  R.  521  ;  93  L.  T.  581  :  21  T,  L.  R. 
407  ;  10  Asp.  M.  G.  142— G.  A. 

318.  7'otal  Loss  of  Vessel  in  Ballast  -under 
Charter — Profits  Lost  tinder  Charter-party — 
Value  of  Vessel  at  End  of  Voyage.^ — The  owners 

of  a  vessel  totally  lost  in  consequence  of  a 
collision  with  another  vessel  when  bound  in 
ballast  on  a  voyage  to  take  in  cargo  under  a 
charter-party  already  entered  into  can,  if  such 
other  vessel  is  proved,  in  an  action  of  damage 
instituted  against  her,  to  have  been  to  blame  for 
the  collision,  recover  against  her  damages  for 
the  loss  of  any  profits  which,  but  for  the  collision, 
they  would  have  gained  by  carrying  out  the 
ch.irter-party,  together  with  the  value  of  the 
vessel  at  the  end  of  the  voyage. 

The   Columbus  ((1849)  3  Wm.  Rob.  158)  and 
The  Clyde  ((1856)  8w.  23)  distinguished. 
The  Kate,  [1899]  P.  165  ;  68  L.  J.  P.  41  ;  47 

[\V.  R.  669  ;  80  L.  T.  423  ;   15  T.  L.  R.  309  ;  8 
Asp.  M.  G.  539 — Jeune,  P. 

319.  Vessel  Lost — Assessment  of  her  Value — 
Principle  to  be  folloiced.] — Where  there  is  no 
market,  the  real  test  is,  what  was  the  value  of 
the  vessel  to  the  owners,  as  a  going  concern,  at 
the  time  when  she  was  sunk  I  The  best  wit- 
nesses are  those  who  knew  the  ship  ;  the  next 
best,  those  witli  experience  of  the  market.  The 
original  cost,  subse(|uent  expenditure,  amount 
of  depreciation  and  profits,  &c.,  may  all  be  of 
assistance. 

Dicta  in    The   Ironmaster   ((1859)    Sw.   441) 
approved. 
The  Hak.monides,  [1903]  P.  I  ;   72   L.  J.   P. 

[9  ;   51  W.  U.  303  ;   S7  L.  T.  1  IS  ;    l-.t   T.  L.  K. 
37  ;  9  Asp.  .M.  C.  354— Barnes,  J. 
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Collision  Actions — Continued. 
(d)  Practice. 

320.  Appeal  to  House  of  Lords— Question  of 
Fact.'] — Where  the  only  question  on  an  appeal 
to  the  House  of  Lords  is  one  of  pure  fact,  i.e. , 
whether  the  lights  of  the  appellant's  ship  were 
so  dim  as  not  to  be  seen,  that  House  will  hesitate 
long  before  upsetting  the  finding  of  the  Court 
below. 

EOBEETSON    r.   WiNDRAIN,   [1906]  W.  N.  140— 
[H.  L.  (E.). 

321.  Concurrent  Actions — Action  in  rem— 
Foreign  Ships — Action  hij  Cargo  Owner — Action 
hy  Shipowner  Ahroad — Writ — Poiver  to  Add 
Paiiies—R.  S.  C,  Ord.  16,  r.  2.]— A  collision 
occurred  between  two  Norwegian  ships,  2'he 
Fernando  and  The  Charlotte,  in  the  North  Sea, 
and  the  cargo  on  board  TIte  Fernando  was 
damaged.  The  Charlotte  was  arrested  upon 
arrival  in  England  by  the  plaintiffs  alleging 
that  they  were  the  owners  of  the  cargo  on  board 
The  Fernando.  A  preliminary  objection  was 
taken  that  the  plaintiffs  were  not  the  owners  of 
the  cargo,  and  this  objection  was  held  to  be 
good,  and  The  Charlotte  was  ordered  to  be  re- 
leased. An  application  was  then  made  to  add 
the  real  owners  of  the  cargo  as  plaintiffs. 

Held— that  the  Court  had  jurisdiction  to 
do  so. 

Tlie  Charlotte  was  then  arrested  in  Norway  at 
the  instance  of  the  owners  of  The  Fernando,  and 
by  Norwegian  law  the  master  of  a  vessel  was 
entitled  to  act  in  the  interests  of  and  to  sue  on 
behalf  of  the  cargo  owners,  and  the  liability  of  a 
wrong-doing  vessel  was  limited  to  the  value  of 
the  ship  and  freight.  The  owners  of  The  Char- 
lotte gave  bail  in  that  amount,  and  the  vessel 
was  released.  Upon  arrival  in  this  country  she 
was  re-arrested  in  the  action  by  the  cargo 
owners.  The  owners  of  The  Cliarlotte  moved  to 
set  aside  the  writ  upon  the  ground  that  there 
was  no  jurisdiction  to  entertain  the  action,  both 
vessels  being  foreign  vessels,  and  there  being 
proceedings  in  the  Norwegian  Courts,  where  the 
plaintiffs  could  be  heard. 

Held — that  the  cargo  owners  had  a  right  to 
bring  their  action  in  this  country. 
The   Charlotte,    (1907)  23  T.    L.    R.  7.50— 
[Deane,  J. 

322.  Costs — Action  hy  Tow  —  Counterclaim, 
against  Tow  and  Tuq — Joinder  of  Tug  as  De- 
fendant—  Costs  ivhere  Tow  successful  in  whole 
Action.] — The  schooner  Dorset,  in  tow  of  tug 
Fellgarth,  was  sunk  by  the  steamer  Hopper 
Ko.  21.  To  an  action  by  the  owners  of  Tlie 
Dorset,  the  owners  of  Tlie  Hopper  set  up  a  counter- 
claim against  the  plaintiffs  and  jT/ite  Fellgarth, 
alleging  negligence  on  their  part.  The  plaintiffs 
thereupon  amended  their  writ,  and  made  the 
owners  of  The  Fellgarth  defendants.  The  Court 
found  that  The  Hopper  Ko.  21  was  alone  to 
blame.     On  the  question  of  costs  : — 

Held  (following  The  Mystery  [1902]  P.  115)— 
that  as  the  plaintiff  had  acted  reasonably   in 


adding  the  owners  of  the  tug  as  co-defendants, 
the  owners  of  '1  he  Hopper  2\o.  21  must  pay  their 
costs  as  against  both  defendants. 

The  Hopper    No.    21,    [1903]  W.   N.    114— 
[Bucknill,  J. 

323.  "  Damage  hy  Collision  ''—Pier — Damage 
to  Pier  hy  Ship  — County  Courts  Admiralty 
Jurisdictw'n  Act,  1868  (31  &  32  Vict.  c.  71), 
s.  3  (3).] — Damage  done  by  a  ship  to  a  pier  is  not 
"damage  by  collision"  within  sect.  3  (3)  of 
the  County  Courts  Admiralty  Jurisdiction  Act, 
1868. 

The  Normandy,  [1904]  P.  187 ;   73  L.  J.  P. 

r.55  ;  52  W.  R.  634  ;  90  L.  T.  351  ;  20  T.  L.  R. 

239— Div.  Ct. 

324.  Foreign  Statics  Puhlic  Vessel— Fxemp- 
t  ion  from  Arrest— Arrest-  ApjJearance  Entered 
under  Misapprehension— Effect  </.]— A  foreign 
State's  vessel  destined  for  the  State's  use  is 
not  legally  subject  to  arrest  in  a  damage  action 
in  rem. 

The  Parlement  Beige  (  (1880)  5  P.  D.  197  ;  28 
W.  R.  642  ;  42  L.  T.  273— C.  A.)  followed. 

The  privilege  will  not  be  deemed  to  be  waived 
because,  the  vessel  being  arrested  in  an  English 
port,  agents  of  the  government  owning  her 
undertook,  under  a  misapprehension,  to  put  in 
bail  in  order  to  secure  her  release,  and  entered 
an  unconditional  appearance. 
The  J  assy,  [1906]  P.  270;  75  L.  J.  P.  93; 
[95  L.  T.  363  ;  10  Asp.  M.  C.  278— Barnes,  P. 

325.  Interrogatories  —  Damage  to  Cargo — 
Action  hy  Freight  Oioners  for  Kegligence.'] 
— The  barge  Bernard,  carrying  a  cargo  of 
maize,  towed  by  the  tug  Boi-er,-wa.s  injured  by 
collision  with  the  steamship  jVinerva.  The 
owners  of  the  maize  commenced  an  action  in  the 
High  Court  against  the  owners  of  'Ihe  Bernard 
and  The  Bover,  alleging  negligent  navigation. 
The  plaintiff  sought  to  interrogate  as  to  the 
circumstances  of  the  collision  in  relation  to 
matters  usually  contained  in  the  preliminary 
act  required  by  the  County  Court  Rules,  1903, 
Ord.  39,  r.  32.  Amongst  other  questions  they 
asked  whether  any  other  vessel  besides  TJie 
3Iinerva  contributed  to  the  collision  and  damage 
and  what  negligence  was  alleged  against  The 
Miner ea. 

Held— that     the     interrogatories    were    ad- 
missible. 
The  Bernard,  [1905]  W.  N.  73— C.  A. 

326.  Ojie  Vessel  Sunk  in  Thames— Wreck 
Raised  hy  Coyiservancy— Arrested  by  Marshal 
in  Collision  Action— Priorities — Thames  Con- 
servancy Act,  1894  (57  &  58  Vict.  c.  clxxxvii.),  s. 
77.] — A  steamship  was  sunk  by  a  collision  in  the 
Thames,  and  was  raised  by  the  Conservators 
under  their  statutory  powers.  She  was  then 
arrested  by  the  Admiralty  marshal  at  the  suit  of 
the  owners  of  the  other  vessel. 

Held— that  as  the  ship  had  been  preserved, 
by  the  Conservators,  their  claim  for  expenses 
incurred  ranked  first ;  that  they  might  sell  the 
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Collision  Actions — ContiHued. 
vessel  and  reimburse  themselves,  and  pay  the 
surplus  into  Court  for  the  benefit  of  the  persons 
establishing  a  claim  thereto. 
The  Sea  Spray,  [1907]  P.  133  ;   76  L.  J.  P. 
[48  ;  96  L.  T.  792— Deane,  J. 

327.  Reference  to  liegifttrar  —  Tender  only 
ahuut  £8  lesis  than  the  Amount  Allowed — Plain- 
tiffs Recovering  more  than  three-fonrths  of  Claim 
—  Costs — Discretion  of  Registrar.^ — The  defen- 
dants' steamship  collided  with  the  plaintiffs' 
RJuhan.  The  defendants  admitted  that  they  were 
liable  for  the  damage  sustained  by  the  plaintiffs 
through  the  collision,  and  it  was  referred  to  the 
Eegistrar,  assisted  by  merchants,  to  assess  the 
amount  of  the  damage.  The  plaintiffs  claimed 
£501  12.S.  9^.,  of  which  sum  £237  in.  M.  was 
claimed  in  respect  of  demurrage.  The  defendants 
tendered  the  sum  of  £385  in  satisfaction  of  the 
plaintiffs'  claim.  The  Assistant  Registrar  allowed 
the  sum  of  £393  \s.  'M.  in  respect  of  the  whole 
claim,  of  which  sum  £136  was  for  demurrage, 
being  for  eight  days  at  the  rate  of  £17  a  day. 
On  the  ground  that  the  amount  allowed  only 
exceeded  the  amount  tendered  by  about  £8  he 
directed  that  each  party  should  pay  a  moiety  of 
the  reference  fees  and  bear  their  own  costs  from 
the  time  of  the  tender,  the  plaintiffs  being 
entitled  to  the  costs  previous  thereto.  The 
plaintiffs  appealed  on  the  ground  that  they  had 
recovered  more  than  three-fourths  of  the  amount 
of  their  claim. 

Held — that  the  Court  did  not  think  it  could 
challenge  the  exercise  which  the  Assistant 
Registrar  had  made  of  his  discretion  as  to  either 
the  time  or  the  rate  of  the  demurrage  ;  and  that 
with  reference  to  the  costs  the  report  must  be 
confirmed. 
The  D^nia,  (1902)  18  T.  L.  R.  159— Jeune.P. 

XII.  SALVAGE. 

(a)  Agreements  for  Salvage. 

328.  Aeecjitance  of  Services  —  Constructive 
Acceptance.^ — A  steamer  with  two  tugs  in 
attendance  was  rendered  unmanageable  by  an 
accident,  and,  drifting  on  to  a  barque,  forced  her 
ashore.  After  they  had  been  ashore  for  an  hour, 
the  steamer's  tugs  towed  her  clear  of  the  barque  ; 
and  the  latter  was  then  towed  off  by  the  tugs  in 
attendance  upon  her.  In  an  action  of  salvage 
against  the  owners  of  the  barque  by  all  the 
tugs  :— 

Held — that  the  barque's  tugs  were  entitled  to 
succeed,  but  not  so  the  two  tugs  in  attendance 
on  the  steamer  ;  for  there  was  nothing  in  the 
facts  from  which  a  constructive  acceptance  of 
their  services  could  be  inferred. 
The    Emilie    Galline,    [1903]    P.   106  :   72 

[L.  J.  P.  39  ;  88  L.  T.  743  ;  9  Asi..  M.  C.  401— 
Bucknill,  J. 

329.  Agreement  Inj  Salvors  to  share  Award 
ivifh  Master  of  Salved  Vessel — Forfeiture  of  Rights 
to  any  Award.]— It  intending  salvors,  before 
rendering    the  service,   should  agree   with   the 


master  of  the  vessel  in  distres.s  to  give  him  a 
share  of  any  salvage  award  made  to  them,  the 
CoMrt  will  probably  view  such  agreement  as 
misconduct,  disentitling  them  to  any  award. 

The     Kolpino,     (1904)     73    L.    J.     P.   29— 
[Barnes,  .1. 

330.  Agreement  under  Compulsion  to  Pay 
Exorbitant  Sum  —  Set  Aside.] — Two  vessels 
were  sheltering  from  a  gale,  when  the  windward 
one  began  to  drag  her  anchors.  As  she  was 
gradually  dragging  towards  the  other  vessel  her 
master  signalled  for  a  tug,  which  came  alongside, 
but  demanded  £1,000.  After  some  demur  the 
master  agreed  to  her  terms,  and  was  towed  to  a 
new  berth.  In  an  action  for  salvage  against 
both  vessels : — 

Held — that  the  tug  had  rendered  no  salvage 
service  to  the  leeward  vessel ;  and  that,  as  to  the 
vessel  actually  assisted,  the  agreement  was  extor- 
tionate, and  must  be  set  aside,  and  an  award 
made  for  £200  with  county  court  costs. 
The    Port    Caledonia    and     The    Anna, 

[1903]  P.  184  ;  72  L.  J.  P.  60  ;  89  L.  T.  216  ; 
52  W.  E.  223  ;  9  Asp.  M.  C.  479— Bucknill,  J. 

331.  Agreement  with  Ship's  Agent — "  JVo  Cure 
no  PayT] — A  steamship  having  gone  ashore,  the 
master  sent  the  mate  with  a  letter  to  the 
plaintiffs,  who  had  acted  as  the  ship's  agents 
at  the  last  port  at  which  she  had  called,  asking 
for  a  powerful  tug,  and  saying  that  a  salvage 
boat  would  be  of  assistance,  on  the  principle  of 
"  no  cure  no  pay."  The  plaintiffs,  havingreceived 
the  letter,  telegraphed  to  the  shipowners  that 
their  interests  had  attention.  Having  decided 
that  a  "  no  cure  no  pay  "  agreement  was  imprac- 
ticable, they  then  chartered  a  tug  at  a  certain 
rate  per  day,  making  themselves  personally  liable 
for  the  hire.  Upon  the  tug  and  the  plaintiffs' 
representative  arriving  at  the  stranded  vessel  the 
master  refused  to  accept  the  services  of  the  tug 
except  upon  the  basis  of  "  no  cure  no  pay,"  and 
the  master  thereuj)on  agi-eed  to  pay  the  plaintiffs, 
on  the  "  no  cure  no  pay  "  basis,  £4,000  if  they 
succeeded  in  floating  the  vessel.  The  tug  was 
then  made  fast,  and  the  vessel  was  floated.  In 
an  action  to  recover  £4,000  : — 

Held — that  the  plaintiffs  were  not  entitled  to 
recover  this  sum,  upon  the  ground  that  there  was 
no  necessity  for  the  master  to  make  the  agree- 
ment, there  being  an  existing  agreement  for  the 
services  of  the  tug  ;  and  by  Fletcher  Moulton,  L..J., 
upon  the  further  ground  that  the  evidence  showed 
that  the  plaintiffs  were  acting  as  the  shipowner's 
agents,  and  that  therefore  they  could  not  enter 
a  contract  with  the  master. 

The  jjlaintiffs  were  entitled  to  recover  their 
disbursements  and  usual  agency  charges. 

Decision  of  Barnes,  P.  ([1907)  P.  15  ;  7(i  L.J.  P. 

19  ;  96  L.  T.  126  ;  10  Asp.  M.  C.  353)  affirmed. 

The  Crusader,   [1907]  P.  196;    76   L.    J.   P. 

[102;    97L.  T.  20;     23  T.  L.  R.  382  ;    10 

Asp.  M.  C.  442— C   A. 

332.  Authority  of  Master  to  enter  into  a  Bar- 
gain Jor  Past  and  Future  Services — Cotitinuou.^ 
Service — Discontinuous  Service.] — Where    there 
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is  one  continuous  service,  and  some  small  step 
has  been  made  in  that  service— a  step  which 
of  itself  would  not  give  any  right  to  salvage 
even  though  the  vessel  should  be  subsequently 
salved— it  is  within  the  scope  of  the  authority  of 
the  master  of  the  salving  vessel  to  enter  into  a 
bargain  to  cover  both  the  past  as  well  as  the 
future  services. 

Where  the  service  is  discontinuous,  with  hours 
between  in  which  nothing  is  done  at  all,  and 
where  the  past  services  give  vested  rights,  it  is 
not  within  the  scope  of   the   authority  of   the 


(b)  Apportionment  of  Award, 

336.  Chufter-PaHy  —  Interpretation  —  "  All 
Salvage  shall  he  for  Owners'  and  Charterers' 
equal  Benefit "  —  Deduction  of  Losses  and 
ExjKnses  in  rendering  Salvage  Sercices  for 
Sum  awarded  by  Admiralty.] — The  plaintiffs 
were  the  charterers  of  a  steamship  of  which  the 
defendants  were  the  owners.  The  plaintiffs 
claimed  their  proportion— a  moiety— of  a  sum 
awarded  to  the  defendants  in  respect  of  salvage 
services  rendered  by  the  ship,  and  to  a  return  of 
hire.  The  steamship's  engines  and  towing  gear 
were   strained   and  damaged,  and   part  of   her 


master  of  the  sailing  vessel  to  bargain  away  the  ,  ^^^.^^  j^^^  .  ^j,^  ^^gggg  and  expenses  incurred  in 
rights  of  his  owner,  or  that  of  the  crew,  for  those  rendering  the  salvage  services.  By  cl.  20  of  the 
past  services.  Still  less  has  he  the  right  to  make  charter-party  all  "  salvage  shall  be  for  owners' 
it  part  of  the  condition  upon  which  he  and  his  ^^^  chartereVs'  equal  benefit." 
co-salvers  are  to  be  employed  for  the  future  |  ^^^^_^^^^  .  ^q^^^l  benefit"  could  not  be 
services.  t     t    r.     accorded  to  the  shipowneis  and  charterers  with- 

The  Inchmahee,   [1899]   p.   Ill  ;^_68  JL,.  J.^P.  j  ^^^  taking  into  account  what  each  contributed 


[30  ;    80    L.    T.    201  ;    8 


Asp.   M.   C.   486- 
Phillimore,  J. 


333.  Services  Rendered  by  Bequest — Ko  actual 
Benefit  resulting  therefrom  —  Prmciple  upon 
lohich  Awards  tvill  be  made.] — Where  a  vessel 
stands  by  or  renders  services  to  another,  upon 
request,  even  though  no  benefit  results  from  her 
so  doing,  she  is  entitled  to  salvage  remuneration. 
The  Helvetia,  (1894)  8  Asp.  M.  L.  C.  264,  n. 
[cited  in  TJie  Cambrian,  1897]  8  Asp.  M.  C. 
263  ;  76  L.  T.  504 


334.  Ship  reported  in  want  of  Aid —  Tug- 
owners  agreeing  to  send  Tug  on  Towage  Terms- 
Tug  having  already  rendered  Aid — Rights  of 
Owners,  Master  and  Crew.]— An  owner  can  bind 
his  master  and  crew  as  to  future  services  to  be 
rendered  by  them,  but  not  as  to  past  or  partly 
performed  services. 

Owners  agreed  to  send  a  tug  on  towage  terms 
to  aid  a  vessel,  and  accordingly  wired  to  the 
tug's  supposed  moorings.  The  tug  was  in  fact 
at  sea,  fell  in  with  the  disabled  vessel  and  had 
performed  part  of  the  services  required  before 
the  hour  when  the  agreement  was  come  to. 

Held— that  the  master  and  crew  were  not 
bound  by  the  agreement,  and  were  entitled  to  a 
salvage  award  ;  but  that  the  owners  were  bound, 
as  they  had  not  made  the  agreement  conditionally 
upon  their  tug  being  still  at  her  moorings. 
The  Friesland,    [1904]   P.  345;  73  L.  J.  P. 

[121  ;  91  L.  T.  324  ;  20  T.  L.  R.  699— Jeune,  P. 

335.  Signals  of  Distress— Tug  going  to  VesseVs 
Aid— Services  no  longer  Required  —  Merchant 
Shipping  Act,  1894  (.57  &  58  Vict.  c.  60),  .9.  434 
(2).]— Sect.  434  (2)  of  the  Merchant  Shipping 
Act,  1894,  contemplates  a  case  where  signals  of 
distress  are  improperly  made. 

Where  such  signals  are  properly  made,  and 
another  vessel  starts  to  render  assistance,  such 
vessel  is  not  entitled  to  salvage  remuneration  for 
labour  and  risk,  if  the  danger  has  been  avoided 
before  her  arrival. 
The  Elswick  Park,  (1903)  72  L.  J.  P.  79  ; 

[89  L.  T.  217  ;  [1904]  P.  76  ;  9  Asp.  M.  C.  481 
— Bucknill,  J. 


towards  securing  the  benefit  ;  that  "  salvage 
in  cl.  20  meant  the  net  pecuniary  result  of  the 
salvage  operations,  so  that  from  the  sum  awarded 
by  the  Admiralty  Court  all  the  losses  and 
expenses  in  rendering  the  salvage  services  must 
be  deducted  by  the  shipowner  and  the  balance 
divided. 
Booker  &   Co.  v.  Pocklington   Steamship 

[Co.,   [1899]  2  Q.  B.  690  ;  69  L.  J.  Q.  B.  10  ; 

81  L.  T.  524  ;  16  T.  L.  R.  19  ;  5  Com.  Cas.  15  ; 
8  Asp.  M.  C.  22— Bigham,  J, 

337.  Differentiating  between  Salvors  —  Real 
Worhers  of  Ship  —  Workers  of  such  Parts  of 
Ship  as  are  concerned  ivith  Passengers  and 
Otherwise.] — The  Minneapolis,  a  vessel  of  13,401 
tons  gross  register,  whose  value,  with  cargo,  was 
£300,000  at  least,  and  freight  about  £8,000,  with 
a  crew  of  148  persons,  passengers,  horses  and 
cattle,  homeward  bound,  fell  in,  during  bad 
weather,  with  The  Comet,  a  disabled  four-masted 
barque,  bound  in  ballast  to  Philadelphia  to  load 
a  cargo  of  oil  for  Japan.  The  crew  of  The  Comet 
were  taken  off,  the  wreckage  was  cut  away,  and 
The  Comet  taken  in  tow  and  brought  safely  to  the 
Azores.  The  owners  of  The  Comet  subsequently 
paid  the  owners  of  The  Minneapolis  £8,250  in 
English  money  by  way  of  salvage  remuneration. 
The  owners  of  The  Minneapolis  were  put  to 
expense  amounting  to  about  £2,000  for  coal, 
stores,  extra  victualling  and  disorganisation  of 
their  service.  In  an  action  for  apportionment 
of  salvage  : — 

Held— that  tlie  real  instrument  of  salvage 
was  the  large  powerful  steamer.  The  Minneapolis, 
and  that  the  apportionment  should  be  as 
follows  :  To  the  owners,  £6,175  ;  to  the  master, 
£500,  as  he  had  a  very  serious  responsibility  ;  to 
those  on  board  the  lifeboat,  who  in  the  course  of 
three  trips  succeeded  in  bringing  the  whole  of  the 
crew  of  The  Comet  and  the  master  and  his 
wife  on  board  The  Minneajjolis,  £150,  to  be 
divided  amongst  them  in  proportion  to  their 
ratings  ;    to  those  who  were  sent  to  cut  away 


the  masts  of  The  Comet,  a  very  risky  and 
diflacult  matter  to  do,  £300,  to  be  distributed 
according  to  their  ratings,  and  £25  to  those  who 
were  left  in  the  boat  whilst  the  masts  were 
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being  cut  away  :  to  those  who  went  to  pass 
ropes  and  make  connection,  £75,  to  be  divided 
according  to  their  ratings  ;  the  residue,  £1,02;"), 
to  be  divided  amongst  the  crew — without  the 
master — 147  persons,  according  to  their  ratings, 
subject  to  the  following  qualifications :  the 
navigating  members  according  to  their  ratings, 
those  not  in  the  navigating  and  working  depart- 
ment of  the  ship  as  a  navigating  machine,  e.g., 
surgeon,  cook,  steward,  stewardess,  purser,  and 
so  forth,  according  to  one-third  of  their  latiiigs, 
that  is  to  say,  they  would  take  a  share  as  if  their 
rating  was  a  third  of  what  it  really  was  ;  and  the 
horsemen  and  horse  foreman  were  to  be  treated 
as  rated  at  one-third  of  the  rating  of  an  A.B.,  ; 
and  to  take  a  proportion  on  that  basis. 

The  reasons  pointed  out  for  differentiating 
between  those  who  were  the  real  workers  of  the 
ship,  both  on  deck  and  down  in  the  engine-room 
department,  and  those  who  were  mere  members 
of  the  crew  attending,  not  to  working  the  ship 
at  all,  but  to  working  such  parts  of  her  as  were 
concerned  with  the  passengers  and  otherwise  in 
T/ie  Spree  ([189:^]  P.  147;  1  R.  584  ;  69  L.  T. 
628  ;  7  Asp.  M.  C.  397  —Barnes,  J.),  adhered  to. 
The  Minneapolis,  [1902]  P.  30  ;  71  L.  J.  P.  D. 

[&  A.  28  ;  86  L.  T.  263  ;  9  Asp.  M.  C.  270— 
Barnes,  J. 

338.  Diferent  Risks  to  S/iij>,  Cargo  and  Freight 
■ — Perishable  Cargo — Sejjarate  Awa  rds.'\ — A  Nor- 
wegian steamship,  valued  at  £1,875,  ran  short  of 
coal  loo  miles  from  Spain,  and  was  towed  into 
the  Humber  by  a  steam  trawler.  She  was  bound 
for  Hull  with  a  cargo  of  fresh  herrings,  valued 
at  £1,060,  the  freight  being  valued  at  £136. 
Having  regard  to  the  perishable  nature  of  the 
cai-go  : — 

Held — that   the  Court  would  make  salvage 
awards   of    £180   against   the   ship,    and    £420 
against  cargo  and  freight. 
The  Velox,  [1906]   P.  263;   75  L.   J.   P.  81; 

[95  L.  T.  271  ;  10  Asp.  M.  C.  277— Barnes,  P. 

339.  Navigating  and  Engineer  Officers — Some 
Member.^  of  Crew  Me  presented  Separately  — 
—  Costs.] — The  steamship  L.  towed  the  B.  some 
300  miles  to  Halifax.  No  members  of  the  L.'s 
crew  performed  any  special  service,  the  B.\s  boat 
passing  the  hawsers. 

Held — that  the  navigating  officers,  not  having 
taken  any  extraordinary  part  in  the  salvage 
service,  the  award  to  the  L.'s  crew  must  be 
apportioned  according  to  their  ratings,  although 
it  was  contended  that  the  navigation  officers 
had  had  harder  extra  work  than  the  engineer 
officers,  who  would,  according  to  ratings,  receive 
a  larger  award. 

The  solicitors  for  theZ. '«  owners  issued  the 
writ  on  V  ehalf  of  owners,  master  and  crew  with- 
out any  direct  authority  from  the  crew.  After 
defence,  twelve  members  of  the  crew  gave  notice 
of  change  of  solicitors,  ami  briefed  separate 
counsel  from  those  representing  the  owners, 
master  and  other  twenty-four  members  of  the 
crew. 


Held— that  the  twelve  were  not  entitled  to 
any  costs. 

The  Bremen,  (1906)   94   L.  T.  380;  10  Asp. 
[M.  C.  229— Deane,  J. 

340.  Navigating  and  Engineer  Officers.'] — The 
Court,  in  apportioning  salvage  awaids,  allowed 
tne  navigating  officers  their  share  as  though  they 
served  at  the  same  rating  as,  and  not  at  a  lower 
rating  than,  the  engineer  officers,  and  though 
they  had  done  no  special  service. 

The  Bremen  (supra)  not  followed. 
The  Lincairn  (22  T.  L.  R.  682— Deane,  J.) 
The   Italia,  (1906)   95   L.    T.  398;    10  Asp. 
[M.  C.  284— Barnes,  P. 

341.  Pilot — Sercices  not  within  Scope  of  his 
1  Employment — Mercluint  Shipping  Act,  1894  (57 

&  58  Vict.  <'.60),  s.  593.]— The  Court,  in  award- 
ing remuneration  for  salvage  services,  awarded 
a  sum  in  favour  of  the  pilot  of  the  steamship 
I  rendering  the  salvage  services,  on  the  ground 
I  that  he  lan  more  risk  than  could  ordinarily  be 
expecteil  from  his  contract  of  employment, 
and  that  the  services  which  he  rendered  were 
not  such  as  to  come  within  the  ordinary  scope  of 
his  duties. 

Akerblom  v.  Price  ((1881)  7  Q.  B.  D,  129  ;   50 

L.  J.  Q.  B.  629  ;  29  W.  R.  797  ;  44  L.  T.  837  ;  4 

Asp.  M.  C.  441— C.  A.)  followed. 

The  Santiago,  (1900)  83  L.  T.  439  ;  17  T.  L.  E. 

[22  ;    70    L.    J.    P.    12  ;    9    Asp.    M.   C.    147 

— Barnes,  J. 

342.  Rating  of  Engineer  and  Navigating 
Officers.] — It  is  now  an  established  rule  in 
apportioning  salvage  awards  to  treat  the  rating 
of  a  navigating  officer  as  equal  to  that  of  the 
corresponding  grade  of  engineer  officer. 

The  Birnam,  (1907)  76  L.  J.  P.  28  ;  96  L.  T.  792  ; 
[10  Asp.  M  C.  462— Deane,  J. 

343.  Special  Award  to  Engineers.] — On  an 
application  to  apportion  £4,500  agreed  salvage 
amongst  owners,  master  and  crew,  it  was  shown 
that  the  operations  caused  a  delay  of  two  and  a 
half  days  ;  that  the  ship  which  performed  the 
services  was  worth  £308,386 ;  and  that  the 
main  service  performed  was  towage. 

Held — that  the  owners  should  have  £3,750  ; 
the  master  £300  ;  the  balance  to  be  divided 
amongst  the  crew,  but  (following  The  Minneapolis, 
supra),  the  non-navigating  portion  to  have  share 
as  if  rated  at  one-thinl.  But  held  that  the 
shares  of  the  engineers  shoukl  be  increased  by 
one-half  as  they  liad  to  work  double  shifts. 
The  Dunnottar  Castle,  [1902]  W.  N.  70 
1 — I'.aines,  J. 

(c )  Basis  of  Valuation. 

844.  Appraisement — Finality.] — In  a  salvage 
action,  if  an  appraisement  is  applied  for  (there 
being  no  agreement  and  tlie  plaintiffs  disputing 
the  defendants'  affidavit  of  value)  the  basis  of 
appraisement  is  the  value  of  the  vessel  to  her 
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owneis  in  her  damaged  condition  on  the  com- 
pletion of  the  salvage  services. 

Under  ordinary  circumstances  the  appraise- 
ment is  conclusive. 

The  Harmonides  ([1903]  P.  1  ;  72  L.  J.  P.  9  ; 
51  W.  R.  303  ;  87  L.  T.  448  ;  19  T.  L.  R.  37  ;  9 
Asp.  M.  C.  354— Barnes,  J.,  No.  319,  supra) 
applied. 

The  Hohenzollern,    [1906]    P.   339  ;  95  L.T. 

[585  ;  76  L.  J  P.  17;  10  Asp.  M.   C.  296  ;  22 

T.  L.  R.  778— Deane,  J. 

345.  VpMcl  hruiKi'nt  wit /i in  rearli  of  Tinj — 
Vexisi'l  refu!<inii  lii-Jj)  of  Tug — Str/nidiui/  in  Con- 
sequence—  Original  Value  or  Value  as  Stranded.'] 
■ — A  trawler  towed  a  disabled  vessel,  then  worth 
£8,500,  to  the  mouth  of  Aberdeen  Harbour  ;  and, 
being  unable  to  take  her  in  without  risk, 
signalled  for  a  tug.  The  master  of  the  disabled 
vessel  declined  the  tug's  services  ;  and  subse- 
quently, without  any  fault  on  the  part  of  the 
trawler,  the  hawser  parted,  and  the  vessel  drifted 
ashore.  It  cost  some  £7,000  to  float  and  repair 
her. 

Held — that  the  trawler  had  done  all  that 
could  reasonably  be  expected,  and  was  entitled 
to  a  salvage  award  based  on  the  value  of  the 
vessel  when  brought  within  reach  of  a  tug,  i.e., 
£8,500. 

The   Germania,  [1904]  P.  131 ;  73  L.  J.  P. 
[52  ;  90  L.  T.  296  ;  9  Asp.  M.  C.  538— Barnes,  J. 


(d)  Derelicts. 

346.  Aimrd  of  'Total  Proceeds.] — A  derelict 
barque,  dismasted  and  on  fii-e,  was  salved  by  a 
tug.  She  was  sold  by  the  Court  and  realised 
£255.  JMarshall's  expenses  and  other  matters 
reduced  the  net  balance  to  £37. 

In  a  salvage  action  judgment  went  by  default, 
and  the  Court  awarded  to  the  salvors  the  total 
proceeds  without  a  reference. 

The    Louisa,    [1906]    P.  145  :     75    L.  J.    P. 

[76  ;   94   L.    T.   558 ;    10   Asp.    M.    C.   256— 

Deane,  J. 

347.  Wreeh—Butii  to  Delicer  to  Eeceiver  of 
District— 31crchant'  Shipping  Act,  1894  (57  & 
58  Vict.  c.  60),  s.  518.] — Salvors  found  a  derelict 
ship,  with  a  cargo,  off  the  coast  of  Pembroke- 
shire, and  beached  her,  and  communicated  with 
the  coastguard  there,  the  chief  officer  of  whom 
was  tlie  receiver  of  wrecks  for  the  district.  The 
salvors  then,  with  the  knowledge  of  the  coast- 
guard, emptied  her  of  water,  and  took  her  into 
port. 

Held — that  the  salvors  were  entitled  to 
salvage,  as  they  had  "  reasonable  cause  "  for  their 
failure  (if  there  was  any  failure)  to  comply  with 
sect.  518  of  the  Merchant  Shipping  Act,  1894,  in 
not  delivering  the  wreck  to  the  receiver  of  the 
district. 

The  Glynoeron,   (1905)  21   T.  L.   R.  641  — 
[Deane,  J. 


(e)  Generally. 

348.  Detention  hy  Receirer  of  Vessel,  Cargo  or 
Apparel — Salvage  due  under  the  Act — Mercliavt 
Shipping  Act,  1894  (57  &  58  Vict.  c.  60),  ss.  544, 
546,  552.]— By  sect.  552  of  the  Merchant  Ship- 
ping Act,  1894,  "  wheie  salvage  is  due  to  any 
person  under  this  Act,"  the  receiver  shall,  if  the 
salvage  is  due  in  respect  of  services  rendered  in 
assisting  any  vessel,  or  in  saving  life  therefrom, 
or  in  saving  the  cargo  or  apparel  thereof,  detain 
the  vessel,  or  cargo,  or  apparel. 

Held — that  the  words  "salvage  due  under 
this  Act "  were  not  confined  to  cases  where 
there  was  a  claim  for  lifesalvageunder  sects.  544 
and  545  of  the  Act,  or  where  the  claim  was  for 
salvage  services  rendered  to  a  wieck  or  vessel 
stranded  or  in  distress  on  or  near  the  coasts  of 
the  United  Kingdom  under  sect.  546,  but  extended 
to  all  cases  where  salvage  was  recoverable  under 
any  of  the  provisions  of  the  Act. 

Judgment  of  Barnes,  J.  ([1898]   P.  206  ;  67 
L.  J.  P.  78  ;  47  W.  R.  62  ;  79  L.  T.  127  ;  14  T.  L.  R. 
507  ;  8  Asp.  M.  C.  425)  affirmed. 
The  Fulham,   [1899]  P.  251;   68  L.  J.    P.  75  ; 

[47  W.  R.  598  ;  81  L.  T.  19  ;  15  T.  L.  R.  404  ; 
8  Asp.  Cas.  559— C.  A. 

349.  Emplogment  —  Benejicial  Service  —  No 
Beneficial  Service — Might  to  Salvage  Award.]  — 
If  a  salvor  is  employed  to  do  anything  and  does 
it,  and  the  property  is  ultimately  saved,  he  may 
claim  a  salvage  award,  though  the  thing  which 
he  does,  in  the  events  which  happen,  produces 
no  good  effect. 

If  a  salvor  is  employed  to  complete  a  salvage 
and  does  not,  but,  without  anj'  misconduct  on 
his  part,  fails  after  he  has  performed  a  beneficial 
service,  he  is  entitled  also  to  a  salvage  award. 

If  a  salvor  is  employed  to  do  a  thing  and  does 
not  do  it,  and  no  doubt  uses  strenuous  exertions 
and  makes  sacrifices,  but  does  no  good  at  all,  he 
is  not  entitled  to  salvage. 

The  Melpomene  ((1873),  L.  R.  4  A.  &.  E.  129  ; 
29  L.  T.  405)  distinguished. 

The  Dart.  (1899)  80  L.   T.   23  ;  8  Asp.  M.  C. 
[481— Phillimore,  J. 

350.  Injurg  to  Salving  Ve.isel  in  Performing 
Salvage  Services  —  ^  'oiiipensation  —  Presumption 
against  Default  of  Salvors — Burden  of  Proof  of 
Negligence  —  Reduction  of  Sum  Awarded.]  — 
When  the  vessel  of  a  salvor  has,  without  default 
on  his  part,  been  injured  in  the  performance  of 
salvage  services,  compensation  may  be  awarded 
to  him  in  respect  of  the  injury  so  sustained,  and 
damages  consequent  thereon. 

W^hen  the  vessel  of  a  salvor  is  injured  or  lost 
while  engaged  in  a  salvage  service,  the  presump- 
tion is  that  the  injury  or  loss  was  caused  by  the 
necessities  of  the  service,  and  not  by  the  default 
of  the  salvors  ;  and  the  burden  of  proof  lies  upon 
the  parties  who  allege  that  the  loss  M'as  caused 
by  the  salvor's  own  acts. 

It  is  not  the  custom  of  the  Judicial  Committee 
to  vary  the  decision  of  a  Court  below  on  a  ques- 
tion of  amount,  merely  because  they  aie  of 
opinion  that,  if  the  case  had  come  before  them 
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in  the  first  instance  they  might  have  awarded  a 

less  sum. 

Baku   Standard  Steamship  (Master  and 

[Owners     ok)     v.     Angele     Steamship 

(Master  and  Owners  of),   [1901]   A.   C. 

549  ;  70   L.  J.    P.   C.   98  ;  8i  L.    T.  788  ;  17 

T.  L.  R.  58-t ;  9  Asp.  M.  C.  197— P.  C. 

351.  Mutual  Innurance  Association — Agree- 
vwnt  by  Owners  to  Render  Mutual  Assistance  to 
Vessels  hrolien  Down  or  in  Distress — Remunera- 
tion to  he  Determined  hy  a  Committee  of  the 
Association — J\'oticc  to  Master  and  Crew  of  Salv- 
ing Vessel — Mliether  Muster  a nd^  Crew  hound  to 
accept  Amount  awarded  hy  Committee.^ — The 
master  and  crew  of  the  steam  (hifter  Fifteen 
claimed  for  salvao^e  in  respect  of  services  rendered 
to  the  steam  drifter  Margery.  Ihe  Fifteen  was 
insured  in  the  Total  Loss  Mutual  Steamship 
Insurance  Co.  of  Sunderland.  The  terms  of  that 
insurance  incorporated  the  rules  of  that  associa- 
tion, which  provided  that  steamers  insured  in  it 
bound  themselves  to  give  assistance  to  any  vessel 
broken  down  or  in  distress  insured  in  that 
association  or  certain  other  associations  ;  that 
it  had  been  arranged  that  the  vessels  in  those 
other  associations  should  be  bound  by  like  con- 
ditions ;  and  that  questions  of  remuneration  for 
services  rendered  should  be  determined  by  the 
committee  of  the  associations  in  which  the 
vessels  were  insured.  The  master  and  crew 
entered,  under  their  articles,  into  an  agreement 
that  they  should  have  half  of  whatever  salvage 
amount  should  be  taken.  A  "Notice  to  Musters  " 
was  exhibited  on  'Jlie  Fifteen,  which  stated,  "  the 
above  association  is  amalgamated  with  the 
under-mentioned  associations  and  comi)anies  for 
the  settlement  of  towage  cases,"  and  went  on  to 
say  that  "  all  masters  of  vessels  insured  in  the 
Total  Loss  Insurance  Co.,  Sunderland,  are  bound 
to  render  and  accept  assistance  when  necessary, 
to  and  from  arij^  vessel  insured  in  the  above 
association  and  companies."  The  master  and 
crew  knew  nothing  of  the  terms  of  this  notice, 
and  knew  nothing  whatever  about  the  provision 
to  go  to  arbitration. 

Held — that  the  "  Notice  to  Masters"  fell  very 
short  indeed  of  giving  the  master  and  crew  such 
notice  of  the  arrangement  as  would  cause  them 
to  be  bound  by  the  arbitration,  and  was  wholly 
insufficient  to  fix  them  with  acquiescence  in  a 
contract  of  which  they  knew  nothing  ;  and  that 
the  master  and  crew  never,  in  fact,  thought  they 
were  bound  as  salvors,  by  wliat  it  was  suggested 
was  an  intimation  to  them  that  they  were  so 
bound  ;  and  that  the  amount  of  salvage  services 
must  be  determined  by  the  Court. 

The  Margery,  [1902]  P.  157;    71  L.  J.  P.  83; 

[.50  \V.  K.  654  ;  9(5  L.  T.  863  ;  9  Asp.  M.  C.  301 

— Adm.  Div.  Ct. 

352.  Salvage  Vesxels  specially  e//ui/)/>ed.'] — The 
House  of  Lords  will  not  interfere  with  an  award 
of  salvage  made  by  the  Admiralty  Court  and 
affirmed  by  the  Court  of  Appeal,  exc(!pt  in  a  very 
exceptional  case  in  which  some  of  the  elements 
which  ought  to  have  been  taken  into  account 


appear  to  have  been  overlooked,  or  exaggerated 
importance  has  been  given  to  others. 

The  Court  will  attach  great  importance  to  the 
fact  that  salvage  services  have  been  rendered 
by  ships  specially  fitted  for  the  purpose,  and 
kept  in  constant  readiness  with  all  necessary 
appliances. 

In  a  case  in  which  valuable  services  were 
rendered  by  specially  equipped  salvage  steamers 
to  a  ship  worth,  with  freight  and  cargo,  £76,600, 
which  was  saved  from  becoming  a  total  loss  : — 

Held  (affirming  the  judgment  of  the  Court 
below) — that  an  award  of  £19,300  was  not  so 
exorbitant  or  manifestly  excessive  that  it  ought 
not  to  be  upheld. 

Decision  of  C.  A.  ([1898]  P.  97  ;  8  Asp.  M.  L.  C. 
311  ;  67  L.  J.  P.  48  ;  78  L.  T.  139  ;  14  T.  L.  R. 
231  ,  46  W.  R.  308)  affirmed. 

Glengyle    (Owners   of   the)  r.   Neptune 

[Salvage  Co.,  Ld.,  The  Glengyle,  [1898] 

A.  C.    519  ;  67  L.  J.  P.   D.  A.  87 ;   78  L.  T. 

801  :  14  T.  L.  R.  522  ;  S  Asp.    M.  C.  436— 

H.  L.  (E.). 

353.  Tug  and  Tow  to  Blame  for  Collision  with 
another  Vessel — Master  of  Tug  Negligent — Tow 
suhsequently  Salved  hy  Tug — No  Claim  for 
Salvage  hy  Owners,  Muster  or  Crew  of  Tug.] — 
A  tug  and  tow  were  both  found  negligent  and 
to  blame  for  a  collision  between  the  tow  and 
another  vessel,  the  negligence  of  the  tug  being 
that  of  her  master.  After  the  collision  the  tug 
rendered  services  to  the  tow,  and  her  owners, 
master  and  crew  claimed  salvage. 

Held — (1)  that  the  owners  could  not  recover 
because  the  negligence  of  their  servant,  the 
master,  had  contributed  to  the  collision  in  con- 
sequence of  which  the  tow  requireil  assistance. 

(2)  That  for  the  same  reason  the  master  could 
not  recover. 

The  Altuir  ([1897]  P.  105  :  m  L.  .L  P.  42  ;  45 
W.  R.  622  ;  76  L.  T.  263  ;  8  Asp.  M.  C.  224— 
Gorell  Barnes,  J.)  followed. 

(3)  That  the  crew  could  not  recover,  for  on  the 
ground  of  public  policy  it  is  undesirable  that  a 
crew  should  be  rewarded  for  rendering  simple 
services  to  a  vessel  damaged  through  the  con- 
tributory negligence  of  their  master. 

Cargo  ex  Capella  ((1867)  L.  R.  1  A.  &  E.  356  ; 
16  L.  T.  800— Dr.  Lushington)  followed. 

The  Dug  d'Aumale,  (No.  2),  [1904]    P.  6u  ; 

[73  L.  J.  P.  8  ;  52  W.  R.  319  ;  89  L.  T.  186  : 

20  T.  L.  R.  14  ;  9  Asp.  M.  C.  502— Barnes,  J. 

(f)  Life  Salvage. 

354.  Foreign  Vessel  —  Crew  saved  outside 
British  Wafers  and  brought  into  British  Port — 
Service  in  part  within  jivitish  Waters— Juris- 
diction—  The  Merchant  Shipping  Act,  1894 
(57  &  58  Vict.  c.  60),  s.  544.]— A  British  vessel 
rescued  the  crew  of  a  foreign  vessel  whdst  out- 
side British  waters  and  brougiit  them  within 
British  waters  and  landed  them  in  an  English 
port.  The  foreign  vessel  was  subsequently 
brought  within  the  jurisdiction. 
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Held — that  the  services  were  rendered  in 
part  within  British  waters,  and  that  therefore 
sect.  544,  sub-sect.  1,  of  the  Merchant  Shipping 
Act,  1894,  which  provides  for  the  payment  of 
salvage  to  life  salvors  where  the  services  are 
rendered  in  part  within  British  waters  in  saving 
life  from  any  foreign  vessel,  applied,  and  the 
salvors  were  entitled  to  life  salvage. 
The  Pacific,  [1898]  P.  170 ;  67  L.  J.  P.  65  ; 

[79  L.  T.  125  ;  46  W,  R.  686  ;  8  Asp.  M.  C 
422— Jeune  P. 

355.  Lifehoid  Crew — Perwn  girhifj  Informa- 
tion—Consequent  Salvage  by  anothtr  Person.] — 
When  lifeboat  men  go  out  to  save  life,  the 
onus  is  upon  them  to  show  that  they  have 
rendered  services  entitling  them  to  a  salvage 
award  as  against  the  property  in  peril. 

A  person  may  be  entitled  to  a  salvage  award 
who,  outside  his  duty,  merely  gives  informa- 
tion which  leads  to  other  persons  rendering 
services. 

A  vessel  grounded  in  the  mouth  of  the  Humber, 
and  the  coxswain  of  the  Spurn  lifeboat  wired 
for  tugs.  The  lifeboat  herself  went  out,  but  the  [ 
master  of  the  stranded  vessel  declined  the  services 
of  the  crew  as  salvors,  and  waited  until  the 
arrival  of  the  three  tugs  which  towed  his  vessel 
off  on  the  next  flood.  Before  receiving  the  cox- 
swain's telegram,  the  owner  of  the  tugs  had 
received  an  official  telegram  from  the  Spurn 
lighthouse,  and  had  already  ordered  steam  to 
be  raised. 

Held — that  the   coxswain  and   crew  of  the 
lifeboat  could  sustain  no  claim. 
Thk  Marguerite   Molinos,   [1903]    P.  160; 

[72  L.  J.  P.  56  ;  89  L.  T.  192  ;  9  Asp.  M.  C. 
424.— Bucknill,  J 

356.  Lifeboat  Crew — Launchers  of  Lifeboat.] 
When  a  hfeboat  belonging  to  the  National  Life- 
boat Institution  is  launched  in  order  to  save  life, 
the  launchers  look  to  the  Institution  for  pay- 
ment under  its  rules.  But  if,  on  arriving  at  the 
distressed  vessel,  the  boat  is  used  in  an  endeavour 
to  save  property,  the  crew  become  a  party  of 
salvors  who  have  borrowed  the  boat  for  salvage 
purposes,  and  both  they  and  the  launchers  are 
entitled  to  look  to  the  owners  of  the  property 
for  remuneration  for  their  respective  services. 
The  Cayo  Bonito,  [1904]  P.  310;  73  L.  J.  P. 

[93  ;  91  L.  T.  102  :  20  T.  L.  R.  576  ;  9  Asp. 
M.  C.  603— Barnes,  J. 


(g)  Practice. 

357.  Caveat — Solicitors'  persofial  Ihidertahing 
to  give  Bail — Subsequent  Arrest  of  Ship  without 
'■'■good  and  sufficimt  reason"  —  Damages  — 
B.  S.  C,  1883,  Ord.  29,  rr.  12,  18  ]— The  plain- 
tiffs were  the  owners,  master  and  crew  of  the 
Hamburg  steamship  HeUne  Woermann ;  the 
defendants  were  the  owners  of  the  British 
steamship  Crimdon,  her  cargo  and  freight.  The 
plaintiffs  commenced  an  action  in  law  claiming 
salvage  for  services  rendered  to  the  Crimdon,  her 
cargo  and  freight.     On  the  same  day  the  writ 


was  issued  a  warrant  to  arrest  was  extracted  in 
the  same  registry.  Before  the  warrant  was 
issued,  the  agents  of  the  plaintiffs  and  the  regis- 
trar of  the  distiict  inquired,  in  accordance  with 
the  practice,  whether  a  caveat  had  been  filed 
against  the  arrest  of  the  Crimdon,  and  the  prin- 
cipal registry  communicated  by  telegram  the 
fact  that  there  had  been  a  caveat  against  the 
arrest  already  entered.  It  appeared  that  on  the 
same  day  the  defendants'  solicitors  filed  the 
usual  undertaking  under  Oid.  29,  r.  12,  which  is 
termed  the  prwcipe  for  caveat  warrant,  and  had 
signed  it  without  any  qualification.  The  plain- 
tiffs, however,  were  not  satisfied  with  the  under- 
taking of  the  solicitcjrs,  and  decided  that  the 
ship  should  be  arrested.  Ihe  ship  was  arrested 
under  Ord.  29,  r.  18,  and  remained  arrested  till 
the  evening  of  the  following  day. 

Held — that,  as  the  plaintiffs  had  a  reasonable 
time — practically  a  day — in  which  to  decide 
whether  they  ought  to  accept  or  not  the  under- 
taking upon  which  the  defendants'  solicitors 
were  personally  responsible,  and  that  they  had 
not  shown  to  the  satisfaction  of  the  Court  ''good 
and  sutEcient  reason  "  for  objecting  to  the  under- 
taking within  the  meaning  of  r.  18,  and  there- 
fore there  was  no  reason  for  arresting  the  vessel, 
and  that  the  plaintiffs  were  liable  for  the  costs 
and  damages  occasioned  by  the  arrest. 

The  Crimdon,    [1900]    P.   171  :    69  L.  J.   P. 

[103  ;  48  W.  R.  623  ;  82  L.  T.  660;  16  T.  L.  R. 

403  ;  9  Asp.  M.  C.  104— Barnes,  J. 

358.   Charterers  Responsible  for  Safe  Delivery 
—  Cargo     of    Government    Stores —  Charterers' 
Interest  in  Goods — Action  in  Personam— .Y^^Z?.- 
gence    of   Master    and      Crew  —  Liability     of 
Charterers.] — The  defendants  chartered  a  ship, 
in   which  they  agreed  to  carry,  amongst  other 
cargo,  certain  Government  stores  from  London 
to  Jamaica  upon  the  terms  that  they  were  to  be 
responsible  for  tlie  safe  delivery  of  the  cargo, 
subject    to    certain    exceptions.       During     the 
voyage  the  ship,  through  her  own  default,  came 
into  collision    with  another  vessel,  and  salvage 
I  services  were  rendered  to  her  by  the  plaintiffs. 
!  A   salvage  award  was  made   against  the   ship, 
!  cargo  and  freight,  the  award  including  a  sum  in 
'  respect  of  the  Government  stores.      The  Govern- 
j  ment  having  refused  to  pay  salvage,  the  plain- 
tiffs brou.'ht  an  action  in  personam  against  the 
\  defendants   to  recover  the  amount   payable   in 
respect  of  the  Government  stores. 

Held— that,  as  the  defendants  had  a  direct 
interest  in  the  preservation  of  the  Government 
stores  and  they  were  liable  to  pay  salvage 
remuneration,  the  salvage  service  was  a  benefit 
to  them  ;  and  that  an  action  i7i  po-sonam  lay. 

Five  Steel  Barges  ((1890)  15  P.  D.  142  ;  59 
L.  J.  P.  77  ;  39  W.  R.  127  ;  63  L.  T.  499  ;  6  Asp. 
M.  C.  580 — Hannen,  P.)  and  Duncan  v.  Dundee 
SMpjnng  Co.  ((1878)  5  R.  742)  followed. 

Decision  of  Jeune,  P.  ([1901]   84  L.  T.  363  ; 

17  T.  L.  R.  5.38)  atBrmed. 

The  Cargo  ex  Port  Victor,  [1901]  P.  243; 

I  70  L.  J.  P.  52  ;  49  W.  R.  578  ;  84   L.  T.  677  ; 

17  T.  L.  R.  538  ;  9  Asp.  M.  C.  163,  182  -C.  A. 


701 


SHIPPING   AND   NAVIGATION. 


702 


Salvage — Continued. 

359.  C'd-.si/Jrors — Contolidated Suits — Separate 
llt'jirr.tr/ifii/ion—rouni't'l—Ciisfx.]— The  P.,  while 
on  a  voyage  fiom  Belfast  to  Antwerp  in  tow  of 
the  tu<j  JI..  whif'h  was  iindei"  contract  to  tow 
her  to  Flushing,  met  with  heavy  weather,  and, 
while  running  for  shelter,  broke  adrift  from  the 
//.,  but  managed  to  bring  up  with  a  full  sco[)e  of 
chain  out  on  both  her  anchors.  When  the  //. 
came  up  to  the  P.  it  was  found  that  the  anchor 
chains  of  the  latter  weie  foul,  and  that  the 
anchors  would  have  to  be  slipped.  The  master 
of  the  P.  then  sent  the  H.  for  further  assist- 
ance, and  the  H.  brought  back  the  tug  F.  S.  The 
B.  and  F.  S.  then  took  the  P.  to  Greenock, 
where  she  was  safely  moored. 

The  owners,  masters,  and  crews  of  both  tugs 
instituted  proceedings  for  salvage,  the  owners  of 
the  If.  claiming  that  the  towage  contract  had 
been  superseded  by  the  events  which  had  hap- 
pened. The  salvage  suits  weie  consolidated,  the 
conduct  of  the  action  being  given  to  the  owners 
of  the  F.  S.  At  the  trial  nt  the  action  the  R. 
and  the  F.  S.  were  each  represented  hj  two 
counsel.     The  Court  awarded  each  salvor  £300. 

Held — that  as  the  defendants  had  alleged 
that  the  H.  was  not  entitled  to  salvage,  but  was 
only  fulfilling  her  agreement,  the  owners  of  the 
//.  were  entitled  to  be  separately  represented  by 
two  counsel. 

The  Poltalloch,  (190fi)    94    L.    T.  55f)  ;   10 
[Asp.  M.  C.  255 — Deane,  J. 

360.  Costs — Consolidated  Salvage  Action  — 
Country  Solicitor's  attendance  in  London.] — In  a 
consolidated  salvage  action,  where  a  country 
solicitor  has  the  responsibihty  thrust  upon  him, 
he  is  entitled,  when  there  is  reasonable  ground 
for  it,  to  attend  the  hearing  of  the  action  in 
London,  although  the  two  actions  may  be  con- 
solidated, if,  in  the  circumstances  of  that  case, 
the  solicitor  who  has  the  conduct  of  the  consoli- 
dated action  is  not  in  a  position  to  do  full  justice 
to  both  sets  of  plaintiffs. 

The   Metropolis,   (1899)  81    L.    T.   231!  :    8 
[Asp.  M.  C.  583— Bucknill,  J. 

361.  Lloyd's  Agreement — Ariitration — AutJio- 
r'lty  of  Muster  staying  Proceedings — Arbitrativn 
Act,  1889  (52  k  53  Vict.  e.  49),  s.  4.]— A  large 
vessel.  The  City  of  Calcutta,  got  into  difficulties. 
The  captains  of  two  salving  vessels  signed  an 
agreement  which  contained  clauses  that  certain 
persons  might  object,  and  among  others  the 
committee  of  Lloyd's,  and  if  so  then  the  matter 
was  to  go  to  arbitration,  and  the  arbitrators  were 
to  be  the  committee  of  Lloyd's,  and  the  expenses 
of  the  arbitration  might  be  ordered  to  be  paid 
either  by  the  salvors  or  the  objectors. 

Held — that  as  it  was  extremely  doubtful 
whether  the  master  has  authority  to  bind  his 
owner  to  an  arbitration  or  lay  law-suit  in  regard 
to  the  amount  of  salvage,  there  were  very  good 
grounds  on  which  Barnes,  J.  might  exercise  his 
discretion  under  sect.  4  of  the  Arbitration  Act, 
1889,  and  refuse  to  stay  the  salvage  action 
brought  by  the  salvors. 

The  l'itv  ok  Calcutta,  (1899)  8  Asp.  M.  C. 
[442;  79  L.  T.  517— C.  A. 


362  Ilemoral  of  Wreclt—LialiUty  for  Ex- 
penses— Sumntary  Rnnedy — Aire  and  Calder 
Xarigntion  Act,  1889  (52  &;  53  Vict.  c.  cxxii.), 
•v.  47.  j — Sect.  47  of  the  Aire  and  Calder  Naviga- 
tion Act,  1889,  which  incorporates  the  Harbours, 
Docks,  and  Piers  Clauses  Act,  1847  (10  &  II 
Vict.  c.  27),  provides  that,  if  any  vessel  shall  be 
sunk  in  any  part  of  the  navigation,  and  the 
owner,  or  person  in  charge,  shall  not  remove  it, 
it  shall  be  lawful  for  the  undertakers  to  remove 
it,  and  recover  the  expenses  of  such  removal 
from  the  "  owner"  in  a  court  of  summary  juris- 
diction. 

Held — that  the  remedy  being  prescribed  by 
the  section  which  gave  the  right  to  recover  the 
expenses,  it  was  not  competent  for  the  under- 
takers to  recover  them  by  action  in  the  High 
Court,  and,  in  any  case,  an  owner  of  a  sunken 
ship  who  had  abandoned  it  to  the  underwriters 
as  a  total  loss  before  any  expenses  had  been 
incurred  was  not  ••  the  owner  '  within  the  mean- 
ing of  the  section. 

•Judgment  of  C.  A.  ((1896)  8  Asp.  M.  L.  C.  134) 
atfirmed. 

Barraclough  r.  Brown.  [1897]  A.  C.  015  ;  8 

[Asp.  M.  L.  C.  290  ;  2  Com.  Cas.  249  ;  62  J.  P. 

275  ;  66  L.   J.   Q.    B.  672  :  76   L.  T.  797  ;  13 

T.  L.   R.  527— H.  L.  (E.). 

363.  Skip  .snlred  the  Property  of  the  Croicn — 
Xo  Action  niaintuinahle.'j — No  action  in  rem  or 
otherwise  for  salvage  lies  when  the  ship  salved  is 
Crown  property.  I'his  rule  applies  to  a  vessel 
built  for  the  Canadian  Government,  and  destined 
for  use  as  a  ferry  boat  to  connect  two  Govern- 
ment lines  of  railway. 

Young  r.  Steamship    Scotia,  [1903]   A.  C. 

[501  ;  72   L.  J.   P.  C.   115  ;  89  L.  T.  374  :  9 

Asp.  M.  C.  485— P.  C. 

364.  Sunt  awarded  to  Master — Claim  therefor 
hy  JJaster  against  Owners — A'ot  an  Admiralty, 
h'ut  a  Common  Law  Claim.]— The  owners  of  'j'he 
Gloxinia  had  been  awarded  a  sum  of  money  for 
salvage,  and  claimed  to  be  entitled  to  deduct 
from  the  £50  awarded  to  the  master  a  share  of 
the  costs  of  the  excessive  bail,  as  well  as  of  the 
solicitor  and  client  costs  of  the  plaintiffs  in  the 
salvage  suit,  and  certain  other  sums,  and  offered 
the  master  £36  5s.  9d.  The  master  declined  to 
accept  this  sum,  and  brought  an  action  in  the 
county  court  on  the  Admiralty  side  to  recover 
the  £50  which  he  claimed  without  any  deduc- 
tion. The  county  court  judge  dismissed  the 
action  with  costs,  on  the  ground  that  sitting  on 
the  Admiralty  side  he  had  no  jurisdiction  to 
entertain  the  suit. 

Held — that  the  county  court  judge  was  quite 
right  ;  that  it  was  not  an  Admiralty  action 
at  all,  there  being  no  question  either  as  to 
salvage  or  apportionment  which  was  in  dis- 
pute ;  and  that  the  claim  should  have  been 
brought  on  the  common  law  side  of  the  county 
court. 

The    Glo.xinia,    (19(>->)    is     '!'.    L.    1!.    227— 
[Adm.  Div. 
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365.  Tiig  and  Tow — Negligence  of  Tug  render- 
ing Salvage  necessary — Services  rendered  hg  other 
Tug — Costs  of  Action — Liability  of  Tug  for.^ — 
Two  tugs  and  a  pilot  claimed  salvage  awards 
against  a  sailing  vessel,  and  the  latter  counter- 
claimed  against  one  of  the  tugs,  which  was 
towing  her  at  the  time  of  the  accident,  for 
negligence. 

The  Court  found  that  the  negligence  of  this 
tug  caused  the  damage,  and  rendered  the  salvage 
necessary. 

Held— that  the  tug  in  default  was  liable  to 
the  sailing  vessel  for  the  amount  of  the  damages, 
the  salvage  rewards  awarded  to  the  other  tug 
and  the  pilot,  and  the  costs  of  the  salvage  suit ; 
but  that  such  costs  were  recoverable  only  as 
damages,  and  were  subject  to  the  tug's  right  to 
limit  her  liability  ;  the  Court  had  no  power  to 
order  them  to  be  paid  in  full  as  costs. 

The  Kauss,  (190i)  20  T.  L.  R.  326— Barnes,  J. 


(h)  Towage. 

366.  Attemjding  to  Tow — Standing  ly — Prin- 
ciples on  vildch  Award  ■made.']  —  An' oil-tank 
steamer,  valued  at  £27,000,  lost  her  steering 
gear  about  1.000  miles  from  Falmouth  ;  and  was 
eventually  taken  in  tow  by  steamship  No.  1,  the 
master  of  which  attempted  to  get  her  to  Fayal. 
After  two  days,  however,  during  which  only 
about  sixteen  miles  were  gained,  he  was  obliged 
by  bad  weather  to  leave  the  disabled  vessel. 
Steamship  No.  2  then  towed  her  towards  England 
some  265  miles,  sustaining  some  damage  In  so 
doing ;  but  then  lost  sight  of  her  upon  the 
hawser  parting.  Steamship  No.  3  next  towed 
her  for  twelve  miles,  and  had  to  leave  her  in 
consequence  of  running  short  of  provender  for 
the  horses  which  she  herself  had  on  board. 
Steamship  No.  4  towed  her  -168  miles  to  Fal- 
mouth, whilst  steamship  No.  5,  belonging  to  the 
same  owners  as  the  disabled  vessel,  came  up  just 
after  No.  i  had  made  her  tow  ropes  fast,  and 
herself  stood  by  in  case  of  emergency  until 
Falmouth  was  reached.  The  disabled  vessel  had 
on  board  naphtha  worth  £7,000,  freight  at  risk 
£1,743,  and  petroleum  belonging  to  her  owners 
worth  £7,578,  making  the  total  value  of  the 
property  salved  £43,321. 

^  The  Court  made  the  following  awards  : — To 
No.  1  £800,  as  having  attempted  though  un- 
successfully, for  two  days  to  perform  the  task 
she  had  undertaken ;  to  No.  2  £2,500,  for  having 
meritoriously  contributed  to  a  successful  result, 
although  her  part,  standing  by  itself,  would  not 
have  produced  such  result ;  to  No.  3  £800,  as 
having  helped  to  bring  the  disabled  vessel  within 
sight  of  the  principal  salvor  ;  to  No.  4  £4,000, 
as  being  the  principal  salvor  ;  to  the  owners  of 
No.  5  £300  against  the  naphtha  cargo,  and  to 
her  master  and  crew  £150  against  ship,  cargo, 
and  freight. 

The  Benlarig  ((1888)  14  P.  D.  3  ;  58  L.  J.  P. 
24;  60  L.  T.  238— Butt,  J.);  The  Camelia 
((1S83)9  P.  D.27;53L.  J.  P.  12;  32  W.  K.  495 ; 
yU  L.  T.   126  ;    5  Asp.  M.  C.  197— Haunen,  J.)  ; 


and  The  Atlas  ((1862)  Lush.  518— Dr.  Lushington) 
approved  and  applied. 

The  August  Korff,    [1903]  P.  166  ;  72  L.  J. 

[P.  53  ;    89   L.   T.  194  ;    9  Asp.  M.  C.  428— 

Bucknill,  J. 

367.  Negligence  of  Tug — Contributorg  Negli- 
gence of  Ship — Negligence  of  Pilot  on  Board 
Ship.]  —  The  owners,  masters  and  crew  of  a 
steam-tug  brought  an  action  against  the  owners 
of  a  ship  for  salvage  services  rendered  to  that 
vessel  by  towing  her  oS  the  Sheerness  Middle 
Sand,  upon  which  she  had  grounded.  The 
defendants  pleaded  and  proved  that  the  ground- 
ing was  due  to  the  negligence  of  those  on  board 
the  steam-tug,  and  counter-claimed  for  the 
damages  sustained  by  them  by  reason  thereof. 
Tlie  plaintiffs  alleged,  by  way  of  defence  to 
the  counter-claim,  that  there  was  contributory 
negligence  on  the  part  of  the  pilot  on  board 
the  ship. 

Held — (1)  that  the  claim  for  salvage  must  be 
dismissed  ;  (2)  that  if  it  had  been  shown  that 
the  contributory  negligence  alleged  was  the 
negligence  of  a  compulsory  pilot,  then  that 
would  have  been  an  answer  on  the  part  of  the 
owners  of  the  ship,  and  they  would  not  have 
been  affected  by  the  contributory  negligence,  but 
would,  notwithstanding,  have  been  able  to  make 
good  their  claim  for  the  negligence  of  the  tug ; 
but  that  this  had  not  been  shown,  no  evidence 
having  been  given  that  the  man  was  a  licensed 
pilot  at  all;  and  that,  therefore,  the  counter- 
claim failed. 

The  Adam  W.  Spies,  (1901)  70  L.  J.  P.  25— 
[Jeune,  P. 

368.  No  Beneft — Eeasonableness  of  Agreement 
— Award  redurrd  —  Costs.]  —  TJie  Tnitore,  a 
Spanish  steamship  of  1,326  tons,  with  a  crew  of  29 
hands,  fell  in  with  The  Kilinaho  exhibiting 
signals  of  distress.  Ihe  Kilmaho  was  a  steam- 
ship of  2,155  tons,  with  a  crew  of  20  hands, 
and  had  struck  some  submerged  wreckage  with 
her  propeller  and  had  broken  off  the  blades.  It 
was  agreed  that  The  Tintore  should  endeavour  to 
tow  Ihe  Kilmaho  to  Ferrol  for  £2,000,  and  a 
written  agreement  to  that  effect  was  entered 
into.  When  The  Tintore  had  towed  The  KilmaJio 
about  50  miles  she  was  able  to  tow  her  no 
longer.  The  position  of  Ihe  Kilmaho  was  worse 
at  that  time  than  at  the  beginning  of  the  towage. 
She  was  left  on  a  lee  shore  out  of  the  track  of 
vessels  with  a  north-west  wind  blowing. 

A  econd  agreement  was  then  made  to  the 
effect  that  The  Tintore  should  go  into  Ferrol, 
about  forty  miles  away,  give  notice  of  the  situa- 
tion of  The  Kilmaho,  and  seek  assistance  for  her. 
For  those  services  the  sum  of  £2,000  was  to 
be  paid. 

Held— that  nothing  could  be  recovered  in 
respect  of  the  services  rendered  under  the  first 
agreement.  The  £2,000  was  an  exorbitant  sum 
for  the  services  rendered  under  the  second  agree- 
ment. Moreover,  the  master  had  no  authority 
to  pledge  his  owners'  credit  for  past  services 
for  which  the  owners  were  not  linble,  and  there- 
fore tliat  pai't  of  the  £2,000  could  not  be  for  the 
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towage  services  already  rendered.  The  claim 
must  be  reduced  to  £500,  and  the  appellants 
were  entitled  to  have  the  costs  of  the  appeal, 
the  costs  in  the  Court  below  not  to  be  interfered 
with. 

The  Kilmaho,  (I'JOU)  IG  T,  L.  R.  155— C.  A. 


369.  Towing  Contract — Contract  to  Dock  Ship 
—  Unable  to  Dock — Claim  for  Towing  back  to 
Anchorage.] — Tugs  agreed  to  take  a  vessel  from 
her  anchorage  in  Grimsby  Roads,  and  dock  her 
at  Grimsby.  On  arrival  at  the  docks  it  was 
found  impossible  to  dock  her  owing  to  the  state 
of  the  tide. 

Held — that  the  tugs  were  not  entitled  to 
salvage  for  helping  her  to  get  back  to  her 
anchorage. 

The    Aboukir,   (1905)   21    T.    L.    R.  .200— 
[Barnes,  J. 


370.  Tug-boat  and  Lifeboat — Services  of  Life- 
boat Crews  —  Bea,^onable  but  not  Necessary 
Services  —  Rigid  to  Salvage  —  Award.]  —  A 
French  screw  steamer.  The  Auguste  Legenibre, 
valued  at  £11,400,  met  with  severe  weather  in 
Cardigan  Bay,  with  this  unfortunate  result,  that 
a  manilla  warp  was  washed  overboard  and 
became  entangled  in  her  propeller,  and  the 
engines  were  brought  up  and  could  not  be 
worked  any  more.  The  vessel  drifted  on  right 
across  the  entrance  to  the  Bristol  Channel,  and 
ultimately  brought  up  with  both  anchors.  The 
Helen  Pecle,  a  tug-boat  belonging  to  the 
National  Lifeboat  Institution,  stationed  at  Tad- 
stow,  manned  by  eleven  hands,  and  of  the  large 
value  of  £10,500,  went  out  solely  for  the  pur- 
pose of  towing  the  lifeboat  Edmund  Harvey, 
manned  by  a  crew  of  fifteen  men,  and  of  the 
value  of  £1,500.  The  next  morning  The  Helen 
Deele  WHS  made  fast  to  The  Auguste  Legcinbre, 
and  Tlie  Edmund  Harveg  made  fast  astern  of  The 
Auguste  Legembre.  When  they  got  into  Cardiff 
Roads,  The  Victor,  a  tug  belonging  to  Falmouth, 
worth  £7,000,  was  taken  and  made  fast.  After 
some  considerable  time  'J he  Dragon,  another  tug 
from  Falmouth,  worth  £(j,000,  at  the  request  of 
The  Victor,  and  notwithstanding  the  objection  of 
the  master  of  The  Auguste  Legembre,  also  made 
fast  ahead,  and  'J'he  Anguste  Legembre  was 
brought  to  Cardiff  Roads  in  safety.  It  was 
treated  as  if  the  crew  of  The  Helen  Peele  took 
the  salvage  and  ran  the  risk  of  paying  for  any 
damage  to  the  tug  or  lifeboat.  In  an  action  of 
salvage : — 

Hkld — that  the  case  must  be  dealt  with  on 
the  footing  that  the  crew  of  The  Helen  Peclc  had 
rendered  a  service  and  were  liable  for  any  repairs 
that  had  to  be  done,  and  should  be  awardctl 
£H25  ;  that  the  lifeboat  men  formed  part  of  the 
crew  of  the  tug-boat,  and  should  be  awarded 
£75  ;  that  although  in  fact  it  did  not  turn  out 
to  be  necessary  to  take  The  Dragon,  yet  it  was 
a  reasonable  thing  to  do,  and  she  should  be 
awarded  £100  ;  and  that  The  Victor  should  be 
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awarded  £500,  the  awards  making  the  aggregate 

sum  of  £1,000. 

The  Auguste  Legembre,  [1902]  P.  123;    71 

[L.  J.  r.  53  :  50  W.  R.  G22  ;  86  L.  T.  358  ;  18 

T.   L.  R.   373  ;  87  L.  T.    750  ;  9  Asp.  M.  C. 

279— Barnes,  J. 

XIII.  TOWAGE  CONTKACTS. 

371.  Incomplete  Performance — Accident  Be- 
yond the  Control  of  Either  Partg — Salvage.] — 
Where  the  complete  performance  of  a  contract 
to  tow  a  vessel  from  one  place  to  another  is 
prevented  by  an  accident  which  is  beyond  the 
control  of  those  in  charge  of  the  tug,  and  of  those 
on  board  the  tow,  the  owners  of  the  tug  cannot 
recover  the  towage  agreed  upon,  nor  are  they 
entitled  to  any  payment  in  respect  of  the  part 
performance  of  the  contract. 

Tug-owners  contracted  to  tow  a  ship  from 
Kingroad  to  Sharpness  Dock,  but  during  the 
towage,  and  when  the  vessels  had  arrived  just 
outside  the  dock  entrance,  a  fog  came  on,  and 
the  ship  stranded  without  any  fault  on  the  part 
of  either  tug  or  tow,  and  could  not  betaken  into 
the  dock. 

Held — that  the  tug  owners  were  not  entitled 
to  recover  anything. 

Subsequently,  at  the  request  of  those  on  board 
the  ship,  the  tugs  towed  so  as  to  keep  the  ship 
from  slipping  off  the  rocks  on  which  she  had 
grounded,  and  so  enabled  cargo  to  be  saved  and 
freight  to  be  earned. 

Held— that  this   was  a   salvage  service  for 
which  the  tugs  were  entitled  to  remuneration. 
The  Madras,  [1898]  P.  90  :    8  Asp.  M.  C.  397  ; 
-nqg        [67  L.  J.  P.  53  ;  78  L.  T.  325— Jeune,  P. 

372.  Inetficient  Towage — Reasonable  Care  and 
Skill— Damages— Liability.]— The  appellants 
were  the  port  and  harbour  authority  of  Preston, 
and  were  entitled  to  make  contracts  for  towage 
of  vessels  using  that  port.  The  respondents' 
ship,  under  the  directions  of  the  harbour 
authority,  was  towed  up  the  river  on  the  tlood 
tide  towards  Preston,  preceded  by  two  other 
vessels,  also  in  tow.  These  tugs  were  hired  by 
the  appellants.  Owing  to  the  delay  of  the  fore- 
most tug,  the  respondents'  ship  grounded  and 
received  considerable  damage. 

.    Held— that  the  appellant  corporation  were 
liable  for  the  damage  caused. 

Decision  of  C.  A.  {The  Ratata,  [1897]  P.  118  ; 
66  L.  J.  P.  39  ;  67  L.  T.  224  ;   8   Asp.   M.   C. 
236)  affirmed. 
Preston  Corporation    v.  Biornstead,  The 

[Ratata.    [1898]    A.   C.  513:    67  L.J.  P. 

73  :  47  W.  R.  156  :  78  L.  T.  797  ;  8  Asp.  M.  C. 
427— H.  L.  (K.). 

373.  Infcrjirefatiou — Tvg-owners  made  'Third 
Party  —  Indemnity — Damages,  Measure  of — 
Coxts  of  Defendinq  Action— U.S.  C,  Ord.H\,  rr. 
48,  52,  53,  55.]— The  plaintiffs  loaded  a  cargo 
upon  a  barge  belonging  to  the  defendants,  D. 
Brothers,  who  engaged,  on  their  own  behalf  and 
not  as  agent  for  tlie  plaintiffs,  a  tug  belonging 
to  their ' co-defendants,  G.  and  Son,  to  tow  the 

23 


707 


SHIPPING  AND  NAVIGATION. 


708 


Towage  Contracts — Continued, 
barge  to  a  ship  which  was  loading  in  the  Thames. 
While  baing  towed  the  barge  came  into  collision 
with  a  vessel  at  anchor,  and,  in  consequence,  the 
plaintifis'  cargo  was  damaged.  The  plaintiffs 
brought  an  action  to  recover  the  damage  against 
both  the  defendants,  and  the  tug  owners  served 
upon  the  barge  owners  a  third  party  notice 
claiming  indemnity  from  them  in  respect  of 
any  damages  and  costs  which  the  plaintiffs 
might  recover  upon  the  ground  that  the  con- 
tract of  towage  was  upon  the  following  terms  ; 
"Gr.  and  Son  hereby  give  notice  that  they 
will  not  be  answerable  for  any  loss  or  damage 
which  may  happen  to,  or  be  occasioned  by,  any 
barge  or  vessel,  or  its  cargo,  while  in  tow,  how- 
ever such  loss  or  damage  may  arise,  and  from 
whosesoever  fault  or  default  such  loss  or  damage 
may  arise  ;  and  the  services  of  their  tugs  must 
be  understood  and  agreed  to  be  engaged  or 
accepted  upon  the  terms  that  they  are  to  be 
held  harmless  and  indemnified  from  any  loss 
or  damage,  and  against  the  faults  or  defaults 
of  their  servants,  or  any  claim  therefor  by 
whomsoever  made.  And  the  customers  of  the 
said  G.  and  Son  undertake  and  agree  to  bear, 
satisfy,  and  indemnify  them  accordingly."  No 
order  had  been  made  under  Ord.  16,  r.  53,  as  to 
the  mode  and  extent  in  or  to  which  the  barge 
owners  should  be  bound  or  made  liable  by  the 
judgment  in  the  action  as  against  the  tug 
owners.  At  the  trial  the  barge  was  held  not  to 
blame  and  the  tug  alone  to  blame  for  the 
collision,  and  judgment  was  entered  for  the 
barge  and  against  the  tug,  the  plaintiffs  to  re- 
cover from  the  tug  owners  all  the  costs.  Upon 
the  claim  for  indemnity  the  barge  owners  were 
held  liable  to  indemnify  the  tug  owners  against 
the  damages  and  costs  which  they  had  been 
held  liable  to  pay  to  the  plaintiffs  and  against 
their  own  costs  (74  L.  J.  P.  13  ;  91  L.  T.  695  ; 
10  Asp.  M.  C.  15). 

The  barge  owners  appealed,  first,  against  so 
much  of  the  first  judgment  as  held  the  tug- 
owners  liable  to  the  plaintiffs,  contending  that 
the  above  clause  exempted  them  from  liability, 
and,  secondly,  against  the  judgment  holding 
them  liable  to  indemnify  the  tug  owners.- 

Held,  as  to  the  first  appeal,  that  the  barge 
owners  had  no  right  to  appeal  against  the  jiidg- 
ment  holding  the  tug  owners  liable  to  the 
plaintiffs. 

Held,  as  to  the  second  appeal,  (1)  that, 
assuming  that  the  barge  ownei-s  could  upon  that 
appeal  question  the  judgment  against  the  tug- 
owners,  that  judgment  was  right,  as  the  clause 
in  the  tug  owners'  contract  did  not  release  them 
from  liability  to  third  persons,  but  only  gave 
them  a  right  of  indemnity  against  such  liability 
from  the  person  employing  them  ;  and  (2)  that 
the  tug  owners,  having  reasonably  defended  the 
action  brought  against  them,  were,  in  the 
circumstances,  entitled  to  recover  from  the 
barge  owners  the  costs  which  they  had  been 
held  liable  to  pay,  or  Lad  incurred,  as  well  as 
the  damages. 
The  Millwall,   [1905]  P.   155  ;  71  L.  J.   P. 

[61,  82  ;  5:^  W,  R.  471  ;  93  L.  T.  426,  429  ;  21 
T.  L.  R.  346  ;  10  Asp.  M.  C.  110,  113— C.  A. 


374.  Interpretation  —  Collision  between  Tow 
and  Skip  through  Negligence  of  Tug — Judgment 
against  Owners  of  Tug — Claim  for  Indemnity 
agaitist  Owners  of  'Tow.~\—A  barge,  whilst  in  tow 
of  a  tug,  came  into  collision  with  and  damaged 
another  vessel.  The  owners  of  the  other  vessel 
obtained  judgment  against  the  owners  of  the 
tug  ;  and  the  owner  claimed  to  be  indemnified 
by  the  barge  owners.  It  was  admitted  that  the 
collision  was  due  to  the  negligence  of  those  in 
charge  of  the  tug,  but  the  tug  owners  relied  on 
the  following  words  in  the  contract  of  towage  : — 
"  We  will  not  be  answerable  for  any  loss  or 
damage  which  may  happen  to  or  be  occasioned 
by  or  to  any  vessel  or  barge  or  their  or  its  cargo 
while  in  tow,  .  ,  .  nor  will  we  be  responsible 
for  any  loss  or  damage  which  may  happen  to  be 
caused  by  or  through  any  act  done  or  omitted  to 
be  done  by  any  person  or  persons  we  employ." 

Held— that  this  clause  only  restricted  their 
own  liability  to  the  barge  owners,  and  did  not 
amount  to  a  contract  by  the  latter  to  be 
responsible  for  damage  negligently  done  by 
the  tug  to  other  persons. 
The    Richmond,    (1903)    19    T.  L.   R.    29— 

[Div.  Ct. 

375.  Collision — When  Towage  ended — Third 
Party  Notice— Indemnity.^  —  Two  dock  tugs 
brought  a  steamer  to  her  berth  in  the  docks,  but 
a  barge  moored  to  a  buoy  prevented  her  hauling 
quite  close  alongside  the  quay  to  which  her 
ropes  had  been  already  made  fast.  The  dock- 
master  directed  two  men  from  the  tugs  to 
unmoor  thu  barge,  and  directed  a  third  tug  to 
tow  her  away.  This  operation  was  so  negli- 
gently performed  that  the  barge  collided  with 
the  steamer  and  sank. 

In  an  action  by  the  barge  owners  against  the 
dock  owners  the  latter  admitted  liability,  but 
claimed  indemnity  against  the  steamship  owners. 
It  appeared  that  a  firm  of  repairers  had  under- 
taken to  berth  the  vessel,  and  for  this  purpose 
hired  the  tugs  from  the  dock  owners,  upon  the 
terms  that  the  masters  and  crews  thereof  should 
cease  to  be  under  the  control  of  the  dock  owners, 
and  should  be  under  the  orders  of  the  master  of 
the  steamer,  and  be  deemed  the  servants  of  the 
steamer's  owners. 

Deane,  J.,  having  held  that  the  steamship 
owners  were  not  liable,  because  (1)  they  were 
not  parties  to  the  contract  in  question,  and 
(2),  in  any  case,  the  towage  contract  was  finished, 
and  the  tugs  and  their  crews  were  again  under 
the  control  of  the  dock  owners  when  the  collision 
occurred  : — 

Held — that  his  decision  must  be  upheld  for 
the  second  reason  given  by  him. 

Decision   of    Deane,   J.  ([1906]    P.   317;    75 
L.  J.  P.  104  ;  10  Asp.  M.  C.  347)  afiirmed. 
The  Kate,   [1907]  P.   296  ;   76  L.   J.   P.  134  ; 
[97  L.  T.  502— C.  A. 

XIV.  PILOTAGE. 

(a)  Authority  of  Pilot. 

376.  Collision  — Compulsory  Pilotage— Dutch 
Law— Liability  of  Owner  for  Fault  of  Pilot.'\— 
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Tilot&ge—Contbiued. 

Tlie  Prinz  Hendrik,  an  outward-bound  sea- 
going vessel,  within  the  pilotage  district  of  the 
mouth  of  the  Scheldt,  having  on  board,  as  she 
was  required  to  have,  a  duly  licensed  pilot  for 
the  district,  collided  with  the  British  screw 
steamship   Gutha. 

Held — that  the  position  of  the  pilot  according 
to  Dutch  law  is  very  much  the  same  as  in  other 
countries  where  a  pilot  has  to  be  taken  and  paid 
for  ;  but  the  charge  of  the  ship  is  not  sur- 
rendered to  him.  The  pilotage,  therefore,  is  not 
compulsory  in  the  sense  in  which  it  has  to  be 
compulsory  according  to  English  law  in  order 
to  discharge  the  owner  from  liability  for  the 
fault  of  the  pilot. 

The    Prinz    Hendrik,    [1899]     P.    177;    ()8 

[L.  J.  P.  86  ;  80  L.  T.  838  ;  8  Asp.  M.  C.  548— 

Barnes,  J. 

377.  CuUlsion  —  Compulsory  Pilotage — Lla- 
hility  of  Pilot—Full  Charge  of  Vessel— Pilot 
jihicf-d  l)]i  Owner  in  Dlsadrantageovs  Position — 
Puty  of  Pilot  to  Beslst.] — When  a  licensed 
pilot  is  placed  in  charge  of  a  vessel,  in  a  place 
where  pilotage  is  compulsory,  it  is  his  duty  to 
take  full  charge  of  her,  and  to  give  such  orders 
as  are  necessary  to  carry  out  what  he  thinks 
requires  to  be  done.  On  the  happening  of  a 
collision  it  is  no  excuse  for  him  to  say  that  he 
was  placed  by  the  owner  of  the  vessel  in  a  dis- 
advantageous position.  His  duty  is  to  see  that 
he  is  placed  in  the  position  from  which  he  can 
best  manage  the  requisite  operation,  and  to  resist 
being  placed  in  a  disadvantageous  position.  If 
he  takes  no  steps  to  resist  being  placed  in  a  dis- 
advantageous position,  he  must  be  held  to  have 
acquiesced   in   the   arrangement,   and   will   not 

responsibility   for    damages   to  another 
by  collision. 

Greenock  Towing  Co.  v.  Hardie,  (1902)  4  F. 

[215. 

378.  Compulsorij  Pilotage — Assistance  from 
Muster.'] — Though  the  master  of  a  ship  is  not 
entitled  to  interfere  with  the  pilot  in  the  naviga- 
tion of  the  ship,  the  pilot  is  entitled  to  competent 
assistance  from  the  master  and  crew.  Where, 
therefore,  the  pilot,  who  was  in  compulsory 
charge  of  a  steamship,  mistook  the  lights  of  a 
vessel  at  anchor  for  those  of  a  vessel  in  motion, 
it  was  held  to  be  the  duty  of  the  master  to  call 
the  pilot's  attention  to  the  fact  that  the  lights 
were  stationary,  and  the  steamship  was  held  to 
blame  for  a  collision  with  the  vessel  at  anchor. 
The  Tactician,    [1907]  P.  244;    76  L.  J.  P. 

[so  ;  28  T.  L.  R.  869—0.  A. 

(b)  Defence  of  Compulsory  Pilotage. 

379.  Collision  In  Belgian  Waters — Otoner  held 
liable  for  Pllofs  Negligence.] — A  collision  in  the 
Scheldt  was  found  to  be  tlue  to  the  pilot's  default. 
By  art.  221  of  the  Belgian  Code,  "  the  presence 
of  a  pilot  on  board  is  no  defence":  held  also, 
upon  the  authorities,  that  a  Belgian  pilot,  tliougli 
compulsory  in  tlie  sense  that  iiis  tee  must  be 
paiil,  is  not  compulsorily  in  charge,  because  the 


master  need  do  no  more  than  pay  his  fee  ;  the 
result  being  that,  even  if  the  master  does  hand 
over  the  sole  charge  to  the  pilot,  the  owner 
remains  liable  for  negligent  navigation. 

The  Augusta  ((1887)  57  L.  T.  326;  6  Asp. 
M.C.  161— C.  A.),  The  dug  Maniterlng  ((1882)  7 
P.  D.  52,  132  ;  51  L.  J.  P.  57  ;  30  W.  &.  835  ; 
46  L.  T.  905— C.  A.),  and  The  Prlns  Hcndrlh 
([1899]  P.  177  ;  68  L.  J.  P.  86  ;  47  W.  R.  183  ; 
80  L.  T.  838  ;  8  Asp.  M.  C.  513— Barnes,  J., 
No.  376,  sujjra)  followed. 
"  The  Dallington,"  [1903]  P.  77  ;  72  I,.  J.  P. 

[17  ;  51  W.  R.  607  ;  88  L.  T.  128  ;  19  T.  L.  R. 
250  ;  9  Asp.  M.  C.  377— Bucknill,  J. 

380.  Defence  of  No  Negligence — Negligence  of 
Compulsory  Pilot.] — He  who  sues  for  damages 
caused  by  the  negligence  of  another  must,  in 
Admiralty  as  well  as  in  other  cases,  make  out 
that  negligence. 

The  defendants  denied  that  there  had  been  any 
negligence  on  board  their  ship.  The  Burma  ; 
but  alleged  that  if  there  had  been  such  negli- 
gence it  had  not  been  the  negligence  of  them- 
selves or  their  servants.  On  the  trial  it  was 
found  that  the  negligence  of  The  Burma  was 
not  that  of  the  defendants'  servants,  but  of  the 
person— the  agent— whom  they  were  by  law 
compulsorily  bound  to  employ. 

Held — that  the  suit  must  be  dismissed  with 
costs. 


The  Burma,  (1899)  80   L.    T.    i 
[M.  C.  547- 


08  ;    8   Asp. 
-Bucknill,  J. 


381.  Failure  to  Stand  hy— Effect— Merchant 
Shipping  Act,  1894  (57  &  58  Vict.  c.  60),  s.  422.] 
— Where  a  collision  is  proved  to  be  due  solely  to 
the  negligence  of  a  pilot  employed  compulsorily, 
the  owners  of  the  vessel  are  not  rendered  liable 
by  the  fact  that  the  master  committed  a  breach 
of  sect.  42  of  the  Merchant  Shipping  Act,  1894,  by 
failing  to  stand  by  the  other  vessel.  The  statu- 
tory presumption  referred  to  in  that  section 
only  arises  in  the  absence  of  "  proof  to  the  con- 
trary." 

The  Queen  ((1869)  L.  R.  2  A.  &  E.  354  ;  38 
L.  J.  Ad.  39;  20  L.  T.  855— Phillimore,  J.) 
followed. 

The  Sussex,  [1904]  P.  236  ;  73  L.  J.  P.  73; 
[90  L.  T.  549  ;  9  Asp.  M.  C.  578— Barnes,  J. 

382.  Fault  not  that  of  the  Pilot  alotw.]  — 
Those  who  rely  upon  a  plea  of  compulsory 
pilotage  as  a  defence  to  an  action  arising  out  of 
a  collision  must  prove  to  the  satisfaction  of  the 
Court  that  the  fault  was  that  of  the  pilot  alone, 
and  that  his  mistake  was  not  induced  by  an 
officer  of  the  vessel. 

The   Bex   JIohk,    (1!»o4)    52    W.    R.     686— 
[  Barnes,  J. 

383.  Fault  of  Pilot.] — In  an  action  arising 
out  of  a  collision  on  the  Clyde  the  owners  of  the 
injured  vessel,  which  was  at  the  time  lying  at  a 
wharf,  pleaded  that  the  colliding  vessel  was  not 
properly  trimmed  for  navigating  a  narrow  river, 
and  that  she  was  negligently  navigateii. 

23—2 
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Pilotage—  C'lntlmu'd. 

The  defendants  proved  that  the  pilot  had 
deliberate!}'  elected  uot  to  have  her  trim  altered, 
that  he  was  compulsorily  in  charge,  and  that  all 
his  orders  were  obeyed. 

Held — a  sufficient  answer  to  both  allegations, 
assuming  them  to  be  well  founded. 
London  and  Glasgow  Engineering  Co.  i\ 

[Anchor  Line,  (1904)  5F,  1089— Ct.  of  Sess. 

384.  Harimcli  Harhmir  —  Vessel  Anchored 
TeiiqMtrarily — Berthed  07i  Tide  lih'ing — Collishm 
while  heing  Berthed — Duration  of  Covipulsori/ 
Pilotage.'\ — Pilotage  "  into  and  out  of  "  Harwich 
Harbour  is  compulsory.  A  vessel  was  brought 
in  in  charge  of  a  pilot,  and  (the  tide  being  low) 
was  anchored  for  a  few  hours  before  being 
brought  to  her  discharging  berth  in  the  harbour. 
"While  being  biought  to  her  berth  from  the 
anchorage  in  charge  of  the  same  pilot  she  came 
into  collision  with  another  vessel  which  was 
lying  at  her  mooiings. 

Held — that  the  vessel  remained  in  charge  of 
a  compulsory  pilot  until  she  arrived  at  her 
discharging  berth,  although  a  small  extra  fee 
was  paid  to  him  for  berthing  her,  and  the  owner 
was  not  liable  for  the  damage  caused  by  the 
collision. 

The  OLE  Bull,  [1905]  P.  52  ;  74  L.  J.  P.  75  ; 

[58  W.  E.  590  ;  92  L.  T.  807  ;  21  T.  L.  R.  133  ; 

10  Asp.  M.  C.  84— Barnes,  J. 

385.  Moving  and  Stationary  Vessels  —  Pre- 
snmjjtion — Proof  of  Pilofs  Default— Drfectice 
Equipment  of  Ship.'] — Where  a  moving  vessel 
collides  with  a  stationary  one,  the  presumption 
is  that  the  former  is  to  blame.  Nor  is  it 
sufficient  for  the  defendants  to  prove  that  she 
was  compulsorily  in  charge  of  a  pilot  ;  it  is 
necessary  to  prove  also  that  the  collision  was 
due  to  his  default. 

So  held,  where  the  anchors  of  the  moving 
vessel  were  not  available  for  use,  and  it  was  not 
shown  that  the  pilot  had  been  consulted  as  to 
the  advisability  of  moving  her  in  that  condition. 

Semile,  also,  if  the  pilot  was  in  default,  the 
owners  were  also  in  default  for  not  having  the 
vessel  properly  equipped. 

Mann  Macneal  &  Co.  r.  Ellerman   Lines, 
[(1905)  7  F.  213— Ct.  of  Sess. 

386.  Port  Katal  —  Collision  ichile  Mooring 
Ship  ill  Berth  — Regulations  of  Ports.']— ^y 
Regulation  1 7  of  the  Regulations  of  Port  Natal, 

n  which  pilotage  is  compulsory  except  for 
certain  exempted  ships,  "  no  master  or  person  in 
charge  of  an  unexempted  vessel  shall  cross  the 
bar  Tn  such  a  vessel  oi  shift  the  berth  of  such 
vessel  in  the  harbour  without  a  pilot  or  other- 
wise without  permission."  By  Regulation  29, 
"  the  master  of  every  vessel  shall  occupy  the 
berth  assigned  to  such  vessel  and  change  the 
berth  if  so  directed ;  in  default  whereof  the 
removal  may  be  effected  by  the  port  authorities 
at  the  risk  and  expense  of  vessel  and  owners." 

The  port  authorities  directed  a  vessel  which 
was  not  within  the  exemption  from  compulsory 


pilotage  to  change  her  berth,  and,  as  the  master 
failed  to  comply  with  the  direction,  the  port 
authorities  sent  a  pilot  with  a  tug  to  shift  her. 
While  being  so  shifted  she  came  into  collision 
with  another  vessel  solely  through  the  fault  of 
the  pilot. 

Held — that  under  the  above  regulations  the 
pilot  was  at  the  time  acting  as  a  pilot  compul- 
sorily in  charge,  and  the  shipowners  were  not 
liable  for  the  collision. 

The  Suffolk,  (1905)  21  T,  L.  R.  267— Deane, 

[J. 

387.  Tgne  Pilotage  Cunfirmation  Act,  18G5  (28 
Vict.  c.  U)— Merchant  Shipping  Act,  1894  (57 
&  58  Vict.  e.  60),  .v.  r,04.]— The  Tyne  Pilotage 
Order  Confirmation  Act,  18(55,  which  provides 
that  nothing  in  the  order  confirmed  shall  extend 
to  oblige  the  owner  or  master  of  any  vessel  to 

I  employ  a  pilot  within  the  Tyne  pilotage  district, 
'  does  not  prevent  the  application  of  sect.  604  of 
the  Merchant  Shipping  Act,  1894,  which  makes 
pilotage  compulsory  on  a  vessel  carrying  passen- 
gers between  places  in  the  British  Isles  where 
neither  her  master  nor  mate  possesses  a  pilotage 
certificate. 

Where,  therefore,  a  steamer,  whilst  on  a  voyage 
from  Leiih  to  Newcastle  with  passengers,  was 
proceeding  up  the  river  Tyne  in  charge  of  a 
duly  licensed  pilot,  and  came  into  collision  with 
another  vessel  solely  owing  to  the  fault  of  the 
pilot,  and  neither  her  master  nor  mate  held  a 
pilotage  certificate  : — 

Held — that  the  employment  of  the  pilot  was 
compulsory  by  law,  and  that  consequently  the 
owners  of  the  steamer  were  not  liable  for  the  loss 
occasioned  by  the  collision. 

2he  Johann  Scerdrup  (6  Asp.  M.  L.  C.  73  ; 
12  P.  D.  43)  distinguished. 
The  Warsaw,  [1898]   P.  127  :  8  Asp.  M.  L.  C 

[399  ;  67  L.  J.  P.  50  ;  78  L.  T.  327  ;  14  T.  L.  R. 
275  ;  46  W.  R.  638— Barnes,  J. 

(c)  Exempted  Ships. 

388.  Coast i/ig  Trade — Ji-initg  House  Outport 
Districfx — Trading  to  anij  Port  in  Europe  Xorth 
and  I'Ja.st  of  Jirest'— Merchant  Shipping  Act,  1894 
(57  &  58  Vict.  c.  60),  s.  622,  suh-s.  1  ;  s.  625, 
sub-ss.  1,  3.] — The  Glanystimjth,  a  British  steam- 
ship employed  in  the  Mediterranean  and  Atlantic 
trades,  arrived  at  Ipswich  from  Gaza,  in  Turkey, 
and  discharged  part  of  her  cargo,  viz.,  1,400  tons 
of  barley,  and  was  proceeding  with  1,400  tons  of 
barley,  the  remainder  of  her  cargo,  without  pas- 
sengers, but  in  charge  of  a  duly  licensed  Trinity 
House  pilot,  for  the  port  of  Ipswich,  down  the 
river  Orwell,  on  her  voyage  to  Leith,  when  she 
came  into  collision  with  and  damaged  the  ketch 
Sarah  Lizzie,  lying  at  anchor.  Where  the  col- 
lision occurred  was  within  the  limits  of  the  port 
of  Ipswich,  one  of  the  Trinity  House  outport 
districts. 

Held — that  Tlie  Glanystwyth  was  not  a  vessel 
employed  in  the  coasting  trade  of  the  United 
Kingdom  within  sub-sect.  1  of  sect.  625  of  the 
Merchant  Shipping  Act,  1894,  nor  was  she 
trading  from  any  port  of  Great  Britain  within 
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Pilotage — (Continued. 

any  of  the  Trinity  House  outport  districts  to  any 
l)()it  in  Europe  north  and  east  of  Brest  within 
the  exemption  contained  in  sub-sect.  3  of  that 
section.  Therefore  The  Glanysfwyth  was  bound 
to  have  a  comi)ulsory  pilot  on  board. 

"Europe"  in  the  sub-section  means  the  con- 
tinent of  Europe,  and  does  not  include  the 
United  Kingdom. 

The  Winedead{\\%ro^  P.  170  ;  6-t  L.  J.  P.  51  ; 
72  L.  T.  01  ;  7  Asp.  M.  C.  547  ;  11  R.  720— 
Bruce,  J.)  followed. 

The  Glanystw^th,    [1899]   P.  118;  (58  L.J. 

[P.  371  ;  80  L.  T.  204  ;   15  T.  L.  R.  224  ;  8 

Asp.  M.  C.  513— Jeune,  P. 

389.  '•Coa.iflng  Vesxel" — Vessel  Saui/if/  nnder 
Foi-e'Hjn-(](nn(i  Articles — Vessel  taking  ('tin/o  at 
Port  in' United  Kingdom  to  le  Blscharged  at 
another  Port  in  United  Kingdom— Comjmlsory 
Pilot— Bristol  Wharfage  Act,  1807  (47  Geo.  3, 
sess.  2,  c.  xxxiii.),  s.  9 — Merchant  Shipping  Act, 
1894  (57  &  58  Vict.  c.  60),  s.  603,  suh-s.  2.]— 
A  ship  sailing  under  foreign-going  articles  left 
Swansea  and  went  to  various  ports  within  and 
without  the  United  Kingdom.  She  went  from 
Dieppe  to  Hull  in  ballast,  and  there  took  in  a 
cargo  for  Bristol,  where  she  discharged  such 
cargo,  still  sailing  under  the  same  articles. 
When  on  the  voyage  from  Hull  to  Bristol,  the 
ship  was  proceeding  up  the  Bristol  Channel,  and 
was  within  the  limits  of  the  port  of  Bristol, 
within  which,  by  sect.  9  of  the  Bristol  Wharfage 
Act,  1807,  pilotage  by  a  British  pilot  is  compul- 
sory for  all  vessels  except  "  coasting  vessels  and 
Irish  traders."  The  master  refused  to  take  a 
compulsory  pilot  on  board,  on  the  ground  that 
the  ship  during  the  voyage  from  Hull  to  Bristol 
was  a  "  coasting  vessel  "  within  the  meaning  of 
the  exemption,  by  reason  of  her  having  taken 
in  cargo  at  Hull  destined  to  be  discharged  at 
Bristol,  both  ports  being  within  the  United 
Kingdom. 

Held— that  the  ship  was  not  a  "  coasting 
vessel"'  at  the  time  in  question,  and  the  fact 
that  she  took  in  cargo  at  Hull,  a  port  in  the 
United  Kingdom,  which  she  was  going  to  dis- 
charge at  Bristol,  anotlier  port  in  the  United 
Kingdom,  did  not  make  her  a  "  coasting  vessel  " 
OQ  the  voyage  from  Hull  to  Bristol,  and  that  the 
master  was  properly  convicted,  under  sect.  (>03, 
sub-sect.  2,  of  the  Merchant  Shipping  Act,  1894, 
f(n-  having,  within  a  district  where  pilotage  was 
compulsory,  refused  to  take  a  pilot  on  board. 

Phillips  r.  Born,  (1906)  93  L.  T.  634  ;  10  Asp. 
[M.  C.  131— Div.  Ct. 

390.  London  District— "■  Constant  Trader'"- 
PlU,t,i<ie  Act,  1825  (6  Geo.  4,  c.  125),  .s-.  59— 
Order  In  Council,  Fehruary  ISth,  IHrA— Mer- 
chant Shipping  Act,  1894  (57  &  58  Vict.  c.  60), 
.,.  (JOIJ.] — The  Cayo  lionlto,  a  new  vessel  and 
British  ship,  belonged  to  the  defendants,  Die 
Cuban  Steamship  Co.,  which  had  several  other 
vessels  and  ships  which  they  chartered  from  timt; 
to  time.  The  vessels  were  worked  in  two  lines  ; 
one  was  from  Antwerp  to  London,  and  then  on 


to  America  and  back,  and  the  other  from  London 
to  New  Orleans  direct  with  liberty  to  call  at 
Bermuda.  Tlie  Cayo  Ihinlto  had  made  one 
voyage  previously  to  the  collision,  going  from 
London  to  Antwerp  and  then  on  to  Mexico.  On 
the  voyage  in  question  she,  having  some  cai-go  on 
board  and  one  passenger,  was  on  the  same  round 
from  London  to  Antwerp,  and  then  on  to  Mexico. 
\i\  the  course  of  the  passage  from  London  to 
Antwerp  a  collision  took  place  near  the  Black 
Deep  Lightship  in  the  estuary  of  the  Thames, 
for  which  the  pilot  of  The  Cayo  Jhi nit o  was  alone 
to  blame. 

Held— that  The  Cayo  lionlto  was,  as  a 
matter  of  law  and  of  fact,  within  the  exemption 
in  the  Order  in  Council  of  1854,  viz.,  of  "ships 
and  vessels  trading  to  ports  between  Boulogne 
(inclusive)  and  tlie  Baltic  on  their  outward 
l)assages  "  ;  that  she  was  a  "  constant  trader " 
within  sect.  59  of  the  Pilotage  Act,  1825,  and 
therefore  exempt  from  the  compulsion  to  take  a 
pilot  ;  and  that  the  defendants  were  responsible 
for  the  collision. 

Decision  of   Barnes,   J.   f[1902]    P.  216;    71 
L.  J.  P.   88;  86   L.  T.  867;    18   T.  L.  K.  080) 
affirmed. 
The   Cayo  Bonito,   [1903]  P.  203  ;    72  L.    J. 

[P.  70  ;  89  L.  T.  260  ;  19  T.   L.   R.  609  ;  .52 
W.  R.  133;  9  Asp.  M.  C.  445— C.  A. 

391.  '•'Passengers''  —  Distressed  Seamen  — 
Merchant  Shipping  Act,  1894  (57  &  58  Vict, 
c.  60),  ss.  190—193,  625,  627.]— Distressed  sea- 
men shipped  under  an  order  of  a  British  con- 
sular officer  at  a  foreign  port,  pursuant  to  the 
Merchant  Shipping  Act,  1894,  s.  192,  are  not 
"  Ijassengers "  within  the  meaning  of  sect.  625 
of  the  Act,  wiiich  exempts  shii)S  navigating 
within  the  limits  of  the  jjort  to  which  they 
belong  "when  not  carrying  passengers"  from 
compulsory  pilotage  in  the  London  district  and 
in  the  Trinity  House  outport  districts. 

Where,  therefore,  a  collision  occurred  in  the 
liver  Tha-.aes,  within  the  limits  of  the  port  of 
London,  between  a  barge  and  a  steamer  belong- 
ing to  that  port  which  carried  five  distressed 
seamen  shipped  under  an  order -of  the  British 
consul  at  Leghorn,  and  a  Trinity  House  pilot 
who  was  in  charge  of  the  steamship  was  found 
solely  to  blame  for  the  collision,  it  was 

Held— that  the  owners  of  the  steamship  were 
liable  for  the  damage  done  to  the  barge,  as  the 
steamship  was  not  under  compulsory  pilotage. 
The  Clymene,    [1897]    P.  295;    8    Asp.    M.  C. 

[287  ;  66  L.  J.  (P.  D.  A  )  152  ;  76  L.  T.  811  ; 
46  \V.  R.  109— Barnes,  J. 

392.  Shl/i  passing  through  Pilotage  District — 
Isle  of  W'ii/ht  mill  Southampton  District — 
Merchant  Shipping  Act,  1894  (57  &  58  Vict. 
c.  60),  .V.  605,  suh-s.  1.]— A  collision  occurred  in 
the  Solent  between  two  vessels,  both  of  which 
were  in  charge  of  pilots.  One  of  the  vessels  was 
on  a  voyage  from  New  York  to  Southampton, 
and  at  liie  lime  of  the  collision  had  on  board  an 
Isle  of  Wiglit  pilot,  who  would  have  had  to  give 
up  charge  of  the  vessel  to  a  Southampton  pilot 
upon  entering  Sonlhamiiton  Water. 
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Tilot&ge—Confinitfd.  )S.  6.]— There   is  nothing  to  be  found  in  the 

HELD-that  the  Solent  and  Southampton  ^t^t^^^s  or  the  ^bye-laws  made  Pursuant  to 
Water  were  one  pilotage  district,  which  was  I  sect,  i^i  of  the  Merchant  Shipping  Act  1854, 
divided  into  two  parts-namely,  the  Isle  of  ^he  Provisions  of  which  section  are  repeated  m 
Wight  and  Southampton  Water  parts-for  the  I  ^^ct.  o82  of  the  Merchant  Shipping  Act,  1894, 
purpose  of  licensing  pilots  ;  and  that  therefore  i  ^h^ch  in  any  way  abolishes  tbe  compulsion  by 
the  vessel  in  quesfion  was  not  exempt  from  j  ^ect  6  of  the  Nevycastle  Pilot  Act  180l  so  far 
compulsory  pilotage  at  the  time  of  the  collision  !  ^^  the  port  of  Bb-th  is  concerned  for  that  port 
under  sect.  605,  sub-sect.  1.  of  the  Merchant  !  ^^  «°e  of  the  '•  creeks  or  members  of  the  port  of 
Shipping  Act,  1894,  as  being  on  a  voyage  1  Newcastle-upon-Tyne.  Pilotage  is,  therefore 
between   two   places,  both   situate   out   of   the  j  ^f^^'fF  ^^'^  ^  navigating  the  port 

pilotage  district. 


The  Assaye,  [190oJ  P.  289;  74  L.  J.  P.  145  ; 

[21  T.  L.  R.  677  :  54  W.  R.  203  ;  94  L.  T.  102  ; 

10  Asp.  M.  C.  183— Deane,  J. 


of  Blyth. 

The  Holar,  [1901]   P.  7  ;   69    L.  J.  P.  140  ; 
[49  W.  E.  224  ;  83  L.  T.  436  ;  17  T.  L.  R.  17  ; 
9  Asp.  M.  C.  143— Barnes,  J. 


S/iip    Trad i tiff  from   any  Port  in   Great 


396.  Port  of  Bristol  —  Overlapping  Pilotage 
Districts    of    Bridol,     Cardiff,    Newport^    and 
"         '     '"\arfage    Act,    1807    (47 
s.  9 — Bristol  Channel 
Pilotage  Act,  1861  (24  &  25  Vict.  c.  cxxxvi.), 
sx.  4,  29 — Pilotage  Order   Confirmation  (^No.   1) 
Act,  1891  (54  &  55  Vict.  c.  clx.),  Sched.,  s.  3.]— 
Under  the  true  construction  of  the  Acts  govern- 
ing   the    overlapping   pilotage    districts    round 
Bristol  a   vessel,  not   being  exempt  from  com- 
pulsory pilotage  in  the  port  of  Bristol,  must,  if 
bound  for  that  port,  take   on   board  a   Bristol 
pilot  as  soon  as  she  gets  within  the  limits  of  the 
poit :  this  is  so  even  though  she  be  bound  from 
Held— that  while   on   the   voyage   from  the    Cardiff,  Newport,  or  Gloucester,  and  is  still  within 
Thames     to    Rotterdam    she    was    within     the    the  pilotage  district  of  her  port  of  sailing ;  and 
exemption.  |  the  pilot  from  such  port  must,  on  demand,  give 

up  charge  to  a  Bristol  pilot  as  soon  as  the  vessel 
enters  the  limits  of  the  port  of  Bristol. 
Reed  i\  Goldswoethy,  (1904)  90  L.  T.  126  ;  9 


Britain— ]\Jerchant  Shippi/u/  Act,  1894  (57  &  58  ^//"'"*  "J  p^'/*'"''  „^' 
Vict.  c.  60),  s.  625,  s^cbtsecf.  3.]-By  the  Mer-  Gloucester-Bristol  ^hw. 
chant  Shii^i^ing  Act,  1894,  s.  6%  sub-sect.  3,  Geo.J,_^.....^2,^.^.xxxni^ 
"  ships  trading  from  any  port  in  Great  Britain 
within  the  London  district "  to  any  port  in 
Europe  south  and  east  of  Brest  are  exempted 
from  compulsory"  pilotage  within  the  London 
district. 

A  ship  on  a  voyage  from  South  America  to 
Rotterdam,  with  leave  to  carry  cattle  to  London, 
came   into  the   Thames  and  landed  the  cattle, 
and  then  proceeded  on  her  voyage, 
the 
she 


Decision  of  C.  A.  [1896]  P.  281,  affirmed. 
Owners    of    Steamship    Rutland,    Eden- 
[BRiDGE  V.  Green,  [1897]  A.  C.  333  ;  8  Asp. 


M.  C,  270  ;  66  L.  J.  (P.  D.  A.)  105  ;  76  L.  T. 
662— H.  L.  (E.). 

Ship,    when    not     carrying     Passengers, 


[Asp.  M.  C.  529— Div.  Ct. 

397.  Port  of  Leitli — Merchant  Sliipping  Act 
1894  (57  &  58  Vict.  c.  60),  s.  mi— Port  of  Leith 


Trading  from  Port  in^  Europe  Northland  East  I  ^^^  ^^   Qg^  4^  ^._  xxvii.),  s.  35.]— The  master  of 
'  ""      '      "      '      "    "'  '  ''    ^''"'     "      '    a  ship  carrying  passengers  between  places  in  the 

British  Isles  must  employ  a  qualified  pilot  within 
the  district  for  which  the  Leith  Trinity  House 
was  entitled  to  license  pilots. 

The  general  exemption  in  sect.  35  of  1  Geo.  4, 
c.  xxxvii.,  was  impliedly  repealed  by  sect.  604 
of  the  Merchant  Shipping  Act,  1894,  as  regards 
the  class  of  vessels  to  which  it  applies. 
Randall  v.  Renton,  (1904)  5  F.  (J.  C.)  16— Ct. 
[of  Justy. 


of  Brest— Merchant  Shippinq  Act,  1894  (57  & 
58  Vict.  c.  6(1),  ss.  603,  625.]— The  defendants 
were  the  owners  of  the  Norwegian  vessel  The 
Columlus,  which  arrived  within  the  limits  of 
the  London  district  from  the  port  of  Christiania, 
in  Norway,  laden  with  timber,  but  with  no 
passengers  on  board. 

The  plaintiff,  a  duly  licensed  Trinity  House 
pilot,  tendered  his  services  to  pilot  the  ship  to 
Gravesend.  The  master  refused  his  services. 
The  plaintiff  brought  an  action  to  recover  the 
amount  of  his  pilotage  and  costs. 

HELD-that  a  foreign  vessel  was  not  exempt  j 
under  the  Act  of  6  Geo.  4,  c.  125,  s.  59,  because 
she  was  not  a  vessel  with  a  British  register. 
A  foreign  vessel  without  passengers  is,  however, 
exempted  under  the  Merchant  Shipping  Act, 
1894,  as  it  trades  within  the  meaning  of  sect. 
625  (4)  of  that  Act,  and  that  consequently  The 
Columbus  was  exempt. 

The    Columbus,  (1899)    80    L.    T.   203 ;    15 
[T.  L.R.221  ;  8  Asp.  M.  C.  488— Jeune,  P. 

(d)  Limits  of  Compulsory  Pilotage. 

395.  Port  of  Blyth— ''  Creeks  or  Members  "  of 
Port  of  Kewcastle-on-Tyne — Foreign  Vessel  — 
Newcastle  Pilot  Act,  1801  (41  Geo.  3,  c.  Ixxxvi.), 


398.  Port  of  Lirerpool — Imoard-bound  Vessel 
— Tahing  Vessel  to  Stage  to  Discharge  Cattle — 
Vessel  in  Course  of  Progress  to  her  Dock — Out- 
ward-bound  Vessel — Tahing  Vessel  to  Stage  to 
Embark  Passengers  —  "-Proceeding  to  Sea"  — 
Pilot's  Extra  Remujieration  for  taking  Vessels 
to  Stages — Mersey  Docks  Acts  Consolidation  Act, 
1858  (21  &  22  Vict.  c.  xcii.),  ss.  121—125,  127, 128, 
130,  133,  138,  139,  221.]— Pilotage  is  compulsory 
in  the  case  of  all  vessels,  other  than  coasters  in 
ballast  and  vessels  under  the  burthen  of  100 
tons,  proceeding  into  or  out  of  the  port  of  Liver- 
pool. By  the  Mersey  Docks  Acts  Consolidation 
Act,  1858,  the  Mersey  Docks  and  Harbour 
Board  is  constituted  the  pilotage  authority  for 
the  port,  with  power  to  license  pilots  for  the 
port,  and  power  to  fix  pilotage  rates  for  piloting 
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Pilotage — Cont'umed. 

vessels  out  of  and  to  the  port  of  Liverpool.  It  is 
the  duty  of  the  pilot  of  an  inward-bound  vessel 
to  pilot  the  same  into  one  of  the  wet  docks 
within  the  port  without  making  any  additional 
charge  fur  so  doing,  unless  his  attendance  is 
requh-ed  on  board  such  vessel  while  at  anchor  in 
the  Mersey  and  before  going  into  dock,  in  which 
case  he  is  entitled  to  receive  five  shillings  per  day 
for  such  attendance.  In  the  case  of  outward- 
bound  vessels  it  is  provided  that  in  case  the 
master  of  any  such  vessel  shall  "  proceed  to  sea," 
and  shall  refuse  to  take  on  board  or  employ  a 
pilot,  he  shall,  nevertheless,  pay  the  full  pilotage 
rate. 

An  inward-bound  steamer  was  boarded  by  a 
duly  licensed  pilot  and  by  him  brought  into  the 
Mersey  ;  but,  before  going  into  dock,  she  was 
brought  to  two  stages  to  discharge  cattle  and 
sheep.  The  owners  of  the  vessel  paid  the  pilot 
the  inwaril  compulsory  pilotage  rate,  and  the 
sum  for  two  days'  attendance,  to  which  he  was 
entitled  imder  the  Act.  An  outward-bound 
steamer  left  the  dock  in  charge  of  a  duly  licensed 
pilot,  and,  after  snchoring,  was  brought  along- 
side the  stage  by  the  pilot  and  embarked  her 
saloon  passengers"  their  baggage,  and  the  mails. 
She  then  proceeded  on  her  voyage,  being  piloted 
by  her  pilot  to  the  outward  compulsory  pilotage 
limit.  The  owners  of  the  vessel  paid  the  pilot 
the  outward  compulsory  pilotage  rate.  The 
Mersey  Docks  Acts  Consolidation  Act,  1858, 
gives  the  Board  power  to  make  bye-laws,  and  by 
a  bye-law  so  made  the  Board  fixed  a  sum  as 
extra  remuneration  for  removing  vessels  to  the 
landing  stages.  The  pilots  claimed  such  sum  as 
the  remuneration  fixed  as  aforesaid,  or,  in  the 
alternative,  as  a  reasonable  remuneration  for 
extra  services  in  taking  the  vessels  to  the  stages. 

Held — that  an  inward-bound  vessel,  if  she 
cannot  go  direct  into  dock  on  her  arrival  in  the 
river,  is  in  course  of  progress  to  her  dock  while 
she  remains  at  anchor  with  the  intention  of 
(locking  as  soon  as  weather  and  tide  will  permit, 
and  that  the  rates  of  pilotage,  in  addition  to  the 
proper  charge  for  attendance,  were  fixed  to  cover 
the  duties  of  the  pilot  in  such  case,  but  that 
these  rates  do  not  cover  the  services  of  the  pilot 
in  taking  the  vessel  to  the  stages. 

Held  that,  if  an  outward-bound  vessel  is 
loaded,  equipped,  and  prepared  ready  for  sea, 
and  in  that  condition  makes  such  progress  to  sea 
as  tide  and  weather  permit,  from  her  point  of 
.starting  on  her  voyage  she  is  proceeding  to  sea 
within  the  meaning  of  the  Act ;  but  that  a  vessel 
is  not  so  proceeding  to  sea  if  after  leaving  her 
dock  she  remains  waiting  in  port  for  the  purpose 
of  peiformiiig  operations  which  are  necessary  in 
order  to  complete  her  loading,  or  other  prepara- 
tions required  in  order  to  lender  her  ready  for 
sea;  and  that  the  C(  mpulsory  rate  does  nut 
cover  the  service  rendered  by  the  pilot  in  taking 
the  outward-bound  vessel  U)  the  stage  to  take 
on  board  her  passengers,  their  baggage,  ami  the 
mails. 

Held,  therefore,  that  in  both  cases  the  pilots 
were  entitled  to  the  extra  remuneration  claimed. 

iSemhle,  that  vessels  outward-bound  from,  and 


inward-bound  to,  the  port  of  Liverpool,  and  in 

charge  of    a  duly  licensed  pilot,  are  not  under 

compulsory   pilotage  wliilst   i>roceeding  to    the 

stages  for  the  aforesaid  purposes. 

Mersey    Docks   and    IIarboue    Board    r. 

[CuNARD    SS.  Co.,  Ld.,  The  Servia,  The 

Carinthia,  (1898)  8    Asp.    M.   L.   C.   353; 

78  L.  T.  54— Barnes,  J. 

399.  Port  of  Liver jmil — Mersey  Docks  Acts 
ConsoUdation  Act,  1858  (21  &  22  Vict.  c.  xcii.), 
ss.  127,  133.]— One  of  the  limits  of  the  port  of 
Liverpool  for  pilotage  purposes  was  fixed  in  1858 
as  the  fairway  buoy  of  Queen's  Channel ;  this 
buoy  has  now  been  removed. 

Held — that  the  pilot's  duties  now  extend  not 
merely  to  the  spot  originally  occupied  by  the 
buoy,  but  to  the  Bar  Lightship,  which  marks  the 
present  exit  from  the  Channel. 
The  Sussex,    [1904]   P.   236  ;    90  L.  T.  549  ; 

[20  T.  L.  E.  381  ;  9  Asp.  M.  C.  578— Barnes,  J. 

400.  Port  of  Manchester— Passing  through 
limits  of  Port  of  Liverpool — 8  Anne,  c.  viii..s.  3 — 
Mersey  Docks  Acts  Consolidation  Act,  1858  (21 
&  22  Vict.  c.  xcii.),  s.  128 — Manchester  Ship 
Canal  Act,  1885  (48  &  49  Vict.  c.  clxxxviii.),  ss. 
3,  2\\— Merchant  Shipping  Act,  1894  (57  &.  58 
Vict.  c.  60),  s.  eOo—Merseij  Docks  {Pilotaqe') 
Act,  1899  (62  &  63  Vict.  c.  clxii.),  ss.  3,  4,  5.]— 
All  vessels  (other  than  coasters  in  ballast,  or 
under  100  tons)  must  employ  a  pilot  on  entering 
the  port  of  Liverpool  from  the  sea,  even  though 
bound  only  for  Manchester  rid  the  Ship  Canal, 
in  which  case  the  duties  of  the  pilot  cease  at 
Eastham. 


Semlle,  vessels  outward  bound  from  Manchester 
must  take  a  pilot  on  leaving  the  canal  at  East- 
ham  though  not  intending  to  call  at  Liverpool. 
The    Mercedes    de    Larrinaga,  [1904]    P. 

[215  ;  73  L.  J.  P.  65  ;  90  L.  T.  520  ;  20  T.  L.  R. 
375 — Barnes,  J. 

(e)  Miscellaneous. 

401.  Appeal  from  Pilotage  Authority — E.rten- 
sion  of  lime  for  Appeal—  Merchant  Shipjiing 
Ad,  1894  (57  &  58  Vict.  c.  60),  ,v.  iMQ— Pilotage 
Appeal  Pules,  1890,  ;•.  1.]— By  rule  1  of  the 
Pilotage  Appeal  Rules,  1890,  an  appeal  by  a 
pilot  from  a  pilotage  authority  under  sect.  610 
of  the  Merchant  Shipping  Act,  1894,  to  a  police 
or  stipendiary  magistrate  must  be  instituted  by 
notice  of  appeal  servctl  within  seven  days  or 
"such  further  time  as  may  he  allowed  by  the 
magistrate." 

Held — that  under  this  rnle  a  magistrate  may 
extend  the  time,  although  the  seven  days  have 
elapsed  before  the  ap})lication  is  made  to  him  to 
do  so. 
Re.x  r.  Lewis,  [1906]  2  K.  B.  307  ;  75  L.  J.  K.  B. 

[.-,08;  95   L.  T.  476;    10  Asp.    JI.    C.    270— 
Div.  Ct. 

402.  Loss  Occasioned  by  ^'cgligcncc  of  Pilot — 
Pilotage  paid  by  Charterers — Payment  of  Hire 
during   Pcpairs.] — The  plaintiff   chartered   the 
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Pilotage — Cont'umed. 

defendants'  ship  for  a  specified  period,  the  ship 
to  be  employed  between  safe  ports  of  the  continent 
of  Europe,  where  she  might  always  safely  lie.  By 
the  charter-party  the  charterers  were  to  pay  for 
pilotages,  and  in  the  event  of  loss  of  time  from 
damage  preventing  the  working  of  the  ship  the 
payment  of  hire  was  to  cease  until  the  ship 
should  be  again  in  an  efficient  state  to  resume 
her  services.  While  under  the  charge  of  a  pilot 
the  ship  grounded  in  getting  to  her  berth  in  a 
harbour,  and,  in  consequence,  she  was  prevented 
working  for  a  time.  The  berth  was  a  safe  one, 
and  the  gi-ounding  was  due  to  the  negligence  of 
the  pilot. 

Held— that  the  pilot,  though  paid  by  the, 
charterers,  was  not  their  servant,  and  he  had  no 
authority  to  involve  them  in  liability,  and  the 
charterers  were  not  bound  to  pay  for  the  hire  of 
the  ship  during  the  period  she  was  prevented 
from  working. 

Fkasek  and  White  v.  Bee,  (1901)  49  W.  R. 
[336  ;  17  T.  L.  R.  101— Mathew,  J. 

403.  Master's  Pilotage  Certificate  —  3Hsstate- 
vient  in  PreHminary  Part — Ships  belong ing  to 
the  "same  Owner"  —  Merchant  Shippiiig  Act, 
1894  (57  &  58  Vict.  c.  60),  s.  599.]  —  A 
collision  occurred  on  March  26th,  1901,  between 
The  Peri  and  The  Bristol  City  within  a 
district  in  which  pilotage  was  compulsory  on  The 
Bristol  City,  and  she  had  on  board,  at  the 
time,  a  duly  licensed  pilot ;  but  the  master 
of  The  Bristol  City  was  in  possession  of  a 
pilotage  certificate  annually  renewed  by  indorse- 
ment and  originally  dated  December  8th,  1891, 
which  recited  that  "  A.  S.,  master  of  the  ship 
Jersey  City,  whereof  Charles  Hill  &  Sons  are 
the  owners,"  and  it  was  granted  "to  enable  him 
to  pilot  the  said  ship  or  any  other  ship  or  ships 
belonging  to  the  same  owners."  Both  The  Jersey 
City  and  The  Biistol  City  belonged  to  the 
Bristol  City  Line,  which  was  managed  by  Charles 
Hill  &  Sons.  C.  G.  Hill,  a  member  of  the  last- 
named  firm,  appeared  on  the  register  of  The 
Jersey  City  as  the  holder  of  three  shares  at 
the  date  of  the  original  issue  of  the  certificate, 
and  twenty-three  shares  at  the  time  of  the 
collision,  and  managing  owner,  whilst  other 
individual  members  of  the  firm  held  certain 
shares,  and  the  remainder  of  the  sixty -four  shares 
were  held  by  other  parties.  The  Bristol  City 
was  built  in  1899  and  the  master  of  The 
Jersey  City  was  transferred  to  that  vessel.  At 
the  date  of  the  last  renewal  of  the  certificate, 
and  at  the  time  of  the  collision,  G.  G.  Hill 
appeared  on  the  register  .as  managing  owner  and 
holder  of  the  whole  of  the  sixty-four  shares ;  but 
in  fact  he  was  only  trustee  for  beneficial  owners. 

Held— that  the  certificate  was  bad,  as  it  was 
a  certificate  enabling  A.  S.  to  pilot  The  Jersey 
City,  owned  by  Charles  Hill  &  Sons,  and  any 
other  vessel  owned  by  Charles  Hill  &  Sons  ; 
and  if  Charles  Hill  &  Sons  were  not  the  owners 
of  The  Jersey  City,  then  it  followed  that  sup- 
posing A.  S.  was  transferred  to  another  vessel 
not  owned  by  Charles  Hill  &  Sons,  then  it  could 
not  be  in  accordance  with  the  terms  of  the  cer- 
tificate ;  but,  on  the  other  hand,  if  it  was  owned 


by  them,  then  it  would  be  in  violation  of  the  Act 
of  Parliament  because  it  would  not  be  owned  by 
the  same  persons  as  owned  The  Jersey  City ; 
and  that  the  certificate  was  bad  on  the  further 
ground  that  in  point  of  fact  The  Bristol  City 
was  not  owned  by  the  same  owners  as  The 
Jersey  City  at  any  material  time,  viz.,  at  the 
time  of  renewal  or  at  the  time  of  the  original 
granting  of  the  certificate. 

Section  599  of  the  Merchant  Shipping  Act, 
1894,  uses  the  word  "owner"  in  its  ordinary 
sense,  so  that  there  cannot  be  the  same  owners 
unless  all  the  sixty-fourths  belong  to  the  same 
persons,  and  the  change  of  ownership  of  one 
sixty-fourth  is  a  change  of  ownership  of  the 
ship. 

The  Burl  of  AvcMand  ((1861)  Lush.  164, 
387;  30  L.  J.  A.  121— Dr.  Lushington)  foUowed. 
The  Bristol  City,  [1902]  P.  10  ;  71  L.  J.  P.  5  ; 
;  85  L.T.694;  18  T.  L.  R.  101— 


[50  W.  R.  383  : 


Jeune,  P. 


404.  Pilotage Dves — Crown — '-Ships  belonging 
to  Her  Majesti/"  —  Liability  to  pay  Dues  — 
Merchant  Shipping  Act,  1894  (57  &  58  Vict. 
c.  60),  ss.  591,  741.] — A  steam  collier  was  owned 
by  the  British  Government,  and  was  used  for 
conveying  coal  between  various  ports  to  ships 
in  the  Navy.  She  flew  the  Devonport  Dockyard 
flag,  and  was  not  registered  under  the  Merchant 
Shipping  Act,  1894.  She  appeared  in  the  Navy 
List.  Her  master  was  not  in  the  Royal  Navy, 
but  held  a  Board  of  Trade  certificate,  and  was 
employed  as  master  by  the  dockyard  authorities. 
The  crew  were  also  engaged  at  the  dockyard. 

Held — that  the  collier  was  a  ship  belonging 
to  His  Majesty  within  sect.  741  of  the  Merchant 
Shipping  Act,  1894,  and  her  master  was  there- 
fore not  liable  to  pay  pilotage  dues  under 
sect.  591. 
Symons  t.  Baker,  [1905]  2  K.  B.  723  :  74  L.  J. 

[K.  B.  965  ;  93  L.  T.  548  ;  21  T.  L.  R.  734  ;  54 
W.  R.  159  ;  10  Asp.  M.  C.  129— Div.  Ct. 

405.  Utujtialified  Pilot — Merchant  Shipping 
Act,  1894  (57  &  58  Vict.  c.  60,  ss.  586,  596, 598).] 
— A  pilot  in  charge  of  a  coasting  ship,  and  quali- 
fied as  a  pilot  for  the  first  part  of  her  voyage, 
does  not,  by  continuing  in  charge  after  the  ship 
has  proceeded  beyond  the  point  to  which  his 
licence  extends,  commit  an  offence  under  sect. 
598,  sub-sect.  1,  even  although  an  offer  had  been 
made  by  a  pilot  qualified  for  the  whole  voyage, 
at  the  point  from  which  the  voyage  had  com- 
menced, to  take  charge  of  the  ship  for  the  whole 
voyage. 

Blair  r.  Warden,  (1898)  35  Sc.  L.  R.  932.— 
[Ct.  of  Justy. 

XV.  HARBOURS  AND   DOCKS. 

(a)  Authority  of  Harbour  Master. 

406.  Collision— Dock  Company — Vessel  ewter- 
inq  Doch — Direction  of  Dock  3iaster — Assistant 
of  Doch  Master  —  Loch  Foreman's  Mistake  — 
Harbours,  Docks  and  Piers  Clauses  Act,  1847 
(10   &   11    Vict,   c,    27),   s.  53 — Co-Defendant^ 
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Harbours  and  Docks— Co /ttinued. 
Reasonably  Joined— Costs.]— A  shipowner  is  not 
to  be  held  responsible  for  obeying,  under  com- 
pulsion of  statute,  any  order  of  a  harbour  master 
who  is  a  stranger  to  him. 

ne  Bilbao,  (1860)  Lush.  U9. 

By  rule  1 7  of  the  ^Rules  and  Regulations  of 
the  London  and  India  Docks  Company,  not  only 
are  the  regulations  with  regard  to  going  into 
dock  to  be  obeyed,  but  also  any  other  order 
which  is  thought  fit  to  be  given  by  the  dock- 
master  or  his  assistants  or  deputies. 

The  master  of  T/ie  Mystery— a.  ketch— who 
was  about  to  enter  the  Victoria  Dock  of  the 
London  and  India  Docks  Company,  obeyed  the 
order  or  orders  of  the  lock  foreman,  who  was  an 
official  of  the  dock  company,  a  person  in  uniform. 
He  was  there  for  the  purpose  of  looking  after 
the  barges  and  was  a  person  authorised  to  give 
necessary  orders  to  the  barges  in  going  into  the 
docks.  He  gave,  by  mistake,  a  wrong  order,  and 
by  reason  of  this  order  The  3Iystery  swung 
round  rapidly  and  struck  with  her  bowsprit  the 
wheel  of  another  vessel,  thereby  doing  her  the 
damage  for  which  the  plaintiffs  sought  to  recover 
from  the  owners  of  The  Mystery.  The  London 
and  India  Docks  Company  were  subsequently 
added  as  defendants. 

Held— that  the  docks  company  were  alone 
liable  as  the  lock  foreman  was  acting  within  the 
scope  of  his  authority,  and  he  was  the  assistant 
of  the  dock  master  within  the  meaning  of  the 
Harbour,  Docks  and  Piers  Clauses  Act,  1847, 
and  not  the  servant  of  the  owners  of  The 
3Jystery. 

Held,  also,  that  the  plaintiffs  acted  reason- 
ably in  joining  both  parties  as  defendants,  and 
that,  as'  the  docks  company  threw  the  blame 
on  the  owners  of  The  Mystery,  the  plaintiffs" 
costs  against  both  defendants  and  the  costs  of 
the  defendants  must  fall  on  the  unsuccessful 
defendants. 

nie  Elver  Laqqan  ((1888)   57   L.  J.  P.  28  ; 
.58  L.  T.  773;  6' Asp.  M.  C.  281— Hannen,  P.) 
followed. 
The   Mysteey,    [1902]    P.  115;   71    L.   J.  P. 

[89  ;    50  W.  R.  411  ;    86  L.  T.  3.59  ;    9  Asp. 
M.  C.  281.— Div.  Ct. 

407.  Incominq  and  Outyoiny  Ship— Order  of 
Jlarbonr  JA/.s/r/'.]- The  T.,  a  screw  steamer, 
was  approaching  a  lock  leading  from  a  basin 
into  a  dock  at  the  time  when  two  paddle-tugs 
were  coming  out.  The  first  tug  passed  out 
safely.  The  master  of  the  second  thought  that 
there  was  not  room  to  pass  between  the  T.  and 
the  lock  wall  and  stoppe<l.  The  harbour  master, 
whose  orders  he  was  Ijound  to  obey,  ordered  him 
to  go  ahead,  and  at  the  same  time  ordered  the  T. 
to  go  astern.  The  T.  reversed  her  engines,  but 
only  sufficiently  to  keep  her  stationary,  as  the 
wind  and  tide  were  driftirg  her  towards  the 
lock.  A  collision  took  place  between  the  port 
sponson  of  the  tug  and  the  port  bow  of  the  T. 

Held  (reversing  the  judgment  of  the  Court 
below),  that  the  tug  was  not  to  blame,  because 
(1)  an  incoming  ship  siiould  give  way  to  an  out- 


going ship  ;  (2)  the  master  of  the  tug  was  bound 
to  obey  the  order  of  the  harbour  master  to  go 
ahead  ;  (3)  the  T.  had  disobeyed  the  order  to  go 
astern. 

Taylor  r.  Burger,  (1898)  8  Asp.  M.  L.  C.  364  ; 
[78  L.  T.  93  ;   14  T.  L.  R.  228— H.  L.  (Sc.) 

408.  Injury  to  Ship  while  lyituf  in  Harbour — 
Interference  by  Harbour  Ma.<iter.']—The  master 
of  a  steamship,  owing  to  the  threatening  condi- 
tion of  the  weather,  detennined  to  keep  her  in 
harbour  for  the  night.  Owing  to  an  order  given 
him  by  the  harbour  master,  he  moved  his  ship 
from  the  spot  where  she  had  been  loading,  and 
placed  her  in  a  berth  assigned  to  her  by  the 
harbour  master.  This  berth  was  safe,  unless  in 
a  storm  from  the  west  or  north-west.  From  the 
then  state  of  the  weather  it  was  not  unlikely  that 
the  wind  might  during  the  night  veer  to  the 
west,  and  this  in  tact  occurred,  and  a  storm  of 
unusual  and  extraordinary  violence  broke  over 
the  harbour  and  injured  the  steamship.  The 
owner  sued  the  harbour  trustees  for  damages  ; 
but  the  Court  held  that  the  damage  to  the  ship 
was  the  result  of  the  extraordinary  violence  of 
the  storm,  and  not  of  any  negligence  on  the  part 
of  the  harbour  master,  and  that  the  defenders 
were  not  liable. 

NivEN  r.  Aye  Harbour  Trustees,  (1898)  25 
[R.  (H.  L.)  42  ;  85  S.  C.  L.  R.  688— H.  L.  (Sc.) 

(b)  Dues. 

409.  Boch  Dues  Owing  —  Riyht  to  Itdain 
Vessel  —  Maritime  Lien  for  Crew's  Wages  — 
Prioritt/ — Mersey  Dochs  Acts  Consolidation  Act, 
1858  (21  &  22  Vict.  c.  xcii.),  ss.  248,  253.]— 
Sect.  253  of  the  Mersey  Docks  Acts  Consolida- 
tion Act,  1858,  provides  that  while  any  dock 
tonnage  rates  remain  unpaid  in  respect  of  a 
vessel  the  Dock  Board  may  cause  her  to  be 
detained. 

Held— that  this  section  gives  the  Board    a 
paramount  right  overriding  the  maritime  lieu  of 
master  and  crew  in  respect  of  wages  due  before 
the  vessel  entered  the  dock. 
The  Emilie    Millon,    [1905]    2    K.    B.   817 

[-C.  A. 

410.  Exemption  —  Lighter  entering  Dock  to 
Discharge  into  Ve.9.sel  Lying  therein— Lighter 
Learinq  Doc/c  icithout  unloading— West  India 
Dock  Act,  1831  (1  &  2  Will.  4  c.  52).  .v.s-.  76.  S8.] 
—By  sect.  76  of  the  ■\\'est  India  Dock  Act,  1831, 
the  dock  company  are  empowered  to  take  certain 
rates  in  respect  of  every  lighter  entering  into 
any  of  the  docks  or  lying  therein  ;  and  by  sect. 
83  all  lighters  entering  into  a  dock  to  discharge 
or  receive  goods  to  or  from  on  board  of  any  ship 
or  vessel  lying  therein  shall  be  exempt  from 
payment  of  rates  so  long  as  such  lighter  shall  be 
bond  tide  engaged  in  discharging  or  receiving 
such  goods.  A  liglitor  entered  into  one  oi  the 
(locks  for  the  purpose  of  discliarging  lier  cargo 
into  a  vessel  lying  therein,  but  was  unable  to  do 
so  because  the"  vessel  was  already  full,  and  the 
lighter  thereupon  left  the  dock  without  tlis- 
charging  any  i)art  of  her  cargo. 
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Harbours  and  Docks — Continued. 

Held — that  as  the  lighter  entered  the  dock 
hona  fide  for  the  purpose  of  discharging  into  a 
vessel  lying  therein,  she  was  exempt  from  rates 
under  sect.  83,  though  she  did  not  in  fact  dis- 
charge any  cargo. 

Decision  of  Div.  Ct.  (sub  7iom.  London  and 
India  Bocks  Co.  v.  Union  Lighterage  Co.,  Ld. 
(1906),  95  L.  T.  506  ;  22  T.  L.  R.  636)  affirmed. 
London  and  India    Docks  Co.  r.  Thames 

[Steam  Tug  and  Lighterage  Co.,  Ld., 
(1907)  97  L.  T.  357  ;  23  T.  L.  R.  590— C.  A. 

411.  Excnqjtion  —  Lighter  Entering  Doch  to 
Discliarge  into  Vessel  ^^  Lying  Therein'^ — 
Lighter  in  Dock  before  Entry  of  Ship — Barge 
not  Leaving  by  Next  Available  Tide — Sitnday — 
London  and  St.  Katharine's  Bocks  Act,  1864  (27 
&  28  Vict.  c.  clxxviii.),  s.  136.]— Sect.  186  of  the 
London  and  St.  Katharine's  Docks  Act,  1864, 
provides  that  "  All  lighters  and  craft  entering 
into  the  docks  ...  to  discharge  or  receive 
ballast  or  goods  to  or  from  on  board  of  any  ship 
or  vessel  lying  therein  shall  be  exempt  from  the 
payment  of  any  rates  so  long  as  the  lighter  or 
craft  is  bondjide  engaged  in  so  discharging  or 
receiving  the  ballast  or  goods." 

A  lighter  entered  a  dock  for  the  purpose  of 
discharging  into  a  ship  which  was  then  lying  in 
the  dock.  The  ship  was  unable  to  take  the 
cargo  owing  to  want  of  cargo  space.  The  lighter 
then  discharged  into  a  ship  which  came  into  the 
dock  after  the  lighter. 

Held  (by  Vaughan  Williams  and  Buckley, 
L.J  J.,  Fletcher  Moulton,  L.J.,  dissenting)  — that 
the  lighter  was  exempt  from  rates  under  sect. 
136,  as  it  was  not  a  condition  of  exemption  that 
the  ship  into  which  the  barge  discharged  should 
be  lying  in  the  dock  at  the  time  when  the  lighter 
entered. 

A  lighter  finished  discharging  into  a  ship  in  a 
dock  on  the  afternoon  of  Saturday,  and  the  next 
high  tide  was  at  midnight.  The  ship  left  the 
dock  by  that  tide,  but  the  lighter  remained  in 
the  dock  until  1  a.m.  on  Monday.  The  dock 
company  claimed  6d.  per  ton  on  the  lighter's 
tonnage  under  a  rate  which  provided  that 
lighters,  having  discharged  or  received  goods  to 
or  from  a  ship  and  remaining  in  dock  beyond 
the  first  available  tide,  should  pay  6d.  per  ton 
register  per  week. 

Held  (by  Vaughan  Williams  and  Buckley, 
L.JJ.,  Fletcher  Moulton,  L.J.,  dissenting) — that, 
considering  that  the  next  day  was  Sunday,  the 
lighter  left  the  dock  within  a  reasonable  time 
after  discharging,  and  must,  therefore,  be  taken 
to  have  been  bo}id  Jide  engaged  in  discharging 
within  the  meaning  of  sect.  186  during  the  time 
she  was  in  the  dock,  and  was  exempt  from  the 
rate. 

Decision  of  Walton,  J.  (96  L.  T.  13  ;  22T.  L.  R. 
828  ;  12  Com.  Cas.  56  ;  10  Asp.  M.  C.  384) 
affirmed. 

MCDOUGALL    AND    BONTHEON,   LD.  r.    LONDON 

[AND  India  Docks  Co.  ;  Page,  Son,  and 

Bast,  Ld.  v.  London  and  India  Docks  Co.. 

(1907)  23  T.  L.  R.  765— C.  A. 


412.  "  For  every  Quarter  of  Coals  Landed 
within  the  Harbour,  M." — Lower  Rate  Levied 
for  many  Years  —  Inference  of  Alteration  of 
'Tolls— \i  Geo.  3,  c.  xxxv.,  s.  6;  Sched.l—K 
private  Act  was  passed  to  enable  the  lord  of  the 
manor  of  Aberayron,  his  heirs  and  assigns,  to 
repair  and  enlarge  the  quay  or  pier  within  the 
harbour  or  port  of  Aberayron  ;  and,. in  order  to 
defray  the  expenses  of  the  work,  the  lord  of  the 
manor  for  the  time  being,  or  any  officer  acting 
under  his  authority,  was  entitled  to  demand  and 
receive  for  all  vessels  using  the  harbour,  and  for 
all  goods  landed  within  the  harbour,  the  tolls 
specified  in  the  schedule  to  the  Act.  In  the 
case  of  coals  the  toll  specified  was  : — "  For  every 
quarter  of  coals  landed  within  the  harbour,  3^." 
The  plaintiffs  were  the  lord  of  the  manor,  his 
mortgagees  and  collectors  of  the  tolls,  and  claimed 
on  a  cargo  of  coal,  of  which  the  defendant  was 
the  consignee,  which  had  been  landed  within  the 
harbour,  3rf.  per  quarter  of  72()  lb.  The  defen- 
dant claimed  to  pay  only  1*.  per  ton  on  the 
registered  tonnage  of  his  vessel,  which  had  been 
accepted  as  the  rate  for  60  years  past. 

Held — that  as  the  lord  of  the  manor  could 
reduce  the  toll,  and  as  the  statute  prescribed  no 
way  in  which  this  must  be  done,  the  proper 
inference  was  that  the  toll  had  been  reduced 
under  the  authority  conferred  by  the  Act ;  and 
that,  therefore,  it  was  unnecessary  to  consider 
whether  "quarter  "  meant  a  quarter  of  a  ton,  or 
a  quarter  of  a  chaldron. 

Decision  of  Walton,  J.  ((1902)  18  T.  L.  R.  228) 
reversed. 

Phillips  and  Others  v.  Williams,  (1903)  19 
[T.  L.  R.  233— C.  A. 

413.  "  Goods  Imported  from  Parts  beyond  the 
Seas  or  Coastwise" — Goods  Shipped  front  Singa- 
pore to  Liverjjool — Trans-sliipment  at  London — 
Mersey  Bocks  Acts  Consolidation  Act,  1858  (21  & 
22  Vict.  c.  xcii.),  s.  234.] — Goods,  shipped  from 
Singapore  for  carriage  to  Liverpool  were  trans- 
shipped at  London  and  forwarded  to  Liverpool 
in  a  steamer  bound  on  a  voyage  from  London  to 
Liverpool,  and  thence  to  China. 

Held — that  the  goods  were  liable  to  the  dock 
rates  imposed  on  "  goods  imported  from  parts 
beyond  the  seas  .  .  .  into  the  port  of  Liverpool" 
by  sect.  234  of  the  Mersey  Docks  Acts  Consolida- 
tion Act,  1858. 

Mersey    Docks    and    Harbour    Board    v. 

[TwiGGE,  (1898)  3  Com.  Cas.  176  ;  67  L.  J. 

Q.  B.  604  ;  14  T.  L.  R.  371— Mathew,  J. 

414.  ^^  Limits  of  Port"  for  Purposes  of  Bues — 
Fiscal  or  Customs  Port — Local  or  Commercial 
Port — Natural  Harbour  Artijicially  Enlarged.'] 
— Port  Dinowic,  which  is  within  the  fiscal  or 
customs  port  of  Carnarvon,  is  within  "  the  limits 
of  the  port"  of  Carnarvon  for  the  purposes  of 
the  Carnarvon  Harbour  Acts,  1793  and  1809. 

So  held  upon  consideration  of  those  statutes 
and  of  the  facts  that  persons  using  Port  Dinowic 
benefited  to  some  extent  by  work  done  by  the 
trustees  of  the  Carnarvon  Harbour,  and  had  paid 
dues  to  the  trustees  for  many  years. 
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Held,  also,  that  new  docks  at  Dinowic  inside 
the  old  high-water  mark  were  also  within  the 
fiscal  port  of  Carnarvon,  the  limits  of  such  a  port 
following  the  hif.'h-water  line  when  carried 
inland  by  an  artificial  enlargement  of  the  old 
harbour. 

Decision  of  C.  A.  ([1906]  1  Ch.  179  ;  75  L.  J. 

Ch.   187;    94  L.    T.   42;    22  T.  L.  E.    182;    10 

Asp.  M.  C.  164)  affirmed. 

AssHETON  Smith  r.  Owen,  [1907]  A.  C.  124; 

[76  L.  J.  Ch.  308  ;  96  L.  T.  478  :  23  T.  L.  R. 

38.J— H.  L.  (E.) 

415.  LiverjHwl  Town  Dues  —  Upper  Mersey 
Dues  Aet,  18(;u  (23  &  24  Vict.  e.  cxxv.),  s.  17.] 

—The  Mersey  Docks  and  Harbour  Board  are  j 
disentitled,  by  reason  of  the  Upper  Mersey  Dues 
Act,  1860,  s.  17,  to  levy  town  dues  on  goods 
imported  into  Duke's  Dock,  Liverpool,  via  Man- 
chester and  the  Manchester  Ship  Canal. 

Judgment  of  C.  A.  affirmed. 

Mersey  Docks  and  Harbour  Board  v.  R. 

[Hunter,  Craig  &  Co.,  (1899)  80  L.  T.  96  ; 

15  T.  L.  R.  213  ;  4  Com.  Cas.  142  ;  8  Asp.  M.  C. 

489— H.  L.  (E.) 

416.  Local  Dues  on  Shipping — Exemj'fion —  [ 
^' Ship'' — Open  Bouts,  Lighters,  or  Barges  — 
Poole  Harhour  Act,  1756 — Shijjping  Dues  Exemp- 
tion Act,  1867  (30  &  31  Vict.  c.  15),  s.  4, 
suV-s.  4 — Pier  and  Harhour  Order  Conjirmation 
(^Xo.  3)  Act,^  1891  (54  &  55  Vict.  c.  clix.),  ss.  2, 18  ; 
Sehed.] — The  Pier  and  Harbour  Order  Confirma- 
tion (No.  3)  Act,  1891,  making  alterations  in  the 
rates  for  goods  shipped  or  unshipped  to  or  from 
any  ship  or  vessel  in  the  harbour  of  Poole,  has 
not  abolished  the  exclusion  from  rates  allowed  by 
the  Poole  Harbour  Act,  1756,  in  respect  of  goods, 
wares,  or  merchandise  brought  or  conveyed  in 
open  boats,  lighters,  or  barges  without  decks  to 
or  from  Poole  and  places  within  a  certain 
locality. 

Decision  of  Kekewich,  J.  ((1901)  17  T.  L.  R. 
251)  affirmed. 

Poole    Harbour    Commissioners    r.    Pike, 
[  (1902)  18  T.  L.  R.  289— C.  A. 

417.  M(i,i:iiinnn  Sum — Leaxe  front  Ilarhou'' 
Conipantj  —  Poieer  of  Lessee  to  raise  Hates  — 
Paignton  Harbour  Act,  1838  (1  &  2  Vict.  e.  i.), 
.«.s-.  75,  78,  79,  83.] 

Held— (1)  that  upon  the  tiue  construction  of 
the  Paignton  Harbour  Act,  1838,  under  sects.  78 
and  79,  the  haibour  company  are  entitled  to  levy 
quay  dues  on  goods  landed  in  the  harbour,  which 
are  not  specified  in  Sched.  D  to  the  Act,  at  the 
rate  of  l.^.  per  ton,  or  at  the  option  of  the  com- 
pany to  fix  (juay  dues  of  a  sum  not  exceeding 
one-tenth  part  of  the  freight,  so  that  such  late 
does  not  exceed  Is.  per  ton. 

(2)  That  under  sect.  83  of  the  Act  the  com- 
pany only,  and  not  the  lessee  of  the  rates,  can 
raise  and  reduce  the  rates. 

MlLLMAN    /•.  Renwick,   Wilton  &   Co.,   Ld.,  i 
[(1906)  22  T.  L.  R.  168— Eady,  J. ' 


418.  Obligation  of  Harbour  Authority  to  pro- 
cide  Buoys,  Lights,  ^•c.]—A  harbour  authority 
were  given  by  their  special  Act  power  to  levy  a 
toll  on  every  vessel  lying  within  the  limits  of 
their  harbour  for  more  than  one  tide.  They 
were  also  empowered  by  the  same  Act  to  raise  a 
sum  of  £2,500,  to  be  spent  on  buoys,  beacons, 
lights,  and  moorings,  and  a  similar  sum  on  other 
harbour  works  ;  they  had,  in  fact,  borrowed  and 
spent  £5,00tl,  but  all' except  £370  of  this  sum  had 
been  spent  on  works  of  the  second  class.  They 
had,  however,  spent  a  substantial  sum  out  of 
revenue  on  buoys,  lights,  &c.  In  an  action 
to  recover  tolls  in  respect  of  certain  sailing 
barges. 

Held— that  the  toll  was  a  general  toll,  pay- 
able by  every  vessel  sheltering  in  the  harbour  as 
above,  and  that  the  fact  of  the  -whole  £2,500 
not  having  been  applied  to  buoys,  lights,  &.C., 
afforded  no  defence  to  the  action. 

Queenborough  Corporation  r.  Smeed.  Dean 

[&  Co.,  Ld.,  (1904)  68  J.  P.  244  ;  20  T.  L.  R. 

271— Walton,  J. 


419.  Hirer  TItames — Conservancy — Toll  for 
Use  of  Pier —  Ti  nt  e  of  Ca  II  i  ng —  lllega  I  Ch  a  rges — 
Thames  Conservancy  Act,  1894  (57  &  58  Vict. 
c.  clxxvii.),  ss.  68,  165.]— By  sect.  165  of  the 
Thames  Conservancy  Act,  1894,  the  conservators 
are  authorised  to  levy  a  toll  of  sixpence  "for 
each  and  everj^  time  of  call "  on  any  vessel  using 
any  of  their  piers  or  landing  stages  to  embark  or 
discharge  her  passengers  and  goods. 

The  plaintiffs  owned  a  pleasure  steamer  which 
ran  day  trips  between  the  Old  Swan  Pier, 
London  Bridge,  and  Hampton  Court.  The 
steamer  was  brought  alongside  the  Old  Swan 
Pier  about  three-quarters  of  an  hour  before  the 
advertised  starting  time,  and  remained  there 
until  she  started,  her  officers  meanwhile  doing 
all  they  could  to  get  persons  to  take  tickets  for 
the  trip. 

The  conservators  by  resolution  decided  that  the 
plaintiffs  used  the  pier  for  a  longer  j  eriod  daily 
than  would  be  covered  by  a  mere  "  call"  at  the 
pier  by  their  vessel,  for  which  the  sixpenny  toll 
was  payable  ;  and  thej-  alleged  their  right  to 
impose  a  terminal  charge  for  this  use  of  the  pier 
by  the  plaintiffs  of  £2  a  week.  For  a  time  this 
increased  charge  was  paid. 

Held— that  although  the  conservators  might 
have  a  right  to  ask  for  special  jjayment  from  a 
vessel  using  the  pier  other  than  for  the  purpose 
merely  of  embarking  jiassengers  or  gootis,  that 
would  be  based  on  contract  ;  but  there  was 
nothing  in  the  Act  which  gave  the  defendants 
the  light  to  levy  more  than  the  sixpence  toll  on 
a  vessel  merely  because  she  was  more  than  a 
few  minutes  alongsitie  a  pier  embarking  or  dis- 
charging her  passengers  or  goods  ;  and  that  the 
extra  charge  already  paid,  being  unauthorised, 
was  paitl  without  consideration,  and  could  be 
recovered  back. 

Queen  of  the  River  Stkamship  Co.,  Ld.  r. 

[Conservators   ok  the    River    Thames, 

(1899)    47   W.    R.    685  ;    15   T.    L.    R.    474— 

Philliniore,  J. 
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420.  Ship  Entering  Hariour  '^  only  for  Con- 
venience " — Ship  Entering  Harhour  to  be  Placed 
at  Disposal  of  Charterer.']— Bj  the  Leith  Har- 
bour and  Docks  Act,  1892,  the  harbour  commis- 
sioners are  empowered  to  levy  rates  from  the 
owners  of  every  ship  coming  into  or  going  out 
of  the  harbour  and  docks  of  Leith  ;  and  the 
statutory  regulations  provide  that  all  vessels 
entering  the  harbour  "only  for  safety,  conveni- 
ence, or  repairs,  shall  be  charged  half  rates,  but 
if  they  shall  land  or  take  on  board  goods  or 
remain  in  the  harbour  or  docks  above  one  month 
they  shall  be  charged  full  rates."  A  charter- 
party  provided  that  a  vessel  should  be  let  to  the 
charterers  for  a  period  of  six  calendar  months 
commencing  from  May  oth  to  10th,  1905,  "at 
which  date  she  is  to  be  placed,  with  clear  holds, 
at  Ihe  disposal  of  the  charterers  at  Leith,"  in 
such  dock,  wharf,  or  place  as  the  charterers 
might  direct,  the  charterers  to  pay  all  port 
charges.  The  vessel  arrived  at  Leith  on  May 
8th  in  ballast,  and  was  tht-re  handed  over  to  the 
charterers,  who  loaded  her.  She  paid  the  full 
harbour  rates  for  entry  at  Leith,  and  the 
charterers  deducted  the  full  rates  on  paying  the 
stipulated  hire  to  the  owners.  The  owners 
admitted  liability  for  half  the  rates,  but  sued  the 
charterers  for  the  other  half. 

Held— that  as  the  vessel  had  entered  Leith 
docks  under  a  contract  between  the  owners  and 
the  charterers  that  she  should  be  delivered  there 
to  the  charterers,  she  liad  not  entered  "  for  con- 
ve/iience  only,"  within  the  meaning  of  sect.  58 
of^the  Leith  Docks  and  Harbours  Act,  and  that 
the  owners  were  liable  for  the  full  rates  due  for 
her  entry. 

Aktieselskabet  Lina   r.  Turnbull,  (1907) 
[S.  C.  507— Ct.  of  Sess. 

(c)  Liability  of  Harbour  Authority. 

421.  Banqenms  Berth  in  Ilarhonr  —  Ship 
Tahinn  Ground— Unjit  Condition  of  Berth  — 
LiahiUtii  of  Ilarhour  Tn/.tter.s  and  Owner  of  the 
WJiarf—S'ew  Shoreham  Art,  1810  (56  Geo.  3, 
c.  Ixxxi.),  .S-.  27.] — A  ship  came  into  Shoreham 
Harbour  and  went  alongside  a  wharf  belonging 
to  a  railway  company.  The  harbour  authority 
and  the  railway  company  respectively  received 
]>ayment  for  the  use  of  the  harbour  and  wharf, 
with  the  fall  of  the  tide  she  took  the  ground, 
and  in  consequence  of  an  accumulation  of 
rubbish  in  the  berth  she  was  severely  strained 
and  injured.  The  harbour  authority  were  under 
a  statutory  duty  of  doing  such  things  as  were 
necessary  or  proper  for  rendering  the  harbour 
safe  and  commodious.  Neither  the  harbour 
authority  nor  the  railway  company  took  any 
steps  to  ascertain  whether  the  berth  was  in  a  fit 
condition  for  ships  to  lie  at. 

Held — that  both  the  harbour  authority  and 
the  railway  company  were  liable  for  the  damage 
to  the  ship. 

The  harbour  company  could  not  escape  liability 
by  shifting  the  duty  of  periodical  inspection  on 
to  local  pilots  who  were  not  their  servants,  nor, 
having  failed  to  do  their  duty,  could  they  excuse 


themselves  by  saying  that,  even  if  they  had 
inspected  periodically,  the  danger  would  not  have 
been  discovered,  inasmuch  as  it  had  only  existed 
for  a  few  hours.  The  railway  company  similarly 
could  not  lely  on  the  pilots  performing  the  duty 
put  upon  them,  but  ought  themselves  to  have 
inspected  a  berth  out  of  which  they  made  a 
profit. 

"The  Beabn,"   [1900]  P.  -18;  75  L.   J.  P.  9  ; 

[94  L.  T.  265  ;  22  T.  L.  R.  105  ;  10  Asp.  M.  C. 

208— C.  A. 

422.  Butji  of  Coniinis^'iiiiirrs  to  Maintain  Free 
Ingrexs  and  Egre.s.s — Ail miiseinenf  as  to  Bepth 
of  Water  on  Bock  Sill — W'arraittij — Buty  to 
Krercisc  Care.'] — Harbour  commissioners  were 
required  by  statute  to  improve  a  harbour,  and 
maintain  docks  in  connection  therewith,  and  to 
take  tolls  and  dues  in  respect  of  the  use  of  the 
harbour  and  docks.  They  advertised  that  there 
was  a  certain  depth  of  water  on  the  sill  of  one  of 
their  docks;  but  allowed  silt  to  accumulate  at 
the  harbour  entrance,  thus  causing  a  ship  to  be 
detained  in  their  dock  for  several  days. 

Held — that  they  were  liable  for  the  detention 
of  the  ship. 

SeniMe,  such  an  advertisement  amounts  to  a 
warranty  that,  so  far  as  the  commissioners'  juris- 
diction extends,  a  ship  capable  of  floating  over  the 
dock  sill  can  reach  and  leave  such  dock.  In  any 
case  there  is  an  obligation  to  use  reasonable  care  to 
ensure  access  to  and  egress  from  the  dock  under 
normal  conditions  for  all  ships  capable  of  using  a 
dock  with  the  advertised  depth  of  water  on  the 
sill. 

Williams  v.  Swansea  Harbour  Truatec^  ((1803) 
U  C.  B.  (N.  s.)  845)  discussed. 
Bede  Steamship  Co.  r.  Rivee  Wear  Commis- 

[SIONERS,  [1907]  1  K.  B.  310  :  70  L.  J.  K.  B. 
434  ;  90  L.  T.  370  ;  10  Asp.  M.  C.  37U— C.  A. 

:  423.  Injury  to  Vc-isel  from  Befects  of  Berth.] 
— A  vessel  sustained  injuries  while  lying  at  a 
quay  under  the  control  of  harbour  commis- 
sioners. The  commissioners  had  laid  a  berth 
j  with  skids  in  the  form  of  a  grid,  on  which  vessels 
j  would  rest  at  low  tide  ;  and  the  injuries  were 
due  to  the  berth  having  become  defective,  the 
j  skids  not  having  a  uniform  gradient  and  several 
I  of  them  being  wanting.  The  defects  could  have 
,  been  ascertained  by  the  exercise  of  reasonable 
I  care. 

[      Held — that  the  harbour  commissioners  were 

'  bound  to  use  reasonable  diligence  to  keep  the 

I  berth  safe  ;  that  they  had  failed  to  do  so,  and 

were  liable  to  the  ship-owners. 

Steamship     Fulwood    r.    Dumfries    Har- 

[bour  Commissioners,  (1907)   S.   C.  456— 

Ct.  of  Sess. 

424.  Negligence  —  flooring  Vessel  close  to 
Another — Bijury  Resulting  therefrom.] — The  /'., 
a  fishing  boat,  was  laid  up  in  the  defendants' 
harbour,  moored  to  a  quay  at  a  place  where  the 

,  bottom  slopes  rapidly  downwards  from  the  quay 
wall.     Another  fishing  boat,  the  V.,  was  lying  in 

'  the  harbour  in  a  waterlogged  condition,  and  the 
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harbour  master  ordered  her  to  be  moved  to  a 
certain  berth.     Instead  of  so  moving  her,  those 
in  charge  moored  her  alongside  of  and  to  the  F. 
Next  day  at  low  tide,  when   both    boats  weie 
resting  on  the  bottom,  one  of  the  crew  of  the  V. 
removed  the  plug  from  her,  and,  having  allowed  i 
the   water   to  escape,  replaced  the   plug.     The  I 
result  of  this  lightening  of  the  T'.  was  that  at  1 
next  low  tide  she  failed  to  take  the  bottom  as  : 
soon  as  the  F.,  and  by  straining  at  her  moorings 
capsized    the    latter    and    damaged    her.     Tlie 
owner  of  the  I\  sued  the  defendants,  alleging 
negligence  on    their   part   in    allowing  the    V. 
either  to   take   up   or   remain   in   the   position 
alongside  the  I\ 

Held— tliat  the  facts  did  not  import  fault  on 
the  part  of  the  harbour  authority  or  of  those  for 
whom  they  were  responsible,  and  that  they  were 
not  liable. 

Mackenzie  r.  Stobnoway  Pier  and  Harbour 

[Commission,  (1907)  S.  C.  43.5— Ct.  of  Sess.  1 

(d)  Liability  of  Wharf  Owner. 

425.  Injunj  to  Barge  hired  hy  Wharf  Owner  to 
deliver  Cargo  at  Wharf—Ob.structio7iinBedof 
Biier.] — The  defendants,  who  were  lessees  of  a 
wharf  in  a  tidal  river,  hired  a  barge  of  the 
plaintiff  to  carry  goods  to  the  wharf  at  a  place  j 
where  the  barge  must  necessarily  ground  at  low 
water.  The  defendants  had  no  control  over  the 
bed  of  the  river.  A  block  of  hardened  cement 
had  fallen  off  the  quay  into  the  river  :  it  was 
visible  at  low  water,  but  its  existence  was  not 
known  to  the  defendants.  The  plaintiff's  barge, 
whilst  alongside  the  wharf  for  the  purpose  of 
discharging  its  cargo,  grounded  on  the  block  of 
cement  when  the  tide  fell,  and  was  injured.  In 
an  action  for  damages  for  the  injury  : — 

Held  (Holmes,  L.J.,  dissenting)— that  the 
defendants,  having  invited  the  plaintiff  to  dis- 
charge the  goods  at  the  wharf,  were  bound  to 
take  reasonable  care  to  ascertain  that  the  berth- 
age was  reasonably  safe,  and,  not  having  dis- 
charged this  duty,  were  liable  for  the  injury. 

The  Moorcock  ((1889)  14  P.  D.  64  ;  58  L.  J.  P. 
73)  followed. 

Butler  r.   M'Alpine.  [1904]  2  Ir.  R.  445— 

[C.  A. 

426.  Unfit  Condition  of  Wharf— Neqligence— 
Damage  to  Vessel  lying  hi  BeHh.]—The  owner 
of  a  wharf  does  not  warrant  that  a  berth  is  in  a 
fit  and  proper  condition  ;  but  there  is  an  implied 
obligation  on  him  to  use  reasonable  care  to  have 
it  in  such  condition,  or  to  warn  shipowners,  if 
he  knows  it  to  be  unsafe. 

The  plaintiffs'  vessel,  which  was  found  to  be  in 
a  fit  condition  to  take  the  ground  for  the  pur- 
pose of  unloading  a  cargo  of  iron  ore,  was 
damaged  through  straining  by  reason  of  her 
lying  on  an  uneven  bottom  in  the  defendants' 
wharf. 

The  Court  Iield  the  defendants  to  blame  in  not 
keeping  the  berth  in  a  tit  and  proper  condition 
to   leceive   the  vessel,   and   held   the   plaintiffs 


entitled  to  recover  such  damages  as  were  assessed 
by  the  registrar  and  merchants. 

Decision  of  BuckniU,  J.  ((1903)  51  \V.  R.  590) 
affirmed. 

The  Ville  de  St.  Nazaire,   52   W.   R.  08 — 

[C.  A. 

(e)  Miscellaneous. 

427.  I?lrer  Thames — Itequixition  to  remove 
I'essel — Obstruction — llequlations — West  India 
Bochs  Act,  1831  (1  &  2  Will.  4,  c.  lii.),  s.  101.]  — 
Sect.  101  of  the  West  India  Docks  Act  provides 
that  every  master  or  other  person  in  charge  or 
command  of  a  vessel,  having  placed  such  vessel 
within  two  hundred  yards  of  the  entrance  to  any 
of  the  docks  to  which  the  Act  applies,  "  who 
shall  not  immediately  remove  such  vessel  from 
within  such  distance  on  being  therewith  re- 
quired by  the  dock  master,"  shall  incur  a  penalty 
"  for  every  hour  that  such  obstruction  shall 
remain  after  such  requisition." 

Held — that  a  notice  or  requisition,  signed  by 
a  dock  master,  with  the  name  of  the  vessel  left 
blank,  and  handed  by  him  to  his  deputy,  with 
instructions  to  serve  it  upon  any  master  who 
should  place  his  vessel  within  the  prescribed 
limit,  and  which  was  afterwards  served  by  such 
deputy  upon  the  respondent,  was  a  sufficient 
requisition  within  the  Act. 

Held  also — that  it  is  not  necessary  that 
the  vessel  should  be  proved  to  have  actually 
obstructed  navigation  to  constitute  the  offence. 
DUCKHAM   V.  GIBBS,    [1900]   1   Q.  B.  394  ;  69 

L.  J.  Q.  B.  127  ;  48  W.  R.  239— Div.  Ct. 

428.  Special  Agreement  for  letting  Ji, red  Quay 
Berths — Tonnage  Rates — Charges  J  or  use  if 
Quay  for  the  Manipulation  of  Goods,^—Th& 
defendants  agreed  with  the  plaintiffs  to  appro- 
priate for  the  use  of  the  plaintiffs'  steamers  three 
permanent  quay  berths,  at  Tilbury  Docks,  on 
payment  of  tonnage  rates. 

Held— that  the  agreement  did  not.  nor  did 
any  statute  affecting  the  legal  rights  and  duties 
of  the  defendants,  impliedly  prevent  the  defen- 
dants from  charging  the  plaintiffs,  in  connnou 
with  all  other  shipowners  using  the  docks  who 
had  not  signed  a  special  agreement  for  the 
letting  of  the  fixed  berths,  in  respect  of  the 
use  of  the  quay  for  the  manipulation  of  goods 
upon  it,  the  charge  being  made  a  charge  in 
respect  of  goods,  and  against  the  person,  whether 
shipowner  or  goods  owner,  who  so  used  the  quay 
for  the  manipulation  of  the  goods. 
Orient  Steam  Navigation  Co.,  Ld.  v. 
[London  and  India  Docks  Joint  Com- 
mittee, (1901)  17  T.  L.  R.  43(>— Kennedy,  J. 

429.  Tug  for  Moving  Steam  Tran-lers  in  Dock 
—Bight  of  Owners  of  Steam  Trawlers  to  hare 
their  own  Tug— Manchester,  Shefield  and  Lin- 
colnshire Bailway  Com  Jiang  Act.  1849  (12  &  13 
Vict.  c.  Ixxxi.),  ss.  ti,  247  :  llarhonrs.  Docks  and 
Piers  Clauses  Act,  1847  (10  &  11  Vict.  c.  27),  .v. 
33.] — The  owners  of  steam  trawlers  arc  not 
entitled  under  soct.  33  of  the  Harbours,  Docks 
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Harbours  and  Hocks— Continued. 
and  Piers  Clauses  Act,  1847,  and  sect.  247  of  the 
Manchester,  Shetfield,  and  Lincolnshire  Railway 
Company  Act,  1849,  to  have  one  of  their  own 
tugs  in  the  Grimsby  Docks  for  the  purpose  of 
moving  the  trawlers  to  difEerent  parts  of  the 
docks  as  required. 

Thb  Great  Ckntral  Ry.  Co.  r.  The  North 
[Eastern  Steam  Fishing  Co.,  Ld.,  and 
Others,  (1906)  22  T.  L.  R.  520— Walton,  J. 

XVI.  MISCELLANEOUS    SHIPPING    REGU- 
LATIONS. 

430.  Deck  Cargo— Coat  for  Use  of  Ship 
Carried  on  Beck — "  Timber,  Stores,  or  Other 
Goods'" — Liability  for  L\(fht  Buck — Merchant 
Shipfmg  Act,  1894  (57  &  5,s  \i(t.  c.  (io),  s.  85— 
Merchant  Shippiny  (JSIercantlU'  Murine  Fund) 
Act,  1898  (61  &  62  Vict.  c.  44),  s.  5  ;  Sched.  II.,  r. 
a.]- — By  sect.  85  of  the  Merchant  Shipping  Act, 
1894,  "if  any  ship  .  .  .  carries  as  deck  cargo, 
that  is  to  say,  in  any  uncovered  space  upon  deck, 
or  in  any  covered  space  not  included  in  the 
cubical  contents  forming  the  ship's  registered  I 
tonnage,  timber,  stores,  or  other  goods,  all  dues 
payable  on  the  ship's  tonnage  shall  be  payable 
as  if  there  were  added  to  the  ship's  registered 
tonnage  the  tonnage  of  the  space  occupied  by 
those  goods  at  the  time  at  which  the  dues 
became  payable."  A  steamship  leaving  a  port 
in  England  carried,  besides  the  coal  in  her 
bunkers,  100  tons  of  bunker  coal  on  the  awning 
deck  for  use  in  the  ship's  boiler  fires,  and  this 
coal  was  during  the  voyage  out  transferred  to  the 
bunkers  and  used  in  the  boiler  tires.  Light  dues 
were  claimed  in  respect  of  the  space  occupied  by 
the  100  tons  of  coal  carried  on  deck. 

Held — that  "  deck  cargo  "  in  sect.  85  was  not 
limited  to  freight-earning  cargo  ;  that  the  word 
"goods"  was  wide  enough  to  include  bunker 
coal  ;  and  that  therefore  the  tonnage  of  the 
space  on  deck  occupied  by  the  100  tons  of  coal 
must  be  added  to  the  ship's  registered  tonnage 
to  ascertain  the  light  dues  payable. 

Richmond  Hill  Steamship  Co.  v.  Trinity  House 
Corporation  ([1896]  2  Q.  B.  134  ;  65  L.  J.  Q.  B. 
561  ;  75  L.  T.  8  ;  45  \V.  R.  6— C.  A.)  discussed. 
Cairn  Line  of  Steamships,  Ld.  v.  Corpora- 

[tion  of  Trinity  House,   [1907]  1    K.  B. 

604  ;  76  L.  J.  K.  B.  377  ;  96  L.  T.  846  ;  23 
T.  L.  R.  341  ;  12  Com.  Cas.  244— Bray,  J. 

431.  Beduction  of  Creio  Space — Foreign  Sole 
— Limitation  of  Liability — Merchant  Shippiny 
Act,  1894  (57  &  58  Vict.  c.  60),  s.  503,  sub-s.  2 
(a),  Sixth  Sched.] — To  entitle  the  owners  of  a 
foreign  ship  in  limiting  their  liability  to  deduct 
crew  space  from  the  gross  tonnage  it  is  necessary 
to  prove  that  the  certificate  mentioned  in  the 
third  paragraph  of  the  sixth  schedule  of  the 
Merchant  Shipping  Act  has  been  given  by  a 
surveyor  of  ships  to  the  collector  of  customs. 

The  Cathay,  (1900)  69  L.  J.  P.  89 ;  82  L.  T. 

[823  ;  16  T.  L.  R.  381  ;  9  Asp.  M.  C.  100— 

Barnes,  J. 


432.  Exemption  from  Reyistration — Limitation 
of  Liability — Ship  not  exceeding  Fifteen  ^^  Tons 
Burden "  —  "  Cross  Tonii'ige  "  — •  Merchant 
Shipping  Act,  1894  (57  &  58  Vict.  e.  60),  ss.  2, 
3,  sub-s.  1  ;  s.  503,  sui-s.  2  (a).]  —  Sect.  2 
of  the  Merchant  Shipping  Act,  1894,  provides  : — 
"  (1)  Every  British  ship  shall,  unless  exempted 
from  registration,  be  registered  under  the  Act. 
(2)  If  a  ship  required  lo  be  registered  is  not 
registered  under  this  Act,  she  shall  not  be 
recognised  as  a  British  ship  "  ;  whilst  among  the 
ships  exempted  under  the  Act  are,  by  sect.  3  of 
the  same  Act,  "  ships  not  exceeding  fifteen  tons 
burden  employed  solely  in  navigation  on  the 
rivers  or  coasts  of  the  United  Kingdom."  By 
sect.  503,  the  owners  of  a  steamship  shall  not, 
where  witl.out  their  actual  fault  or  privity  any 
loss  or  damage  is  caused  to  any  other  vessel  by 
reason  of  the  improper  navigation  of  their  steam- 
ship, be  liable  to  damages  beyond  £8  for  each 
ton  of  the  "  gross  tonnage  ' '  of  the  steamship, 
without  deduction  on  account  of  engine  room, 
but  deducting  the  space  "certified"  under  the 
Act  1 0  be  occupied  by  seamen . 

Held— that  the  words  "tons  burden"  in 
sect.  3  meant  the  tonnage  measured  in  accord- 
ance with  the  provisions  of  the  Act,  and  the 
tonnage  regulations  thereof. 

Held,  consequently,  that  a  ship  employed 
solely  in  navigation  on  the  rivers  or  coasts  of  the 
United  Kingdom,  and  not  exceeding  fifteen  tons 
burden  so  ascertained,  was  properly  exempted 
from  registry  ;  and  that  her  owners  were  entitled 
to  limit  their  liability  under  sect.  503  to  £8  per 
ton  of  her  "  gross  tonnage."  To  entitle  crew 
space  to  be  deducted,  it  should  be  "  certified. " 

The    decision  of    Barnes,  J.  ([1899]    P.  45; 
68   L.  J.   P.   1  ;    47  W.  R.  288  ;  79  L.  T.  527  ; 
15  T.  L.  R.  92  ;  8  Asp.  M.  C.  477)  affirmed. 
The  Brunel,   [1900]    P.  24;   69  L.  J.  P.  8 ; 

[48  W.  R.  243  ;  81  L.  T.  500  ;  16  T.  L.  R.  35  ; 
9  Asp.  M.  C.  10— C.  A. 

433.  Passage  Broker  —  Person  Acting  as — 
Receipt  of  Money  for  Passage  in  Ship — Sale  or 
Letting  of  Steerage  Passages — Merchant  Shipping 
Act,  1894  (57  &  58  Vict.  c.  60),  ss.  320,  344,  342.] 
—The  respondent  undertook  for  the  sum  of  £22, 
paid  to  him  by  C,  to  place  C.'s  son  as  a  farm 
pupil  with  a  farmer  in  Canada,  and  out  of  the 
£22  to  procure  for  him  a  second-class  steamship 
passage  from  Liverpool  to  Quebec,  and  thence 
by  rail  to  his  destination,  but  at  the  time  no 
particular  ship  was  named.  Some  days  after- 
wards the  respondent  forwarded  a  contract 
ticket  for  a  passage  on  a  named  ship  which  was 
to  leave  at  a  specified  time,  for  which  he  paid 
£8.  This  contract  ticket  was  procured  by  the 
respondent  from,  and  the  £8  named  therein  was 
paid  by  him  to,  duly  authorised  passage  brokers 
who  had  obtained  the  same  from  the  ship- 
owners. 

The  respondent  made  a  small  profit  out  of  the 
£22,  but  made  no  profit  out  of  the  sum  paid  for 
the  contract  ticket. 

Held— that  the  sale  or  letting  of  passages 
contemplated  by  sect.  341  of  the  Merchant 
Shipping  Act,  1894,  meant  a  sale  or  letting  of  a 
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Miscellaneous  Shipping  Regulations— CW«^' «?«>(/.    SLANDER    OF  TITLE. 

passage  in  a  named  ship  to  commence  at  a 
definite  time  for  a  specified  voyage,  and  that,  as 
the  agreement  made  by  the  respondent  was 
merely  an  agi-eement  to  procure  a  passage  at  a 
convenient  time  in  a  fitting  ship,  it  was  not  an 
agi-eement  for  the  sale  or  letting,  and  that  the 
procuring  the  contract  ticket  was  not  the  sale  or 
letting  of  a  passage  within  sect.  341,  and  that 
the  respondent,  therefore,  had  not  acted  as  a 
passage  broker  within  sect.  342. 

Held,  also,  that  the  respondent  had  not 
received  money  in  respect  of  a  passage  in  any 
ship  within  sect.  320,  as  the  receipt  of  money  in 
that  section  meant  a  receipt  of  money  paid  for  a 
specified  passage  at  a  fixed  time  in  a  named 
ship. 
MORKIS  V.  HOWDEN,  [1897]  1  Q.  B.  378  ;  8  Asp. 

[M.  C.  249 :     18  Cox,  C.  C.   501  ;    61  J.    P. 

246  ;  66    L.   J.    Q.  B.  264  ;  76  L.  T.  lo6  ;  45 
W.   R.  221— Uiv.  Ct. 


434.  Receipt  of  Money  for  Steerage  Passage — 
\o  Contract  Th'liet  qiven—No  S/iij)  specijied 
—  Merchant  Shipping  Act,  1894  (57  &  58  Vict. 
c.  60),  s.  320.] — Upon  a  charge  against  a  person 
under  sect.  320  of  the  Merchant  Shipping  Act, 
1894,  of  receiving  money  in  respect  of  a  steerage 
passage  without  giving  to  the  payer  a  signed 
contract  ticket  as  required  by  the  section.  It  is 
not  necessary  to  allege  that  the  money  was  paid 
in  respect  of  a  specified  passage  commencing  on 
a  given  day  in  a  specified  vessel. 

Morris  v.  FFuwden  ([1897]  1  Q.  B.  378;  66 
L.  J.Q.  B.  264  ;  61  J.  P.  246  ;  45  VV.  R.  221  ;  76 
L.  T.  156;  18  Cox,  C.  C.  501— Div.  Ct.,su2)ra) 
commented  on. 

Hart  v.  HUxNTER,  (1906)  8  F.  (J.  C.)  35— Ct.  of 

[Justy. 
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And  see  BANKRUPTCY,  26  ;  Executors, 
214  ;  Libel,  34,  35  ;  Magistrates,  5  ; 
Mortgage  ;  Practice  and  Pro- 
cedure ;  Public  Authorities,  50. 

I.  IN  GENERAL. 

1.  Appeal  to  Court  of  Appeal — Copies  of 
Judge'' s  Notes.}  —  On  appeal  to  the  Court  of 
Appeal,  copies  of  the  judge's  notes  must  be  pro- 
vided for  the  use  of  the  Court.  Costs  thrown 
away  by  an  omission  to  sui)ply  the  notes  may 
have  to  be  paid  by  the  appeUant's  solicitors. 
Lewis  v  Cory,  [1906]  \V.  N.  95  ;  121  L.  T.  Jo. 

[39— C.  A. 

2.  Appeal — Final  or    Interlocutory    Order — 
Summons    to    llevicw     'laaration    of    Solicitor's 
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In  General — Continued. 

Bill — Befusal  to  Revieio  —  Judicature  (^Pro- 
cedure) Act,  1894  (57  &  58  Vict.  c.  16),  s.  1.] 
— An  order  dismissing  a  summons  to  review 
taxation  of  a  solicitor's  bill,  under  the  Solicitors 
Act,  18i3,  is  an  interlocutory  order.  Leave  to 
appeal  therefrom  is  consequently  necessary 
under  sect.  1  of  the  Judicature  (Procedure)  Act, 
1894. 

K  RE  Jerome,  [1907]  2  Ch.  U5 ;  7G  L.  J.  Ch. 
[432  ;  9G  L.  T.  866— C.  A. 

3.  Application  for  Solicitors  to  deliver  Lists  of 
Securities,  SfC. — Appeal  from  Dismissal  of  Order 
—Length  of  Notice  of  Appeal— R.S.  C,  Ord.  52, 
r.  25  ;  58,  r.  3.]— On  an  application  for  an  order 
under  Ord.  52,  r.  25,  to  direct  the  defendants,  a 
firm  of  solicitors,  to  deliver  a  list  of  securities,  to 
bring  them  into  Court,  and  to  deliver  a  cash 
account  to  the  plaintiff,  the  Master  refused  to 
make  an  order,  and  the  judge  affirmed  his 
decision.  On  appeal  to  the  Court  of  Appeal,  a 
four  day  notice  was  given  as  if  the  ortler  was 
interlocutory.  It  was  objected  that  the  order 
was  really  final,  and  that,  pursuant  to  Ord.  58, 
r.  3,  fourteen  days'  notice  should  have  been 
given. 

Held  (following  Lire  Herlert  Beeves,  [1902] 
1  Ch.  29.  See  Pkactice  and  Procedure, 
No.  229)— that  the  order  was  final.  The  time 
for  appealing  would  be  extended. 
Haydon  v.  Cartwright,  [1902]  W.  N.  163  ; 
[113  L.  T.  Jo.  353  ;  37  L.  J.  N.  C.  420— C.  A. 

4.  Auctioneer  Employed  iy  Country  Solicitor 
— Costs  received  by  London  Agent — Action  by 
Auctioneer  against  London  Agent — Privity  of 
Contract].— U.  had  been  employed  in  a  fore- 
closure action  by  D.  and  B.,  a  country  firm  of 
solicitors,  as  auctioneer,  and  when  the  costs 
came  to  be  taxed  by  the  London  agent  S.  he 
received  a  voucher  from  H.  for  his  fees.  S. 
thereupon  took  the  money  out  of  Court  after 
taxation,  which  included  this  item  of  H.'s  fees. 
Before  he  received  this  money  it  came  to  his 
knowledge  that  H.  had  not  been  paid. 

In  an  action  by  11.  against  S.  to  recover  these 
fees  as  money  had  and  received  : — 

Held — that  there  was  no  privity  of  contract 
between  them,  and  the  action  therefore  failed. 
Hannaford  t:  Syms,  (1898)  79  L.  T.  30;  14 
T.  L.  R.  530— Channell,  J. 

6.  Commission — Trustee — AttacJi ment — Debtors 
Act,  1869  (32  &  33  Vict.  c.  62),  s.  4.]— L.,  a 
solicitor,  prior  to  his  becoming  a  trustee  received 
£200  as  commission  on  premiums  paid  by  the 
late  liOrd  B.  on  policies  on  his  life.  The  judg- 
ment in  the  action  for  the  administration  of  the 
estate  of  Lord  B.  declared  that  he  was  not 
entitled  to  retain  that  sum,  and  he  was  ordered 
to  pay  it  to  the  plaintiff.  He  was  also  ordered 
to  pay  to  A.  £200  which,  after  he  became  trustee 
of  a  will,  he  had  received  from  the  purchaser  of 
heirlooms  for  facilitating  the  sale  under  the  will. 
L.  did  not  pay  either  of  the  sums.  Attachment 
was  moved  for  against  L. 

Held — that  attachment  must  not  issue  in 
respect  of  the  £200  received  by   L.    from  the 


insurance  company,  as  it  did  not  come  within 
the  exceptions  mentioned  in  sect.  4  of  the 
Debtors  Act,  1869,  but  that  attachment 
should  issue  in  respect  of  the  £200  received  in 
connection  with  the  sale  of  the  heirlooms  only. 

Order  of  Kekewich,  J.  (81  L.  T.  722)  varied. 
In  re  Lord  Berwick,  Lord  Berwick  v.  Lane, 
[(1900)  81  L.  T.  797— C.  A. 

6.  Discovery  —  Privilege  —  Solicitor's  Corre- 
spondence and  Bill  of  Costs — Note  by  Solicitor 
of  Order  in  Chambers  —  B.  S.  C,  Ord.  31, 
/■.  18  (2).] — A  statement  in  a  letter  from  a 
solicitor  to  his  client  reporting  proceedings  in 
chambers,  and  communicated  for  the  purpose  of 
obtaining  information  or  instructions  from  the 
client  necessary  for  the  conduct  of  the  action,  is 
privileged  as  a  professional  confidential  com- 
munication. But  those  parts  of  a  bill  of  costs 
which  consist  merely  of  memoranda  or  notes  of 
proceedings  in  chambers  recorded  by  a  solicitor 
are  not  so  privileged. 

Semhle,  there  is  no  valid  distinction  between 
notes  of  proceedings  in  open  Court  and  of  those 
in  chambers. 

Greejiougli  v.  Gashell  ([1833]  1  My.  &  K.  98, 
at  pp.  102—104)  and  In  re  Worswiclt  ((1888)  38 
Ch.  D.  370,  at  p.  373  ;  58  L.  J.  Ch.  31  ;  36  W.  R. 
685  ;  .59  L.  T.  399— North,  J.)  followed. 
A.INSW0RTH  v.  Wilding,  (1900)  48  W.  R.  539— 
[Stirling,  J. 

7.  Executors  and  Administrators — Course  of 
AdministratioH — Act/on  against  Personal  Bepre- 
.sentatives — Negliijenci'  if  Deceased  as  a  Solicitor 
— Survival  of'Ciiuxc  of'Artion — Actio  personalis 
moritur  cum  persona.] — An  action  for  negligence 
against  a  solicitor  is  not  founded  (at  any  rate  not 
exclusively)  on  tort ;  it  arises  out  of  the  contract 
of  employment,  of  which  it  is  an  implied  term 
that  the  solicitor  will  use  due  skill  and  diligence. 

Therefore  an  action  will  lie  in  respect  of  the 
negligence  of  a  deceased  solicitor  against  his 
personal  representatives  after  his  death. 

Finlay  v.  Ckirney  ((1888)  20  Q.  B.  D.  494 ;  57 
L.  J.  Q.  B.  247  ;  52  J.  P.  324  ;  36  W.  R.  534  ;  58 
L.  T.  664— C.  A.)  discussed. 

^\'ilson  V.  Tuclier  ((1825)  3  Stark.  N.  P.  154  ; 
D.  &  R.  (N.  P.  C.)  30)  followed. 
Davies  r.  Hood  and  Others,  (1903)  88  L.  T. 
[19  ;  19  T.  L.  R.  158— Ridley,  J. 

8.  Mortgage  —  Priority  —  Contributory  3L>rt- 
gages  by  'IVustees  and  their  Solicitors— Breach  of 

Trust  —  Negligence  by  Solicitors  — •  Subsequent 
Tran.rfer.'] — By  an  indenture  of  mortgage  dated 
in  1864,  certain  freeholds  were  conveyed  by  A.  to 
B.  to  secure  the  repayment  of  £6,000  and 
1  interest  at  4|  per  cent.  In  December,  1876,  this 
\  mortgage  was  transferred  to  P.  &  W.  in  con- 
sideration of  the  like  sum,  stated  to  be  advanced 
by  them  on  a  joint  account,  and  interest  thereon 
at  the  like  rate.  This  was  not  the  fact,  but 
£3,000  belonged  to  the  N.  P.  &  G.,  of  which 
P.  &  W.  were  trustees  ;  and  as  to  the  other 
£3,000  it  belonged  to  the  trustees  of  C.  M.  N. 
P.  &  G.  acted  as  solicitors  for  the  trustees  of  C. 
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By  ii  memorandum  of  January  1st,  1877,  P.&  W. 
admitted  that  they  were  trustees  for  .t 3,000  for 
the  C.  trustees  at  4  per  cent.,  and  for  the  residue 
for  N.  P.  &;  G.  By  a  guarantee  of  January  2nd, 
1877,  N.  P.  &G.,  in  consideration  of  the  differ- 
ence between  i  and  i^  per  cent.,  guaranteed  to 
the  C.  trustees  the  goodness  of  the  security  for 
£3,000,  and  due  payment  of  the  interest  and 
repayment  on  two  months'  notice.  In  1880 
N.  P.  &  G.'s  £3,000  was  transferred  to  the  D. 
trustees,  and  two  similar  documents  were 
executed.  They  here  also  acted  as  solicitors  to 
the  D.  trustees.  On  December  22nd,  1891, 
£1,370  was  paid  off  by  N.  P.  &  G.  to  the  D. 
trustees,  leaving  the  balance  advanced  by  them 
of  £1,630  and  a  deed  of  that  date  between 
P.  &  W.,'N.  P.  &  G.,  and  the  D.  trustees,  con- 
tained a  declaration  that  P.  &  W.  stood  seised  of 
the  said  mortgaged  properties  as  to  £3,000  and 
£3,000  for  the  parties  interested  pari  imssx, 
without  any  priority  other  than  that  then 
granted  to  the  D.  trustees  by  N.  P.  &  G.  for  the 
sum  of  £1,630.  In  1894  N.  P.  &  G.  were  adjudi- 
cated bankrupts. 

In  an  action  by  the  C.  trustees  claiming 
priority  over  the  D.  trustees  and  the  tiustee  in 
N.  P.  &;  G.'s  bankruptcy  : — 

Held — that  the  sum  advanced  being  in  excess 
of  that  allowed  by  law,  and  the  trust  security 
not  being  taken  in  the  names  of  the  trustees,  it 
constituted  a  breach  of  trust,  and  that,  in 
omitting  so  to  advise  the  trustees  N.  P.  &  G. 
were  guilty  of  a  breach  of  duty ;  that,  while  they 
were  not  liable  as  for  a  breach  of  trust,  proof 
was  possibly  admissible  in  the  bankruptcy  in 
respect  of  it  ;  that,  to  hold  that  N.  P.  i:  G.  were 
prevented  from  taking  any  benefit  to  the  disad- 
vantage of  the  C.  trustees  would  be  to  go  much 
further  than  the  decided  cases  on  the  point  ;  and 
that  neither  on  the  constritction  of  the  memo- 
randum and  guarantee,  nor  in  the  circumstances 
were  the  plaintiffs  entitled  to  priority. 

Stokes  r.  Prance,  [1898]  1  Ch.  212;  67  L.J. 

[Ch.  09;    77    L.    T.   595;     46   W.    R.    113— 

Stirling,  J 


9.  MorfijiKjc  —  Tramfer  of  Solicitor'. s  oivn 
Scruritij  —  tiecuritji  realised  and  Deficit  made 
good  out  of  deceased  Solicitor's  Estate.'] — Trustees 
of  a  marriage  settlement  in  1891  had  a  sum  of 
£1,100  for  investment.  S.,  a  solicitor,  who  was 
the  solicitor  to  the  trust,  without  telling  the 
trustees  of  the  true  facts  transferred  a  security 
of  his  own  to  them  and  received  the  £1,100. 
The  trustees  had  no  knowledge  that  S.  was 
making  them  take  over  his  own  mortgage.  At 
this  date  the  property  was  in  one  of  the  worst 
districts  in  Cardiff,  and  was  in  a  most  dilapi- 
dated condition,  and,  according  to  the  plaintiff's 
— the  trustee's — evidence,  would  realise  £200  at 
most.  The  trustees  sued  S.'s  legal  personal 
representative. 

Held— that  the  claim  was  not  barred,  as  the 
trustees  never  knew  the  true  facts  until  after  S.'s 
death  ;  that  S.'s  executor— the  defendant— a<l- 
mittiug  assets,   the    security   must    be   realised 

B.D.— VOL,   III. 


and  the  defendant  ordered  to  make  the  deficit 
good. 

MiTCHiNSOX  V.  Spenceu,  (1902)  86  L.  T.  618— 
[Eady,J. 

10.  RifjM  of  Audience  in  High  Court  —  Ah- 
.^e nee  of  Counsel  Instructed.']  —  Counsel  for  the 
defendant  having  been  comiielled  to  absent 
himself  during  the  hearing  of  a  cause  on  the 
Northern  Circuit,  Bruce,  J.  gave  the  defendants' 
solicitor  leave  to  appear  for  the  defendants  fur 
the  i)urpose  of  cross-examination,  and  subse- 
quently gave  further  leave  to  him  to  address  the 
jury- 

DoxFORD  &  Sons,  Ld.  v.  Sea  Shipping  Co., 

[Ld.,   (1898)    14    T.    L.    R.    Ill— Bruce,    J. 

Northern  Circuit. 

11.  Tran.metions  hefwcen  Solicitor  and  Client 
— Solicitor's  Dutij — Coininission — Xot  Paid  hij 
Client  hut  with  his  Knowledge — Improper  liar- 
gain  with  Client.] — All  transactions  between 
solicitor  and  client  which  result  in  the  solicitor's 
obtaining  a  benefit  for  himself  are  subjected  by 
courts  of  law  to  strict  scrutiny  when  called  in 
question  by  the  client,  and  are  treated  as  impos- 
ing on  the  solicitor  obligations  of  greater  or  less 
stringency. 

Solicitors  were  retained  by  0.,  since  deceased, 
to  act  for  him  in  negotiating  and  carrying  into 
effect  the  purchase  of  certain  patent  rights. 
The  solicitors  had  obtained  from  the  vendor  a 
commission  note,  under  which  they  were  entitled 
to  a  certain  commission  in  the  event  of  iheir 
introducing  to  him  a  purchaser.  This  commission 
note  was  handed  to  0.,  and  remained  in  his 
possession  for  some  days  previously  to  the  con- 
tract of  sale  being  entered  into.  The  purchase 
was  carried  into  effect,  and  the  solicitors,  with 
O.'s  knowledge,  recovered  payment  of  the  com- 
mission from  the  vendor.  After  this  O.  died, 
and  subsequently  to  his  death  the  solicitors 
delivered  a  bill  of  costs  to  his  executors,  who 
had  procured  an  order  for  its  taxation.  In  the 
course  of  the  taxation  the  executors  sought  to 
charge  the  solicitors  with  the  amount  of  the 
commission  received  by  them.  The  solicitors 
established  that  they  gave  0.  full  information. 
It  appeared,  however,  that  the  solicitors  also 
bargained  with  O.  that  they  should  be  allowed  a 
reasonable  commission  from  himself  in  the  event 
of  their  not  being  able  to  recover  a  commission 
from  the  vendor. 

Held— that  as  the  commission  was  paid,  not 
by  the  client,  but  by  the  vendor  as  remuneration 
for  services  rendercil  to  him.  the  rule  in  O'lirirn 
V.  I^wis  ((1863)  9  Jur.  (N.s.)  528;  32  L.  J.  Ch. 
569  ;  11  W.  R.  318:  8  L.  T.  (N.s.)  179)  did  not 
govern  the  case,  and  tliat  the  solicitors  were 
entitled  to  retain  the  commission  ;  that  the 
bargain  made  was  not  merely  improper  in  the 
eye"  of  the  law,  but  placed  the  sohcitoi-s  in  a 
position  in  which  it  was  scarcely  possible  for 
them  to  fulfil  the  duties  which  they  had  under- 
taken to  both  vendor  and  purcliaser  of  the 
patent. 
In  ue  Haslam  and  IIikr-Kvans,  [1902]  1  Ch. 

[765;  71    L.   J     Ch.   371;  :.(•  W.  K.    HI:  SO 

^  L.  T.  663;   18  T.  L.  U.  101-C.  A, 
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12.  Writ  of  Attachment  for  Contempt  of  Court 
—  Who  may  Apply  for.'] — A  country  solicitor 
may  apply  for  a  writ  of  attachment  against  a 
London  solicitor  employed  by  him  for  contempt 
of  Court  in  not  obeying  an  order  to  pay  over  to 
him  money  recovered  in  action. 

In  eb  Farm  an,  Ex  parte  Truman,  (1898)  14 
[T.  L.  K.  20— Div.  Ct. 

II.  AUTHORITY. 

13.  Author'it]!  to  Compromise — London  Agent 
of  Countnj  Solicitor — Countrij  Agent  of  London. 
Solicitor —  La'presx  Tr,  >h  i  h  it  ion —  1  f  It  at  Con.st  i  - 
tutes—R.  S.  C,  Ords.  4,  r.  3,  and  12,  r.  10.]— A 
solicitor  on  the  record  has  a  general  authority 
to  compromise.  A  London  agent  of  a  country 
solicitor,  who  enters  an  appearance  under  Ord.  4, 
r.  3,  and  a  country  solicitor,  who  enters  an 
appearance  under  Ord.  12,  r.  10,  have  the  same 
authority  as  their  principals,  although,  as  between 
the  lay  client  and  themselves,  there  is  no 
privity. 

The  lay  client  may  expressly  prohibit  a  com- 
promise, and  if  a  solicitor  compromises  iu  defiance 
of  such  prohibition,  or  unreasonably,  or  without 
exercising  due  diligence,  he  will  be  liable  to  an 
action  for  negligence  ;  he  will  also  be  respousible 
for  his  agent's  disobedience  to  instructions  or 
negligence.  The  prohibition,  however,  must  be 
express. 

The  following  letter  was  held  not  sufficiently 
explicit  to  forbid  a  compromise  on  reasonable 
terms  : — "  Failing  an  order  dismissing  their  ap- 
plication, you  will  please  adjourn  the  matter  to 
the  judge." 

Prestwick  \.  Foley  ((186.5)  18  C.  B.  (n.s.)  806  ; 
84  L.  J.  C.  P.  189  ;  12  L.  T.  390)  ;  and  Withers 
V.  Parher  ((1859)  28  L.  J.  Ex.  292  ;  4  H.  &  N. 
524  ;  (1860)  29  L.  J.  (ex.)  320  ;  5  H.  &  N.  725  ; 
2  L.  T.  601)  followed. 

In  RE  Newen,  Oarruthers  r.  Newen,  [1903] 

[1  Ch.  812  ;  72  L.  J.  Ch.  356  ;  51  W.  K.  297  ; 

88  L.  T.  264  ;  19  T.  L.  K.  247— Farwell,  J. 

14.  AutJioritij  to  Defend  A'-tion  in  Xante  of  a 
Contpanij — Itrfoe/ttion  of  Authoritij — JJissoluticn 
of  Compaittj—  Xntice  of  Revocution — .Judgiiwnt 
against  Company — Liability  of  Solicitor  to  pay 
Plaintiff 's  Costs-I — A  company  had  been  dis- 
solved by  reason  of  the  expiration  of  three 
months  from  the  registration  of  the  return  made 
by  the  voluntary  liquidator  to  the  Registrar  of 
Joint-stock  Companies  under  sect.  113  of  the 
Companies  Act,  1862. 

Subsequent  to  the  dissolution  of  the  company, 
an  action  against  the  company,  which  had  been 
commenced  before  the  dissolution,  came  on  for 
trial.  On  March  16th,  the  day  of  the  trial,  the 
solicitor  of  the  company  was  informed  that  the 
final  meeting  had  taken  place,  but  he  did  not 
use  due  diligence  to  ascertain  whether  the  com- 
pany was  dissolved.  Judgment  was  given  against 
the  company. 

Held — that  the  solicitor  of  the  company  was 
liable  to  pay  costs  as  from  March  16th. 

Whiteley  Exerciser,  Ld.  v.   Gamage  ([1898] 


405 ;  67  L.  J.  Ch.  560  ;  47  AV.  R.  296  ;  79  L.  T. 
20  ;  5  Mans.  249— North,  J.,  see  PRACTICE,  291) 
distinguished. 

The  principle  laid  down  in  Smout  v.  llhery 
((1842)  10  M.  &  W.  1  ;  12  L.  J.  (ex.)  357)  applies 
just  as  much  to  the  dissolution  of  a  legal  entity 
as  to  the  death  of  a  living  person. 
Salton  r.  New  Beeston  Cycle  Co.,  [1900]  1 

[Ch.  43  ;  48  W.  R.  92  ;  81  L.  T.  437  ;  16  T.  L.  R. 
25— Stirling,  J. 

15.  Autltority  to  receive  Mortgage  Money — 
Mdi-tgdijors  Signature  ohtained  hg  his  Solicitor's 
Fraud — Fxtojtpel — Receipt  in  hod ij  of  deed — Con- 
reganeing  and  Lato  of  Property  Act,  1881  (44  4" 
45  Vict.  c.  41),  ss.  54,  56.] — K.,  who  was  not  a 
man  of  much  education,  employed  E.,  a  solicitor. 
K.  signed  a  deed  which  E.  advised  him  was 
necessary.  The  deed  was  a  mortgage.  E.  ap- 
plied the  mortgage  money  to  his  own  uses,  paid 
interest  on  the  mortgage  to  the  mortgagees  for 
some  time,  and  then  absconded.  K.  brought  an 
action  to  obtain  a  declaration  that  the  mortgage 
was  void. 

Held — that  K.'s  recollection  of  the  circum- 
stance of  the  execution  of  the  deed  was  an  abso- 
lute blank  ;  he  never  meant  to  execute  a  mort- 
gage ;  he  was  never  told  that  the  true  effect  of 
the  deed  was  a  mortgage  ;  he  had  absolute  confi- 
dence in  E.  and  executed  any  deed  relating  to 
his  property  that  E.  i)ut  before  him,  but  K.  knew 
that  he  was  doing  something  with  his  property 
when  the  deed  was  put  before  him.  Therefore 
the  mortgage  was  a  valid  deed  as  against  K.  in 
the  hands  of  the  mortgagees. 

Held  also,  that  K.  was  estopped  from  say- 
ing that  it  was  not  his  solicitor  who  produced 
the  deed  and  received  the  mortgage  money. 

The  meaning  of  the  word  "  solicitor  "  in  sect. 
56  of  the  Conveyancing  Act,  1881,  considered. 

Dictum   of   North,   J.,   in   Day   v.   Woolivich 
Equitable   Building   Society  ((1888)  40   Ch.  D. 
491  ;  58  L.  J.  Ch.  280  ;  37  W.  R.  471  ;  60  L.  T. 
752 — North,  J.)  questioned. 
King  v.  Smith,  [1900]  2  Ch.  425  ;  69  L.  J.  Ch. 

[598;    83    L.    T.    815;    16    T.    L.    R.  410— 
Farwell,  J. 

16.  Autltoritg  if  Solicitor  to  heep  Deeds  and 
receive  Interest — No  General  Authority  to  receive 
Principal — Forged  Deed — Enforcing  Security 
against  Mortgagor.']  — Certain  property  was  con- 
veyed to  the  plaintiff  as  security  for  an  advance, 
the  mortgage  deed  being  prepared  by  the  plain- 
tiff's solicitor,  who  kept  the  deeds  and  received 
the  interest  from  the  mortgagor  on  behalf  of  the 
plaintiff.  The  solicitor  was  in  the  habit  of 
making  investments  for  the  plaintiff  on  mort- 
gage, purchase,  or  otherwise,  and  of  keeping  the 
various  deeds  in  his  possession.  The  solicitor, 
without  the  plaintiff's  know-ledge  or  authority, 
gave  notice  to  the  mortgagor  calling  in  the 
principal  money  due  under  the  mortgage,  and 
the  mortgagor  repaid  the  money  to  the  solicitor 
upon  being  handed  a  deed  of  reconveyance  pur- 
porting to  be  signed  by  the  plaintiff,  and  the 
title-deeds  of  the  property.  The  plaintiff's  signa- 
ture to  the  reconveyance  was  a  forgery,  and  the 
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plaintiff  never   received  the  money,  nor  did  he 
know  that  it  iiad  been  paid  oflE. 

IlKLD  —  that  the  solicitor  had  no  general 
authority  to  receive  the  principal  when  paid  off 
by  the  defendant  ;  and  ihat  the  plaintiff  was 
entitled  to  have  his  security  enforced  against  the 
defendants,  and  to  have  the  title-deeds  delivered 
up,  with  a  declaration  that  the  signature  on  the 
deed  w  as  a  forgery. 

Jared    v.    Walke,  (1902)    IS  T.  L.  R.  569— 
[Byrne,  J. 

III.  CEETIFICATE. 

17.  Uncertificated  Solicitor— Q'xt.s  not  allowed 
on  Taxation  on  Client's  Petition — 37  c')'  38  Vict, 
c.  C8,  .«.  12.] — A  client  had  obtained  the  common 
oriler  to  tax  bills  delivered  by  his  solicitor  for 
woik  done  between  May,  1896,  and  March,  1897. 
It  appeared  that  the  solicitor  had  been  without 
a  certificate  during  the  whole  time  after  isovcm- 
ber  J  6th,  1896. 

Held— that  no  costs  ought  to  be  allowed  in 
respect  of  work  done  while  the  solicitor  had  no 
certificate,  notwithstanding  that  the  order  con- 
tained the  usual  submission  by  the  client  to  pay 
what  was  due. 

He  Jones  (L.  R.  9  Eq.  63)  held  not  to  apply 
since  the  Solicitors  Act,  187-1  (37  &  38  Vict.  c.  68), 
.V.  12,  was  passed. 

Semble,  that  the  section  prevents  any  debt 
arising  for  work  done  by  an  uncertificated 
solicitor  and  does  not  merely  take  away  the 
remedy. 

In  re  Sweeting,  [1898]  1  Ch.  268  ;  67  L.J.  Ch. 

[159  ;  78  L.  T.  6  ;  II  T.  L.  R.  171  ;  46  W.  R. 

212— North,  J. 

18.  Solicitor  Suspended  for  Professional  ^fis- 
condiict — C iidisi-hiirijed  Bankrupt — Application 
for  Cert  if  rate  after  h'.rpi  ration  of  Suspension — 
Biscreti-on of  Registrar — Order  to  issue  Certifi- 
cate—Solicitors  Act,  1813  (6  &  7  Vict.  c.  73). 
ss.  23,  24.] — A  solicitor  was  suspended  Irom 
practice  for  professional  misconduct,  and  during 
the  period  of  suspension  he  became  bankrupt. 
After  the  period  of  suspension  had  expired,  he — 
being  an  undischarged  bankrupt— applied  under 
sect.  23  of  the  Solicitors  Act,  1843,  to  the  regis- 
trar of  the  Incorporatetl  Law  Society  for  a 
certificate,  but  the  registrar  refused  to  grant  the 
certificate  uiiou  the  ground  that  the  applicant 
was  an  undischarged  bankrupt  ;  the  applicant 
thereupon  applied  under  sect.  24  to  the  Court 
for  an  order  that  the  certificate  should  be 
granted. 

Held— that  the  registrar  was  n.t  bound  under 
sect.  23  to  issue  a  certificate,  but  had  a  di^cretion 
to  lelusc  to  issue  the  same,  and  that,  upon  appli- 
cation to  the  Court  under  sect.  24,  the  Court 
weie  not  bound  to  make  an  order  for  the  issuing 
of  the  certificate,  but  could  make  such  order  "as 
shall  be  just";  and  that  in  this  case  the  dis- 


cretion of  the  registrar  should  not  be  interfered 
with. 

In  re  a  Solicitor,  (IS'.c.i)    47  W.  K.  575;  80 
[L.  T.  720  ;   15  T.  L.  R.  314— Div.  Ct. 
[Overruled  by  In  re  a  Solicitor,  [1902]  1  K.  B. 
128,  infra.] 

19.  Professional  Misconduct  —  Undischarged 
Bi  nhr  upt — B  iscret  ion  of  Be;/  ist  ru  r — Ju  risdiet  ion 
of  Judge— Solicitors  Act,  1843  (6  ..V:  7  Vict.  c.  73), 
ss.  23,  24.] — The  Incorporated  Law  Society,  as 
the  registrar  of  solicitors,  has  a  ministerial  and 
judicial  duty  under  sect.  23  of  the  Solicitors  Act, 
1843.  It  has,  therefore,  no  jurisdiction  to  refuse 
to  renew  an  annual  practising  certificate  to  a 
solicitor  provided  he  has  satisfied  the  require- 
ments  of  that  section  ;  and  the  jurisdiction  of 

i  the  judge  under  sect.  24  is  no  higher. 

Therefore  the  registrar  has  no  jurisdiction  to 
refuse  the  renewal  of  a  cerliticate  to  a  solicitor 
merely  ou  the  ground  that  he  is  an  undischarged 
bankrupt. 

In  re  a  Solicitor  ({If^di))  47  W.  R.  575  ;  80 
L.  T.  720;  15  T.  L.  R.  314— Div.  Ct.,  supra) 
overruled. 

Decision  of  the  Div.  Ct.  ( (1900)  18  T.  L.  R.  77 
— Div.  Ct.)  reversed. 
In  re  a  Solicitor,   [1902]   1    K.  B.  128;  71 

[L.  J.  K.  B.  36  ;  50  W.  R.  196  ;  85  L.  T.  619  ; 
18  T.  L.  R.  114— C.  A. 

IV.  CONFIDENTIAL  RELATION. 

20.  Benefits  Conferred  hij  Client  on  Solicitor — 
Coinpete/it  and  Independent  Advice — Purclia.^e 
by  Client's  Children  and  Solicitor  front  Client 
—  Crifts  Jointly  to  Donor's  Children  and 
Solicitor.'] — Persons  standing  in  a  confidential 
relation  towards  others  cannot  entitle  them- 
selves to  hold  benefits  which  those  others  may 
have  conferred  upon  them  unless  they  can  show 
to  the  satisfaction  of  the  Court  that  the  persons 
by  whom  the  benefits  have  been  conferred  had 
competent  and  independent  advice  in  conferring 
them. 

Down  to  1898  the  plaintiff  was  the  senior 
partner  in  a  banking  business.  The  firm  sold 
the  goodwill  of  the  business.  The  plaintiffs 
financial  affairs  were  getting  into  a  very  com- 
plicated state,  and  he  consultetl  the  defendant, 
a  solicitor,  and  from   1899  till  August,  1901,  the 

I  defendant  acted  as  the  plaintiff's  solicitor  and 
confidential  adviser  in  all  his  affairs.  Early  in 
1900  the  plaintiff  contemplated  making  a  volun- 
tary settlement  upon  himself  and  family  with  a 

j  view  of  preventing  the  whole  of  the  property 
from  being  swept  away  by  the  bank  ;  and  lie  was 
also  desirous  of  conferring  some  benefit  upon  the 
defendant,  who  had  received  nothing  for  his 
services.  This  scheme  was  carried  out  by  two 
deeds,  both  prepared  in  the  office  of  the  defen- 
dant, dated   May  15th.  1900.     By  the  first  deed 

'  some  real  estate"  and  other  projjerty  were  vested 
in  trustees,  and  the  plaintiff  proi)osod  to  give 
the  defeniiant  one-tenth  of  the  ultimate  residue 
thereof  after  making  certain  provisions  for  him- 
self, his  son  and  daughter.  By  the  second  deed 
certain  furuilurc  and  chattels  were  vested  in 
24—2 
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trustees  for  sale,  and  out  of  the  proceeds  thereof 
the  defendant  was  to  receive  £500.  These  two 
deeds  were  in  fact  shown  by  the  plaintiff  to 
another  solicitor,  but  it  did  not  appear  that  ; 
such  solicitor  really  acted  as  an  independent  1 
adviser  in  the  matter.  A  further  deed,  dated 
March  Hth,  1901,  was  executed  by  the  plaintiff, 
which  was  supplemental  to  the  first  of  the  two 
deeds  of  May  loth,  1900.  This  deed  revoked  the 
trusts  of  the  former  deed,  and  the  plaintiff  con- 
veyed and  assigned  the  whole  of  his  property  of 
every  description,  present  and  future,  to  trustees 
upon  trust  for  the  defendant,  the  plaintiff's  son 
and  the  plaintiff's  daughter  in  equal  shares  in 
consideration  of  a  covenant  by  them  to  pay  the 
plaintiff  £.500  a  year,  to  be  increased  to  £800  in 
certain  contingencies.  On  this  occasion  the  deed 
was  prepared  by  another  independent  solicitor 
who  advised  the  plaintiff.  On  July  13th,  1901, 
the  plaintiff  executed  a  deed  sui)i)lemental  to 
the  second  deed  of  May  loth,  1900,  whereby  a 
portion  of  the  furniture  was  to  be  purchased  by 
his  daughter  at  a  valuation,  and  the  residue  was 
to  be  sold  forthwith  and  the  proceeils  applied  in 
the  first  instance  in  paying  £200  to  the  plaintiff, 
ill  lieu  of  his  life  interest  In  the  furniture  under 
the  former  deed,  and  £-12r5  to  the  defendant,  and 
the  balance  was  1o  be  divided  equally  between 
the  plaintiff's  son  and  daughter.  The  deed  was 
prepared  by  indeiiendent  solicitors  who  advised 
the  plaintiJRE.  The  plaintiff  sought  to  set  aside 
the  deeds  which  conferred  benefits  upon  the 
defendant. 

No  fraud  was  found  against  any  of  the 
solicitors  ;  but  it  was  clear  that  neither  of  the 
two  independent  solicitors  were  suflSciently  in- 
formed of  the  circumstances  to  enable  them  to 
give  proper  advice  to  the  plaintiff. 

Hkld— that  the  two  deeds  of  May,  1900,  must 
be  set  aside  as  against  the  solicitor,  as  infringing 
the  rule  as  to  gifts  from  a  client  to  a  solicitor,  as 
laid  down  by  Loid  Eldon  in  Hatch  v.  Hatch: 
the  duties  of  an  independent  solicitor  advising  a 
donor  in  such  a  case  as  this  are  well  described  by 
Farwell,  J.,  in  Puivnll  v.  Powell.  But  that  as 
against  the  donor's  children  these  deeds  were 
not  vitiated. 

Held,  also,  that  the  deed  of  March  14th, 
1901,  was  bad  as  infringing  the  rule  as  to  pur- 
chases by  a  solicitor  from  a  client,  laid  down  in 
Holman  v.  Loiines ;  and  that  all  the  parties  were 
so  mixed  up  that  no  distinction  could  be  made 
between  them  as  regards  this  deed. 

Pemoral  of  Solicitor  Trustee.'] — The  defendant 
solicitor  being  a  trustee  under  the  deeds  of  1900 : — 

Held — that,  all  the  beneficiaries  not  being 
before  the  Court,  the  question  of  substituting  a 
new  trustee  could  not  be  dealt  with. 

Powell  V.  Powell  ([1900]  1  Ch.  243  ;  69  L.  J. 
Ch.  164 ;  82  L.  T.  84— Farwell,  J.,  nee  Settle- 
ments, 209)  approved. 

Hatch  V.  Hatch  ((1804)  9  Ves.  292  ;  7  R.  E.  295) 
and  Holman  v.  Loijnes  ((1854)  4  D.  M.  &  G.  :  28 
L  J   Ch.  529)  followed. 


Decision  of  Kekewich,  J.  (1902)  86  L.  T.  110  ; 
18  T.  L,  R.  256)  reversed. 
Wright  v.  Carter,  [1902]  1  Ch.  27  :  72  L.  J. 

[Ch.   138 ;  51   AV.  K.   106  ;    87  L.  T.   624  ;  19 
T.  L.  R.  29— C.  A. 

21.  Solicitors  Duty—Bectijication  of  Deed— 
Mistalte — Independent  Advice—  Benejicial  In- 
terest in  Client's  Projierty  given  to  Solicitor's 
Son.]— In.  October,  1889,  the  plaintiff  was 
married  to  J.W.,  the  only  son  of  T.  W. 

In  April,  1890,  T.  W.  died,  having  appointed 
his  widow,  A.  W.,  his  executrix  and  sole  residuary 
legatee. 

In  December,  1890,  a  deed  was  executed 
between  A.  W.,  J.  W.,  the  plaintiff,  and  the 
defendants,  witii  a  view  to  carry  out  in  some 
measure  the  wishes  of  T.  W.,  and  also  with  the 
object  of  making  provision  for  J.  W.,  and  the 
plaintiff,  and  any  future  wife  of  J.  W.,  and 
the  lawful  issue  of  J.  W.,  by  way  of  family 
arrangement. 

In  October,  1891,  owing  to  unhappy  differences 
between  J.  W.  and  his  wife,  a  deed  was  executed 
by  J.  W.,  the  plaintiff,  and  A.  W.  for  the  purpose 
of  varying  the  trusts  of  the  deed  of  December, 
1890. 

In  September,  1893,  J,  W.  died  intestate  and 
without  issue. 

In  August,  1894,  a  deed  was  executed  between 
the  plaintiff,  A.  W.,  F.  N.  S.,  and  the  defendants 
for  the  purpose  of  further  modifying  the  trusts 
of  the  deeds  of  1890  and  1891. 

All  three  deeds  were  prepared  by  W.  M.  S., 
one  of  the  defendants,  as  solicitor,  with  the 
assistance  of  counsel. 

A.  W.  died  in  April.  1897.    * 
In    November,    1897,    the    plaintiff    married 
W.  B. 

The  plaintiff  in  February,  1896,  brought  an 
action  claiming  {inter  alia)  a  declaration  that 
the  deed  of  1891  was  not  binding  on  her  so  far 
as  it  purported  to  deprive  her  of  the  general 
power  of  appointment  given  to  her  by  the  deed 
of  1890. 

Under  the  deed  of  1890  the  ultimate  reversion 
of  the  beneficial  interest  was  given  as  to  half  to 
N.  W.,  one  of  the  trustees,  and  as  to  the  other 
half  to  W.  M.  S.'s  son,  F.  H.  S.  W.  M.  S.  pur- 
chased the  reversionary  interest  of  his  son. 
W.  M.  S.  was  a  very  intimate  friend  and  the 
legal  adviser  of  the  W.  family.  When  the  first 
supplemental  deed  was  executed,  the  plaintiff 
had  been  consulting  W.  M.  S.  about  her  jiosition 
with  reference  to  her  settled  property  and  about 
her  husband  and  a  possible  separation. 

Held— that  it  was  W.  M.  S.'s  duty  to  give  the 
plaintiff  advice,  showing  her  that  the  proposed 
alteration  in  the  deed  of  1890  could  not  be  made 
without  either  a  lawsuit  or  her  consent,  and  that 
the  alteration  was  so  adverse  to  her  interests 
that  it  would  be  inadvisable  for  her  to  execute 
the  new  deed  or  to  concur  in  it  without  further 
consideration.  His  merely  explaining  the  deed 
to  her  was  insufficient.  He  should  have  pointed 
out  the  various  modes  by  which  the  desire  of  the 
parties  could  be  carried  out,  and  the  extreme 
importance  to  hei-  of  one  of  the  methods  rather 
than  the  other,     'ihe  deed  of  1891  was  therefore 
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not  binding  on  the  plaintiff  and  must   be  set 

aside. 

Decision  of  C.  A.  (-fuh  innii.  Ji/irron  v.  Willia 
(ntlOU]  2  Ch.  121  :  01)  L.  J.  Cli.  .^^2  ;  4S  W.  K. 
r)7'.t ;  S2  L.  T.  729  ;  16  T.  L.  R.  871)  affirmed. 
AViLLis  r.  Barron,  [1902]  A.  C.  271  ;  71  L.  J. 

[Cli.60y;  8(!  L.  T.  SO.");  18  T.   L.   K.  (;()2— 
H.  L.  (E.) 

V.  COSTS. 

And  see  Bankruptcy,  Xos.  Ji."),  21."). 
(a)  General. 

22.  Agrrciiirnt  as  to  Costs  —  XrvrxsUy  fur 
Wrllliui—AttontPji  and  Solicitors  Art,  1870  (33 
&  34  Vict.  c.  28),  s.  4.] — An  agreement  by  a 
solicitor  to  charge  his  client  nothing  for  costs  if 
an  action  be  won,  and,  if  it  be  lost,  to  charge 
only  so  much  as,  if  successful,  he  would  have 
recovered  from  the  other  side,  is  not  required  by 
sect.  4  of  the  Attorneys  and  Solicitors  Act,  1870, 
to  be  in  writing ;  antl  an  oral  agreement  to  this 
effect  may  be  enforced  by  the  client. 

Jennings  v.  Johnson  ((1873)  L.  R.  8  C.  P.  42o) 
approved. 

Decision  of  Div.  Ct.  ([1006]  2  K.  B.  592  ;  7o 
L.  J.  K.  B.  580  ;  [)5  L.  'I.  197  ;  22  T.  L.  R.  617) 
reversed. 

Clare  /•.  .Ioseph,  [1907]  2  K.  B.  369  ;  76  L.  J. 
[K.  B.  724  ;  96   L.  T.  770  ;  23  T.  L.  R.  398— 

C.  A. 

23.  Afireeinent  hetireen  Mortgagee  arid  his 
Solicitor  us  to  Sharing  Lutter's  Costs.l^ — There  is 
in  general  no  reason  why  a  solicitor  acting  for  a 
mortgagee  (who  is  also  a  solicitor)  should  not 
agree  to  share  with  him  the  profit  costs  paid  by 
the  mortgagor.  Such  an  agreement  does  not 
affect  the  taxation  of  the  costs  at  the  instance  of 
the  mortgagor. 

In    re    Jerome,    (1907)    51    Sol.    Jo.    114  — 
[Kekewich,  J. 
And  see  No.  2,  supra. 

24.  Agreement  in  Writing — Contentious  Jhisi- 
ness — Signature — Attorneys  and  Solicitors  Act, 
1870  (33  &  34  Vict.  c.  28),  s.  4.]— Upon  the 
taking  of  an  account  between  a  solicitor  and 
clients,  the  former  claimed  a  certain  sum  as  due 
under  a  memorandum  in  which  the  clients  agreed 
at  that  sum  the  balance  of  costs  due  for  conten- 
tious business  previously  done  by  the  solicitors. 
The  memorandum  was  signed  by  the  clients,  and 
was  referred  to  in  a  letter  to  the  clients  from  the 
solicitors. 

11  KM)  that  the  agreement  must  be  referred  to 
the  taxing  Master  for  examination,  since  (1)  it 
must  be  treated  as  signed  by  both  parties,  and 
(2)  even  if  it  were  only  signed  by  the  clients, 
such  signature  would  satisfy  sect.  4  of  the 
Attorneys  and  Solicitors  Act,  1870. 

l'ontife.r  v.  Farnhum  ((1893)  62  L.  J.  (Q.  u.) 
344  ;  41  W.  R.  238— Div.  Ct.)  doubted. 
Bake  v.  French  (No.  2),  [1907]  2  Ch.  215  ;  76 
[L.  J.  Ch.  605— Warrington.  .F. 


25.  Agreement — Agreement  Creating  Security 
for  Costs  —  Ascertainment  of  Amount.] — The 
Court  will  not  upon  a  summons  for  taxation 
ascertain  the  fimount  which  is  charged  upon 
properly  by  an  agreement  creating  a  security 
for  cosis  under  r.  7  of  the  Solicitors'  Remu- 
neration Order,  18S2. 

In  re  Carnegie,  (1907)  52  Sol.  Jo.  1 4— Joyce,  J. 

26.  Party  and  I'aity  Costs— Attendance  of 
Country  Solicitor  as  U'ifness  at  Trial.]  — A 
couiitry  solicitor,  being  solicitor  on  the  record 
of  one  of  the  parties  in  an  action,  was  examined 
at  the  trial  in  Dublin  ;  an  I  he  claimed  in  his 
costs  as  between  party  and  [larty  his  expenses  of 
such  attendance. 

Held — that  the  right  of  such  expenses  depends 
in  every  case  on  a  question  of  fact  — namely,  was 
the  solicitor's  attendance  at  the  trial  attributable 
to  his  character  as  a  solicitor  or  as  witness  ! 
Hamilton  c.  Colquhoun,  [1906]  2  Ir.  R.  104— 

[K.B. 

27.  Petition  for  Dirorre  hy  Wife — Coinjiromise 
— Ta.ration  of  Costs  of  Petitioner — Payment  of 
Costs  to  Solicitor — Form  of  Order.] — A  petition 
for  divorce  was  presented  by  a  wife,  and  an 
application  instituted  for  the  usual  order  for  the 
taxation  of  her  costs.  Before  the  hearing  of  the 
application  a  settlement  was  made  by  the  peti- 
tioner without  the  knowledge  of  her  solicitor, 
and  she  returned  to  cohabitation  with  her 
husband.  The  Court,  on  an  application  of  the 
solicitor  for  the  petitioner,  made  an  order  for  the 
payment  of  the  amount  of  the  taxed  costs  to  the 
solicitor. 

BallaNCE  v.  Ballance,  [1899]  2  Ir.  R.  128- 

[Q.  B. 

2i.  '' Professional  Charges."]  —The  words 
"  professional  chaiges "  in  the  Irish  Ord.  45, 
r.  64  (40)  (which  corresponds  to  the  English 
Ord.  45,  r.  27  (38b))  mean  professional  charges 
properly  so  called,  and  do  not  include  disburse- 
ments of  any  kind.  The  English  usage  to  the 
contrary  disregarded. 

Cunningham  r.  M'Donagh,  [1904]  2    Ir.   B. 
[417— Andrews.  J. 

29.  Itecorery  of  Costs  —  J'artners  —  One 
I'artners  Certificate  hy  Accident  not  llenewed — 
Right  to  llecorer  Costs  —  Solicitors  (^Ireland) 
Act,  1898  (61  k  62  Vict.  <\  17),  .v.  48.]  — B.  and 
his  son  !'.  junior  carried  on  business  as  solicitors 
under  the  firm  nan\e  of  J.  E.  1'.  &  Son.  1'. 
junior  was  only  recently  admitted,  and  had  no 
real  share  in  the  business.  liy  accident  his 
annual  certificate  was  not  renewed. 

H EM)    -that   v.   senior  could  liimself  recover 
the  whole  costs  of  an  action,   the  Court  being 
satisfied  thiit  he  hail  in  fact  done  all  the  work, 
and  assumed  all  responsibility  therefor. 
Martin  /•.  Shehry,  [19(i5]  2  Ir.  IJ.  62— C.  .\. 

30.  Shorthand  .Votes  of  Hridcucc  —  I'atrnt 
Action.]      Ill   patent   eases  where  tlieie  are  com- 
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])licated  and  scientific  detnils  in  conflict,  a  short- 
hand note  is  really  a  necessity.  Where  there  is 
an  agreement  in  open  Court  between  the  parties, 
at  the  instance  and  with  the  sanction  of  the 
judge,  that  the  expense  of  taking  shorthand 
notes  for  the  purposes  of  the  trial  should  be 
borne  by  the  parties,  and  the  notes  should  be 
used  by  the  parties  for  the  purposes  of  the  trial, 
it  carries  an  agreement  that  they  should  be  costs 
in  the  cause.  A  solicitor  who,  in  pursuance  of 
such  an  agreement,  pays  half  of  the  cost  of 
taking  the  shorthand  notes  out  of  his  own  pocket,  ! 
is  entitled  to  recover  the  money  so  paid  by  him  ! 
as  money  paid  for  his  clients  at  their  request.        | 

In  re  Blytli  and  Famhaw  ((1882)  10  Q.  B.  D. 
207  ;  52  L.  J.  Q.   B.   18G ;   31  W.    R.   283  ;  47 
L.  T.  610— C.  A.)  distinguished. 
Osmond  v.  Mutual  Cycle  and  Manufactuh- 
[iNG   Supply  Co.,   [1899]  2  Q.  B.  -188;  r.8  I 
L.   J.   Q.    B.    1027  ;  48  W.   R.  125  :  81  L.  T.  | 
254— C.  A. 

31.  SoUritor  Eniphnied  at  a  Fixed  Salary—  \ 
Solicitors  Act,  1870  (33  &  34  Vict.  c.  28),  ss.  4, 
5.] — A  public  body  employed  a  solicitor  to  do 
their  legal  and  other  work  at  a  fixed  annual 
salary,  the  costs  of  the  public  body  in  legal 
proceedings  to  which  they  were  a  party  having 
been  ordered  to  be  paid  to  them  by  the  other 
party  to  the  proceedings. 

Held — that  they  were  entitled  to  charge,  as 
part  of  such  costs,  sums  in  respect  of  the  services 
of  their  solicitor,  provided  that  such  sums  did  not 
exceed  an  undue  proportion  of  the  solicitor's 
salary,  having  regartl  to  the  work  done. 

Henderson    v.    Merthyr    Tydfil    Urban 

[District  Council,  [1900]  1  Q.  B.  434;  69 

L.  J.  Q.  B.  335  ;  48  W.  R.  332— Div.  Ct. 

31a.  Solicitor  Partner  of  Trustee — Cliarges 
for  Serrices  to  Extate — Cliarges  other  than  Pro- 
fessional.']— A  solicitor,  although  partner  of  a 
trustee  of  an  estate,  is  entitled  to  be  paid  out  of 
trust  moneys  for  his  proper  professional  costs 
and  charges  in  respect  of  business  done  by  him 
in  the  ordinary  course  of  his  profession,  and  also 
in  the  management  of  the  estate  as  agent. 
Ix  RE  AsHTON,  Gardner  v.  Ashton,  (1900) 
[108  L.  T.  Jo.  419— Kekewich,  J. 

32.  Successful  Patiper  Client — Appellant  in 
the  House  of  Lords — Solicitor  and  Client  Costs 
—R.  S.  C,  1-^83,  Ord.  16,  rr.  22-31.]— Where 
a  solicitor  had  been  retained  by,  and  acted  for, 
a  successful  pauper  appellant  (since  deceased)  in 
the  House  of  Lords,  as  laid  down  in  Johnson  v. 
Lindsay  ([1892]  A.  C.  110  ;  61  L.  J.  Q.  B.  90), 
the  respondent  in  the  House  of  Lords  was  not 
liable  for  party  and  party  costs. 

Held — on  an  application  by  the  solicitor 
against  the  estate  of  his  deceased  client  for 
taxation  of  the  costs  of  the  appeal  to  the  House 
of  Lords— that  the  solicitor  was  entitled  to 
recover  from  the  client's  estate  the  ordinary 
costs  which  a  solicitor  is  entitled  to  charge, 
viz.,  costs  to  be  taxed  as  between  solicitor  and 
client. 


Richardson   v.   Richardson   ([1895]    P.    276  ; 
64  L.  J.  P.  119  ;  44  W.  R.   102  ;  73  L.  T.  135  : 
11    R.     663- C.    A.)    followed   as   to   dicta   of 
Jeune,  P. 
In  re  Raphael,  Ex  parte  Salomon,  [1899] 

[1  Ch.  853 ;   68  L.  J.  Ch.  309  ;  47  W.  R.  330  ; 

SO  L.  T.  226— Kekewich,   J.      (Reversed  by 

C.  A.  on  the  evidence,  68  L.  J.  Ch.  765  ;  81 
L.  T.  479.) 

33.  Two  Defendants  Jointly  Represented — 
Judgment  for  One  Defendant  and  against  the 
Other — To  what  Costs  Successful  Defendant 
Entitled.'] — A  successful  defendant  is  entitled  to 
recover  from  the  plaintiff  the  costs  in  which  his 
defence  has  involved  him  ;  if  he,  and  an  Un- 
successful co-defendant,  have  employed  one 
solicitor  and  counsel,  he  is  prima  Jade  entitled 
to  receive  from  the  plaintiff  one  half  of  their 
joint  costs.  If,  however,  the  unsuccessful 
defendant  has  agreed  to  be  liable  to  their  solici- 
tors for  both  their  defences,  probably  the  plaintiff 
need  only  pay  the  extra  costs  caused  by  his 
having  wrongly  joined  the  successful  one. 
Beaumont  r.  Senior,  [1903]  1  K.  B.  282  ;  72 

[L.  J.  K.  B.  141  ;  88  L.  T.  234— Ui v.  Ct. 

(b)  Bill  of  Costs. 

And    see  Bankruptcy,  Nos.   177,  241  ; 
Limitation  op  Action,  Nos.  1,  19. 

34.  Agreed  Sum  retained  for  Costs — Other 
Costs  Paid  by  a  'Third  Party — Right  of  Client 
to  hare  Costs  Taxed.] — A  valid  agreement  as  to 
the  amount  of  costs,  accompanied  by  a  settle- 
ment of  account,  may  disentitle  a  client  to 
his  right  to  have  a  bill  of  costs  delivered. 
Where  a  third  party  agrees  to  pay  a  solicitor's 
bill  of  costs,  the  reasonableness  of  the  sum 
claimed  and  pnid  does  not  concern  the  client. 

A  solicitor  acting  for  C.  recovered  for  him  a 
large  .sum  of  money,  and  retained  by  agreement 
sutiicient  to  meet  his  charges  ;  in  subsequent 
proceedings  by  C.  against  1).,  the  latter  agreed 
to  pay  the  costs  of  C.'s  solicitor,  and  the  latter 
demanded  and  received  £105. 

Held — that  C.  was  not  entitled  to  have 
delivered  to  him  a  bill  of  costs  either  in  refer- 
ence to  the  earlier  action  or  to  the  £105. 

In  re  West,  King  v.  Adams  (^[l^i]  2  Q.  B. 
102)  followed. 
In  re  Chapman,  (1904)  20  T.  L.  R.  3— C.  A. 

35.  Amended  Bill  of  Costs  —  Action  on  — 
Reference  to  Taxation  after  Verdict — Solicitors 
Act,  1843  (6  &  7  Vict.  c.  73),  s.  37.]— A  solicitor 
delivered  a  bill  of  costs  to  his  client  and  subse- 
quently delivered  an  amended  bill  containing 
additional  items  which  might  have  been  charged 
in  the  first  bill.  In  an  action  to  recover  the 
amount  of  the  costs  specified  in  the  second  bill, 
the  client  denied  liability,  and  further  submitted 
that,  as  the  solicitor  had  delivered  a  previous 
bill  of  costs,  he  was  concluded  by  that  bill 
and  could  not  sue  for  amount  of  the  second 
bill. 

At  the  trial  the  jury  found  a  verdict  for  the 
plaintiff. 
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Held— that  after  verdict  there  was  no  power 
to  send  the  bill  sued  on  (/.c.,  the  second  bill)  to 
be  taxed  by  a  Master  under  sect.  37  of  the  Soli- 
citors Act,  1843  ;  that  the  proper  course  was  to 
refer  it  to  a  Master,  or  some  other  referee,  to 
ascertain  the  proper  amount  payable,  on  which 
reference  the  tirst  bill  would  be  some  evidence 
as  to  the  proper  charges. 

Per  Vaughan  Williams,  L.J. — On  such  a  refer- 
ence the  rule  as  to  taxing-off  one-sixth  would 
not  apply. 

Per  Moulton,  I^.J. — A  solicitor  may  hand  Jide 
amend   his   bill   before   taxation    is   ordered    or 
threatened. 
LuMSDEN  V.  The  Shipcote  Land  Co.,  [1906] 

[2  K.  B.  433  ;  Ih  L.  J.  K.  B.  665  ;  o4  W.  E. 
461  ;  95  L.  T.  17 ;  22  T.  L.  R.  5.59— C.  A. 

36.  Colleciing  Bents— Lump  Sum.']—\n  the 
absence  of  any  agreement  a  solicitor  who  collects 
rents  for  a  client  ought  not  to  include  a  lump 
sum  in  respect  thereof  in  a  bill  of  costs  for  pro- 
fessional work. 

If  the  work  is  to  be  treated  as  professional 
work,  items  should  be  brought  in. 
In  re  Shilson,  Coode  &  Co.,   [1904]   1    Ch. 

[837  ;  73  L.   J.  Ch.  541  ;  52  W.  R.  556  ;  90 
L.  T.  641  ;  20  T.  L.  R,  418— Eady,  J. 

37.  Common  Order  to  delirer  Bill  of  Costs  and 
Tax — Befusal  to  Deliver — Disclaimer  of  Bight 
to  Costs  and  Non-payment — Attachment.']— A. 
client  obtained  the  common  order  for  delivery 
of  a  bill  of  costs  and  taxation  against  his  solicitor, 
who  had  received  a  loan  of  money  from  him. 
No  bill  was  delivered,  and  the  client  moved  for 
leave  to  issue  a  writ  of  attachment.  The  solici- 
tor, in  defence,  said  he  made  no  claim  for  cosls, 
and  that  such  a  claim,  if  made,  was  statute- 
barred. 

Held— that,  if  the  solicitor  made  a  further 
affidavit  that  he  had  not  been  paid  for  work 
done,  and  refused  to  claim  costs  for  such  work, 
and  abandoned  any  right  to  receive  costs  there- 
for, no  bill  of  costs  could  be  demanded. 
In  be  Landob  (a  Solicitor),  [1899]    1   Ch. 

[818  ;  68  L.  J.  Ch.  373  ;  47  W.  R.   457  ;  80 
L.  T.  643— North,  J. 

38.  Dishiirsi'mcnts — Deposits  as  Security  for 
Costs  of  Discocerij  and  in  respect  of  Biscoverrj 
hy  Interrogatories — Money  Lent—B.  S.  C,  1883, 
Ord.  31,  rr.  25,  26.] — In  a  bill  of  costs  there 
were  included  two  items,  the  first  being  the 
amount  of  a  depo.sit  as  security  for  costs  of  dis- 
covery in  the  action  by  production  of  documents 
Hnder  Ord.  31,  rr.  25,  26,  and  the  second  being 
the  amoiAit  of  a  lilvc  deposit  in  respect  of  dis- 
covery by  interrogatories  under  the  same  rules. 

Held— that  these  payments  ought  to  have 
been  entered  in  the;  solicitors'  cash  account,  and 
not  in  their  bill  of  costs  as  "disbursements"  : 
that  these  payments  were  not  payments  which 
the  solicitors  were  "either  by  law  l)ound  to 
make  or  by  custom  looked  upon  as  (he  persons 


to  make  "  ;  and  that  the  money  was  simply  lent 
by  them  to  their  client. 

Decision  of  Kekewich,  J.  ([1902]  .50  W.  R.  629) 
reversed. 

In  rk  Buckwell  and  Berkeley,  [1902]  2  Ch 

[596  ;    71  L.   .J.  Ch.  713;    51   W.  R.  21  :  S7 

L.  T.  215— C.  A. 

39.  '^Disbursement"— Pai/ment  of  Estate  Duti/ 
-Finance  Act,  1894  (57  &  58  Vict.  e.  30),  .v.  (J, 
sub-ss.  1,  2  ;  .V.  8,  sub-s.  16  ;  *.  22,  suh-s.  1  (d)— 
Application  by  Third  Parties — Solicitors  Air, 
1843  (6  &  7  Vict.  c.  73),  ss.  37,  38,  39.]— Those 
payments  only  which  arc  made  in  pursuance  of 
the  professional  duty  undertaken  by  a  solicitor, 
and  which  he  is  bound  to  perform,  or  which  are 
sanctioned  as  professiomil  payments,  by  the 
general  and  established  custom  and  practice  of 
the  profession,  ought  to  be  entered  or  allowed  as 
professional  disbursements  in  the  bill  of  costs. 

Payments  for  estate  duty  and  payments  for 
probate  duty  ought  not  to  be  included  in  bills  of 
costs  as  "disbursements"  within  the  meaning  of 
sect.  37  of  the  Solicitors  Act,  1843. 

In  re  Lamb  ((1889)  23  Q.  B.  D.  5  ;  58  L.  .1. 
Q.  B.  455  ;  37  W.  R.  506— Div.  Ct.)  overruled. 
In  re  Kingdom  and  Wilson,  [1902]  2  Ch.  242  ; 

[71   L.  J.  Ch.  604  :  .50  W.  R.  533  ;  86  L.  T. 
639  ;  18  T.  L.  R.  588— C.  A. 

40.  '^  Disbursement" — Stamp  Duty  on  Capital 
of  Company — Stamp  Act,  1891  (54  &;  55  Vict. 
c.  39),  s.  u'2—Fi/mnce  Act,  1899  (62  &  63  Vict. 
c.  9),  .s'.  7—Sdicitors  Act,  1843  (6  &  7  Vict.  c.  73), 
s.  37.]— A  payment  by  a  solicitor,  who  was  em- 
ployetl  to  act  in  the  formation  and  registration  of 
a  company  under  the  Companies  Acts,  of  the  ad 
caZy/'fl/M  stamp  duty  payable  under  sect.  112  of 
the  Stamp  Act,  1891,  and  sect.  7  of  the  Finance 
Act,  1899,  upon  the  amount  of  the  nominal  share 
capital  of  the  company,  is  not  a  professional 
"  disbursement  "  within  the  meaning  of  sect.  43 
of  the  Solicitors  Act,  1843,  and  ought  therefore 
to  be  entered  in  the  solicitors  cash  account  and 
not  in  his  bill  of  costs. 

In  be  Blair  and  Girling,  [1906]  2  K.  B.  131  ; 

[75  L.  J.  K.  B.  624  ;  54  W.  R.  549  :  94  L.  T. 

873  ;  22  T.  L.  R.  547— C.  A. 

41.  No  Detailed  Bill  -Cross  Claim  hy  Client 
— Acconnt  stated  rerbally — Solicitors  Bight  to 
Sue  on.] — A  solicitor  sent  in  a  rough  summary  of 
his  aggregate  charges  in  respect  of  certain 
matters,  but  no  detailed  bill  of  costs  :  he  men- 
tioned the  probability  of  a  deduction  being 
made,  and  a  satisfiictory  arrangement  arrived  at, 
if  the  client  called  upon  him. 

The  client,  who  had  a  cross  claim  for  work 
done,  called  :  their  respective  accounts  were  dis- 
cussed, and  a  balance  agrectl  verbally  at  .^35  ilue 
to  the  solicitor. 

Held— that,  under  Uicsc  circumstances,  the 
solicitor  might  sue  for  the  ;t35  altiiough  he  had 
delivere<l  no  signed  bill. 

Scadding  v.  Eyles  ((1816)  9  Q.  B.858)  applied. 
Turner  /■.  Willls  [1905]  l  K.  B.  168  :  71  L.  .L 

[K.  I?.  365;  53  W.  K.  3 IS;  ;i2  L.  T.  112  — 
Div.  (."t. 
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42.  "  Fartij  Interested'" — Creditor  hi  Adminis- 
tration Action— Solicitors  Act,  1848  ((J  &  7  Vict. 
c.  73),  .5.  39]. — A  creditor  who  has  obtained  a 
judgment  for  the  administration  of  a  deceased 
person's  estate  is  entitled  as  a  "  party  interested  " 
to  an  order  for  the  delivei'y  and  taxation  of  bills 
of  costs  already  paid  by  the  deceased. 

In  re  Jones  and  Everett,  [1904]  2  Ch.  3^3  : 

[73  L.  J.  Ch,  706  ;  53  W.  R.  59  ;  91  L.  T.  286— 

Buckley,  J. 

43.  Ptij/ment  on  Accovnt — Bill  of  Costs  not 
sent  in — DeHrenj  and  Taxation — Solicitors  Act, 
1843  (6  &  7  Yict.  f.  73),  .V.  41.]— The  plaintiff 
had  paid  the  amount  of  an  account  sent  in  by 
his  solicitor,  which  account  was  not,  however,  a 
"  bill  of  costs,"  inasmuch  as  it  did  not  set  out 
the  particular  items  charged.  More  than  twelve 
months  after  such  payment,  the  plaintiff  took 
out  a  summons  for  delivery  and  taxation  of  the 
solicitor's  bill  of  costs.  No  bill  of  costs  had  been 
delivered  at  the  date  of  the  hearing  of  the 
summons. 

Held — that  the  payment  on  account  could 
not  in  the  circumstances  be  made  referable  to 
the  bill  of  costs  which  would  be  delivered  after 
the  hearing  of  the  application  :  and  that  the 
])laintiff  was  entitled  to  the  common  form  order 
for  delivery  and  taxation,  notwithstanding  the 
payment  made  upwards  of  twelve  months  before 
the  issue  of  the  summons. 
In  re  Callts,  (1901)  49  W.  R.  316— Joyce,  J. 

(c)  Charging  Orders. 

44.  CW.y — "  Moneij  recorered  or  preserved" — 
JJanltrupteij — Lien  on  Estate — Solicitors  Act, 
18(J0  (23  &  24  Vict.  c.  127),  s.  28.]— An  ab- 
sconding bankrupt  on  arriving  in  Australia  was 
arrested  for  forgery,  and  the  police  at  the  same 
time  took  possession  of  the  money  found  upon 
him. 

He  was  brought  back  to  England  for  trial, 
and  while  ia  custody  other  charges  under  the 
Debtors  Act,  1869,  were  preferred  against  him 
in  pursuance  of  an  order  of  the  county  court 
judge,  sitting  in  bankruptcy,  obtained  on  the 
application  of  the  solicitors  of  the  trustee  in 
bankruptcy. 

Subsequently  the  police  in  Australia,  by  virtue 
of  a  power  of  attorney  prepared  by  these  solicitors 
on  behalf  of  the  trustee  in  bankruptcy,  remitted 
to  them  the  money  found  on  the  bankrupt. 

The  solicitors  then  obtained  from  the  county 
court  judge,  under  sect.  28  of  the  Solicitors  Act, 
1860,  a  charging  order  upon  this  sura  of  money 
as  being  "  property  recovered  or  preserved"  by 
them  within  that  section. 

This  order  was  discharged  by  the  Queen's 
Bench  Division.     On  appeal : — 

Held — that  the  money  in  question  had  not 
been  recovered  or  preserved  in  the  bankruptcy 
or  in  any  other  civil  legal  proceedings,  and  that 
therefore  no  chaiging  order  could  be  made  upon 
it  under  sect.  28  of  the  Solicitors  Act,  1860. 

Held,  also,  that  the  power  of  the  Court  under 
that  section   is    discretionary,  and    should   be 


rarely  exercised  by  a  court  of  bankruptcy  in 
favour  of  the  solicitor  to  th3  trustee  in  bank- 
ruptcy. 

Held,  also,  that  the  solicitors  to  the  trustee 
in  bankruptcy  had  no  lien  for  their  costs  on  the 
bankrupt's  estate. 

Judgment  of  Q.   B.   Div.  (77    L.'  T.  501  :    4 
Manson,  239  ;   14  T,  L.  R.  68)  affirmed. 
In  re  Humphrets,  Ex  parte  Lloyd-George, 

[1898]  1   Q.  B.  520  ;    67  L.  J.  Q.  B.  412  ;    78 

L.  T.  182 :  5  Manson,  11  ;  14  T.  L.  R.  263  ;  46 
W.  R.  322— C.  A. 

45.  Property  Pecovered  or  Preserved — Probate 
Action— Will  vi>held— Solicitors  Act,  1860  (23 
&  24  Vict.  c.  127),.s'.28.]— A  testator  bequeathed 
and  devised  the  residue  of  his  estate  to  his  wife 
for  life,  and  after  her  death  to  his  two  daughters, 
of  whom  one  was  legitimate  and  the  other 
illegitimate.  The  daughters  having  opposed  pro- 
bate of  the  will,  an  action  was  commenced  l>y 
the  executor,  in  which  the  will  was  upheld.  The 
bulk  of  the  estate  was  real  property. 

Held — that  the  solicitor  of  the  executor  was 
entitled  to  a  charging  order  for  his  costs  on  the 
property  bequeathed  and  devised,  as  being  pro- 
pert}^  preserved  through  his  instrumentality 
within  the  meaning  of  sect.  28  of  the  Solicitors 
Act,  1860. 

Ex  PARTE  Tweed,  [1899]  2  Q.  B.  167  ;  68  L.  J. 
[Q.  B.  794  ;  48  W.  R.  5  ;  81  L.  T.  1— C.  A. 

46.  Banltruptc]! — Costs — Property  "  Pecovered 
or  Preserved" — Ajtplieation  to  Biscliarye — Limit 
of  Time  for  Application — Jurisdiction — Solicitors 
Act,  1860  (23  &  24  Vict.  c.  127),  s.  28.]— Where 
property  has  been  "  recovered  or  preserved  "  by 
an  order  of  the  Court  of  Appeal,  the  Court  or 
judge  of  first  instance  which  has  seisin  of  that 
order  when  it  comes  down  to  be  enforced,  is 
equally  entitled  with  the  Coiirt  of  Appeal,  under 
sect.  2*8  of  the  Solicitors  Act,  1860,  to  make  a 
charging  order  in  favour  of  a  solicitor  on  the 
property'  so  recovered  or  preserved.  An  applica- 
tion to  discharge  a  charging  order  must  be  made 
with  promptitude,  even  although  no  steps  have 
been  taken  to  enforce  the  charging  order. 

Senille,  a  judge  sitting  in  bankruptcy  is 
entitled  in  that  capacity  to  make  a  charging 
order  under  sect.  28  of  the  Solicitors  Act,  1860. 

In  re  Sn /field  and  Watts  (  (1888)  20  Q.  B.  D. 
693  ;  36  W.  R.  584  ;  58  L.  T.  911  ;  5  M.  B.  R. 
83 — C.  A.)  and  In  re  Wood,  Ea>  jyarte  Fanshawe 
([1897]  1  Q.  B.  314  ;  66  L.  J.  Q.  B.  69 ;  75  L.  T. 
387 ;  3  Manson,  299— Vaughan  Williams,  J.) 
considered. 
In  re  Deakin,  Ex  parte  Daniell,  [1900]  2 

[Q.  B.  489  ;  69  L.  J.  Q.  B.  725  ;  48  W.  R.  678  ; 
82  L.  T.  776  ;  7  Manson,  302— C.  A. 

47.  Property  Recovered  for  Company — Lien — 
Fund  in  Court — Belay — No  Interveninq  Bights 
—Biscretion— Solicitors  Act,  1860  (23  &'24  Vict. 
c.  127),  s.  28.] — Solicitors  formerly  employed  by 
a  limited  company  in  prosecuting  and  recovering 
a  claim  against  the  estate  of  G.  E.  B.,  deceased, 
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applied  for  an  order  charging  their  costs  on  the 
company's  share  of  the  fund  in  Court  to  the 
credit  of  a  creditor's  action  for  the  achninistra- 
tion  of  the  estate  of  G.  E.  B.,  deceased.  The 
claim  was  made  and  duly  admitted  in  the  said 
action  in  January,  1897.  The  company  closed 
their  office,  and  ceased  to  carry  on  business  in 
June,  1897,  and  no  intervening  rights  arose. 

Held — that  the  applicants  had  no  absolute 
right  to  a  charging  order  under  sect.  28  of  the 
Solicitors  Act,  1860,  but  that  the  Court  had  a 
discretion  in  the  matter,  which  it  must  exercise 
according  to  the  circumstances  of  the  particular 
case-;  that  the  solicitors,  notwithstanding  the 
lapse  of  time,  were  entitled  to  the  statutory 
charge — in  aid  of  their  already  existing  common 
law  lien — which  was  prior  to  any  right  of  the 
official  receiver  or  liquidator. 
In  re  Born.  Curnock  r.  Born,  [1900]  2  Ch. 

[4:«  ;  G!»  L.  J.  Ch.  669  ;  49  W.  E.  23  ;  88L.T. 
51— Farwell,  J. 

48.  "  Propniy  Becorered  or  Preserved "  — 
Action  ('(i/nj)ronii.sed.~\ — The  plaintiff  recovered 
judgment  against  the  defendants  in  respect  of 
extras  under  a  building  contract  and  retention 
moneys.  Three  months  prior  to  the  issue  of  the 
writ  a  portion  of  the  retention  money  coming  to 
the  plaintiff  was  assigned  by  him  for  value  to  a 
member  of  the  defendant  council.  Pending  an 
appeal  in  the  action,  a  compromise  was  effected, 
by  which  the  defendants  were  to  pay  a  portion 
of  the  sum  claimed  in  full  satisfaction,  the 
plaintiff  paying  the  defendants  their  taxed  costs 
of  the  action.  Upon  an  application  by  the 
plaintiff's  solicitor  in  the  action  for  a  charging 
order  for  his  costs  under  39  &;  40  Vict,  c^  44, 
s.  3  :— 


taking  of  the  assets  and  liabilities  of  the  com- 
pany; that  the  new  company  should  discharge 
the  unsecured  debts  of  the  company  by  allotting 
to  the  unsecured  creditors  fully  p'aicUup  shares 
in  the  new  company  in  full  discharge  of  their 
claims  against  the  company  ;  and  that  the  share- 
holders of  the  comi)any  should  receive  partly 
l)aid-up  shares  in  the  new  company.  It  was  also 
provided  that  the  new  company  sliould  pay  all 
the  costs  of  the  winding  up  and  of  the  scheme  of 
arrangement. 

In  pursuance  of  this  order  an  agreement, 
subsequently  adopted  by  the  new  company,  was 
made  between  the  liquidator  and  the  trustee  of 
the  future  new  company,  whereby  it  was  pro- 
vided that  jmrt  of  the  consideration  payable  by 
the  new  comjjany  to  the  liquidator  should  be 
cash.  The  new  company  did  not  pay  cash,  and 
the  assets  of  the  company  accordingly  were  not 
transferred  to  the  new  company. 

Held — that  the  company's  assets  purchased 
by  the  new  company,  and  retained  by  the 
liquidator,  were  to  be  charged  with  the  costs  of 
the  company's  solicitor  which  had  arisen  in 
connection  with  the  winding-up  and  recon- 
struction of  the  company,  the  company's 
property  having  been  "recovered  or  preserved  " 
through  the  instrumentality  of  the  solicitor 
within  the  meaning  of  sect.  28  of  the  Solicitors 
Act,  1860. 

In  re  John  Clayton,  Ld.,  (1905)  i)2  L.  T.  223— 
[Buckley,  J. 


50.  Behnitvre-hulder'ii  Aci'wn  —  Plaintiffs' 
Co.stx—  Sti  rjihis  Assets — Receiver'' s  Costs — Pro- 
pert  ii  11  ecu  rend  or  Preserved — Solicitors  Act, 
1860  (23  &  24  Vict.  c.  127),  .«,  28.]— A  receiver 
was  appointed  in  a  debenture  holder's  action  ; 
and  the  receiver,  with  the  Court's  approval, 
HELD-first,  that  the   money  payable  under  I  L^l'*"*^'^  ^^™''^  proceedings  to  get  in  assets. 

the  consent  was  money  "  recovered  or  preserved  I  Sufficient  was  realised   to  pay   the  debenture- 

in  the  action"   by   the  instrumentahty   of   the  I  ^o^'^'^^'t'^  ^V   '  ""       to  hand  over  a  large  surplus 

plaintiff's    solicitor;     and,     secondly,   that    the    to  Uie  liquidator. 

assignee,  having  known  of  and  adoi)ted  the  pro- 


ceedings, was  not  entitled  as  a  bond  fide  pur- 
chaser for  value  without  notice  to  payment  in 
priority  over  the  costs  of  the  i)laintiff's  solicitor. 
M'Larnon  r.  Carrickfergus  Urban  Coun- 
[CIL,  [1904]  2  Ir.  R.  44- K.  B.  D. 

49.  Charge  on  Property  Becorered  or  Pre- 
served—Solicitors Act,  1860  (23  &  24  Vict. 
c.  127),  s.  28 — Joint  Stock  Companies  Arrange- 
ineut  Act,  1870  (33  &  34  Vict.  c.  104),  s.  2.]— A 
limited  company  being  unable  to  meet  its 
liabilities,  executions  were  levied  on  the  com- 
pany's property  by  creditors,  and  other  creditors 
threatened  actions.  An  extraordinary  meeting 
of  the  company  was  then  held,  and  resolutions 
were  duly  passed  to  wind  up  the  company 
voluntarily.  It  was  further  resolved  that  the 
liquidator  should  submit  a  proposal  for  the 
reconstruction  of  the  company. 

A  scheme  of  arrangement,  sanctioned  by  order 
of  the  Court,  under  the  Joint  Stock  C'ompanies 
Anangemeiit  Act,  1870,  provided  that  a  new 
company  should  be  incor])oratc(l  ;  that  one  of  its 
objects   should    be  the   ac(iuisiti(in    and   uiidci- 


The  same  solicitor  acted  for  the  receiver  as 
for  the  plaintiff  in  the  debenture  holder's  action, 
and  was  unable  to  get  from  the  plaintiff  the 
amount  of  "  extra  "  costs  of  such  action. 

Held — (1)  that  the  solicitor  was  entitled  to 
a  charging  order  for  such  costs  on  so  much  of 
the  funds  as  belonged  to  the  debenture  holders  ; 
and  (2)  that  he  was  entitled  to  a  charging  order 
on  so  much  of  the  fumls  as  belonged  to  the 
liquidator  for  his  costs  of  recovering  and  pre- 
serving the  assets  ;  such  costs  were  really  part  of 
the  receivers  costs  and  might  have  been  included 
in  his  accounts. 

In   re  PIorne  &   Sons,   Ld.,  Horne  r.  The 

[Company,  [1906]  1   Oh.  271  ;  75  L.  J.  Ch, 

206;    54     W.    11.    278;    13    Manson,    165  — 

Farwell,  J. 

51.  Property  Becorered  or  Preserved — Pur- 
chaser for  ]'ttlue  icithout  Xotice — Conveyance  to 
Limited  Company—Solicitors  Act,  1860(23  &  24 
Vict.  c.  127), .V.  28.]  — In  an  action  by  the  master 
of  a  siiip  in  rem  against  the  sliip  to  recover 
C625  f(ir  wages  and  disbursements,  the  owners 
set  up  cross  claims.     The  slii|(  was  arrested  :iiul 
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remained  under  arrest  during  the  proceedings. 
The  plaintiff  recovered  £320,  and  the  ship  was 
released.  The  person  who  had  been  the  regis- 
tered owner  and  had  acted  as  manager  of  the 
ship  throughout  the  proceedings  then  sold  her  to 
a  limited  company,  the  shareholders  in  which 
were  the  vendor  and  his  nominees,  and  the 
vendor  was  appointed  manager  of  the  company 
for  life.  The  company  were  registered  as  owners. 
The  solicitor  who  had  acted  for  the  defendants 
subsequently  obtained  c.r  pnrtc  a  charging  order 
on  the  ship  under  sect.  28  of  the  Solicitors  Act, 
1860,  upon  the  ground  that  to  the  extent  of 
£H0,5— namely,  the  difference  between  £625 
claimed  and  £320  found  due — they  had  pre- 
served the  ship.  Upon  the  application  of  the 
company  this  order  was  discharged. 

Held,  on  appeal,  that  the  order  was  rightly 
discharged,  inasmuch  as,  assuming  that  the 
solicitors  had  preserved  the  ship  within  the 
meaning  of  sect.  28  of  the  Act,  the  company 
were  purchasers  for  value  without  notice  within 
the  meaning  of  this  section,  although  the  original 
owner  of  the  ship  was  the  promoter  of  the 
company. 

Held,  further,  that  a  charging  order  under 
sect.  28  ought  not  to  be  made  ex  yarte  except 
under  very  special  circumstances. 

The  Birnam  Wood,  [1907]  P.  1  ;  76  L.  J.  P. 

[1  ;  96  L.  T.  UO  ;  23  T.  L.  R.  3  ;  10  Asp.  M.  C. 

325— C.  A. 

b2.  ^' Pruperfij  liccorcrcd  or  Preserved'"  — 
Trustees'"  Cusf.s— Prion/ //-^/lisereflc/i  of  Court— 
Form,  of  Unirr  --.Soliri'tors  Art.  ISCO  (23  &  24 
Vict.  f.  127J,  .V.  2,S.J— The  CuurL  will  not,  as  a 
rule,  make  a  charging  order  under  sect.  28  of  the 
Solicitors  Act,  1860,  on  property  recovered  or 
preserved  in  an  action  for  the  costs  of  the 
plaintifE's  solicitor,  where  that  order  would 
deprive  the  trustees  of  the  estate,  the  subject- 
matter  of  the  litigation,  of  their  costs  properly 
incurred  as  parties  to  the  action,  the  estate  being 
insufficient  to  pay  both. 

In  the  particular  case  an  order  was  eventually 
made  subject  to  the  rights  of  the  trustees. 

Property  may  be  "  preserved "  even  though 
there  is  nothing  left  after  payment  of  the  costs. 

Decision  of  Kekewich.  J.  (85  L.  T.  861  ;  23 
T.  L.  R.  Ul)  affirmed. 

In  re  Turner,  Wood  r.  Turner,  [1907]  2  Ch. 

[126,  539;  76  L.  J.  Ch.  492  ;  96  L.  T.  798  ;  23 

T.  L.  R.  524— C.  A. 

(d)  Taxation. 

53.  Aet'tom  hi/  Several  Pl/ii/itip  against  Same 
Befead.ant—S:im.e  SuUcitor  for  all  Plaintiffs— 
JJiscretion  of  Taxing  blaster  to  Reduce  Alloio- 
unces — Entries  of  Appearance — R.  S.  C,  Ord., 
65,  rr.  8,  27  (29),  App.  ^\  59,  60.]— A  number 
of  plaiirtiffs  all  acting  by  the  same  solicitor 
brought  actions  against  a  defendant  ;  they  were 
not  consolidated,  nor  was  one  treated  as  a  test 
action,  but  upon  the  first  being  dismissed  with 
costs  the  others  were  discontinued. 


Held — that  the  taxing  master  had  no  power 
to  reduce  the  allowance  for  entering  appearance, 
and  must  allow  6*'.  M:  in  respect  of  the  appear- 
ance entered  in  each  action,  though  such  appear- 
ances were  all  entered  at  the  same  time. 
Price  v.  Clinton,  [1906]  2  Ch.  487  ;  75  L.  J. 
[Ch.  658  ;  95  L.  T.  710— Joyce,  J. 

54.  Adding  Item  to  R'dl  —  Items  ivrongly 
added  vp — Depmsit  tig  Petitioning  Cred'itor  in 
Banliruptcg—Ranhniptcg  Rules,  1886,  rr.  112 
(1),  147.] — In  a  solicitor's  bill  of  costs,  which 
was  ordered  to  be  taxed,  a  charge  of  3s.  M.  was 
entered  "  for  attending  and  drawing  up  order 
and  copies  "  which  was  not  properly  chargeable, 
but  there  was  omitted  from  the  bill  a  charge  of 
is.  6i/.  which  the  solicitor  might  properly  have 
charged  for  "  notice  of  application  and  copies  to 
tile  and  for  service." 

Held — that  the  taxing  Master  had  no  power 
to  add  the  latter  item  from  the  bill  and  to  sub- 
stitute it  for  the  former  item. 

The  taxing  Master  can  correct  an  error  in 
addition  in  a  bill  of  costs. 

The  £5  deposited  by  the  solicitor  of  the 
petitioning  creditor  with  the  official  receiver 
under  sect.  147  of  the  Bankruptcy  Rules,  1886,  on 
the  presentation  of  a  bankruptcy  petition  should 
be  entered  by  the  solicitor  as  a  disbursement  in 
his  bill  of  costs,  and  not  in  his  cash  account. 

In  be  Grant,  Bulcbaig  ic  Co.,  [1906]  1  Ch. 

[124  ;  75  L.  J.  Ch.   106  ;  54  W.  R.  165  ;    93 

L.  T.  760  ;  22  T.  L.  R.  96— Farwell,  J. 

55.  Attendance  of  Country  Solicitor  at  Trial  in 
London  on  Affiduv'it  Evidence  —  Ord.  65,  v.  27 
(2,  3).] — The  general  rule  as  to  the  allow- 
ance of  costs  of  the  attendance  of  a  country 
solicitor  at  the  trial  of  an  action  in  London  is 
not  an  inflexible  one  ;  and,  in  an  exceptional 
case,  such  additional  costs  may  be  allowed,  even 
where  the  case  has  proceeded  upon  affidavit 
evidence. 

Decision  of  Byrne,  J.  affirmed. 

In  be  Dixon;  Tousey  r.  Sheffield  [1898], 

[2  Ch.  443  ;  67  L.  J.  Ch.  .537,  79  L.  T.  163  ; 

14  T.  L.  R.  536  ;  46  VV.  R.  677— C.  A. 

56.  Common  Order  to  Tax — Bill  including 
Items  for  yon-Profess'ioiial  Work  done  under 
Agreement  —  Refusal  of  Common  Order  — • 
Solicitors  Act,  1843  (6  &  7  Vict.  c.  73)  s.  37.]— 
A  solicitor  obtained  from  his  client  a  mortgage 
to  secure  payment  of  professional  charges, 
which  expressly  provided  that  it  should  not 
affect  the  solicitor's  lien  or  the  right  to  tax.  In 
the  same  year  the  client  gave  him  a  power  of 
attorney  empowering  him  to  charge  for  non- 
professional work.  Un  the  solicitor  sending  in 
a  bill  for  professional  work,  his  charges  as 
mortgagee  and  charges  under  a  cash  account,  the 
client  obtained  ex  parte  a  common  order  to  tax. 
The  last  two  sets  of  charges  were  not  mentioned 
in  the  petition. 

Held — that  the  order  must  be  set  aside  as  it 
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was  not  consistent  with  the  contractual  rights 
of  the  parties. 

In  l!i:  II.   II.    Fanshawe,    [1!)0.-)]    W.  N.   64; 

[lis    J,.   T.    Jo.    r.2r, ;    49    Sol.    Jo.    404;    40 

I..  J.  N.  C.  261— Buckley,  J. 

57.  Cdiin/ioii  Ordir  to  Ta-c — Siqjpre.<ision  of 
Matters-  of  Monirnt  and  Itnportance — Propoml  to 
refer  to  Lam  Society.^ — It  is  incumbent  on  a 
party  applying  for  a  common  order  to  tax  to 
state  every  matter  which  can  be  material  to 
enable  the  officer  to  judge  whether  the  case  is 
really  a  proper  one  for  granting  an  order  of 
course.  If  he  omit  to  do  so,  and  there  are 
special  matters  affecting  his  right  to  an  order  of 
course  which  are  suppressed,  the  Court  will  not 
stay  to  inquire  whether  he  would  be  entitled  to 
the  same  order  upon  a  special  application,  but 
will  limit  the  inquiry  to  whether  the  matter 
omitted  is  of  sufficient  moment  and  importance 
as  to  require  grave  consideration  or  discussion. 

A  mere  proposal  to  refer  the  matter  to  the 
Law  Society  is  not  of  such  real  moment  and 
importance. 

Be  Gedqr  ((18.52)  15  Beav.  254  :  21  L.  J.  Ch. 
430  ;  15  Jur.  851)  followed. 

In  re  Collyer-Bristow,  Ex  parte  Fletcher, 
[(1899)  81  L.  T.  110— North,  J. 

58.  Common  Order  for  Ta.ration  uut/iin  a 
Mont/i  —  Poiver  of  Taxing  Master  to  Extend 
Time — Expiration  of  Month  before  Request  made 
to  Extend  Time— Solicitors  Act,  1843  (ti  k,  7 
Vict.  c.  73),  *.  37— i^.  S.  C,  1883,  Ord.  65,  r.  27 
(57).] — A  client  obtained  the  common  order  to 
tax  a  bill  which  had  been  delivered  within 
twelve  months.  Such  order  directs  the  Master 
to  give  his  certificate  within  a  month  (unless  he 
shall  extend  the  time),  or  the  order  is  to  be  of  no 
effect. 

No  application  for  an  extension  of  time  was 
made,  nor  was  the  order  served,  within  the 
month. 

Held— that,  nevertheless,  the  Master  had 
power  after  the  expiration  of  the  month  to  ex- 
tend the  time,  but,  under  such  circumstances, 
an  extension  should  not  be  granted  as  a  matter 
of  course. 

Decision  of  Byrne,  J.  reversed. 
In  re  Macintosh,  Dixon  &  Co.,   (1903)  72 

TL.  J.  Ch.  609  ;  51  W.  R.  659  ;  88  L.  T.  820— 

C.  A. 

69.  Ex  parte  Order  for  Taxation — Irregularity 
—Taxation  of  One  of  Sereral  Bills— DeUcery  of 
Bill  —  Payment  —  Agreement  for  Payment  - 
Solicitors  Bemuneraiion  Act,  1881  (44  &  45 
Vict.  c.  44),  s.  8 — Solicitor  for  both  Mortgagor 
and  Mortgagee.'] — A  solicitor  accepted  a  lump 
sum  in  discharge  of  his  client's  costs  of  a  coin- 
plcted  purcliase  without  any  agreement  in  writ- 
ing, and  without  delivery  of  a  formal  V)ill  of 
costs. 

Held  — that  the  bill  was  not  outstanding,  and 
did  not  reijuire  to  be  included  in  an  ex  parte 
order  for  taxation  obtained  by  the  solicitor  in 
respect  of  another  bill. 


Semblc,  a  payment  in  discharge  of  past  costs 
by  way  of  accord  and  satisfaction  is  not  an  agree- 
ment for  remuneration  within  the  Solicitors' 
Remuneration  Act,  1881,  and  precludes  taxation 
in  the  absence  of  special  circumstances. 

A  solicitor  acting  for  both  mortgagor  and 
mortgagee  is  not  required  to  include  the  mort- 
gage costs,  where  there  is  no  relation  of  solicitor 
and  client  as  to  those  costs  between  him  and  the 
mortgagor,  in  his  application  for  an  ex  parte 
order  for  taxation  of  separate  bills  against  the 
mortgagor. 

In    re    Duncan,    (1907)    51     Sol.    Jo.    485— 
[Kekevvich,  J. 

60.  Examination  of  Party  before  Trial — De- 
positions not  vsed  at  Trial — Prvdent  Step — 
"  jYecessary  and  Proper"  —  B.  S.  C,  1883, 
Ord.  65,  r.  27  (29).]— Ord.  65,  r.  27  (29),  makes 
the  standard  for  consideration,  not  the  event 
which  actually  happened,  but  whether,  when 
the  order  was  applied  for,  proper  prudence 
was  exercised,  or  whether  there  was  "  over- 
caution,  negligence,  or  mistake " ;  that  is,  it 
makes  the  standard  or  governing  point  for  con- 
sideration the  state  of  things  before  the  legal 
adviser  at  the  time  he  makes  up  his  mind. 

The  plaintiff,  an  officer  who  had  volunteered, 
was  liable,  with  other  persons  exactly  in  a  similar 
position,  to  be  sent  out  to  South  Africa  at  a  very 
short  notice,  and  his  commanding  officer  was 
himself  perfectly  sure  that  he  would  have  to  go, 
and  so  gave  him  three  days'  leave  to  settle  his 
affairs.  The  plaintiff  was  examined  before  the 
trial,  at  which  he  was  afterwards  present  as  a 
witness,  but  not  examined,  as  the  defendant  sub- 
mitted to  judgment. 

Held — that  it  was  a  prudent  step  for  the 
solicitor  to  take  his  evidence  ;  that  the  costs  of 
taking  his  evidence  were  "  necessary  and  proper  " 
at  the  time  the  order  for  examination  «as  made 
by  the  Master  ;  and  that  the  requirements  of 
Ord.  65,  r.  27  (29),  were  abundantly  satisfied. 

Delaroque  v.  SS.  Oxenliolmc  k.  Co.  ([1883] 
W.  N.  227)  approved, 

Bidley  v.  Suttoii  ((1863)  1  H.  &  C.  741  ;  32 
L.  J.  Ex.  122  ;  9  Jur.  (n.s.)  3.58  ;  11  W.  R.  314  ; 
7  L.  T.  (N.s.)  693)  disapproved. 
Bartlett  r.  HiGGlNS,  [1901]  2  K.  B.  230  ;  70 

[L.  J.  K.  B.  621  ;  49  W.  R.  449  ;  84  L.  T.  509 
— C.  A. 

61.  Examination  of  Witness  before  Trial  — 
Attendance  in  London  of  Country  SAicitor— 
A  llotca  nee — DUcret  ion  of  Taxi  ug  Master — B.  S.  C '., 
January,  1902,  r.  10— ii.  S.  C,  Ord.  65,  r.  27,  rey. 
29,  Appendix  X.,  No.  147.]— According  to  the 
practice  as  to  taxation  of  costs  between  party 
and  party  prior  to  the  rules  of  January,  1902,  the 
sale  given  in  Appendix  N.  was  binding  on 
the  taxing  Master.  By  rule  10  the  R.  S.  C, 
January,  1902,  regulation  29  of  Ord.  65, 
r.  27,  was  annulled  and  tiie  following  regu- 
lation was  substituted  for  it  :  "  On  every 
taxation  the  taxing  Master  shall  allow  all  such 
costs,  charges  and  expenses  as  shall  apitear  to 
him  to  have  been  necessary  or  proper  for 
the  attainment  of  justice,  or  for  defending  the 
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rights  of  any  party"  subject  to  certain  excep- 
tions therein  named.  Upon  the  taxation  of 
costs  as  between  partj'  and  party  in  an  action 
on  a  charter-party,  the  taxing  Master  allowed 
12  guineas  for  the  costs  of  the  attendance  of  the 
plaintiti's  solicitor  from  Liverpool,  who  attended 
on  the  examination  of  a  witness  before  trial  in 
London  for  the  purpose  of  instructing  counsel. 
This  allowance  exceeded  the  maximum  specified 
by  Appendix  N.,  to  Ord.  65,  No.  147,  namely, 
two  guineas. 

Held — that  the  taxing  Master  had  a  discretion 
t )  make  the  allowance  which  he  had  made  under 
rule  10  of  the  R.  S.  C,  January,  1902  ;  and 
that  his  discretion  appeared  to  have  been  well 
exercised. 

McIvER  &  Co.,  Ld.  i:  Tate  Steamers,  Ld., 
[1902]  2  K.  B.  184  ;  71  L.  J.  K.  B.  717  ;  50 
W.  R.  642  ;  87  L.  T.  320  ;  18  T.  L.  R.  653— 

C.  A. 


62.  Fixed  Costs— SuMituted  Set-rice  of  Writ 
—R.  S.  C,  Ord.  3,  r.  1—Ord.  65,  v.  27  (38)— 
Centnil  Office  Practice,  r.  18.] — On  a  taxation 
of  costs  under  Ord.  3,  r.  7,  the  plaintiff  claimed 
£2  10a-.  for  costs  of  substituted  service  of  the 
writ.  The  Master  allowed  £1  only,  on  the 
ground  that  by  the  practice  adopted  at  chambers 
that  was  the  sum  invariably  allowed. 

Held — that  the  pi'actice  could  not  be  justified. 

Flatau  r.  CuLLEN,  (1899)  48  W.   R.  36  ;    81 

[L.  T.  402  ;  16  T.  L.  R.  1— C.  A. 

63.  Higher  Scale— Partition  Action—''  Special 
(t  rounds  arisituj  out  of  the  Nature  and  Inqwrtirnce, 
or  the  Difficuitji  or  Urgoicy  of  the  Case'' — 
R.  S.  C,  1883,  Ord.  65,  ?'.'9.]— A  partition  action 
resulted  in  a  certificate  which  found  ten  shares 
coming  to  persons  absolutely  entitled,  and  one 
share  amounting  to  -^^jj  as  settled.  It  was 
assumed  that  the  matter  had  been  one  of  con- 
siderable complication,  dilficulty,  and  importance,  [ 
that  tlie  amount  was  large,  and  that  it  had 
been  carried  through  in  an  extremely  able 
way  in  chambers,  and  that  all  needless  detail 
had  been  avoided.  The  question  arose  whether, 
under  these  circumstances,  costs  on  the  higher 
scale,  under  Ord.  65,  r.  9,  ought  to  be  allowed. 

Held — that  the  conduct  of  the  solicitors  in 
the  matter — the  way  in  which  they  had  done 
their  duty  —  was  neither  "the  nature  of  the 
case,"  nor  "the  importance  of  the  case,"  nor 
"  the  difficulty  of  the  case,"  nor  "  the  urgency  of 
the  case."  It  was  the  manner  in  which  they  i 
had  dealt  with  those  things,  and  therefore  there 
were  no  •'  special  grounds  arising  out  of  "  any  of 
the  matters  mentioned  in  Ord.  65,  r.  9,  and  costs 
on  the  higher  scale  must  be  refused. 

Williamson  v.  North  Staffordshire  Ry.  Co. 
((1886)  32  Ch.  U.  399;  55  "L.  J.  Ch.  938;  55 
L.  T.  452— C.  A.)  followed. 

Davies  Bros.  ^  Co.  v.  Paries  ((1887)  56  L.  J. 
Ch.  481  ;  85  W.  R.  697  ;  56  L.  T.  401— Keke- 
wich,  J.),  Re  Leeniv  ((1892)  93  L.  T.  Jo.  333), 


and   Marriott   v.    Cohhett   ((1894)    38    Sol.  Jo. 
620)  not  followed. 

RivixGTON  r.  Garden,  [1901]   1  Ch.  561  :  70 

[L.  J.  Ch.  282  ;   49  W.  R.  279  ;  84  L.  T.  197— 

liuckley,  J. 

64.  IFujher  Scale  —  Order  for  Successful 
Parttfs  Celts  on  Higher  Scale — Costs  of  Un- 
succes-fid  Parti/— Mayor's  Court  Rules,  1890, 
r.  13.] — In  an  action  in  the  Mayor's  Court  for 
£40  the  plaintiff  recovered  judgment  for  that 
amount  with  costs,  and  the  judge  made  an  order 
under  rule  13  that  such  costs  should  be  taxed  on 
the  higher  scale  applicable  to  actions  in  which 
£.^0  or  more  has  been  recovered.  The  defen- 
dants had  their  own  solicitor's  bill  taxed  by  a 
Master  of  the  High  Court ;  and  the  Master  taxed 
that  portion  of  it  which  related  to  the  action 
according  to  the  higher  scale. 

Held — that  the  effect  of  the  judge's  order 
was  not  confined  to  the  taxation  between  the 
parties  ;  but  that  it  raised  the  action  for  all 
purposes  into  the  higher  scale  ;  and  that  the 
Master  was  right. 
In  re  James  Briggs  &  Sons,  [1903]  2  K.  B. 

[156  ;  72  L.  J.   K.  B.   644  :  51  W.  11.  577  ;  88 
L.  T.  7;  19  T.  L.  R.  5ul— C.  A. 

65.  Infant — Guard/an  ad  litem — Order  for 
Costs  to  come  out  if  Estate — Infant  Com  in;/  of 
Aqe  hefore  Taxation  —  Pi,^cretion  of  Ta.cinij 
Master  to  Order  Attendance  of  Guardian  — 
Ord.  65,  r.  27  (27).] — An  order  was  made  in  an 
administration  action  that  the  costs  of  the 
plaintiff  and  of  the  defendants  should  be  taxed 
as  between  solicitor  and  client  and  be  paid  out 
of  the  testator's  estate.  One  of  the  defendants 
was  an  infant,  who  appeared  by  her  guardian  ad, 
litem.  After  the  order  of  taxation  the  infant 
came  of  age  and  changed  her  solicitors.  The 
taxing  Master  thereupon  directed  that  the 
guardian  ad  litem  should  attend  before  him  by 
his  solicitors  upon  the  taxation. 

Held — that  the  Master  had  a  discretion  under 

Ord.    65,    r.    27,    sub-r.  27,  to  make  the  order 

and  the  Court  would  not  interfere. 

In  re  Salmond,  Rydon  r.  Williams,  (1906) 

[22  T.  L.  R.  161— Farwell,  J. 

66.  Lessor  and  Lcssee^Third-partij  Order  to 
Tax — Negotiations — Solicitors  Act,  1843  (6  &  7 
Vict.  c.  73),  s.  38.] — Where  a  lessee  elects  to  tax 
under  the  third-party  clause,  it  is  well  settled 
that  the  bill  to  be  taxed  is  the  bill  between  the 
solicitor  and  his  own  client  ;  and  that  the  third 
party  can  only  tax  it  on  the  condition  of  paying 
what  is  due  to  the  solicitor  f lom  his  own  client, 
which  may  be  more  than  the  client,  if  he  had 
paid  it,  could  have  recovered  over  from  the  third 
party,  and  it  follows,  therefore,  with  respect  at 
least  to  any  piece  of  business  properly  inserted 
in  the  bill  which  the  third  party  is  liable  to  pay, 
it  is  not  open  to  the  third  party  to  object  that 
payments  sanctioned  by  the  client  are  excessive. 
The  third-party  order  does  not  alter  the  nature 
or  enlarge  the  scope  of  the  liability,  upon  the 
existence  of  which  the  order  is  based.     On  a 


761 


SOLICITORS. 


762 


CoBtB  —  Omti/iucd. 

thircl-paity  taxation  the  Court  is  bouiul  to  look 
at  the  nature  of  the  items,  and  to  consider 
whether,  apart  from  the  order,  the  ajiplicant  is 
under  any  liability  to  pay  them.  Althouj^h  the 
solicitor  may  put  in  one  bill,  as  against  his  own 
client,  a  series  of  items,  some  of  which  may  go 
beyond  the  liability  of  the  third  party,  the  third 
party  does  not,  by  obtaining  an  order  to  tax, 
render  himself  liable  to  the  whole  bill.  With 
respect  to  matters  falling  within  his  liability 
under  a  contract  express  or  implied,  he  cannot 
dis[)ute  the  amount  properly  payable  as  between 
the  solicitor  and  his  own  client,  but  in  other 
respects  his  liability  is  not  increased  by  obtaining 
a  third  party  order  to  tax. 

Ih  -re  Negm  ([1895]    1    Ch .  7:^  ;  (U  L.  J.  Cli. 
79;    -13    W.  R.  68;    71  L.    T.  71(; ;    13  K.  85— 
Chitty,  J.)  applied. 
Ix  RE  Gray,  [1901]  1  Ch.  239  ;  70  L.  J.  Ch.  133  : 

[49  W.  U.  298  ;  8i  L.  T.  24— Cozens-Hardy,  J, 


67.  Lessnr  and  Lcs.wi'  —  LeatiC  of  Sercral 
Lrx.sorx  —  Separate  Solicitors  —  Costa  of  all 
Sidicitors  Included  in,  One  Hill  hi/  Chief 
Lrxs(n-'s  Solicitor — Taxing  off  more  than  one- 
xi.rtli  —  Cihsts  of  Taxation — Fees  to  Lessor's  Sur- 
rrijor— Solicitors  Act,  1843  (ti  &  7  Vict.  c.  73), 
s.  38.] — Where  several  lessors  grant  a  lease,  and 
they  are  represented  by  separate  solicitors,  in  the 
absence  of  an  agreement  the  lessee  has  to  {)ay 
one  set  of  costs  only. 

Where,  upon  the  grant  of  a  mineral  lease  by 
the  vic:ir  of  a  parish  with  the  concurrence  of 
the  Ecclesiastical  Commissioners  and  the  bishop 
of  the  diocese,  the  lessor's  solicitors  included  in 
the  bill  of  costs,  payable  by  the  lessee,  the  costs 
of  the  solicitors  for  the  Ecclesiastical  Com- 
missioners and  the  bishop,  and  upon  taxation 
at  the  instance  of  the  lessee  more  than  one-sixth 
was  taxed  off  the  entire  bill,  though  less  than 
one-sixth  off  the  lessor's  solicitor's  own  charges  : 

Held — that  the  lessor's  solicitor  must  pay  the 
costs  -of  the  taxation. 
In  ue  Fletcher  and  Dyson,  [1903]  2  Ch.  688  ; 

[72   L.  J.  Ch.  791  ;    52  W.  R.  27  ;    19  T.  L.  K. 
(i82  ;  89  L.  T.  473— Eady,  J. 

68.  Xotice  of  Application  —  Allowance  for 
Notice  of  Application  after  an  Order  for 
Directions— K.  S.  C,  1883,  Aj>p.  lY,  item  51.]  — 
As  a  general  rule  5.s-.  is  a  fair  and  reasonable  sum 
to  allow  on  taxation  for  a  notice  of  application 
after  there  has  been  a  summons  for  directions  in 
the  action  ;  if  the  notice  be  a  special  one,  the 
master  can,  under  item  52,  make  a  special 
allowance. 

MacGuare   r.   MilligAN,    [1903]    1    Ch.    145; 

[72   L.  J.  Ch.  87  ;    87   L.  T.  676  ;    19  T.  L.  R. 

44— Eady,  J. 

69.  'I'ra nddt  ions  of  Forrig II  JJociniiciits  made  in 
Solicitor's  Of/icc] — An  order  was  made  that  the 
costs  of  the  defendant  be  ta.xed  as  bclvveen 
solicitor  and  client,  '•  and  to  include  charges  antl 
expenses  properly  incurred  by  him  as  executor 
and  trustee  of   the   testator's   will   and  codicil 


beyond  his  costs  of  this  action  not  already  taxed 
and  allowed." 

Held — that  it  was  within  the  scope  of  the 
solicitor's  duties,  if  he  had  a  staff  competent  for 
the  purpose,  to  assist  the  Court  by  translating 
the  documents  in  a  foreign  language  which  had 
to  be  brought  to  the  notice  of  the  Court,  and 
that  the  taxing  master  must  make  allowances  as 
he  might  think  reasonable  iu  respect  of  such 
translations. 
In  re  Bowes,  Earl  of  Strathmork  r.  Vane, 

[1900]    2    Ch.  251  ;    69   L.t  J.    Ch.    544  ;    48 
W.  K.  604  ;  82  L.  T.  673— Cozens-Hardy,  J. 

70.  Parliamentary  Agent  and  Solicitor —  Work 
Done  Soleli/  as  Aqe/tt — Power  to  Tax  under  the 
Solicitors  Act,  1843  (6  &  7  Vict.  c.  73),  s.  37— 
House  of  Commons  Costs  Taxation  Act,  1847 
(10  &  11  Vict.  c.  69)— 7/(///.s-e  of  Lords  Cods 
Taxation  Act,  1849  (12  &  13  Vict.  c.  78).]— 
The  fact  that  a  parliamentary  agent  happens  to 
be  a  solicitor  does  not  make  his  bill  of  costs  for 
work  done  solely  in  the  capacity  of  a  parliamen- 
tary agent  taxable  under  the  Solicitors  Act, 
1843. 

Allen  Y. Aid  ridge  ((1841)  5  Beav.  401)  followed. 

In  he  Baker,  Lees  &  Co.,  [1903]  1  K.  B.  189  ; 

[72  L.  J.  K.  B.  136  ;  51  W.  E.  246  ;  87  L.  T. 

662  ;  19  T.  L.  R.  113— C.  A. 

71.  Third  Partg  Taxation  —  Mortgagees' s 
Solicitor  s  Bill  of  Costs — Taxation  at  Mortgagor  s 
Instance— Solicitors  Act,  1843  (6  &  7  Vict.  c.  73), 
s.  38.]— Since  the  decision  in  Ee  Gray  ([1901] 
1  Ch.  239;  70  L.  J.  Ch.  133;  49  W."  R.  298; 
84  L.  T.  24 — Cozens-Hardy,  J.)  the  practice  in 
taxing  a  mortgagee's  solicitor's  bill  of  costs  upon 
a  third  party  taxation  has  been  to  tax  it  as 
between  the  solicitor  and  the  party  liable  to  pay, 
i.e.,  the  mortgagor. 

Decision  of  Kekewich,  J.  (  (1904)  52  \V.  R.  660  ; 
90  L.  T.  538)  affirmed. 

In  re  Longbotham  &;  Sons,  [1904]  2  Ch.  152  ; 
[73  L.  J.  Ch.  681  ;  90  L.  T.  801— C.  A. 

72.  Third  Partg  Taxation— Solicitor  and 
Client  Co-st.'i-Aqrrcmcntto  I>ai/—What  iiwludcd 
—Principle  of  '  Taxation  —  Solicitors  Act,  1843 
(6  &  7  Vict.  c.  73),  .V.  38.]— Where  a  third  party 
obtains  an  order  under  sect.  38  of  the  Solicitors 
Act,  1843,  for  the  taxation  of  a  bill  of  costs  the 
bill  must  be  taxed  on  the  footing  of  a  taxation 
between  the  solicitor  and  his  client,  but  as 
against  the  third  party  items  outside  the  scope 
of  his  liability  must  be  disallowed. 

E.  agreed  to  pay  C.'s  costs  of  an  action  to 
be  taxed  as  between  solicitor  and  client. 

Held- that  this  was  not  an  agreement  to 
indemnify  C.  against  all  charges  made  by  her 
solicitors,  but  only  to  i>ay  her  reasonable  costs 
which  the  solicitors  could  recover  fioni  her  wiih- 
out  any  special  agreement. 

In  re  Grail  ([1901]  I  Ch.  239;  70  L.  J.  Ch. 
133  ;  49  \V.  R.  298  ;  84  L.  T.  24— Cozens- llaRly, 
J.,  No.  6(),  supra)  and  In  re  Lom/lmtham  S'  Sms 
([1904)]  2  Ch.  1.52  ;  73  L.  J.  Ch!  681  ;  90  L.  T. 
801— C.  A.,  No.  71,  supra)  followed. 
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Decision  of  Eadv,  J.  ([1905]  1  Ch.  345  ;  74 
L.  J.  Ch.  192  ;  53  W.  li.  315  ;  91  L.  T.  836) 
affirmed. 

In  re  Cohen  &  Cohen,  [1905]  2  Ch.  137  ;  74 

[L.  J.  Ch.  517  ;  53  W.  R.  529;  92  L.  T.  782 

— C.  A. 

73.  Trustee's  Costs — Aj/plic/ttion  hi/  Cestui  que 
Ixuat—Ticelre  Months  after  Paijmeiit—Solicitors 
Act,  1843  (6  &  7  Viet.  c.  73),  ss.  37-41.]— The 
discretion  of  the  Court  to  make  an  order  for 
taxation  of  a  trustee's  bill  of  costs  under  sect. 
39  of  the  Solicitors  Act,  1843,  is  controlled  by 
sect.  41.  Such  a  bill  cannot  be  ordered  to  be 
taxed  if  paid  more  than  twelve  calendar  months 
before  the  application  of  the  cesttii  que  trust. 

In  re  Downes  (  (1844)  5  Beav.  425  ;  13  L.  J.  Ch. 
159)  followed. 

Decision  of  Kekewich,  J.  ([1900]  1  Ch.  857  ; 
69  L.  J.  Ch.  462  ;  48  W.  R.  375  ;  82  L.  T.  375) 
reversed. 

In   re    Wellborne,    [1901]   1    Ch.    312;    70 
[L.  J.  Ch.  172  :  49  W.  K.  113  ;  83  L.  T.  611— 

C.  A. 

74.  Winding-vp  of  a  Company—^'  Profe-motml 
Charijes  "  —  "  Disbursements  "  —  Including  Dis- 
bursements in  Bill— Part g  and  Party'  Costs 
already  Taxed  and  Paid — Ord.  65,  r.  19  (h)  ; 
rr.  27,  38  (b).]— Under  an  order  to  tax,  as  between 
solicitor  and  client,  a  solicitor's  bill  of  costs, 
charges,  and  expenses  properly  incurred  in  the 
voluntary  winding-up  of  a  company  : — 

Held— that  certain  party  and  party  costs, 
which  had  already  been  taxed  and  paid  by  a 
thiid  person,  ought  to  be  included  in  the  bill, 
credit  for  the  amount  received  being  given  on 
the  other  side  of  the  bill. 

Held,  also,  for  the  purpose  of  seeing  whether 
the  bill  had  been  reduced  by  a  sixth  part  on 
taxation,  the  amount  of  the  professional  charges 
should  be  taken  by  themselves  without  regard  to 
the  disbursements. 

In    re    Mercantile  Lighterage    Co.  Ld  , 

[1906]    1    Ch.    491  ;    75   L.   J.   Ch.    171  ;    54 

W.  E.  389  ;  94  L.  T.  405  ;  22  T.  L.  E.  250— 

Warrington,  J. 

75.  Winding-Hj)  Estate— Special  Costs  Incur  red 
at  Request  of  Particular  Boiejiciaries — Inchi- 
sion  of  Anticipatory  Costs— Solicitors  Act,  1843 
(6  &  7  Vict.  c.  73),  s.  39.]— In  taxing  a  solicitor's 
bill  of  costs  against  a  trustee  or  executor  in 
respect  of  the  winding-up  of  an  estate,  the  taxing 
officer  ought  not  to  disallow  an  item  properly 
incurred  in  carrying  out  the  wish  of  some 
particular  beneticiary,  e.g.,  in  converting  or  re- 
investing his  share.  All  costs  properly  and 
reasonably  incurred  should  be  allowed,  and 
special  items  attributable  to  the  action  of 
individual  beneficiaries  can  ultimately  be  debited 
to  their  particular  shares. 

When  a  final  division  is  about  to  be  made  (but 
not  an  interim  division),  reasonable  costs  of 
such  division  may  be  included  in  the  bill  by 
anticipation,  and  may  be  allowed  upon  taxation 


under  sect.  39  of  the  Solicitors  Act,   1843.     In 
the  case  of  an  interim  division  the  bill  should 
only  include  costs  actually  incurred  to  its  date. 
[n  Ee  Miles,  [1903]  2  Ch.  518  ;  72  L   J    Ch 
[704  ;  52  W.  R.  47  ;  88  L.  T.  863— Eady,  J. 

76.  Winding-vp  Estate —Series  of  Bills  in  the 
same  Administration— Aqiplication  by  Bene- 
ficiaries to  Tax  Bill  paid  by  Trustees — Solicitors 
Act,  1843  (6  &  7  Vict.  c.  73),  ss.  39,  41.]— A 
solicitor  acted  for  many  years  in  connection  with 
winding-up  an  estate.  He  delivered  three  bills 
of  costs  to  the  trustees  under  the  will  in  three 
successive  years.  He  agreed  to  accept  and  was 
paid  by  the  trustees  £80  in  respect  of  the  first 
bill,  and  was  willing  to  accept  £27  12.s-.  Od.  in 
discharge  of  the  second  and  third.  The  bene- 
ficiaries under  the  will  applied  to  have  all  the  bills 
taxed  notwithstanding  payment  of  the  first  bill. 

Held— that  the  first  bill  coukl  not  be  re- 
opened ;  that  a  solicitor  employed  on  a  trust  was 
entitled  to  draw  a  line  from  time  to  time  and 
deliver  a  bill  up  to  a  particular  date  ;  and  that  a 
bill  was  not  the  less  final  because  it  was  one  of  a 
series. 

In  re  Hall  and  Barher  ( (1877)  9  Ch.  D.  538) 
followed. 

In  re  Hudson,  [1904]  W.  N.  32  ;  39  L.  J.  N.  C. 
[97 — Kekewich,  J, 

(e)  Solicitors  Remuneration  Act,  1881. 

77.  Election  —  Public  Body  —  Persons  in 
Fidiiciary  Position— Right  of  Election— Rule  6 
('/  General  Order  under  the  Solicitors  Remunera- 
tion Act,  1881  (44  &  45  Vict.  c.  44.]— There  is  no 
reason  why  a  school  board  or  other  local  authority 
or  persons  in  a  fii;luciary  position  employing  a 
solicitor  in  respect  of  a  sale,  purchase,  or  mort- 
gage of  land  may  not  assent  to  the  solicitor's 
election  to  charge  according  to  the  old  system  as 
altered  by  Sched.  2,  instead  of  by  scale,  in  accor- 
dance with  Eule  6  of  the  General  Order  made 
under  the  Solicitors  Remuneration  Act,  1881. 

In  re  Evans,  [1905]  1  Ch.  290  ;  74  L.  J.  Ch.  204  ; 

[69  J.  P.  104  ;  92  L.  T.  151  ;  3  L.  G.  R.  169— 

Farwell,  J. 

78.  Lea.^e— Scale  of  Charges-Building  Lease 

—  General  Order,  1884,  Sched.  I.,  Part' 2.'] A 

municipal  corporation  took  a  lease  of  a  house 
in  a  town  for  the  purpose  of  a  technical  school 
at  the  rent  of  £35  per  annum  for  thirty-five 
years.  The  lessees  covenanted  to  expend  £250 
in  improvements  and  alterations  according  to  a 
specification  within  two  years.  The  specifica- 
tion comprised  repairs  and  a  good  deal  of  new 
work  and  structural  alterations  which  did  not, 
however,  necessitate  rebuilding. 

Held — that  the  lease  was  a  "building  lease" 
within  the  meaning  of  the  General  Order,  and 
that  the  costs  of  preparing  it  must  be  taxed 
accordingly. 

In  re  Kilkenny  Corporation,  Ex  parte 
[Shortal,  [1904]  2  Ir.  R.  570— M.R. 

79.  Lease  ''not  at  a  Rack  Rent"  —Fine- 
Solicitors  Remuneration  Act,  1881  (44  &  45  Vict. 
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c.  U)— General  Order,  1SS4,  Sched.  7.,  Part  2, 
i:  5.] — A  firm  of  solicitors,  acting  for  the  lessor, 
prepared,  settled  and  completed  a  lease  of  pre- 
mises for  a  term  of  one  hundred  years,  in  con- 
sitleration  of  a  fine  of  £500  and  a  rent  of  £30 
per  annum  ;  no  abstract  of  title  was  made  out. 

Held,  by  C.  A.  (FitzGibbon,  L.J.,  dissenting) 
— that  the  solicitors  were  entitled  to  charge  £10, 
being  the  scale  fee  on  the  rent  reserved,  and 
also  £7  \0s.,  being  the  scale  fee  on  the  fine,  the 
fine  being  treated  as  if  it  were  the  purchase- 
money  paid  on  a  sale. 

Held,  by  FitzGibbon,  L.J.— that  the  lease 
was  not  "  a  long  lease,  not  at  a  rack-rent,"  and 
that  the  solicitor  was  therefore  entitled  to  30s. 
per  £100  on  the  fine,  i.e.,  £7  10«.,  and  to  £7  10*-. 
per  cent,  on  the  rent  of  £30,  i.e.,  £2  5*\ 

In  re  Kobsan  ((1890)  45  Ch.  D.  71  ;  59  L.  J.  Ch. 
627  ;  38  W.  E.  556  ;  63  L.  T.  372— North,  J.) 
followed. 

Ex  parte  Fercjimm  ((1888)  21  L.  R.  Ir.  392) 
dissented  from. 

Ex  Parte  Coknoi.ly  to  Sheridan  and  Rus- 
[SELL,  [1900]  1  Ir.  R.  1— C.  A. 

80.  Lease  Renewed  in  Pursuance  of  a  Covenant 

—  Coxts  of  Jnrpsti gating  Le-isee's  Title — Scale  Fee 

—  AppHmhility  of— Solicitors  Bemuneratlon 
Act,  1881  (44  &  45  Vict.  c.  ii)— General  Order, 
r.  2  (h),  (f),  Sched.  I.,  Part  2.]— A  lease  contained 
a  covenant  by  the  lessor  to  grant  renewals  "at 
the  request,  cost  and  charges  of  "  the  lessee. 

Held — (1)  that  the  lessor  was  to  be  indemni- 
fied against  costs  reasonably  incurred  in  investi- 
gating the  title  of  a  lessee  applying  for  a  renewal ; 
and  (2)  that  such  costs  were  not  covered  by  the 
scale  fee  for  "  preparing,  seti ling  and  completing 
lease  and  counterpart"  under  the  General  Order 
of  1881. 

In  re  Baylis,   [1907]   2  Ch.  54  ;  76  L.  J.  Ch. 
[358  ;  96  L.  T.  812— Kekewich,  J. 

81.  Mortijagce — Scale  Negotiation  Fee — Mort- 
gagees Lnjiil  Cosf.-i  Act,  1895  (58  &  59  Vict.  c.  25), 
s.  2 — Gr  lie  nil  Order  under  Solicitors  Remunera- 
tion Act,  l.ss],  Srhed.  I.,  Part  1,  /■.  11.]— Pro- 
perty was  already  in  mortgage,  and  a  si>licitor, 
not  in  partnership,  alone,  arranged  that  the 
mortgagee  should  be  paid  off,  and  that  the  pro- 
perty should  be  re-conveyed  to  his  client,  the 
mo:lgagor,  and  that  he,  the  solicitor,  should  lend 
the  money  to  the  mortgagor  of  the  pro[)erty. 

Held — that   the   solicitor   did    arrange    and 
obtain  the  loan  and  was  entitled  to  charge  the 
scale  registration  fee  by  virtue  of  sect.  2  of  the 
Mortgagees  Legal  Costs  Act,  1895. 
In  re  Norris,  [1902]  1  Ch.  741  ;  71  L.  J.  Ch. 

[187  ;  50  VV.  R.  316  ;  86  L.  T.  46, 616— Eady.  J. 

82.  Negotiation  of  Purchui-e  and  Resale — Pag- 
71/o/f  of  CoDiDiix.siii//  to  an  Agent — Investigating 
Titir  ,111  Piirchiisc — Deducing  Title  on  Resale — 
Solicitors  h'cnnnnrafion  Act,  1881  (44  &  45  Vict. 
c.  U)— General  Order,  Sched.  I.,  Part  1.,  r.  2.] 
— A    client    purchased    property,    and    almost 


immediately  resold  it  at  a  profit.  His  vendor 
and  the  sub-purchaser  were  both  introduced  to 
him  by  an  agent,  who  was  paitl  a  commission  on 
each  transaction.  The  same  agent  also  intio- 
duced  a  solicitor,  who  actually  concluded  both 
contracts.  The  client  admitted  the  solicitor's 
right  to  charge  a  reasonable  sum  for  the  work, 
but  disputed  the  applicability  of  the  scale  fees. 

Held— that  the  scale  fee  for  negotiating  did 
not  apply  to  the  purchase  or  to  the  resale,  for 
(1)  the  solicitor  had  not  done  substantially  the 
whole  of  the  negotiation,  and  (2)  a  commission 
had  been  paid  to  another  agent  on  each  occasion. 

The  two  transactions  were  carried  out  by  one 
conveyance  from  the  vendor  to  the  sub-pur- 
chaser, the  client  joining  in  order  to  introduce 
the  latter ;  consequently  his  solicitor  acted 
merely  as  a  conduit  pipe  "for  passing  the  abstract, 
requisitions  and  answers  from  one  to  the  other. 

Held — that  the  scale  fee  did  not  apply. 

In  re  Read  ([1894]   3  Ch.  238  ;  63  L.  J.  Ch. 
831  :  42  W.R.  601 ;  71  L.  T.  189— Kekewich,  J.) 
distinguished. 
In  re  Romain,  [1903]  1  Ch.  702;  72  L.  J.  Ch. 

[309  ;  58  W.  R.  346  f  88  L.  T.  125— Buckley,  J. 

83.  Purchase  of  Land  in  Register  County — 
"  Preparing  and  covipleting  Conveyance  " — Costs 
(f  registering  JMeniorial — Solicitors  Remuneration 
Act,^188l  (44  &  45  Vict.  c.  44);  General  Order, 
rr.  2,  4,  Sched.  I. ,  Part  1 .]  — The  scale  fee  allowed 
to  a  purchaser's  solicitor  on  a  purchase  of  land, 
under  Sched.  I.,  Part  1,  of  the  General  Order 
to  the  Solicitors  Remuneration  Act,  1881,  for 
"  preparing  and  completing  the  conveyance," 
covers  the  expense,  in  the  case  of  a  register 
county,  of  registering  a  memorial  of  the  convey- 
ance. 

Grey  v.  Curtice,  [1899]  1  Ch.  121  ;  68  L.J.  Ch. 

[60  ;  47  W.  K.  294  ;  79  L.  T.  713   - 

Kekewich,  J. 

84.  Sale  hy  Auction  in  Lots — One  Title — Differ- 
ent Purchasers — Deducing  Title — "  'Trannaction  " 
— Minimum  Fee — Solicitors  Remuneration  Act, 
1881  (44  &  45  Vict.  c.  ii)-General  Order, 
Sched.  I,  Part  1,  rr.  1,  7,  8.]— Where  real  estate 
is  ordered  to  be  sold  and  is  sold  by  auction  in 
separate  lots  to  different  purchasers  for  prices 
under  £100,  with  one  title  common  to  all  the 
lots,  the  solicitor  engaged  to  carry  out  the  sale 
is,  under  r.  8  of  Sched.  I.,  Part  1,  of  the 
General  Order  under  the  Solicitors  Remuneration 
Act,  1881,  entitled  to  the  remuneration  of  a 
minimum  fee  of  £3  for  deducing  tide  and  perus- 
ing and  completing  the  conveyance  in  respect 
>  f  each  sale  of  a  lot,  each  sale  l)eing  a  "  transac- 
tion" within  the  meaning  of  the  rule. 

In  re  Thomas,  Evans  v.  (Jriffiths.  [1900] 

[1  Ch.  454  ;  69  L.  J.   Ch.  219  ;  48  W.  R.  299  ; 

82  L.  T.  105  ;  l(i  T.  I>.  R.  196— Stirling,  J. 

85.  Scale  Fee  ^\for  Negotiating  Loan "  — 
Solicitors  Remuneration  Act-,  1881,  General 
Order,  Sched.  I.,  Part  1.] — A  mortgagee's 
solicitor  is  entitled  to  charge  the  scale  fee -'for 
negotiating  loan  "  set  out  in  Part  1  (c)  of 
Sched.  I.  of  the  Cicneral  Onljr  made  uiider  the 
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Solicitors'  Kemunciatiou  Act,  1881,  for  nego- 
tiating a  loan  on  a  mortgage,  notwithstanding 
that  the  mortgage  is  not  one  of  exclusively  free- 
hold, copyhold,  or  leasehold  j)roperty. 

IX   RE    FURBER,  EX    TARTE    FURBER,    [1898]  2 

rCh.  538  ;  67  L.  J.  Ch.  593  ;  79  L.  T.  26G  ;  47 

W.  K.  184— Kekewich,  J. 

86.  Transfer  of  Mortgaye— Costs  of  Tram- 
feror'.s  Solicitor — Solicitors  Remuneration  Act.'\ 
— The  solicitor  for  the  transferor  of  a  mortgage 
is  to  be  remunerated  for  showing  any  title 
required  and  for  approving  of  the  transfer  under 
the  old  system  as  altered  by  Sched.  II,  of  the 
General  Order,  1884. 

In  re  Briscoe  and  Smith,  [1903]  1  Ir.  R.  29 — 

[M.K. 

VI.  COVENANT  IN  RESTRAINT  OF  TRADE. 

87.  Consfnirtion—'' Any  Work  or  Acf'— 
Letter  from  ontside  Proltihited  Area  to  Person 
within.] — A  solicitor  covenanted  not  to  do  any 
work  or  act,  usually  done  by  a  solicitor,  for  any 
l)erson  within  a  certain  radius.  From  his  office 
outside  the  radius  he  sent  letters  on  instructions 
of  persons  residing  within  the  radius  to  other 
persons  also  witiiin  it. 

Held— that  he  had  broken  the  covenant.  To 
post  a  letter  to  a  person  within  the  radius  was 
equivalent  to  paying  him  a  professional  visit. 
And,  seinble,  it  did  not  matter  where  the  person 
instructing  him  resided  as  the  words  "  within  a 
radius,  &c.,"  applied  to  the  doing  of  the  work, 
and  not  to  the  person  instructing  him, 
Edmundson  r.  Render  (No.  2),  [1905]  2  Ch. 

[320 ;  74  L.  J.  Ch.  585  ;  53  W.  R.  632  ;  93  L.  T. 
124— Buckley,  J. 

88.  '■  Work  vsnalhj  done^  by  Solicitors "  — 
Corenttnt  not  to  d«  such  Worh  withiti  certain 
Pad  ins — Const  r//cti(in.] — A  covenant  not  to  do 
within  a  certain  area  any  work  "  usually  done  by 
sohcitors"  is  broken  by  a  person  who  bond  fide 
practises  at  a  place  outside  the  area,  but  (a)  signs 
a,  prtecipe  for  the  issue  of  a  county  court  plaint 
at  a  Court  within  the  area,  and  conducts  the 
proceedings  up  to  receipt  of  amount  paid  into 
Court ;  or  (b)  prepares  the  will  of  a  person 
residing  within  the  area,  and  himself  attests  its 
execution  within  the  area.  It  is  not  broken  by 
his  advertising  as  to  let  a  farm  situated  within 
the  area ;  and 

Qiuere,  whether  it  is  broken  by  his  wiiting  to 
a  witness  within  the  area  to  obtain  his  proof 
with  a  view  to  proving  the  will  of  a  person  who 
has  died  within  the  area. 

Edmdndson  r.  Render  (No.  1),  (1904)  90  L.  T. 
[814 — Kekewich,  J, 

VII.  LIABILITY. 

89.  Costs — Liability  of  Solicitor  who  is  really 
the  Litigant.'] — Where  the  Court  is  satisfied  that 
a  plaintiff  is  a  mere  puppet,  and  that  the  real 
party  to  the  action  is  the  solicitor,  it  will  hold 


the  solicitor  personally  liable  for  any  expenses  to 
which  he  has  put  the  other  party  by  his  conduct. 
There  is  no  distinction  for  this  purpose 
between  a  solicitor  propounding  a  will  and  a 
solicitor  opposing  probate. 

In  re  Jones  ((1871)  L.  R.  Ch.  497  ;  40 
L.  J.  Ch.  113  ;  19  W.  R,  361  ;  23  L.  T.  655— per 
Ld.  Hatherley)  followed. 

The  Court,  upon  the  facts  of  the  particular 
case,  refused  an  application  by  a  successful 
executor  plaintiff  that  the  defendant's  solicitor 
should  be  held  liable  for  costs  on  the  ground 
that  he  had  unreasonably  placed  on  the  record 
(the  pleading  not  being  signed  by  counsel) 
charges  of  undue  influence  and  fraud, 
Scott  c.  Hitchcock,  (1904)  20  T,  L,  R.  759— 
[Barnes,  J. 

90,  Fraud  of  Partner— LiabiUty  for— One 
Partner  Secretary  to  a  Company — Purchase  of 
Land  by  Compmiy  in  Secretary's  u\^anie— Secre- 
tary JI(irti/iigin(/  Land — Liability  of  Innocent 
Partner— Part ne,, ship  Act,  1890  (53"&  54  Vict, 
c.  39),  .s".  11  (/v),] — A  water  company,  for  their 
own  purposes,  and  not  upon  the  advice  of  J.  &  G., 
their  solicitors,  took  a  conveyance  of  some  i)ro- 
perty  in  the  name  of  G.,  who  was  their 
secretary  :  they  left  the  deeds  in  G.'s  custody 
and  he  fraudulently  mortgaged  the  property. 

Held — that  J.  was  not  liable  in  respect  of  his 
partner's  fraud ;  for  (1)  it  was  no  part  of  G.'s 
duty  as  secretary  to  accept  a  conveyance  of  the 
company's  property,  or  to  take  charge  of  their 
deeds,  or  to  atlvise  them  ;  and  (2)  the  firm  was 
employed  merely  to  prepare  the  conveyance  and 
hand  it  over  to  G.,  as  directed  by  the  company, 
and  were  never  consulted  as  to  the  advisability 
of  taking  a  conveyance  in  his  name,  or  as  to  the 
custody  of  the  deed. 

Tendring    Hundred    Waterworks    Co,  r, 

[Jones,  [1903]   2  Ch,  615  ;  .52  W.  R.  61  :  19 

T.  L,  R,  720  ;  73  L,  J,  Ch,  41— FarwcU,  J. 


91.  Fraud  of  Partner — Liability  of  Firm — 
Solicitor-Trustee — Receipt  of  Trust  Funds  for 
Investment — Money  paid  by  Solicitor  into  his 
own  Account — AJisappropriation.] — A  solicitor, 
whose  firm  acted  as  solicitors  to  the  trustees  of 
a  settlement,  was  appointed  a  trustee  of  the 
trust,  and  after  his  appointment  a  sum  of  money 
came  into  his  hands  to  invest,  £600,  part  of 
this  sum,  it  was  agreed  he  should  retain  himself 
as  a  loan  on  the  mortgage  of  his  own  house. 
The  mortgage  in  fact  was  never  executed, 
although  he  paid  interest  to  the  cestui  que  tru.'tt 
as  if  it  had  been.  After  some  years  the  solicitor 
got  into  difficulties.  His  house  was  sold,  and 
the  co-trustee  brought  an  action  against  the 
solicitor's  solvent  partner,  alleging  that  he  was 
liable. 

Held — that  the  defendant  was  not  liable  for 
the  default  of  his  partner  which  caused  the  loss, 
as  the  loss  was  due  to  wrongful  acts  //««  trustee 
and  not  qua  solicitor. 

Palmer    v.    S.,    (1907)   51    Sol.   Jo.   653— Ld, 
[Alverstone,  C.J. 
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92.  Shorthand  Notes — Personal  Liubiliti/  of 
Soli  (■(tor.'] — Where  a  solicitoi-  employs  a  short- 
hand writer  to  take  shorthand  notes  of  a  case  in 
which  the  solicitor  is  acting  for  a  client,  in  the 
absence  of  a  special  arrangement  the  solicitor  is 
personally  liable  to  the  shorthand  writer  for  the 
costs  of  the  notes. 

Cocks  v.  Bruce,  Seael  and  Good,  (I90."i)  21 
[T.  L.  R.  02— Chanuell,  J. 

93.  Sjm-ial  Jury  —  Solicitor  oUaiuinfj  for 
Plainti^tf  without  M'um— Verdict  for  Defendant 
—Personal  Liahilitij  of  Solicitor  for  Jury  Feex.'] 
— The  plaintiff  in  this  action  served  notice  for 
and  obtained  a  special  jury.  The  jury  found  a 
verdict  in  favour  of  the  defendant.  It  appeared 
in  the  course  of  the  trial  that  the  plaintiff  was 
almost  without  means,  and  that  she  had  given  a 
mortgage  to  her  solicitor  upon  whatever  property 
slie  had,  to  secure  her  solicitor's  costs. 

Held  by  the  judge  at  the  trial  (Gibson,  J.)— 

that  he  had  jurisdiction  to  order  the  plaintiff's 

solicitor  personally  to  pay  the  jury  fees. 

MONSERRATT    *.  SCOTT,    [1899]    2    Ir.  R.  551— 

[Gibson,  J. 

94.  Specuhitire  Action— Costs— Motion  that 
Plaintif's  Solicitor  should  he  Ordered  Personallij 
to  Pa  11  Defendants  Ta.ccd  Costs.'\ — In  a  specula- 
tive act  ion  brought  to  recover  damages  for  personal 
injury  the  evidence  at  the  trial  showed  that  the 
action  was  wholly  unwarrantable.  As  the  plain- 
tiff was  a  man  of  straw,  the  defentlants,  judg- 
ment with  costs  having  been  entered  for  them, 
moved  that  the  solicito'r  for  the  plaintiff  shoukl 
be  ordered  personally  to  pay  their  taxed  costs. 

Held — that  although  the  solicitor's  clerk  who 
had  taken  instructions  and  prepared  the  brief 
hail  been  guilty  of  reprehensible  conduct,  there 
was  no  absolute  proot  that  the  solicitor  had  not 
acted  bona  fide  in  the  matter.  There  was  nothing 
wrong  or  illegal  in  taking  up  a  speculative  action 
so  long  as  the  solicitor  took  reasonable  caie  to 
assure  himself  that  the  plaintiff  had  a  case  fit  to 
be  brought  into  Court.  In  the  present  case  the 
solicitor  deposed  that  he  had  given  the  matter 
his  consideiation,  and  had  decided  on  the  docu- 
ments that  the  plaintiff  had  a  fair  chance  of 
succeeding.  He  was  therefore  entitled  to  the 
benefit  of  the  doubt,  and  it  would  not  be  fair  to 
order  him  to  personally  pay  the  defendants" 
costs.  At  the  same  time  the  defendants  ought 
not  to  pay  more  than  their  own  costs  of  the 
motion,  which  for  the  reason  above  stated  was 
dismissed. 

Warren  r.  London  Road  Car  Co.,  (1907)  52 
[Sol.  Jo.  13— Darling,  J. 

VIII.  LIEN. 

And  sec  IJlLL.S  OF  Exchan(;e,  11. 

95.  Costs — Lien  on  Documents — Charge  on 
J'roijertij — Delivery  up  of  Documents.'] — In  May, 
1897,  a  lady  of  full  age  who  was  entitled,  subject 
to  the  life  interests  of  her  parents,  to  a  share  of 
property  settled  by  their  marriage  settlement, 
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being  desirous  of  obtaining  an  advance  on  the 
security  of  her  interest,  signed  a  retainer  and 
charge  which  was  witnessed  by  her  father,  in 
favour  of  a  firm  of  solicitors  in  the  following 
words  ;  "  Will  you  please  negotiate  for  me  a 
loan  of  £1,000,  or  such  o  her  sum  as  you  can 
ari'ange,  and  I  am  willing  to  accept,  upon 
security  of  the  interests  and  property  after  men- 
tioned, and  I  request  you  to  make  inquiries  and 
obtain  all  information,  valuations,  and  papers 
necessary  for  the  above  purpose,  and  I  charge 
the  aforesaid  interests  and  property  with  the 
payment  of  your  proper  costs,  charges,  valuer's 
fees,  and  expenses  thereof,  and  of  any  moneys  I 
may  now  or  hereafter  owe  you  on  any  account." 
Then  followed  i)articulars  of  the  property.  With 
a  view  of  carrying  out  the  transaction  the  firm 
obtained  a  valuation  of  and  made  inquiries 
respecting  the  property,  and  offered  to  advance 
£800  upon  its  security,  which  the  lady  was 
willing  to  accept.  An  abstract  of  title  was  then 
delivered,  requisitions  were  made  and  answered, 
searches  were  instituted,  a  deed  of  appointment 
was  prepared  and  executed,  and  an  appointment 
of  new  trustees  was  prepared  for  execution. 
After  this,  in  July,  1897,  the  lady  consulted 
other  solicitors  and  instructed  them  to  obtain 
the  required  advance.  The  firm  first  retained 
then  delivered  to  the  lady  their  bill  of  costs  for 
the  work  done  under  their  retainer,  which  she 
took  no  steps  either  to  tax  or  pay,  but  in  October, 
1897,  applied  to  them  for  the  documents  and 
papers  in  their  possession  relating  to  her  interest 
in  the  settled  property,  which  they  declined  to 
deliver  up,  claiming  a  lien  upon  such  documents 
and  papers  for  their  unpaid  costs.  On  a  motion, 
on  behalf  of  the  lady,  for  an  order  for  the 
delivery  up  of  such  documents  and  papers  : — 

Held— that  the  case  was  governed  by  the 
decision  of  the  Court  of  Appeal  in  Re  Taylor, 
Stileman  and  Underwood,  Ex  parte  Payne 
Collier  ((1891)  1  Ch.  590),  and  that  the  documents 
and  papers  must  be  delivered  up. 
In  re  Douglas  Norman  &  Co.,  [1898]  1  Ch. 

[199  ;  07  L.  J.  Ch.  85  ;  77  L.  T.  552  ;  40  W.  R. 
421— North,  J. 

96.  Lien  on  Documents — Adm in istration  Action 
— Lien  acquired  in  Lifetime  of  Deceased — In- 
spection by  Creditors.] — A  solicitor's  lien  is  a 
right  to  retain  his  client's  documents  as  against 
the  client  and  persons  representing  him  ;  and  as 
between  the  solicitor  and  third  parties,  the 
solicitor  has  no  greater  right  to  refuse  production 
of  documents  on  which  he  has  a  lien  than  his 
client  would  have  if  the  documents  wer.e  in  his 
own  possession. 

H.  died,  leaving  in  his  solicitor's  possession 
documents  on  which  the  solicitor  had  a  lien  for 
costs.  The  solicitor  was  employed  by  the  execu- 
tors of  H.  to  institute  an  action  for  the  adminis- 
tration of  his  estate,  antl  the  usual  administration 
order  was  made.  Afterwards  the  conduct  of  the 
action  was  given  to  a  creditor,  the  executoi-s 
remaining  parties  and  the  solicitor  continuing  to 
act  for  them. 

A  question  arose  whether  steps  should  be  taken 
to  get  in  a  debt  said  to  be  due  to  the  estate 
of  11.;  and  to  determine  this  (lucstion    it    was 
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Lien  — f'o)itiui>rd. 

necessary  to  see  some  of  the  above-mentioned 

documents  on  which  the  solicitor  had  a  lien. 

Held— that  the  solicitor  was  bound  to  produce 
the  documents  in  question  for  the  perusal  of  the 
solicitor  of  the  creditor  having  the  conduct  of 
the  action,  notwithstanding  his  lien. 

Decision  of  Kekewich,  J.  affirmed. 

Warhirfon  v.  Eih/e  ((D  Sim.  508),  lie  Capital 
Fire   liimmnce   As.iori  itloii  (24  Ch.   Div.  408), 
and  Boden  v.  Itmdry  ((18i)2)  1  Ch.  101)  distin- 
guished. 
In    re    Hawkes,    Ackerman    r.   Lockhart, 

ri8!»81    2  Ch.  1  ;  C?  L.  J.  Ch.  281  ;  78  L.  T. 
33(> ;  46  \X.  K.  44.5— C.  A. 

97.  Infant  Clirnfs— Action  ayainxf  Dcfanlfinn 
Ti-ustcfi—  ( '(inijinmi  ise — Jndt/nient  ( 'o-sfx—SoI/i-/- 
tiir'a  Lien  on  Fund  Itecurered—Form  ofJndi/- 
ment.] — It  is  not  customary  to  make  any  reference 
in  a  judgment  or  order  to  the  ordinary  lien  of  a 
solicitor. 

A  judgment  was  one  sanctioning  a  compromise 
in  actions  brought  by  infant  plaintiiis  whereby  I 
certain  moneys  brought  into  Court  by  a  default- 
ing trustee  under  an  order  were  to  be  placed 
under  the  control  of  new  trustees,  and  in  con- 
sideration of  that  further  proceedings  against 
the  defaulting  trustee  were  stayed.  The  default- 
ing trustee  was  to  pay  the  party  and  party  costs, 
and  the  new  trustees  of  the  settlements  were  to 
raise  sufficient  money  for  the  purpose  of  paying 
tlie  difference  between  the  party  and  party  costs 
and  the  solicitor  and  client  costs.  The  judgment 
in  no  way  referred  to  the  solicitor's  right  of  lien. 

Held— that  the  result  of  the  infants  appear- 
ing by  their  next  friend,  and  of  the  compromise 
bdng  assented  to  by  the  Court,  put  the  infants 
in  the  same  position,  for  the  purpose  of  the 
solicitor's  lien,  as  if  the  compromise  had  been 
entered  into  by  persons  who  were  sui juris;  in 
other  words,  the  solicitor  was  entitled  to  his  lien 
on  the  interest  of  his  infant  clients. 
In  re  Wright's  Trust,  Wright  r.  Sander- 

[SON,  [1901]  1  Ch.  317  ;  70  L.  J.  Ch.  Hi)  ;  S3 
L.  T.  515— C.  A. 

98.  Action  for  Dissohdion  of  Partnership— 
.l.s.sr/'.v  in  Hands  of  llecci rcr—Judt/nicnt  Creditors 
—''Property  Itecorercd  or  Presirred" — Costs — 
Priority— Solicitors  Act,  1860  (23  &  24  Vict. 
c.  127),  .<.  28.]— In  an  action  for  dissolution  of 
))artnership  in  a  business  carried  on  by  the 
plaintiff  and  the  defendant,  under  the  style  of 
"  li.  B.  &  Sons,"  a  receiver  was  appointed  of  the 
assets  and  business  of  the  partnership.  The 
receiver  had  collected  and  realised  all  the  avail- 
able  assets  of  the  partnership  with  the  exception 
of  some  doubtful  or  disputed  book  debts  ;  and  it 
appeared  that  the  assets  were  insufficient  to  meet 
the  liabilities  of  the  firm.  Certain  judgment 
ererlitors  of  the  partnership  obtained  orders 
following  the  case  of  Keioney  v.  Attrel  ((1886) 
34  Ch.  D.  345  ;  56  L.  J.  Ch.  448  ;  35  W.  R.  191  ; 
55  L.  T.  805 — Kay,  J.),  and  by  these  orders  the 
applicants  undertook  to  deal  with  the  charges 
the-einafter  mentioned  according  to  the  order  of 
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the  Court,  and  it  was  ordered  that  the  assets  of 
the  firm  of  K.  !>.  «fc  Sons  to  come  into  the  hands 
of  the  receiver  should  stand  charged  with  the 
payment  of  the  judgment  debts.  The  solicitor 
enii)loyed  by  the  plaintiff  in  the  action  claimed 
a  charge  upon  the  assets  of  R.  ?>.  k  Sons  in  the 
hands  of  the  receiver  and  any  further  moneys 
coming  to  his  hands  as  receiver  for  his  costs. 

Held — that  the  effect  of  these  orders,  so  far 
as  the  assets  were  concerned,  was  only  to  give  a 
charge,  or  rather  was  not  to  give  a  charge  other- 
wise than,  subject  to  any  existing  lien  or  existing 
prior  charge  ;  that  the  persons  who  obtained 
those  orders  were  not  purchasers  for  value  with- 
out notice  within  the  meaning  of  sect.  28  of  the 
Solicitors  Act,  18()0  ;  and  that  the  solicitor's 
right  to  a  lien  on  the  "  property  recovered  or 
preserved  "  took  priority  over  them  all,  and  he 
was  entitled  to  the  common  order. 
RiDD  r.  Thorne,   [1902]   2  Ch.  344  ;  71  L  J. 

[Ch.  624  ;    50   W.    R.   542 ;    86    L.    T.  655— 
Joyce,  J. 

99.  Solicitor's  Lien  for  Costs — Act  ion  for  Re- 
corery  of  BUI  of  Fxchanye — Bill  Overdue  when 
received  hy  Solicitor — Bill  coming  hack  to  Ac- 
ceptor— -Riyltt  of  Action  by  Solicitor  on  Bill — 
Bills  of  Exchange  Act,  1882  (45  &  46  Vict.  c.  61), 
s.  27,  suh-s.  3.]— The  defendants,  R.  &  Co., 
accepted  a  bill  of  exchange,  and  sent  it  to  their 
agent  B.,  requesting  him  to  fill  in  his  name  as 
drawer,  and  to  get  the  bill  discounted  for  them. 
B.  filled  in  his  name  as  drawer,  endorsed  the  bill, 
and  handed  it  to  L.,  in  order  that  he  might 
discount  it.  L.  claimed  to  return  the  bill,  on  the 
ground  of  an  alleged  indebtedness  of  E.  to  him. 
The  bill  being  a  fully  negotiable  instrument,  steps 
were  taken  to  stop  its  negotiation,  and  accord- 
ingly an  action  was  brought  by  B.  against  L.  to 
recover  the  bill,  anil  an  interlocutory  injunc- 
tion was  obtained  restraining  L.  from  negotiating 
it.  At  the  time  the  action  came  on  for  trial  the 
bill  was  overdue.  The  plaintiffs,  who  were  the 
solicitors  acting  for  B.,  obtained  a  verdict  for  the 
recovery  of  the  bill.  The  question  arose  whether 
the  plaintiffs  could  sue  R.  &  Co.  on  the  bill. 

Held — that  they  could  not ;  that  when  the 
bill  came  back  from  L.  the  transaction,  of  dis- 
counting it,  was  wiped  out  as  if  it  had  never 
occurred  ;  that  the  bill  came  back  to  B.  when  it 
was  overdue  and  was  then  a  dead  instrument  and 
had  ceased  to  be  negotiable,  antl  the  plaintiffs 
when  their  rights  to  it  accrued  knew  the  facts  ; 
that  the  plaintiffs  got  a  lien,  but  they  could  not 
in  the  circumstances  get  any  higher  rights  than 
their  client  B.  had,  and  B.  could  not  give  them, 
in  the  circumstances,  any  rights  upon  the  bill 
qua  bill ;  and  that  when  the  plaintiffs  received  a 
dead  instrument  they  could  not  treat  it  as  a 
living  one. 

Decision  of  Div.  Ct.  ((1901)  85  L.  T.  313  ;  17 
T.  L.  R.  638)  reversed. 
Redfern  &  Son  v    Rosenthal    Bros,  and 

[Another,  (1902)  86  L.  T.  855  ;  18  T.  L.  R. 
718— C.  A. 

100.  London  Agent  of  Country  Solicitor  — 
Order  to  Tax  Country  Solicitor's  Bill — General 
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Lien^Cuutiiiued. 

Lien-  U'a  i  re  >:]— The  London  agent  of  a  firm  of 
country  solicitors  received  in  the  course  of  his 
employment  certain  documents  belonging  to  the 
lay  client.  The  country  solicitors  having  become 
bankrupt,  the  client  obtained  the  common  order 
to  tax  their  bill  of  costs.  Upon  the  application 
for  that  order,  the  London  agent  acted  as 
solicitor  for  the  client.  The  order  directed  the 
trustee  in  bankruptcy  and  the  client  to  produce 
before  the  taxing  Master  all  documents  relating 
to  the  matter  in  question.  The  client  subse- 
quently changed  his  solicitor,  and  the  London 
agent  refused  to  deliver  up  the  documents  in  his 
possession  on  the  ground  that  he  had  a  lien  upon 
them,  not  only  for  the  proportion  of  the  bill  due 
to  him  as  such  agent,  but  also  for  all  costs  due  to 
him  from  the  country  solicitors.  The  London 
agent  refused  to  produce  them. 

Held — that  the  London  agent  was  not  bound 
to  produce  the  documents  ;  his  lien  extended  to 
all  costs  due  to  him  from  the  country  solicitor, 
and  was  not  waived  by  his  obtaining  for  the 
client  the  order  to  tax. 

In  re  Jones  and  Roberts,  [190.5]  2  Ch.  219  ; 

[53  W.  R.  44i  ;  92  L.  T.  562  ;  21  T.  L.  R.  352 
— Joyce,  J. 

On  appeal  the  matter  was  settled  :  the  agents 
giving  up  the  documents  and  the  trustee  under- 
taking to  pay  them  the  amount  received  from 
the  client,  less  costs  of  taxation. 

[1905]   2  Ch.  224  ;  74  L.  J.  Ch.  458  ;  54  W.  R. 
.  22— C.  A. 


101.  Lien  on  Papers — Security  giten  hy  Client 
for  CoiuiJieVs  Fees  and  Expenses — Effect  of  giving 
Security  on  Lien.'] — Prima  facie  where  a  solicitor 
has  a  lien  for  costs  on  a  client's  papers  the  lien 
may  be  waived  or  released  just  as  any  other  lien 
may  be. 

The  main  difference  between  the  case  of  a 
solicitor's  lien  and  that,  for  example,  of  an 
innkeeper,  is  that  where  a  solicitor  takes  any 
security  which  is  in  any  degree  inconsistent  with 
the  retention  of  the  lien,  it  is  the  solicitor's  duty 
to  give  express  notice  to  his  client  if  he  intends 
to  retain  the  lien,  otherwise  the  lien  will  be 
taken  to  be  abandoned. 

In  re  Morris  and  Others,  (1907)  52  Sol.  Jo. 
[78— C.  A. 

102.  Set-off  for  Paiiiat/cs  in  different  Actions 
—Sidicitors  Act.  18(iO  (23  &  24  Vict.  c.  127),  s.  28 
—  Ord.  65,  r.  14.]— By  R.  S.  C,  Ord.  65,  r.  14, 
"  a  set-off  for  damages  or  costs  between  jiarties 
may  be  allowed,  notwithstanding  the  solicitor's 
lien  for  costs  in  the  jjarticular  cause  or  matter 
in  which  the  set-off  is  sought." 

The  rule  above  applies  to  damages  in  different 
actions.  There  is  no  substantial  difference  for 
the  purpose  of  the  set-off  between  a  lien  on  the 
damages  recovered  by  a  judgment  and  a  charging 
order  on  such  tlamages. 

GOODFELLOW  v.  GRAY,  [1899]  2  (.}.  B.  198  ;  68 
[L.  J.  Q.  B.  1032  ;  81  L.  T.  314— C.  A. 


IX.  MISCONDUCT. 


103.  Acquittal  hg  Law  Society — Suxpemion  hy 
Court  notwithstanding.'] — 'I'he  Court  may  sus- 
pend a  solicitor  from  practising  on  the  ground  of 
misconduct,  although  the  statutory  committee  of 
the  Law  Society  had  found  that  he  had  not  been 
guilty  of  professional  misconduct. 

Decision  of  Div.  Ct.  ((1897)  14  T.  L.  R.  KII) 
affirmed. 

In  re  Davies,  (1898)  14  T.  L.  R.  332— C.  A. 

104.  Carrying  on  Jhrnness  of  Poohmaher— 
Striking  off  PollsSolicitors  Act,  1888  (51  & 
52  Vict.  c.  65),  ss.  12,  13.]— The  Court  struck  the 
name  of  a  solicitor  off  the  rolls  upon  the  ground 
that  he  had  carried  on  the  business  of  a  book- 
maker since  1902,  and  that  he  distributetl  cir- 
culars in  connection  therewith,  which,  in  the 
opinion  of  the  Court,  might  get  into  the  hands  of 
minors  and  married  women,  although  he  had 
ceased  to  practise  as  a  solicitor  since  1898,  and 
had  not  since  that  time  taken  out  a  certificate. 
In  re  a  Solicitor,  Ex  parte  Incorporated 

[Law  Society,  (I90.'i)  22  T.  L.  R.  127  ;  93 
L.  T.  838— Div.  Ct. 

105.  Co.sts  of  Inquiry  hcforc  Incorporated  Law 
Societg—Ajjjjlicafion  to  Piri.sional  Court,  not  to 
Judge  at  6'/;«/«/y<^r.v.]— An  application  was  made 
by  a  solicitor  for  the  costs  of  an  inquiry  before 
the  committee  of  the  Incorporated  Law  Society. 
He  had  been  entirely  exonerated  from  the 
charges  made  against  him  by  the  report  of  the 
committee. 

Held— that  the  application  must  be  made  to 
the  Court,  and  not  to  a  judge  at  chambers. 
In  re  Davidson,  Ex  parte  Davidson,  [1899] 

[2  Q.  B.  103  ;  68  L.  J.  Q.  B.  837  ;  81  L.  T.  182 
Div.  Ct. 

106.  Permitting  Unqualified  Per.ion  to  U.se 
Namc—Biscretion  as  to  Striking  off  Roll — 
Solicitors  Act,  1843  (6  &  7  Vict.  c.  73),  .s-.  32.]  — 
Where  a  solicitor  permits  an  un(iualified  person  to 
use  his  name,  contrary  to  sect.  33  of  the  Solicitors 
Act,  1843,  the  Court  has  no  discretion  to  inflict  a 
less  punishment  on  the  solicitor  than  that  of 
striking  him  off  the  roll. 

In  re  Kelly  ([1895]  1  Q.  B.  180  :  61  L.  .1.  K.  B. 

129  ;  43    W.  R.   191  ;  71   L.  T.    843— Div.    Ct.) 

followed. 

In  re  Burton  and    Blixkhorn,  Ex    Parte 

[Incorporated    Law    Socikty.    [1903]    2 

K.  B.  300  ;  72  L.  J.  K.  B.  752  ;  51  W.  R.  668  ; 

19  T.  L.  R.  581  ;  89  L.  T.  549— Div.  Ct. 

107.  Peport  of  Incorporated  Law  Society— 
Pight  of  Complainant  to  he  heard  in  Court — 
Not  heard  in  Person — Cou)Ltel — Sidicitors  Act. 
1888(51  &52  Vict.  c.  6.5),  .v.  13.]— Sect.  13  of  the 
Solicitors  Act.  1888,  provides  that  "any  person 
who  but  for  this  Act  would  have  been  entitled 
to  apply  to  the  Court  .  .  .  shall  be  entitled  so  to 
apply,  although  the  conunittee  is  of  opinion  that 
there  is  no  priinii  facie  case  of  misconduct 
against  the  st)licitor  ;  and  shall  be  entitled  to  be 
heard,  if  the  society  brings  the  reiiort  of  tiic 
committee  before  the  Court." 

25—2 
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Misconduct—  Cont  in  >ied. 

Such  an  applicant  must  be  represented  by 
counsel — unless,  indeed,  an  application  is  being 
made  for  an  order  for  costs  against  him  in 
connection  with  the  matter. 

Mr  parte  Pitt  ((1833)  2  Dowl.  4:i9  ;  39  R.  R. 
734)  followed. 

In  ke  a  Soltcitor,  Ex  parte  Incorporated 
[Law  Society,  [1903]  1  K.  B.  857  ;  72 
L.  J.  K.  B.  424  :  89  L.  T.  118  ;  19  T.  L.  R.  368 
— Div.  Ct.  (Affirmed  (the  Court  declining, 
however,  to  express  any  opinion  as  to  whether 
any  appeal  really  lay  to  them  from  Div.  Ct. 
without  leave),  [1903]  2  K.  B.  20.5  ;  72  L.  J. 
K.  B.  043  ;  51  W.  R.  561  ;  89  L.  T.  113  ;  19 
T.  L.  R.  553— C.  A.) 

108.  nr/)(»-t  hi/  Liiir  Socipt,i—Char(jp  Pending 
heforrJtist'ircs—AiijiVir.ttioii  'to  J'ost  pour  Dealing 
ivith  Pep.n-t  pi'wlniij  Drrisioii  of  J iistirrs—Pre- 
jvdire —  iiidert (iking  hg  Sdlicifur.] — A  solicitor 
was  charged  before  justices  and  remanded,  and 
he  applied  to  the  Divisional  Court  that  the  report 
of  the  statutory  committee  on  a  charge  of  pro- 
fessional misconduct  connected  with  the  charge 
might  stand  out  of  the  list,  on  the  ground  that 
a  decision  might  prejudice  his  fair  trial. 

Held — that  the  application  should  be  granted 
on  the  solicitor  giving  an  imdertaking  in  writing 
not  to  practise  until  the  report  had  been  dealt 
with  by  the  Court. 

In  re  a  Solicitor,  (1907)  51  Sol.  Jo.  212— Div.  Ct. 

109.  Solicitors  representing  Conflicting  In- 
terests in  Litigious  Proceedings — Sharing  Profits 
■ —  Xon-d'isclosnre  of  Agreement  —  Disciplinary 
Powers  oft/ie  Court.] — Where  solicitors  represent 
conflicting  interests  in  litigious  proceedings  of 
any  kind,  any  arrangement  or  understanding  or 
practice,  whereby  a  share  of  profits,  whether 
called  "agency  "  or  by  any  other  name,  is  paid 
by  one  of  the  solicitors  to  another,  is  wrong  in 
princi()le  and  fraught  with  risks  to  the  welfare 
of  clients  and  to  the  administration  of  justice. 
The  matter  assumes  a  much  more  serious  aspect, 
both  practically  and  morally,  if  the  agreement 
or  practice  is  not  disclosed.  The  carrying  on  of 
this  practice  of  undisclosed  profit-sharing  with 
solicitors  who  represent  conflicting  interests  is 
piofessional  misconduct,  and  will  be  dealt  with 
by  the  Court  in  the  exercise  of  its  disciplinary 
powers. 

In    re   Four  Solicitors,  Ex  parte  Iscor- 

[poRATKD  Law  Society,  [1901]  1  Q.B.  187  ; 

70  L.  J.  Q.  B.  5  ;  49  \V.  R.  219 ;  83  L.  T.  484  ; 

17  T.  L.  R.  73— Div.  Ct. 

110.  Striking  off  the  Polls  —  Offence  not  of 
Pecuniary  J\'ature.~\ — The  Court  will  order  the 
name  of  the  solicitor  to  be  struck  off  the  rolls, 
who  has  been  convicted  of  feloniously  shooting 
with  intent  to  murder.  It  is  not  necessary  that 
the  offence  charged  should  be  of  a  pecuniary 
nature.  It  is  sufficient  if  it  is  of  such  a  character 
as  to  make  it  expedient  for  the  protection  of  the 
public  and  the  profession  that  he  should  be 
struck  off. 

In  re  Cooper,  (1898)  G7  L.  J.  Q.  B.  276- Div.  Ct. 


111.  Striking  of  Polls— Struck  off  hy  Court  at 
the  Cape  of  Good  Hope — Production  of  Order — 
Not  sufficient.] — A  solicitor  was  admitted  in 
England  in  1880.  In  1884  he  was  suspended 
for  two  years  from  practice  for  misconduct. 
He  then  went  to  the  Cape  and  was  adraitteil  a 
solicitor  there,  but,  in  consequence  of  misappro- 
priating certain  funds  recovered  in  an  action, 
which  facts  came  out  in  an  action  brought 
against  him  to  recover  the  money,  he  was  struck 
off  the  rolls  of  the  colony.  It  was  now  sought 
to  strike  him  off  the  rolls  in  England,  and  the 
only  evidence  produced  was  the  order  of  the 
colonial  Court.  It  was  contended  that  it  was 
sufficient  on  the  analogy  of  the  practice  that 
when  the  three  Courts  of  Queen's  Bench, 
Common  Pleas,  and  Exchequer  existed,  each 
Court  acted  merely  on  the  production  of  the  order 
of  the  oiher  striking  a  solicitor  off  the  rolls. 

Held — that   the  Court   could   not  allow  this 
application,  as  it  went  far  beyond  the   former 
practices,  and  there  was  lao  precedent  for  it. 
In  re  M.  (a   Solicitor),  Ex  parte   Incor- 

[PORATED  Law  Society,    [1898]    1    Q.  B. 

331  ;    67  L.  J.  Q.  B.  245  ;  77  L.  T.  661  ;  14 
T.  L.  R.  159  ;  46  W.  R.  303— Div.  Ct, 

X.  PEACTICE. 

112.  Appeal  —  Documents  for  the  Court  — 
Neglect  to  Supply  —  Costs  thrown  away.  ]  — 
Solicitors  who  had  neglected  to  supply  copies 
of  the  various  documents  required  for  the  decision 
of  an  appeal  explained  the  omission  by  saying 
that  they  had  not  expected  the  case  to  be  so 
early  in  the  list. 

Held— that  the  putting  off  of  this  duty  to  the 
Last  minute  was  not  a  practice  to  be  encouraged  ; 
that  solicitors  who  so  acted  did  so  at  their  own 
risk ;  and  that  on  the  appellant's  solicitors 
undertaking  not  to  put  the  costs  of  the  day 
thrown  away  into  their  bill,  no  further  order 
would  be  made. 

Abdy  v.  Abdy,  (1904)  118  L.  T.  Jo.  63— C.  A. 

113.  Official  Solicitor — Guardian  ad  litem 
for  Infant  Defendant— P.  S.  C,  Ord.  45,  r.  13.] 
— A  trustee  in  bankruptcy  brought  an  action  to 
set  aside  a  post-nu[)tial  settlement  made  by  the 
bankrupt  and  his  wife.  On  the  application  of 
the  trustee,  the  official  solicitor  was  appointed 
guardian  ad  litem  of  the  infant  children.  The 
settlement  having  teen  declared  void  in  so  far 
as  it  related  to  the  bankrupt's  property,  and 
valid  in  so  far  as  affected  the  wife's  property, 
the  official  solicitor  asked  that  ihe  trustee  should 
pay  his  costs  as  between  solicitor  and  client. 
The  trustee  said  that  he  did  not  object  to  the 
order  being  made  in  the  terms  of  Ord.  45,  r.  13, 
viz.,  that  the  guardian  ad  litem  be  paid  the 
•'  costs  incurred  in  the  performance  of  the  duties 
of  such  office." 

Held — that  the  order  might  be,  so  made. 
Goatley     r.    Jones,    [1907]    W.    N.    161  — 
[Neville,  J. 

114.  Order  to  Lodge  Will — Solicitor's  Privi- 
lege.]— A  solicitor  cannot  claim  privilege  when 
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'Pr&ctice—Confi  liner/. 

ordered  to  bring  into  the  regislrya  testamentary 
pa  per. 

In  re  Harvey,  (1907)  51  Sol.  Jo.  357— Barnes, 

[P- 
XI.  SOLICITOK-TRUSTEE. 

115.  Power  nmler  Will  to  nialte  Professional 
C/uirijes — Imolrent  Estate — Creditor's  Action — 
Profit  Costs.'] — A  testator  appointed  three  persons 
executors  and  trustees  of  his  will,  one  of  whom 
was  a  solicitor.  The  solicitor  proved  the  will, 
the  other  two  renouncing  probate  and  disclaiming 
the  trusts  of  the  will,  the  will  empowered  the 
solicitor,  notwithstanding  his  executorship,  to 
make  i)rofessi()nal  charges.  A  creditor's  action 
was  brouglit,  which  was  defended  by  the  solicitor 
in  person,  the  estate  being  insolvent. 

Held — that  the  solicitor  was  not  entitled  to 
any  profit  costs  in  competition  with  the  creditors 
of  the  testator. 

Decision  of  Kekewich,  J.  ([1898]  1  Ch.  297  :  67 
L.   J.   Ch.  139  ;  77  L.   T.  793  ;  46  W.   R.  247) 
affirmed. 
In  re  White.  Pennell  r.  Franklin,  [1898]  2 

[Cb.  217  ;  67  L.  .J.  Ch.  502  ;  78  L.  T.  770  ;  14 
T.  L.  R.  503  ;  46  W.  R.  676— C.  A. 

116.  Power  to  CItarge — Professional  Services — 
'J'inie  and  Trouble.] — A  testator  by  his  will 
a{)pointed  a  solicitor  one  of  the  executors  and 
trustees  thereof,  and  gave  him  a  legacy  if  he 
acted  as  such.  The  will  contained  the  following 
clause  : — "  I  direct  that  my  executor  and  trustee  " 
(the  solicitor)  "shall  be  the  solicitor  to  my  trust 
property,  and  shall  be  allowed  all  professional 
and  otlier  charges  for  his  time  and  trouble, 
notwitiistanding  his  being  such  executor  and 
Irustee."' 

Held — that  the  solicitor  was  not  entitled 
under  the  above  clause  to  charge  against  the 
trust  estate  in  respect  of  business  or  work  done 
by  him  which  did  not  require  the  employment 
of  a  solicitor,  although  he  might  have  charged 
for  it  in  the  case  of  an  ordinary  client  without 
any  special  bargain. 
In  re  Chalinder  and  Herington,  [1907]  1 

[Ch.  58  ;  76  L.  J.  Ch.  71  ;  96  L.  T.  196  ;  23 
T.  L.  II.  71 — Warrington,  J. 

XII.  UNDERTAKINGS. 

117.  f'ndrrtakini/  to  St  a  nip  Durii  mrnfs—Prac- 
tirr—LiiihiJitji— Stamp  Art,  1891  (54  .V  55  Vict. 
c.  39),  .V.  14.] — Where  a  solicitor  undertakes  at 
the  hearing  to  have  a  document  stamped,  such 
an  undertaking  is  properly  given  by  the  .solicitor 
and  not  by  the  client,  and  is  a  personal  under- 
taking of  the  solicitor,  and  will  be  enforced 
against  him  by  attachment. 

In    re    COOLCJAItDIK    (i(.M)     FlKI.DS.     [I'.IOO]      1 

[Ch.  475;  69   L.  .1.  Ch.  iM5:    IS  W.   !!.    161  ; 
82  L.  T.  23  ;   Hi  J'.  L.  K.  Kil    Cozens-llanlv,  .1. 


118.    Undrrtaliinfi  to  Appiu 


D.'taii 


Twelve  Montlis—Attarliwrnt  II.  S.  C 
8,   r.  1  ;   Ord.  9,  /■.   1  ;   Ord.   VI,  r.  1 


|SS:{.  (trd. 
.J— A  writ 


in  an  action  was  l)rought  to  the  defendants 
solicitors,  and  they  then,  under  R.  S.  C,  1883, 
Ord.  9,  r.  1,  indorsed  the  writ  wilh  an  under- 
taking to  the  efiEect  that  they  "  accepted  service  " 
for  the  defendants  and  would  "  enter  an  ai)pcar- 
ance  in  due  course."  That  undertaking  was 
given  with  the  authority  of  the  clients.  Having 
accepted  service,  they  then  offered  to  comyiro- 
mise,  and  that  offer  was  to  last  for  two  months. 
No  appearance  was  entered,  and  no  step  was 
taken  in  the  action  for  eighteen  months.  An 
ajiplication  was  made  under  Ord.  12,  r.  18,  to 
attach  the  solicitors  for  not  having  performed 
their  undertaking. 

Held — that  the  accejjtance  by  the  solicitors 
with  the  authority  of  the  clients  was  equivalent 
to  service  upon  the  clients,  and  the  undertaking 
to  enter  an  appearance  at  once  became  an  uncon- 
ditional undertaking  ;  that  it  was  not  necessary 
on  their  part  to  intimate  at  the  end  of  the  two 
months  that  the  offer  to  compromise  was  no 
longer  a  continuing  offer  ;  that  at  the  expiration 
of  the  two  months  they  ought,  in  pursuance  of 
their  undertaking,  to  have  entered  an  appear- 
ance ;  and  that  they  ought  to  enter  an  appear- 
ance forthwith. 

Judgment  of  Farwell,  J.  ((1900)  49  W.  R.  199  ; 
83  L.  T.  524  ;  17  T.  L.  R.  123)  affirmed. 

In  re  Kerly,  Son  and  Verden,  [1901]  1  Ch. 

[467  ;    70  L.  J.  Ch.  189  ;   49  W.  R.  211  ;  83 

L.  T.  699  ;  17  T.  L.  R.  189— C.  A. 

119.  Undertaltinq  to  pay  Moneij  —  Order  to 
enforce  Undertalting.] — A  solicitor  proved  for 
£1,000  in  the  bankruptcy  of  a  lunatic  client, 
and,  like  all  other  creditors,  was  i)aid  in  full. 
Subsequently  the  official  solicitor  was  appointed 
committee  of  the  estate  in  lunacy,  and  upon  a 
motion  by  him  for  an  order  the  solicitor  under- 
took to  refund  the  £1,000.  The  bankrupt  had 
since  died,  and  the  solicitor  claimed  that,  as  his 
executrix  had  approved  his  claim,  he  ought  not 
to  be  called  upon  to  refund. 

Held — that  he  must  pay  the  money  into 
Court,  but  that  it  should  not  be  paid  out  to  the 
executrix  without  notice  to  him. 

In    re    Aytoun,  (1901)    20    T.    L.   R.    252— 
[I'.ucknill,  J. 

120.  I' ndert ailing  to  paij  Moneg — Itcceipt  of 
.Monrgfroin  Client — Cnderfalting  to  Tliird  Person 
—  J'Jnforeeinent — Sii in inarg  Order. ]  — The  ajipli- 
cant,  who  was  a  solicitor,  was  owed  certain  costs 
by  a  client,  and  the  client  retained  the  respon- 
dent, who  was  also  a  solicitor,  to  apply  for  an 
order  for  the  taxation  of  the  bill  of  costs.  An 
order  for  taxation  was  made, and  the  client,  who 
was  an  undischarged  bankrui)t,  placed  in  the 
respondent's  hands  £150  to  meet  the  amount  of 
the  bill.  Tlie  respondent  wrote  to  the  applicant 
stating  that  the  client  had  placed  in  his  hands 
the  full  amount  of  the  bill,  "so  that  on  coniplc- 
tion  of  the  taxation  we  shall  be  in  a  position 
to  pay  the  amount  certified  by  the  Master  due 
to  you."  The  applicant,  relying  on  the  letter, 
did  not  press  on  the  taxation,  and  whon  upon 
the  taxation  being  completed  he  apjjlied  to  the 
respondent  for  payment  of  the  amount  due,  the 
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latter  declined  to  pay  upon  the  ground  that  the 
client,  who  had  died,  was  indebted  to  him  for 
costs.  The  applicant  applied  for  an  order  on  the 
respondent  to  pay  the  sum  due. 

Held— that  the  letter  written  by  the  respon- 
dent to  the  plaintiff  amounted  to  a  personal 
guarantee  to  pay  the  sum  when  found  due  out 
of  the  money  placed  in  his  hands,  and  con- 
stituted a  declaration  of  trust  on  the  faith  of 
which  the  applicant  altered  his  position,  and  the 
Court  would  by  a  summary  order  enforce  pay- 
ment of  the  amount  by  an  officer  of  the  Court. 
In  re  a  Solicitor,  Ex  Parte  Hales,  [1907] 

[2  K.  B.  .539  ;  7(1  L.  J.  K.  B.  931  ;  97  L.  T.  212  ; 
23  T.  L.  R.  573— Div.  Ct. 


for  specific  performance  of  a  parol  agreement  to 
purchase  a  house,  the  plaintiff  relied  on  the  facts 
that  the  defendant  had  requested  him  to  do 
repairs  and  had  had  the  keys  delivered  to  her. 

Held— that  the  specific  performance  of  aeon- 
tract  concerning  land,  on  the  ground  of  part 
performance,  can  be  sustained  only  by  evidence 
that  the  defendant  has  done  something.utfequivo- 
cably  inconsistent  with  anything  except  the 
contract  sued  on,  and  that  upon  the  facts  such  a 
situation  was  not  disclosed. 

Brown  r.  Strong,  (1907)  122  L.  T,  Jo.  367— 
[Kekewich,  J. 


XIII.  UNaUALIFIED  PERSONS. 

121.  Lodqhiff  Ca\cai:—J/iiii.strruil  Act— Soli- 
citor.'! Act,  iSGO  (23  ct  21  Vict.  c.  127),  .v.  2(;.]— 
A  law  stationer  went  to  the  registry  to  lodge  a 
c  iveat.  He  was  led  into  inserting  his  own  name 
and  address  owing  to  the  opinion  of  one  of  the 
Probate  oflicials.  The  Incorporated  Law  Society 
moved  for  an  attachment  against  the  law 
stationer  for  acting  as  a  solicitor,  he  being  an 
unqualified  person  within  sect.  26  of  the  Solici- 
tors Act,  1860. 

Held— that  all  the  law  stationer  did  was  a 
ministerial  act  as  the  messenger  of  the  country 
solicitors,   and   that   the  motion    must  be   dis- 
missed and  no  order  as  to  costs. 
In  re  Panton,  [1901]  P.  239  ;  70  L.  J.  P.  9.= 


2.  Aqreementfor  Sale  of  lifin-rsionavy  Interest 
—BejwM  Paid— -Equitable  Interest— llesvis.sioii 
and  Return  of  Deposit— Belay.]— In  1886  an 
agreement  was  entered  into  between  S.  and  K., 
by  which  S.  agreed  to  sell  to  K.  an  etiuitable 
interest  in  £20,000.  S.  had  a  life  interest  in 
the  fund,  then  his  wife  had  a  life  interest,  and 
then  there  was  a  contingent  interest  in  the 
younger  children  of  the  marriage.  There  were 
clauses  in  the  agreement  which  plainly  showed 
that  it  was  contemplated  that  there  should  be 
a  formal  deed  of  assignment,  and  that  covenants 
should  be  entered  into  by  the  purchaser  to  pay 
succession  duty,  and  to  indemnify  the  vendor  and 
his  estate  from  it. 

Ten  years  afterwards,  S.  being  dead,  his  widow 
also  being  dead,  and  there  being  no  children,  the 
purchaser,  who  had  done  nothing  except  pay  a 
deposit  of  £100,  claimed  the  fund. 

Held— that  the  purchaser  had  no  right  what- 
[84r  L.  T.  725— Jeune,  P.  1  ever  to  the  reversion  except  upon  the  terms  of 
'  the  contract  of  1886,  and  though  there  had  been 
bankruptcies  and  assignments  to  complicate  the 
case,  it  all  came  back  to  this— that  for  ten  years 
the  purchaser  and  his  successors  in  title  had  done 
nothing.  He  therefore  could  have  brought  an 
action  for  specific  performance,  asking  in  the 
alternative  for  rescission  of  the  contract  and 
return  of  his  deposit.  But  all  right  to  specific 
performance  of  the  agreement  of  1886  had  been 
lost  by  delay. 

Decision  of  Stirling,  J.  ([1898]  1  Ch.  478;  67 
L.  J.  Ch.  313  ;  78  L.  T.  18."))  affirmed. 
Levy  r.  Stogdon,  [1899]  1  Ch.  5  ;  68  L.  J.  Ch. 
[19  ;  79  L.  T.  361— C.  A. 


122.  ''  Acting  as  Solicitor"— Giving  Notice  of 
Appearance  in  Action— Solicitors  Act,  1843  (6  & 
7  Vict.  c.  73),  s.  2.]— A.,  an  unqualified  person, 
sent  to  the  plaintiffs  in  an  action  the  notice  of 
appearance  required  by  R.  S.  C,  Ord.  12.  s.  9, 
stating  (in  the  words  of  the  official  form)  that 
he  did  so  as  agent  for  the  defendant,  for  whom 
he  had  entered  an  appearance  and  who  required 
a  statement  of  claim. 

Held— that  A.  had  contravened  sect.  2  of  the 
Solicitors  Act,  18G1,  by  "  acting  as  solicitor  "  or 
"  carrying  on  a  pioceeding"  in  a  Superior  Court. 
In  re  Ainswoeth  ;  Ex  parte  Incorporated 

[Law    Society,    [1905]    2   K.   B.   103  ;    74 

L.  J.  K.  B.  462  ;  53  W.  R.  533  ;  92  L.  T.  652 
—Div.  Ct. 


SOUTH   AUSTRALIA. 

See  Dependencies  and  Colonies. 


SPECIFIC  PERFORMANCE. 

Sec  also  Auctions,  4  :  Burial  and 
Cremation  ;  County  Courts,  12  ; 
Landlord  and  Tenant,  9,  15  ; 
Patents,  163;  Sale  of  Land. 

1.  Acts  entitling  Vtnior  to  Enforce— Bequest 
for  Repairs— Dein-ery  of  Kcys.l—ln  an  action 


3.  Agreement  to  enter  into  Contract  for  Sale  of 
Land.— The  Court  will  not  specifically  enforce 
an  agreement  to  enter  into  a  contract  for  the 
sale  of  land.  In  such  a  case  it  wilL  leave  the 
plaintiff  to  recover  damages. 

Johnston  v.  Boyes,  (1898)  14  T.  L.  R.  475.— 
[Stirling,  J. 

4.  Aqreement  to  Lend  Money— Agreement  to  talie 
Debentures— Damages.]  An  agreement  to  take 
debentures  to  be  issued  by  a  company  is  an 
agreement  to  lend  money  of  which  specific  per- 
formance will  not  be  granted. 

The  breach  of  an  agreement  to  pay  instalments 
on  debentures  as  they  become  due  does  not  con- 
stitute a  debt  to  the  company,  and  they  are  only 
entitled  to  such  damages  for  the  breach  as  they 
can  prove  that  they  have  actually  sustained. 
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Judgment  ufC.  A.  ([1897]  1  Q.  B.  692)  affirmed. 

South  African    Territories    Co,    r.  Wal- 

[LINGTON,  [1898]  A.  C.  309  ;  67  L.  J.  Q.  B. 

470  ;  78  L.  T.  426  ;  14  T.  L.  R.  298  ;  46  W.  K. 

545.— H.  L.  (E.). 

5.  Agreement  to  sell  Land— Authority  of  Agents 
—  Complete  Contract.] — Under  a  willland passed 
to  the  defendants,  who  before  probate  instructed 
estate  agents  to  find  a  purchaser  on  behalf  of 
the  intended  administrators.  The  agents 
negotiated  with  the  plaintiff  for   the  purchase. 

in  one  of  their  letters  to  the  plaintiff  the  agents 
wrote,  "  Although  we  can  agree  price  now,  we 
cannot  make  a  formal  contract  until  the 
executors  are  appointed  and  will  proved."  Later 
they  wired  "  Close  for  £21,000,  subject  to  more 
formal  contract,"  which  would  be  prepared,  and 
asking  for  a  cheque  for  the  deposit.  The  plaintiff 
in  answer  to  this  telegram  replied,  enclosing  a 
cheque  for  the  deposit.  "  Willing  to  close  at 
:!i2I,000."  A  formal  agreement  was  then  pre- 
pared, but  this  the  defendants  refused  to  execute, 
and  thereupon  the  plaintiff  brought  an  action 
for  specific  performance. 

Held — that  the  agents  had  never  in  fact  had, 
nor  had  they  represented  themselves  as  having, 
authority  to  make  a  complete  contract.  The 
only  term  of  the  contract  that  had  been  fixed 
was  the  price  to  be  paid,  and  that  the  plaintiff 
could  not  claim  specific  performance. 

Cook  r.  Williams,  (1898)  14  T.  L.  R.  31.— 

C.  A. 

6.  Building  Contract — Exception  to  Itule  of 
J\'on-cn/orcemeut  of  Speeijic  Performance  — 
IhiUdhitj  Work  dcjiacd  hij  Contract—Substantial 
Interest  in  I'rrfonnancc  of  Contract — Inadequacij 
(f  ang  Damages  for  Breach — Possession  of  Land 
olitaincd  under  Contract — Speeijic  Performance 
Granted.] — As  a  general  rule  the  Court  will  not  en- 
force specific  performance  of  a  building  contract ; 
but  anexcepticm  is  recognised  if  the  plaintiff  can 
establish  (1)  that  the  building  work,  of  which  he 
seeks  performance,  is  defined  by  the  contract  ; 
(2)  that  he  has  a  substantial  interest  in  having 
the  contract  performed,  which  is  of  such  a  nature 
that  he  cannot  be  compensated  for  breach  of  the 
cimtract  l)y  damages  ;  (3)  that  the  defendant  has 
by  the  contract  obtained  possession  of  the  land 
on  which  the  work  is  constructed  to  be  done. 

Tlie  plaintiffs  were  possessed  of  a  piece  of  land 
abutting  on  a  street  in  their  borough,  upon 
which  they  were  desirous  of  having  new  buildings 
erected  for  the  improvement  of  the  town,  and 
also  for  tlie  purpose  of  increasing  the  rateable 
value  of  the  property.  The  defendant  i)urehased 
the  piece  of  land,  and  in  tlie  conveyance  to  him 
he  covenanted  that  he  would  commence  to  erect 
a  building  or  buildings  thereon  of  a  certain 
height  within  twelve  calendar  months,  and 
W(nild  complete  the  same  within  two  years  from 
May  25th.  Afterwartls,  in  consideration  of  his 
being  allowed  further  time,  he  agreed  to  ereer 
eight  houses  on  the  land  [jurehased  in  aceord- 
aneo  with  plans  showing  full  particulars  of 
houses  to  be  erected.  He  faileil  to  perform  this 
agreement,  and  tiiereupon  the  plaintiffs  brought 
tUyir  action  for  specific  performance, 


Held— that  the  Court  was  justified  in  making 
a  <lecrce  for  specific  performance,  and  tliat 
damages  would  not  be  an  adeiiuatecompcnsalimi 
to  the  plaintiffs  for  the  breach  of  contract. 
Wolverhampton  Corporation  r.  Emmons, 
[  1901]  1  K.  B.  515  ;  70  L.  J.  K.  B.  429  ;  49 
W.  R.  553  ;  84  L.  T.  407  ;  17  T.  L.  R.  234— 

C.  A. 

7.  Budding  Lease — Contract  to  Build  Houses 
— Specific  BescrijjtioH  of  Jlouses — Bight  of  Mort- 
gagee to  Sue.] — A  lease  of  land  contained  a  cove- 
nant by  the  lessee  to  buikl  seven  houses  thereon 
similar  to  those  erected  on  an  adjoining  street, 
and  to  keep  and  deliver  them  up  in  repair  at  tlie 
end  of  the  term.  Some  of  the  houses  referred  to 
had  four  rooms,  and  others  five.  The  lease  con- 
tained a  reservation  out  of  the  demise  to  the 
persons  entitled  to  the  minerals  under  the  land 
to  work  them,  and  for  that  purpose  to  occupy  an<l 
use  the  surface,  ])aying  compensation  for  the 
damage  done.  The  lessee  had  in  fact  himself 
acquired  a  lease  of  the  minerals  with  a  right  to 
work  them.  The  lessor  mortgaged  his  reversion. 
The  lessee  not  having  built  the  houses  on  the 
land,  the  mortgagees  sued  for  specific  performance 
of  the  covenant. 

Held— (1)  that  the  fact  that  the  lessee  had 
the  right,  which  he  had  not  yet  exercised,  to 
occupy  the  surface  for  mining  operations  did 
not  extinguish  the  covenant  to  build  ;  (2)  that 
the  particulars  of  the  houses  which  were  to  be 
similar  to  certain  others,  were  sufticiently  speci- 
fied ;  (3)  that  the  building  of  the  houses  was  of 
importance  to  the  mortgagees,  and  that  there- 
fore an  order  for  specific  performance  shoukl  be 
made. 

Ehletts   V.   Conquest   ([1895]   2  Ch.  377;  64 
L.  J.  Ch.  702  ;  44  VV.  R.  56  ;    73  L.  T.  69— C.  A.) 
applied. 
Molyneux   r.   Richard,  [190(;]   1  Ch.  34 :  75 

[L.  .J.  Ch.  39  :    54  W.  R.  177  :    93   L.  T.  698  ; 
22  T.  L.  R.  76— Kekewich,  J. 

8.  Contract  entered  into  with  Agent — False 
Bepresentation  as  to  Principal — Specifi'c  Per- 
formance.— If,  in  negotiations  for  a  contract,  an 
agent  make  a  false  represent  at  ion  as  to  the  name 
of  his  principal,  knowing  that  if  lie  disclosed  the 
true  name  the  other  party  would  not  enter  into 
the  contract,  the  Court  will  not  order  specific 
performance  of  the  contract.  A.  signed  a  eon- 
tract  for  the  sale  of  a  house  to  B.  Before  sign- 
ing, he  asked,  "'  Are  you  buying  for  C.  or  his 
noniinees  ?  "  B.  answereil,  "  No."  B.  was,  in 
fact,  buying  for  nominees  of  C,  to  whom  he 
aftcrwartls  assigned  his  contract.  He  and  they 
brought  an  action  for  specific  performance. 

Held— that  the  contract  could  not  be  specifi- 
cally performed. 
Archer  v.  Stone  (,IS'.*S),  78  h.T.  34— Norili,  J. 

9.  Kligililc  Propertg  for  Jnreslineut — //ow.se 
used  as  a  Jirotliel—jguorame  of  both  \eudor 
and  Purchaser  of  such  f'.'<er — Iteseission.] — A 
house,  described  in  particulars  of  sale  by  auction 
as  an  eligible  properly  for  investment,  was,  after 
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the  sale,  discovered  by  tlie  purchaser  to  have 
been  used  by  the  tenant  as  a  disorderly  house  at 
and  some  time  before  the  date  of  the  contract, 
but  neither  the  vendors  nor  the  purchaser  knew 
of  such  user  at  the  time  of  the  sale. 

Held— (1)  that  the  Court  would  not  decree 
specific  performance  and  thus  compel  a  man  to 
buy  a  property  which,  if  he  take  no  steps  to 
prevent  it,  will  expose  him,  as  owner,  to  criminal 
proceedings  by  reason  of  its  state  at  the  time  of 
the  sale,  viz.,  under  the  Criminal  Law  Amend- 
ment Act,  1885  ;  (2)  That  that  was  no  ground 
for  setting  aside  the  contract. 

Lucas  v.  James  ((1849)  7  Hare,  410  ;  18  L.  J. 
Ch.  329  ;  13  Jur.  912 ;  U  L.  T.  (o.s.)  308)  dis- 
tinguished. 

Decisions  of  Cozens-Hardy,  J.  ([1899]  1  Ch. 
879  ;  68  L.  J.  Ch.  359  ;  47  W.  R.  479  ;  80  L.  T. 
355)  reversed  on  point  (1)  and  affirmed  on 
point  (2). 

Hope  r.  Walter,  [1900]  1  Ch.  257  ;  r,9  L.  J. 
[Ch.  166  ;  82  L.    T.  3U  ;    16  T.  L.  II.  160— 

C.  A. 

10.  Specific  Performance— Land  Im prove ment 
Act — Provisional  Order  jor  Creation  of  Bent 
charge — Agreement  to  advance  Money  for  Im- 
2>ror'ements — Action  for  Breach  of  Contract  to 
pag  Instalments  of  Loan.'] — A  land  improvement 
society  (duly  incorporated  for  making  advances) 
agreed  to  advance  to  the  owner  of  an  estate 
£4,000  for  improvements  on  his  lands,  on  con- 
dition of  having  assigned  to  them  a  Provisional 
Order  from  the  Board  of  Works,  under  the  Act  of 
1864,  sanctioning  the  proposed  expenditure  for 
improvements,  and,  subject  to  the  requirements 
of  the  Act,  creating  a  rent  charge  on  the 
estate.  The  Board  of  Works  sanctioned  the 
loan,  and  the  owner  assigned  the  Provisional 
Order  to  the  society,  who  advanced  to  the 
owner  £1,500  on  account  of  the  loan  by  the 
specified  instalments,  but  refused  to  make  any 
further  advances. 

Held— that  the  owner  was  entitled  to  specific 
performance  of  his  contract  with  the  society, 
the  transaction  being  in  substance  a  purchase  by 
the  society  of  a  rent  charge  to  be  created  in 
part  bv  means  of  the  purchase  money  to  be  paid 
for  it. ' 

GoRRiNGE  r.  Land  Improvement    Society, 
[1899]  1  Ir.  R.  142— M.R. 

11.  Lea^^e  of  Minerals — Tenants  in  Common — 
Undivided  Moietg — Inconvenience. ] — An  agree- 
ment by  one  of  two  tenants  in  common  of  land 
to  make  a  lease  of  the  minerals  contained  in  his 
share  can  be  enforced  by  specific  performance. 

Inconvenience  caused  by  the  other  tenant  in 
common  having  granted  a  lease  of  the  minerals 
contained  in  his  share  to  another  person  is  not 
sufficient  ground  for  the  Court  to  refuse  specific 
performance  in  such  a  case. 

Price  v.  Griffith  ((1851)  1  D.  M.  &  G. 
80 ;  21  L.  J.  Ch.  78 ;  18  L.  T.  (o.s.)  190) 
explained. 


HEXTERr.  Pearce,  [1900]   1  Ch.  80  ;   69  L.J. 

[Ch.  146  ;   48  W,  R.  330  ;    82  L.   T.  109  ;  16 

T.  L.  R.  94— Farwell,  J. 
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I.  CONSTRUCTION. 

And  see  Fisheries,  No.  21. 

1.  Amending  Act — Implication  from  Previous 
Practice.'] — In  construing  an  amending  Act  the 
Courts  will  impute  to  the  Legislature,  when  it  is 
reasonable  so  to  do,  a  knowledge  of  the  practice 
prevailing  under  an  earlier  Act  in  part  materia. 

Semhle,  it  is  not  reasonable  to  impute  know- 
ledge of  a  neglect  of  a  duty  by  persons  on  whom 
such  duty  was  cast  by  the  earlier  Act. 

Yewens  v.  Noahes  ((1880)  6  Q.  B.  D.  530  ;  50 
L.  J.  Q.  B.  132  ;    45  J.  P.  468  ;    28  W.  R.  562  ; 
44  L.  T.  128— C.  A.)  considered. 
London  County  Council  v.  South  Metro- 

[POLITAN  Gas  Co.,  [1904]  1  Ch.  76  ;  68  J.  P. 
5  ;    2L.  G.  R.  161— C.  A. 

2.  Colonial  Statutes — Bcpugnancg  to  the  Law 
of  England — Colonial  Laws  Validitg  Act,  1865 
(28  «fc  29  Vict.  c.  63).] — The  obvious  purpose  and 
meaning  of  the  Colonial  Laws  Validity  Act, 
1865,  is  to  preserve  the  right  of  the  Imperial 
Legislature  to  legislate  for  a  colony,  although  a 
local  legislature  has  been  given  to  it,  and  to 
make  it  impossible,  when  an  Imperial  statute 
has  been  passed  expressly  for  the  purposes  of  a 
colony,  for  a  colonial  legislature  in  that  sense 
to  enact  anything  repugnant  to  what  was  an 
express  law  api)lied  to  the  colony  by  the  Imiierial 
Legislature  itself. 

Rex   v.   Marais,    (1901)    85    L.    T.   363  ;     17 

[T.  L.  R.  704  ;  [1902]  A.  C,  51  ;  71  L.  J.  P.  C. 

32-P.  C, 
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Construction — Conthived. 

3.  Ejf'frf  of  Continuous  User. — Where  the 
wonls  of  a  statute  are  capable  of  only  one  inter- 
pretation, it  is  immaterial  that  a  wrong  meaning 
has  for  many  years  been  ascribed  to  it  and  acted 
upon.  But,  where  the  words  are  not  absolutely 
unambiguous,  their  true  meaning  at  the  date  of 
their  enactment  may  well  be  exhibited  by  long 
continuous  practice. 

Decision  of  Irish  C.  A.  (2  New  Ir.  Jur.  291) 
affirmed. 

Corporation  of  Dublin  r.  Trinity  College, 
[Dublin,  (1903)  88  L.  T.  305— H.  L.  (Ir.). 

4.  E.vpressio    Unius,    Ed-clusio  Alferuitt.'] — It 
is  not  to  be  assumed  that  all  persons  not  specifi- 
cally included  in  a  protecting  clause  in  a  statute 
are  therefore  to  be  treated  as  excluded. 
McLaughlin   v.  Westgarth  and    Others, 

[(1906)  75  L.  J.  P.  C.  117  :    94  L.  T.  831  ;    22 
T.  L.  R.  594— P.  C. 

5.  I/icor/Mindion  of  Former  Statute  with  Omis- 
sion of  Certain  ITc/y/.?.]  —  Where  a  statute 
incorporates  a  section  of  an  earlier  one,  directing 
it  to  apply  as  if  certain  words  were  omitted 
therefiom,  the  incorporated  section  is  not  to  be 
construed  as  if  such  words  had  never  existed 
therein. 

Attorney-General  v.  Smyth,  [1905]  2  Ir.  R. 
[553— K.  B.  Div. 

6.  Orders  made  under  Statute — To  be  read 
loith  Statutes.] — When  an  Act  of  Parliament 
declares  that  orders  made  under  it  are  to  have 
effect  "  as  if  enacted  by  this  Act,"  orders  so 
made  and  the  Act  itself  are  to  be  read  as  one 
statute  and  so  construed. 

T/ie  Chartered  Institute  of  Patent   Agents  v. 
Lochcood  ((1894)  A.  C.  347)  applied. 
Baker  r.  Williams,  [1898]  1  Q.  B.  23 ;   62 

[J.  P.  21  ;  66  L.  J.  Q.  B.  880  ;  77  L.  T.  495  ; 
14  T.  L.  R.  12  ;  46  W.  R.  64— Div.  Ct. 

7.  Permissire  Poivers — Use  of  Land — Pre- 
JHi/icinf/  Common  Law  Rights— Injunction — 
'  Coiiiprnsation.] — Wherever,  according  to  the 
sound  construction  of  a  statute,  the  legislature 
has  authorised  a  proprietor  to  make  a  particular 
use  of  his  land,  and  the  authority  given  is,  in 
the  strict  sense  of  law,  permissive  merely,  and 
not  imperative,  the  legislature  must  be  held  to 
have  iutendctl  that  the  use  sanctioned  is  not  to 
be  in  prejudice  of  the  common  law  right  of 
others. 

By  the  legislation  of  British  Columbia  the 
proprietor  of  land  held  UTuler  title  from  the 
Crown,  with  the  consent  of  the  commissioner, 
and  upon  making  payment  of  compensation,  may 
compulsorily  divert  water  from  any  stream,  lake 
or  river  adjacent,  and  may  convey  it  to  his  own 
land  for  the  purpose  of  irrigation  ;  and  may  con- 
vey it  through  or  over  land  which  docs  imi  iiclcn- 
to  him,  upon  paying  due  compensation  lui  w.i-ic 
or  damage  ;  and  after  the  water  has  bcin  ii-rd  \'nv 
irrigation,  he  mav  run  tlic  surplus  or  waste  water 


through  the  adjacent  lands  by  means  of  flumes, 
ditches  or  drains,  subject  to  the  same  provisions 
as  to  compensation. 

Held — that  the  provisions  were  permissive 
merely,  and  subject  to  the  obligation  implied  at 
common  law,  that  the  irrigator  must  use  his 
water  supply  so  as  not  to  do  damage  to  adjacent 
lauds. 

Metropolitan      Asylums      District     v.     ///// 
((1881)  6App.  Cas.  193  ;  .50  L.  J.  Q.  B.  3.-)3  ;  45 
J.    P.    664;    29   W.    R.    617;     44    L.   T.    6.53) 
approved. 
Canadian  Pacific  Railway  r.  Parke,  [1899] 

[A.  C.  535  ;  68   I..  J.  P.  C.  89  :  48  W.  R.  118  ; 
81  L.  T.  127  ;  15  T.  L.  R.  427— P.  C. 

8.  Eepealiufj  Statute — Saving  Clause — Effect 
of.] — Where  an  Act  conferring  a  certain  juris- 
diction is  repealed,  and  the  later  Act  contains  a 
proviso  saving  established  jurisdictions,  the 
old  jurisdiction  is  to  be  regardetl  as  [jreserved 
in  the  absence  of  any  inconsistency  arising 
from  such  a  ruling. 

Effect  of   repeals  by   Statute  Law   Revision 
Acts  considered. 
In  re  R.,  [1906]  1  Ch.  730— C.  A. 

9.  Interpretation — Ambiguous  Words — Object 
—  Elementary  Education  Act,  1870  (33  &  34 
Vict.  c.  75),  s.  34.]— By  sect.  34  of  the  Elemen- 
tary Education  Act,  1870,  "No  member  of  a 
school  board  .  .  .  shall  in  any  way  share  or 
be  concerned  in  the  profits  of  any  bargain  or 
contract  with  or  any  work  done  under  the 
authority  of  such  school  board." 

To  interpret  words  of  this  kind,  which  have 
no  very  definite  meaning,  and  which  were  pur- 
posely employed  for  that  very  reason,  the  object 
to  be  attained  must  be  looked  at.  The  defen- 
dant was  the  chairman  of  a  school  board,  and 
supplied  gravel  and  sand  to  the  contractor  to  the 
board. 

Held — that  he  was  clearly  concerned  in  work 
done  under  the  authority  of  the  school  board 
within  the  meaning  of  sect.  34. 

Barnacle  r.  Clark.  [1900]  1  Q.  B.  279:  69 

[L.  J.  Q.  B.  15  ;  64  J.  P.  ^i) ;  81  L.  T.  484— 

Div.  Ct. 

10.  Special  Act  Imposing  Obligations  ami 
Ciinfcrring  Eights — Suh.iequent  General  Art — 
Effect  on  Earlier  Act.] — Private  Acts  conferring 
rights  and  imposing  obligations  for  s()ecial  pur- 
poses are  not  overruled  by  general  Acts,  where 
the  effect  would  be  to  interfere  with  the  exercise 
of  such  rights  and  the  performance  of  such 
obligations. 

EsQuiMALT   Waterworks   Co.    r.   Victoria 

[CoiU'OUATION,   [1907]  A.    C.   499;   76  L.   .]. 

v.  C.  75  ;  23  T.  L.  R.  762— 1".  C. 

11.  Statutes  Ileceiriug  Jiogal  As.ieut  on  the 
same  dag — Precedence  —  '^  t'/ion  the  dag"  — 
''From  and  after  the  dug.'']  — by  a  I'rovisional 
Order  under  I  he  Elect rie  Lighting  Acts,  eon- 
tinned  by  the  Llectric  Lighting  Orders  Conlirnia- 
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Construction — Contbiucd. 

tion  Act,  1892,  which  recftivcd  the  Royal  assent 
oil  June  27th,  181)2,  the  defendant  company  were 
authorised  to  canyon  an  electric  undertalcing  in 
Shetlield.  The  Order  contained  an  option  for  the 
corporation  within  forty-two  years  to  purchase 
the  undertaking  "  upon  the  terms  of  issuing  or 
transferring  to  the  undertakers  such  an  amount 
oi  Sheffield  Corporation  stock  as  will  produce 
by  the  interest  or  dividends  thereon  an  annuity 
of  5  per  cent,  per  annum  upon  the  sum  properly 
expended  by  the  undertakers  upon  the  under- 
taking and  chargeable  to  cai)ital  account." 

Under  the  Sheffield  Corporation  Acts,  1883 
and  1888,  the  corporation  had  power  to  issue 
irredeemable  or  redeemable  stock. 

By  a  Provisional  Order  under  the  Public  Health 
Act,  confirmed  by  an  Act  which  received  the 
Eoyal  assent  on  the  same  June  27th,  the  power 
to  issue  irredeemable  stock  was  repealed. 

The  two  Provisional  Orders  contained  pi'ovisions 
that  they  should  come  into  operation,  the  first- 
mentioned  "  on  the  day,"  the  last-mentioned 
"from  and  after  the  day,"  upon  which  they 
received  the  Royal  assent. 

The  corporation  gave  notice  to  purchase.  The 
company  refused  to  sell  on  the  ground  that  the 
corporation  were  bound  to  issue  irredeemable 
stock,  and  had  no  power  to  do  it. 

The  corporation  brought  an  action  for  specific 
performance. 

Held — that  the  Provisional  Order  under  the 
Electric  Lighting  Act  came  into  operation  on 
the  day  of,  and  the  Order  under  the  Public 
Health  Act  the  day  after,  the  Royal  assent,  but 
that,  even  if  they  came  into  operation  on  the 
same  day,  they  could  not  be  construed  together 
so  as  to  give  or  reserve  to  the  corporation  a 
power  to  issue  irredeemable  stock  for  the  purpose 
of  this  purchase. 

Sheffield  Corporation  i:  Sheffield  Elec- 

[tric  Light  Co.,  [1898]  1  Ch.  203  ;  62  J.  P. 

87  ;  67  L.  J.  Ch.  113  ;  77  L.  T.  616  ;  46  W.  R. 

485— North,  J. 


12.  Title — Operation  of.^ — Now  and  for  some 
years  past  the  title  of  an  Act  of  Parliament 
has  been  part  of  the  Act.  In  old  days  it  used  not 
to  be  so,  and  in  the  old  law  books  we  were  told 
not  so  to  regard  it ;  but  now  the  title  is  an  im- 
portant part  of  the  Act,  and  is  so  treated  in  both 
Houses  of  Parliament. 

Decision  of  C.  A.([189'J]  1  Ch.  1  ;  67  L.J.  Ch. 
611  ;  47  W.  R.  295  ;  79  L.  T.  231)  affirmed. 

Fielden    r.   Morley    Corporation,    [1900] 

[A. 0.  133  ;  69  L.  J     Ch.  314 ;  64  J.  P.  484  ; 

48  \V.  R.  545  ;  82  L.  T.  29  ;  16  T.  L.  R.  219— 

H.  L.  (E.). 


II.  RETROSPECTIVE  OPERATION. 

And  see  Agriculture,  No.  14. 

13.  Declaratory  Act.'] — An  enactment  declara- 
tory in  form  is  not  necessarily  retrospective  in 
operation. 


Midland  I?//.  Co.  v.  Pyc  (10  C.  B.  (n.  s.)  179 
approved. 
Young  v.   Adams,  [1898]  A.  C.  469;    67  L.  J. 

[P.  C.  75  ;  78  L.  T.  506  ;  14  T.  L.  R.  373— P.  C. 

14.  Declaratory  Art.] — A  declaratory  enact- 
ment is  in  general  retrospective  in  its  operation. 
In  re  Lovell    and    Collard's    Contract, 

[1907]  1  Ch.  249;    76  L.  J.  Ch.  246  ;    96  L.  T. 
382— Eady,  J. 

15.  Procedure  Act — Rights  of  Action— Limi- 
tation of  Action.] — When  a  new  enactment  deals 
with  rights  of  action,  unless  it  is  so  expressed  in 
the  Act,  an  existing  right  of  action  is  not  taken 
away.  But  where  the  enactment  deals  with 
procedure  only,  unless  the  contrary  is  expressed 
the  enactment  applies  to  all  actions,  whether 
commenced  before  or  after  the  passing  of  the 
Act. 

The  Public  Authorities  Protection  Act,  1893, 
is  an  Act  dealing  with  procedure  only,  and  is 
retrospective. 

Decision  of  Jeune,  P.  affirmed. 
The  Ydun,  [1899]  P.  236  ;  68  L.  J.  P.  101  ;  81 

[L.  T.  10  ;  15  T.  L.  R.  361  ;  8  Asp.  M.  C.  551 
— C.  A. 


16.  Procedure  Act.]— In  the  absence  of  pre- 
vision to  the  contrary,  a  statute  dealing  only 
with  matters  of  procedure  has  a  retrospective 
operation. 

R.  r.  Chandra  Dharma  ;  R.  r.  Hutchinson  ; 

[R.r.  Slater;  R.  n  Court,  [1905]  2  K.  B. 

335  ;  74  L.  J.   K.  B.  450  ;  69  J.  P.   198  ;  53 

W.  R.  431  ;  92  L.  T.  700  ;  21  T.  L.  R.  353— 

C.  C.  R. 

17.  Matter  of  Procedure— Abolition  of  Itiyht 
of  ApjJcal.]  — The  abolition  or  transfer  to  anot  her 
tribunal  of  an  existing  right  of  appeal  cannot  be 
regarded  as  a  mere  "  matter  of  procedure  "  : 
apart,  therefore,  from  express  enactment,  a 
statutory  provision  of  this  nature  will  not 
operate  retrospectively  so  as  to  t..ke  away  the 
right  of  appeal  in  an  action  already  commenced. 

Colonial  Sugar  Refining  Co.,  Ld.  v.  Ikving, 

[1906]  A.  C.  360  ;    75  L.  J.  P.  C.  54  ;    92  L.  T. 

738  ;  94  L.  T.  387  ;  21  T.  L.  R.  513  ;  22  T.  L. 

R.  405— P.  C. 


STATUTE    OF    FRAUDS. 

See  Contract;  Evidence;  Fraudu- 
lent and  Voluntary  Convey- 
ances ;  Sale  of  Goods  ;  Sale  of 
Land. 


STATUTES    OF   LIMITA- 
TIONS. 

See   Limitation   of   Actions  ;    Real 
Property  and  Chattels  Real, 
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STATUTE    OF    USES. 


See  Hkal  Property  and  Chattels 
Real  ;  Settlements  ;  Trusts  and 
Trustees  ;  Wills. 
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T.  Rules  and  Customs     . 
II.  Brokers  and  Clients. 

(a)  In  general  .....  794 
{b)  Carrying  over  ....  796 
((•)  Closing  accounts  ....  797 
Id)  Defaulting  brokers  .  .  .  800 
See  also  AGENCY  ;  Bankruptcy  ;  Con- 
tracts ;  Gaminu  and  Wagering  ; 
Mortgage,  98. 

I.  RULES  AND  CUSTOMS. 

1.  Alleged  Cudom— Failure  of  Purchasing 
Jobber — 'Suggested LiablUtgnf  Vendor's Broherto 
Vendor — Form  of  Contract  Kote — Custom  not 
Proved.'] — A  broker,  on  instructions  from  a  client, 
sold  shares  at  £6  each,  and  sent  him  a  sold  note 
not  stating  the  name  of  the  purchasing  jobber  ; 
the  latter  failed,  and  the  "  hammering  "  price  was 
fixed  at  £2  per  share.  The  client  sued  the  broker, 
alleging  a  custom  that,  by  not  disclosing  the 
jobber's  name,  the  broker  became  personally 
liable.  The  evidence  completely  failed  to  support 
the  declaration. 

Held — the  custom  was  not  proved. 
Gill  r.  Shepherd  &  Co.,  [1903]  19  T.  L.  R.  17  ; 
[8  Com.  Cas.  48— Kennedy,  J. 


2.  Goodwill — Stock  Exchange  Firm—Saleable 
Goodwill  in  a  Stockbroker's  Business  upon  the 
London  Stock  Exchange.'] — Upon  the  death  of  a 
partner  in  a  stockbroker's  business  carried  on 
upon  the  London  Stock  Exchange,  under  articles 
which  did  not  mention  "  goodwill."  the  executrix 
of  the  deceased  partner  brought  an  action  to  wind 
up  the  partnership  and  realise  the  assets.  The 
surviving  partner,  who  continued  to  carry  on  the 
business  in  the  firm's  name,  having  been  authorised 
by  the  commit  tee  of  the  Stock  Exchange  to  do  so, 
contended  that  there  was  no  saleable  goodwill  of 
such  a  business,  and  that,  therefore,  the  goodwill 
could  not  bo  included  as  an  asset  of  the  partner- 
ship. 

Held— that  it  was  not  shown  that  there  was 
any  practice  of  the  Stock  Exchange  with  reference 
to  the  use  of  the  firm's  name  by  the  survivmg 
partner  which  would  entitle  the  Court  to  say 
that  there  was  no  saleable  goodwill  of  a  business 
of  this  kind. 

WiUony.  Williams  ((1S<(l>)  29  L.  R.  Ir.  17r.) 
distinguished. 

Hill  r.  Travis,  [190.".]  1  Ch.  4(;(; 
[237  ;    53    W.    R.    4.-.7  ;    21    T. 


— Alteration  of  Contract  between  PaHies—\5\tT& 
vires.]— On  .lune  4th,  the  plaintiffs  through  B., 
a  broker  and  member  of  the  Stock  Exchange, 
sold  to  the  defendants,  jobbers  and  also  membei-s 
of  the  Stock  Exchange,  a  parcel  of  shares  ;  and 
in  due  course  the  defendants  passed  to  B.  the 
name  of  W.,  also  a  member,  as  the  ultimate 
purchaser. 

On  the  12th,  the  plaintiffs,  for  certain  reasons, 
could  not  tender  certificates,  and  W.  applied  to 
have  the  shares  "  bought  in  "  against  them.  On 
the  17th  the  committee  i.assed  a  resolution  sus- 
pending the  "  buying-in "  of  the  particular 
securities. 

Held— that  this  resolution,  which  left  the 
original  contract  operative,  was  intra  vires  and 
good. 

By  rule  103,  when  the  seller  fails  to  deliver 
intermediate  parties  are  released  from  liability, 
and  only  the  issuer  of  the  ticket  remains  respon- 
sible for  the  price  to  the  vendor.  By  this  rule 
W.  would  have  been  alone  liable  to  the  j)laintiffs 
when  (on  September  26th)  they  became  able  to 
tender  certificates  ;  but  in  the  meantime  the 
committee  by  another  resolution  had  ])urported 
to  suspend  rule  103  ;  and  the  plaintiffs  (W. 
having  been  declared  a  defaulter)  claimed  to  be 
entitled  to  sue  the  defendants  for  the  price  of 
the  shares  on  the  ground  that  rule  103  no  longer 
protected  them. 

Held — that  the  second  resolution,  as  it  pur- 
ported to  alter  the  whole  nature  of  the  contract, 
was  ultra  vires;  and  that  the  defendants  were 
still  protected  by  rule  103  and  were  not  liable. 

The  sale  of  shares  implies  a  prompt  delivery, 
the  tender  of  certificates  three  months  after  the 
sale  is  not  a  good  deliverj^  and  the  purchaser  is 
entitled  to  refuse  to  accept  them. 
Union  Corporation,  Ld.  v.  Charrington  and 

[Brodrick.  (1903)  19  T.  L.  R.  129  ;  8  Com. 
Cas.  99— Bigham  J. 


71   L. -J.  Ch. 

I,.    R.    187— 

Warrington,  J. 


3.  Power  of  Committee — Siisjiension  of  ^^  Jhiy- 
inj  in  " — Suspension  of  Ihiles  as  to  Intermedia  rict 


4.  Power  of  Committee — Custom — Delivery  of 
Some  only  of  Shares  Purchased — Delay  of  Ven- 
dors—  Delay  of  Broker  —  Broker's  Jllght  to 
Lidemnity  from  his  Client.]— \  person  instruct- 
ing a  broker  to  deal  for  him  on  the  Stock 
Exchange  is  bound  by  its  printed  rules  and  regu- 
lations, but  not  by  a  mere  custom  apart  from  a 
special  contract,  or  evidence  that  he  is  acquainted 
with  it. 

It  is  a  well-known  practice  of  the  Stock 
Exchange  (despite  the  ordinary  law  of  vendor 
and  purchaser)  that  a  temler  of  some  of  the 
shares  bought  for  a  client  under  one  order  is  a 
good  tender. 

A  purchasing  broker  who  receives  transfers  with 
proper  certificates  from  the  vendor  within  the 
ten  days  .allowed  by  the  rules  for  delivery,  aiul 
pays  for  tlieni,  is  entitled  to  be  indemnified  by 
his  client  :  he  does  not  lose  liis  right  to  such  in- 
demnity, because  he  himself  does  not  tender  tliem 
to  his  client  until  after  the  time  limit  has  expired  : 
but  lie  ought  not  to  delay  unreasonably,  and,  if 
he  does,  such  delay  might  afford  good  ground  for 
a  counterclaim. 

Where,  however,  the  vendor  does  not  deliver 
to  the  broker  within  tiie  ton  da  vs.  the  client  may 
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Eules  and  Customs— Continued. 
then  give  the  broker  notice  that  he  will  not 
accept  the  shares  ;  if  the  latter,  notwithstanding 
such  notice,  accepts  and  pays  for  the  shares,  he 
cannot  call  upon  his  client  to  indemnify  him. 
A  resolution  of  the  committee  rescinding  the  ten 
days  rule  cannot  bind  the  client  and  alter  the 
terms  of  his  contract. 

A.  instructed  a  broker  to  buy  him  seventy 
shares  for  the  special  settlement ;  twenty  of 
these  were  received  by  the  broker  from  the 
selling  jobber  within  the  ten  days  allowed  for 
delivery  by  the  rules  of  the  Stock  Exchange, 
and  were  paid  for  by  the  broker  ;  but  the  other 
fifty  shares  were  not  forthcoming  owing  to  the 
refusal  of  the  company  to  certify  the  transfers. 
The  broker  tendered  the  twenty  shares  to  A., 
who  insisted  on  having  seventy  or  none  ;  even- 
tually the  committee  of  the  Stock  Exchange 
held  a  meeting,  and  (as  the  broker  understood) 
passed  a  resolution  that  he  should  accept  and 
pay  for  the  remaining  fifty  shares  as  soon  as  ttie 
jobber  could  deliver  them.  Accordingly,  some 
three  or  four  weeks  after  the  bargain  the  broker 
accepted  and  paid  for  these  shares,  and  as  A. 
refused  to  accept  them,  he  now  claimed  to  be 
indemnified  by  him. 

Held — that  A.  must  pay  for  the  twenty  shares 
delivered  within  the  ten  days,  though  they  were 
not  actually  tendered  to  him  within  such  period  ; 
but  that  he  was  entitled  to  reject  the  remaining 
fifty.  A  resolution  of  the  committee  could  not 
make  valid  a  broken  contract,  so  far  as  he  was 
concerned  ;  and  apparently  no  such  resolution 
had  in  fact  been  passed. 

Union  Corporation,  Ld.  v.  Cliarr'nujton  (No.  3, 
supra)  followed. 

Benjamin  r.  Baenett,  (1903)  19  T.  L.  R.  564  ; 
[8  Com.  Cas.  241— Kennedy,  J. 

5.  Rules — Defaulter — Account  ivith  Johber — 
Official  Assignee  —  Dividend  —  Completion  of 
Transactions  hy  Johber — Further  Dividend.']  — 
The  defendant,  a  broker  and  member  of  the 
Stock  Exchange,  was  declared  a  defaulter.  At 
the  previous  settlement  his  account  with  the 
plaintiffs,  who  were  jobbers,  showed  a  balance 
due  to  them  of  £986  in  respect  of  contracts 
which  were  then  carried  over.  On  the  closing 
at  the  hammer  price  a  further  sum  of  £281 
became  due  to  the  plaintiffs  in  respect  of  these 
contracts.  The  plaintiffs  proved  in  the  Stock 
Exchange  liquidation  of  the  defendant's  estate, 
and  were  paid  a  dividend  of  2s.  6d.  in  the  £.  At 
the  next  settlement  after  the  default,  the  plain- 
tiff completed  the  transactions  with  the  defen- 
dant's customers,  and  received  from  them  the 
amounts  due  on  their  contracts,  but  by  the  rules 
and  usage  of  the  Stock  Exchange  the  plaintiffs 
had  to  account  to  the  official  assignee  for  £281 
of  the  sums  so  received.  The  plaintiffs  brought 
an  action  against  the  defendant  claiming  to 
recover  £986  and  £281.  At  the  date  of  the 
hearing  the  Stock  Exchange  liquidation  of  the 
defendant's  estate  had  not  been  completed,  and 
the  official  assignee  had  in  hand  or  would  receive 
funds  sufficient  to  pay  a  further  dividend. 

Held— that  the  plaintiffs  were  entitled  to  sue 


and  to  recover  the  amount  claimed  less  the 
amount  received  as  a  dividend  on  the  defendant's 
estate. 

The  judgment  of  Mathew,  J.  ([1901]  2  K.  B 
841  ;  70  L.  J.  K.  B.  969  ;  50  W.  E.  106  ;  85  L.T. 
426;  17  T.  L.  R.  759;  6  Com.  Cas.  28.5)  and 
decision  of  C.  A.  [1902]  2  K.  B.  653  ;  71  L.  J. 
K.  B.  984  ;  51  W.  R.  3  ;  87  L.  T.  422  ;  18  T.  L.  R 
788  ;  7  Com.  Cas.  247)  affirmed. 
Mendelssohn  r.  Ratcliffe  (No.  1),  (1902)73 

[L.  J.  K.  B.  1027  ;  91  L.  T.  204  ;  20  T.  L.  R. 
669— H.  L.  (E.). 

6.  Bales  —  Defaulter —  Official  Assignee  — 
'■'■Estate'' — "  Assets  "  — Stocfi  Rrefiaur/e  Rules 
(1897)  174  &  176.]— Rule  174  of  the  Stock 
Exchange  is  in  these  terms  :  "  Two  or  more 
members  shall  be  appointed  annually  by  the 
committee  to  act  as  official  assignees,  whose  duty 
it  shall  be  to  obtain  from  a  defaulter  his  original 
books  of  account,  and  a  statement  of  the  sums 
owing  to  and  by  him  .  .  ,  and  to  manage  the 
estate  in  conformity  with  the  rules,  regulations, 
and  usages  of  the  Stock  Exchange." 

Rule  176  is  in  these  terms:  "The  assignees 
shall  collect  and  pay  the  assets  to  the  credit  of 
their  joint  ac(!Oun"t  at  a  banker's,  and  shall 
distribute  the  same  as  soon  as  possible." 

Held— that  rules  174  and  176  operate  as  an 
equitable  assignment  of  the  estate  and  assets  of 
a  defaulter.  The  words  "estate"  in  rule  174 
and  "  assets  "  in  rule  176  mean  the  whole  estate, 
and  all  the  assets  of  the  defaulter. 

R.  became  a  defaulter  on  the  Stock  Exchange 
there  being  then  a  debt  due  to  him.  This  debt 
was  paid,  with  the  assent  of  the  official  assignee, 
partly  in  cash  and  partly  by  an  issue  of  shares 
to  R.  The  shares  were  subsequently,  with  the 
assent  of  the  official  assignee,  sold  to  the  defen- 
dants, who  claimed  to  set  off  against  the 
purchase  price  a  debt  due  to  them  from  R. 

Held — that  they  were  not  entitled  to  set  off 
the  debt. 

Richardson  r.  Stormont,  Todd  &  Co.,  [1900] 

[1  Q.  B.  701  ;  69   L.  J.  Q.  B.  369  ;  48  W.  R. 

451  ;  82  L.  T.  316  ;  16  T.  L.   R.  224  ;    5  Com. 

Cas.  131— C.  A. 

7.  Rules  —  Defaulter  —  Official  Assignee  — 
Assignment  of  Assets—Judgment  Creditor  — 
Cfiarging  Order — Rules  and  Regulations  of 
Stocfi  Excliange,  r.  178.] — A  broker,  who  was  a 
member  of  the  Stock  Exchange,  was  declared  a 
defaulter,  and  by  rule  178  of  the  rules  and 
regulations  of  the  Stock  Exchange  the  official 
assignee  had  to  collect  and  distribute  the  assets 
of  the  defaulting  broker.  'Ihe  official  assignee 
brought  an  action  in  the  name  of  the  defaulting 
broker  against  a  third  person  to  recover  a  sum  of 
money  due  in  respect  of  Stock  Exchange  trans- 
actions, and  a  sum  of  money  was  paid  into  Court 
in  satisfaction  of  that  claim.  The  plaintiff,  who 
had  recovered  judgment  against  the  defaulting 
broker  for  money  lent,  not  connected  with  Stock 
Exchange  transactions,  applied  for  an  order 
charging  the  sum  of  money  in  Court  with  the 
payment  of  his  judgment  debt. 
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Rules  and  Customs — Continued. 

1 1  Ki.D — that  as  the  effect  of  the  Stock  Exchange 
rules  wi 

ing  broker's  assets  to  the  official  assignee,  w 
was  prior  in  point  of  time  to  the  plaintiff's  appli- 
cation for  a  charging  order,  the  plaintiff  was  not 
entitled  to  a  charging  order. 
LOMAS  r.  Graves  &  Co.,  [190-t]  2  K.  B.  r)57  ;  73 

[L.  J.  K.  B.  808  ;  20  T.  L.  R.  057 ;  91  L.  T.  616 
— C.  A. 


Held — that  it  was  a  term  of  the  contract  that 
the  "  coming  out " — that  was.  the  coming  out  of 
to  make  an  assignment  of  the  default-  ^he  certificate-was  to  be  within  a  reasonable 
hicli  !  '^'™^-  ^"''  '"  considering  what  was  a  reasonable 
time  regard  must  be  had  to  the  legulations  of 
the  comi)any  ;  but  that  delay  occasioned  by  the 
arbitrary  conduct  of  the  directors  in  refusing  to 
issue  certificates  until  the  shares  were  fully  paid 
could  not  be  counted. 


GOLDMANN  r.  E, 


8.  Rules — Poxithm of  Xon-memhers — Moi-tgage 
of  Shares — Realising  Security — Taking  Shares 
(it  Price  Fixed  hg  Official  Axsig/ice — liules  152, 
160.]— By  rule  1.52  of  the  London  Stock  Exchange 
rules,  in  every  case  of  failure  the  official  assignees 
shall  fix  the  prices  current  in  the  market,  at  which 
prices  all  members  having  accounts  open  with 
the  defaulter  shall  close  their  transactions.  By 
rule  160,  in  the  case  of   a  loan  upon  securitie-* 

valued  at  less  than  the  market  price,  the  lender  !  a  person,  who  lias  dei)osited  shares  with  his  bank, 
shall  realise  his  securities  within  three  days,  or  j  sells  such  shares  through  a  broker  on  the  London 
take  them  at  a  price  to  be  fised  by  the  official  '  Stock  Exchange,  he  cannot  require  the  broker  to 
assignees;  and  if  the  security  be  insufficient,  the  pay  the  purchase  money  to  the  bank  and  so 
difference  may  be  proved  against  the  defaulter's  ;  release  the  shares.     Nor  is  the  broker  under  any 


G.  Kann,  (1907)  23  T.  L.  R. 
[287— Channell,  J. 

11.  BROKERS  AND  CLIENTS. 

And  see  Agkncy,  No.  13;  Baxkuuptcy, 
Nos.  216,217. 

(a)  In  General. 

10.  Client  selling  Shares  deposited  ivith  his 
Bank — Broker  Jiot  bound  to  pag  Purchase  Money 
to  Bank  and  obtain  drlin/rg  of  Shares.] — Where 


obligation  to  ask  the  purchasing  jobber  to  pay 
the  bank,  and  so  obtain  the  shares. 
Hawkins  r.  Pearse,  (1904)  9  Com.  Cas.  87— 
[Walton,  J. 

11.  Cover  — ■  Deponit  of  Money  as — Rigid  of 
Depositor  to  Recover — Gaming  'Transaction.} — 
Money  was  deposited  with  a  stockbroker  as 
"cover"  in  respect  of  gaming  transactions  in 
stocks  and  shares.  The  transactions  resulted  in 
money  becoming  due  from  the  stockbroker  to 
the  depositor,   who  claimed  repayment  of    the 


estate. 

The  plaintiff,  who  was  not  a  member  of  the 
Stock  Exchange,  through  a  broker,  procured  from 
the  defendant,  a  jobber,  a  loan  upon  the  security 
of  certain  shares,  upon  condition  that  the  shares 
were  sold  for  the  next  settling  day.  The  broker 
thereupon,  on  behalf  of  the  plaintiff,  agreed  with 
another  broker  for  the  sale  to  him  of  the  shares, 
the  latter  broker,  in  fact,  buying  for  the  plain- 
tiff. The  defendant,  when  he  made  the  advance, 
knew  that  the  broker  was  acting  for  an  undis- 
closed principal.     The  plaintiff  ditl  not  put  the 

two  brokers  in  funds  to  pay  off  the  loan  or  to  \  amount  which  he  had  deposited, 
purchase  the  shares,  and  upon  default  being!  hkld— that  the  depositor  could  recover  the 
made  ithe  defendant  was  corapenedto^take^oj_^  ]  ^^^^^^^^  ^^^^^  he  had  deposited  as  "cover"  and 
.1-       .   _..   4^   „   .  *-  „   „    „.„      ^^^^  ^^  ^^  entitled  to  prove  for  it  in  the  bank- 


the  shares  at  the  {u-ice  fixed  by  the  official 
assignees.  The  shares  subsequently  rose  in 
price,  and  tlie  defendant  sold  them  and  realised 
a  profit. 

Held — that  rules  152  and  KJO  only  bound 
members  of  the  Stock  Exchange,  even  though 
the  outside  principal  made  default  in  carrying 
out  his  contract,  and  that  therefore  the  defen- 
dant was  liable  to  account  to  the  plaintiff  after 
deducting  principal,  interest,  and  costs. 

PoNSOLLE  V.  Webber,  (1907)  24  T.  L.  R.  190— 
[Neville,  J. 

9.  Sale  of  Shares  for  St'ttlement  "  Coming  out" 
— Reasonable  'Time.] — Partly  paid  shares  in  a 
company  were  sold,  subject  to  the  rules  of  the 
London  Stock  Exchange,  for  tlie  settlement 
"  coming  out."     The  rules  of  the  Stock  Exchange 


ruptcy  proceedings  of  the  stockbroker. 

In  re   Cronmire,   Ex  parte  Waud,   (1898) 

[2  Q.    B.  383  ;  67  L.  J.   Q.  B.  620  ;  78  L.  T. 

4S3  ;  5  Mans.  30  ;  14  T.   L.  K.  376  ;  46  W.  R. 
679— C.  A. 

12.  General  Lien  of  Broker  —  Security  for 
Specific  Loan— Loan  Paid  of— General  Lien  on 
Cuiitomers  depoxited  Securities— Ojhcial  Receiver 
—  Official  Assignee  of  Stock  L'xchangc]  — 
Securities  were  deposited  by  a  company  with 
their  stockbrokers  to  secure  an  advance  of 
£15,000.  Most,  if  not  all,  of  these  securities 
had  been  purchased  by  the  brokers  for  the  com- 
pany. The  company  paid  off  the  £15,000  a  few 
days  after  the  loan  liatl  been  made,  but  did  not 
call  for  a  return  of  the  securities,  which  remained 
in  the  possession  of  the  brokers  until  tiiey  were 


provided  for  the  transaction  being  comi.lcted  by    jg^.j^j.^";,  defaulters  on  the  Stock  Exchange.     The 


the  handing  over  of  a  transfer  and  a  certificate 
The  articles  of  association  of  the  company  pro- 
vided for  certificates  being  issued  to  members 
and  contemplated  certificates  being  issued  for 
partly  paid  shares.  The  company  refused  to  issue 
certificates  for  jiartly  paid  sliares,  and  in  conse- 
cjuence  no  settlement  in  those  shares  took  place. 
The  purchaser  called  upon  the  seller  to  complete 
within  a  reasonable  time. 


subsequent  transactions  resulted  in  a  suui  owing 
by  the  company  to  the  brokei-s.  Tlie  company 
was  compulsorily  wound  up. 

Held— that  there  was  nothing  to  exclude  the 
general  lien  of  the  brokers,  and  that  tliey  (or  the 
official  assignee  of  tiie  Stock  E.xchange)  were 
entitled  to'  hold,  under  their  general  lien  88 
'  brokers,  the  securities  for  the  amount  which  the 
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company  owed  them  as  against  the  company — 
that  is  to  say,  the  official  receiver. 
In  re  Londox  and  Globe  Finance  Corpora- 
[tion,  [1902]  2  Ch.  41(5  ;  71  L.J.  Ch.  898  ;  87 
L.  T.  49  ;  18  T.  L.  R.  679— Buckley,  J. 

13.  Option  Contract — Call  Option —  Wliether  a 
Gaming  and  Wagering  Contract.^ — The  plaintiffs, 
at  the  defendant's  request,  purchased  for  him  the 
right  to  call  for  certain  shares  at  a  particular 
price  on  a  specified  day.  They  paid  to  a  member 
of  the  Stock  Exchange  £637  10*.  for  the  option, 
and  added  £25  for  their  own  commission,  giving 
the  defendant  a  note  headed.:  "  Bought  for  your 
account.  .  .  ." 

Held — that  the  bargain,  as  expressed  ia  the 
contract,  was  not  a  gaming  and  wagering  con- 
tract, but  a  bargain  for  good  consideration 
giving  the  right  to  call  for  certain  shares,  and 
that  the  plaintiffs  could  recover  the  £662  lO^f. 
The  case  would  have  been  different  if  there  had 
been  evidence  to  justify  a  finding  that,  in  spite 
of  the  form  of  the  contract,  the  parties  never 
intended  it  to  be  enforced,  but  tacitly  understood 
that  only  "  differences"  were  to  be  paid. 

Buitenlandsche       Bankvereeniging       v. 
[HILDESHEIM,    (1903)     19   T,     L.   R.   641  — 

C.  A. 

14.  Outside  Broker — Defence  of  Gaming  and 
Wagering.^ — Where  a  transaction  for  the  pur- 
chase or  sale  of  stocks  and  shares  is  merely 
intended  to  end  in  the  payment  of  differences,  a 
defence  of  gaming  and  wagering  is  good. 
Wood  r.  Ferez,  (1898)  14  T.  L.  R.  492— Day,  J. 

15.  Outside  Broker  —  Secret  Commission — 
Bepudiation  of  Contract,'] — The  defendant  dis- 
covered that  the  plaintiffs,  who  were  stockbrokers, 
but  not  members  of  the  Stock  Exchange,  besides 
charging  commission  had  in  their  contract  notes 
sent  to  him  added  something  to  the  price  at 
which  they  had  really  bought. 

Held — that  he  was  entitled  to  repudiate  such 
contracts. 

Stange  &  Co.  V.  LowiTZ,  (1898)  14  T.  L.  R. 
[468— C.  A. 

16.  Outside  Broiler  —  Secret  Commission — 
Bepudiation  of  Contract.]  —  The  plaintiff 
employed  the  defendants,  who  were  outside 
stockbrokers,  to  buy  and  sell  and  carry 
over  stocks  and  shares  on  the  Loudon  Stock 
Exchange.  The  defendants,  in  the  contract 
notes  which  they  sent  to  the  plaintiff,  besides 
charging  commission,  added  something  to  the 
price  at  which  the  stocks  were  really  bought  or 
sold. 

Held— that  the  plaintiff  was  entitled  to 
repudiate  the  contracts. 

Stange  Sf  Co.  v.  Lovoitz  ((1898)  14  T.  L.  R. 
468,  supvcC)  followed, 

Nicholson  r.  Mansfield  &  Co.,  (1901)    17 
T.  L.  R.  259— Bigham  J. 


17.  Pooling  Transaction.]  —  When  the  real 
transaction  between  a  stockbroker  and  his  client 
was  not  the  ordinary  one  of  purchase  of  shares 
in  a  company,  but  to  purchase  a  participation  in 
a  "  pool "  to  the  extent  of  5,000  shares,  and  the 
stockbroker  acquired  an  interest  in  the  "  pool  " 
of  15,000  shares,  intending  a  portion  of  this, 
viz.,  an  interest  of  5,000  shares  for  the  client, 
and  the  remainder  for  himself  and  other  cus- 
tomers, it  was  held,  that  the  customer  was 
liable  to  pay  for  the  5,000  shares. 

Decision  of  C.  A.  ((1897)  13  T.  L.  R.  568) 
reversed. 

May    r.    Angeli,  (1898)    14    T.   L.   R.   551- 
[H.  L.  (E.). 

(b)  Carrying  Over. 

18.  Agreement  to  Carry  Ocer — Sale  in  Breach 
of  Agree  mod — Indemnity.] — In  accordance  with 
the  instructions  of  a  client,  a  stockbroker  pur- 
chased some  railway  stock  for  him  upon  the 
London  Stock  Exchange.  Bj'  arrangement 
between  them,  the  broker  paid  for  the  stock, 
and  after  having  procured  delivery  of  it  to 
himself,  held  it  as  security  for  the  money  he 
had  advanced.  It  was  agreed  between  them 
that  the  broker  should  not  sell  the  stock  before 
the  next  settling  day.  Subsequently  in  breach 
of  this  agreement,  and  without  the  authority  of 
his  client,  the  broker  sold  the  stock  before  the 
next  settling  day  at  a  loss.  In  an  action  by  the 
broker  against  the  client  for  indemnity  against 
this  loss  : — 

Held — that  the  broker  was  entitled  to  recover, 
subject  to  a  counter-claim  by  the  client  for 
damages  caused  in  consequence  of  a  breach  of 
the  agreement  not  to  sell  before  the  next  settling 
day. 

Where  a  stockbroker  bought  stock  on  his 
client's  instructions  for  the  next  account,  and 
agreed  that  it  should  not  be  sold  before  that 
date  ;  but  in  breach  of  such  agreement  sold  at  a 
loss  before  the  next  account : — 

Held,  by  Smith  and  Collins,  L.JJ.  (Rigby, 
L.J.  dissenting) — that  the  broker  could  not  claim 
to  be  indemnified  by  his  client. 
Ellis  r.  Pond,  [1898]  1  Q.  B.  426  ;  67  L.  J. 

[Q.  B.  345  ;  78  L.  T.  125;  14  T.  L.  R.  152— 

C.  A. 

19.  Death  of  Customer  —  Determination  of 
Broker  s  Authoritg — Sale  and  Bepurchase  after 
Death — Liahdity  of  Broker  for  Loss.] — J.  H. 
acted  as  broker  for  C.  O.,  who  died  on  March  24th, 
1898.  On  that  day  he  was  under  contract,  as 
the  result  of  a  continuation  transaction,  to  take 
up  and  pay  for  on  March  30th  (amongst  other 
securities)  £10,000  New  Ecuador  bonds.  The 
next  settling  day  after  the  death  was  March  28th. 
On  the  following  settling  day  J.  H.  effected  a 
fresh  continuation,  by  re-entering  into  a  contract 
for  sale  at  21^  and  a  contract  for  repurchase  on 
the  next  settlement  at  21  i  plus  6  per  cent, 
contango. 

Held  —  that  J.  H.  could  have  closed  the 
account  on  March  28th  by  selling  in  the  market, 
relying  on  his  right  to  indemnity  against  the 
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estate  of  his  principal  in  respect  of  any  loss,  and 
that  J.  H.  coLilil  not  be  lieard  to  say  that  the 
sale  ought  not  as  between  himself  and  his 
])rincipaj  to  be  treated  as  a  sale,  because  he  with- 
out authority  at  the  same  time  entered  into  a 
contract  to  purchase  again  at  the  next  settlement, 
and  that  he  was  liable  for  the  loss  so  incurred. 

PhllUp.t  V.  Jones  ((1SS8)  4  T.  L.  11.  401) 
followed. 

In  re  Overweg,  Haas  v.  Durant,  [1900]  1 

rCh.  20!»  ;  69  L.  J.  Ch.  255  :  81  L.  T.  776  ;  K! 

T.  L.  R.  70-  Byrne,  J. 

20.  FalltdT  of  BroUcr  —  Privltij  of  Con- 
fnirf.^ — A  contract  was  made  by  the  defendant 
through  his  broker  to  buy  shares.  The  defendant, 
l)eing  unable  to  take  them  up,  applied  to  his 
broker  to  get  the  shares  carried  over.  This 
could  not  be  done  on  the  Stock  Exchange,  and 
the  broker  then  told  the  defendant  that  he 
(the  broker)  had  a  client— the  plaintiff— who 
would  find  the  necessary  money.  By  arrange- 
ment between  the  broker  and  his  client  the 
Ijroker  retained  1  per  cent,  as  his  commission 
out  of  10  per  cent,  contango  which  was  charged 
for  the  carry  over. 

Held— that  it  was  never  intended  that  the 
broker  shoukl,  as  regards  the  defendant,  occupy 
the  position  of  principal,  and  that  there  was  a 
clear  case  of  a  contract  between  the  plaintiff  and 
the  defendant,  and  the  plaintiff  was  therefore 
entitled  to  damages  for  the  defendant's  failure 
to  accept  and  pay  for  the  shares. 

Bell  /■.  Blumbly,  (1900)  16  T.  L.   R.  393— 
[Mathew,  J. 


(c)  Closing  Accounts. 

21.  Brolirt-  rlosi/if/  Clients'  Account—Sale  and 
J,'rj)iirr/ii(.se  hij  BroltPf— Fiduciary  Capacity.'] — 
The  defendants  were  clients  of  the  plaintiffs, 
who  were  stockbrokers.  The  defendants  engaged 
through  the  plaintiffs  in  a  series  of  specu- 
lative transactions  on  the  Stock  Exchange,  the 
result  of  which  was  that  the  defendants 
became  liable  to  pay  a  considerable  sum  of 
money.  Tne  defendants  made  default  when 
called  upon  to  pay  this  money.  The  plaintiffs 
thereupon  became  entitled  to  close  the  account 
in  the  manner  usual  on  the  Stock  Exchange, 
and  this  they  did  by  going  to  jobbers  and  asking 
them  to  name  a  price  for  certain  shares.  The 
plaintiffs  sold  to  the  jobbers  and  repurchased 
from  them  the  shares,  and  in  their  account  with 
the  defendants  charged  them  commission  on  the 
sale  of  the  shares  to  the  jobbers.  The  plaintiffs 
contended  that  the  account  was  not  closed  at  all, 
because  the  plaintiffs  bought  back  from  the 
jobbers  the  shares  which  they  had  sold  to  them 
for  the  purpose  of  closing  the  account. 

Held— that  the  case  was  covered  by  the 
decision  in  Walter  v.  King  ((1897)  13  T.  I..  11. 
27U)  ;  that  the  i)laintiffs  having  acted  in  a 
fiduciary  capacity,  they  must  account  for  the 
amount"  of    the    profit "tlu'y  made   out    of    the 


transaction,  though  the  transaction  of  sale  and 
repurchase  was  a  single  one. 

Erskine,  Oxknford  &  Co.  r.  Sack.'*,  [1901] 

[2   K.  B.  :m  ;  70  L.  J.    K.   B.  978  ;  85  L.  T. 

385;  17T.  L.  R.  636— C.  A. 

22.  Jirolicr  cloain/j  Client'^  Account  —  Sale 
and  Bepurchaxe  by  Broker  —  Fiduciary 
Capacity.]— The  plaintiff  instructed  the  defen- 
dants, who  were  stockbrokers,  to  buy  for  him  a 
large  number  of  shares,  and  the  defendants  bought 
and  paid  for  them.  On  the  plaintiff  failing  at 
the  proper  time  to  find  the  purchase-money,  the 
defendants  went  to  a  jobber  on  the  Stock 
Exchange,  and  had  a  fair  price  fixed  for  the 
shares,  and  went  through  the  form  of  selling  and 
buying  back  the  shares  at  that  price.  The 
plaintiff  sued  the  defendants  for  wrongfully 
selling  the  shares.  The  defendants  counter- 
claimed  for  a  balance  of  account  alleged  to  be 
due  from  the  plaintiff  to  the  defendants  in 
respect  of  Stock  Exchange  transactions  into 
which  they  had  entered  on  behalf  of  the  plain- 
tiff as  his  brokers.  The  jury  found  that  the 
defendants  agreed  to  keep  the  account  open  only 
on  condition  that  the  pliintiff  would  provide 
money  for  payment  of  the  balance,  and  that  the 
plaintiff  did  not  take  reasonable  means  to  pro- 
vide for  the  discharge  of  his  liabilities  to  the 
defendants.  The  judge  gave  judgment  for  the 
plaintiff  on  the  first  head  of  claims  and  for  the 
defendants  on  the  counter-claim.  On  appeal 
on  the  ground  that  the  transaction  with  the 
jobber  was  no  sale  at  all :  — 

Held  (by  A.  L.  Smith,  M.R.,  and  Romer,  L. J.) 
— that  the  best  price  that  was  obtainable  in  the 
market  was  obtained  for  the  shares  that  were 
sold  on  behalf  of  the  plaintiff  ;  and  that  the  case 
was  covered  by  the  decision  in  M'alter  v.  Kin^ 
((1897)  13  T.  L.  R.  270). 

Held  (by  Vaughan  Williams,  L..J.,  and 
Romer,  L.J.)— that  having  regard  to  the  mode 
in  which  the  case  was  conducted  in  the  Court 
below,  the  point  taken  by  the  })laintiff's  counsel 
was  not  open  to  him  in  the  C.  A. 

Macoun  r.  Erskine,  Oxentord  &  Co.,  [1901] 
[2  K.  B.  493  ;    70  L.  J.  K.  B.  973  ;    85   L.  T. 


-C.  A. 


23.  Broher  Clo.siny  Cu.stomcr\t  Account  — 
Anticipatory  Breach  hy  Cuxtonier — Biylit  to 
carry  orer  Part  and  to  xcll  Bart  of  Account.]  — 
The  plaintiff",  who  was  a  stockbroker,  had  certain 
shares  open  for  the  end  of  December  account, 
viz.,  some  Golden  Link  shares  and  some  Louis- 
ville shares,  which  had  been  carrieil  over  from 
previous  accounts.  'J'he  plaintiff  wrote  to  the 
defendant  saying  that  owing  to  the  stringency  of 
the  money  market  it  would  be  impossible  for 
him  to  carry  over  the  defendant's  shares  at  the 
coming  settlement,  and  he  asked  tlie  defendant 
either  to  take  up  the  shares  or  to  give  him  in- 
structions to  sell  them.  The  defendant's  repre- 
sentative said  tiiat  the  defendant  could  not  take 
up  the  shares,  and  asked  tiie  plaintiff  to  carry 
them  over  again.  Tlie  plaintiff  carried  over  the 
Louisville  shares,    but   he    did   not   succeed    in 


799 


STOCK  EXCHANGE. 


800 


Brokers  and  Clients — Continued. 

carrying  over  the  Golden  Link  shares,  but  sold 
them. 

Held — that  the  plaintiff's  right  to  sell  the 
shares  was  let  in,  as  the  defendant  having  said 
that  he  could  not  possibly  find  the  money  to 
take  them  up  amounted  to  an  anticipatory 
breach  which  justified  the  plaintifiE  in  selling. 

It  appeared  that  the  lots  of  shares  had  been 
bought  separately  and  had  been  sold  separately, 
so  that  the  question  of  lumping  did  not  come 
into  consideration. 

Decision  of  Darling,  J.  ([1901]  17  T.  L.  R.21) 
leversed. 

CuLLUM  V.  HoUGES,  (1902)  18  T.  L.  R.  6— C.A. 

24.  Broker  Anticipatory  Breach  of  Contract — 
Wronfifullij  clii.sinf/  Customer's  Account — Con- 
tinu/ince  of  Broker's  Obligation— J/ett sure  of 
JJ/iiiu/acs.^ — VVliere  there  has  been  what  has  been 
called  an  anticipatory  breach  of  contract  going 
to  the  whole  consideration,  it  has  not  of  itself 
the  efi'ect  of  rescinding  the  contract,  for  there 
must  be  two  parties  to  a  rescission.  It  only  has 
the  effect  of  giving  the  other  party  to  the  con- 
tract an  option  to  treat  the  repudiation  of  the 
contract  as  a  definitive  breach  of  it,  and  there- 
upon to  treat  the  contract  as  rescinded,  except 
for  the  purpose  of  his  bringing  an  action 
for  breach  of  it.  It  gives  him  the  right  to 
do  that ;  but,  on  the  other  hand,  he  may  refuse 
to  treat  the  contract  as  rescinded  and  hold  the 
party  repudiating  the  contract  to  his  obligation, 
when  the  time  fixed  for  performance  arrives. 

The  defendants,  brokers  on  the  London  Stock 
Exchange,  entered  into  an  agreement  with  the 
plaintiff  for  the  carrying  over  of  certain  contracts 
for  the  purchase  of  stock,  which  had  been  made 
by  them  on  his  account,  from  the  mid-May 
account  to  the  account  at  the  end  of  that  month, 
and,  having  made  arrangements  for  carrj'ing  the 
stocks  over  accordingly,  they  nevertheless  pro- 
ceeded a  day  or  two  afterwards,  and  before  the 
account  day  at  the  end  of  May,  without  instruc- 
tions from  the  plaintiff,  to  close  his  account.  The 
action  brought  by  the  plaintiff  for  non-perform- 
ance of  contract  was  not  brought  till  after  the 
time  at  which  the  contract  ought  to  have  been 
performed  by  the  defendants,  and  the  plaintiff, 
upon  notice  of  the  closing  of  his  account,  dis- 
tinctly insisted  on  performance  of  the  contract. 

Held,  by  C.  A.— that  the  defendant's  obligation 
continued  up  to  the  date  of  the  settlement ;  that 
the  damages  ought  not  to  be  calculated  with 
reference  to  the  prices  of  the  stocks  at  the  time 
of  the  closing  of  the  plaintiff's  account  ;  and 
that  the  damages  were  to  be  as  ascertained  in 
accordance  with  the  arrangement  arrived  at  by 
the  parties. 

The  decision  of  Wills,  J.  ([1901]  2  K.  B.  867; 
70  L.  J.  K.  B.  1000  ;  50  W.  K.  154  ;  85  L.  T.  548 ; 
17  T.  L.  E.  761)  not  therefore  considered. 

Decision  of  C.  A.  ([1902]  1  K.  B.  482;  71 
L.  J.  K,  B.  265  ;  .50  W.  R.  308  ;  86  L,  T.  474  ;  18 
T.  L.  R.  254)  affirmed  on  a  question  of  fact,  no 
point  of  law  being  considered. 
Hart  &  Co.  r.  Michael,  (1904)  89  L.  T.  422 
[— H.  L.  (E.). 


(d)  Defaulting  Brokers. 

25.  Liuhilit!/  of  Broker's  Client  to  Jobber— 
Priritij  of  Contract  —  Breach  —  Measure  of 
Bamayes.j — The  defendant  employed  a  broker 
on  the  Stock  Exchange  to  purchase  certain 
shares  for  the  mid- December  account.  The 
broker  bought  the  shares  from  the  plaintiffs, 
who  were  jobbers  on  the  Stock  Exchange.  At 
the  mid-December  account  the  broker,  by  the 
defendant's  instructions,  carried  over  the  shares 
with  the  plaintiffs.  Before  the  next  account  the 
broker  was  declared  a  defaulter.  The  plaintiffs, 
having  ascertained  that  the  shares  were  for  the 
defendant,  applied  to  him  to  take  up  the  shares 
at  the  end  of  December  account,  but  the  defen- 
dant declined  to  recognise  the  plaintiffs  in  the 
transaction.  The  plaintiffs  thereupon  sold  the 
shares,  and  sued  the  defendant  for  damages  for 
breach  of  contract. 

Held— that  the  plaintiffs  were  entitled  to 
recover  as  damages  the  difference  between  the 
carrying-over  price  and  the  price  realised  on 
the  sale. 

Dictum  of  Kennedy  J.,  in  Becklinsen  v. 
Hamhlct  ([1900]  2  Q.  B.  18  ;  69  L.  J.  Q.  B.  431  ; 
82  L.  T.  459  ;  16  T.  L.  R,  278  ;  5  Com.  Cas,  217, 
No,  28,  infra)  approved. 

Anderson  &  Co.  r.  Beard,  [1900]  2  Q.  B.  260  ; 

[69  L.  J.  Q.  B.  610  ;  82  L.  T.  714  ;  16  T.  L.  R. 

367  :  5  Com.  Cas.  261 — Mathew,  J. 


26.  Liahilitij  of  Brokers  Client  to  Jobber  — 
Principal  a?ul  Agent  —  Priviti/  of  Contract  — 
Measure  of  Damages  —  Application  of  Stock 
Exchange  Bules  and  Csages.^ — The  defendant, 
an  outside  person,  employed  a  firm  of  brokers  on 
the  Stock  Exchange  to  i)urchase  shares.  The 
brokers  contracted  with  the  plaintiffs,  a  firm  of 
jobbers  on  the  Stock  Exchange,  and  at  the 
request  of  the  defendant  the  shares  were  carried 
over,  and  if  nothing  had  intervened  the  brokers 
would  have  had  to  take  up  and  pay  for  the 
shares  at  the  price  of  57  on  the  settling  day, 
i  December  29th,  1899,  and  the  defendant  would 
have  had  to  pay  the  brokers.  Before  that  time, 
and  while  the  shares  were  being  carried  over,  the 
brokers  became  defaulters,  and  were  hammered. 
When  the  settling  day  arrived  the  plaintiffs,  who 
had  found  out  that  the  defendant  was  the  princi- 
pal in  the  transaction,  required  him  to  take  up 
the  shares  at  57.  The  defendant  refused,  and 
the  plaintiff-j  sold  the  shares,  which  realised  a 
less  price,  and  they  sued  the  defendant  for  the 
difference  between  the  jnice  at  which  the  shares 
were  carried  over  and  that  at  which  they  were 
sold.  The  defendant  claimed  that  the  trans- 
action was  closed  under  rule  177  of  the  Stock 
Exchange. 

Held — (1)  that  apart  from  any  consideration 
of  the  rules  and  usages  of  the  Stock  Exchange, 
and  assuming  that  a  proper  appropriation  had 
been  made  of  the  shares  by  the  brokers,  the 
jobbers  could  sue  the  defendant  on  the  ground 
that  he  was  the  undisclosed  principal  of  the 
brokers,  and  that  when  the  brokers  became 
defaulters  and  the  jobbers  discovered  who  was 
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the  jjiincipal,  thev  had  a  right  to  call  ui)on  the 
principal  to  fulfil  the  contract  made  thiou-^h 
the  brokers  :  (2)  that  rules  of  the  Stock  Ex- 
change frameil  exclusively  to  meet  particular 
emergencies,  and  ascertain  rights  between  the 
members  of  the  Stock  Exchange  themselves,  do 
not  govern  the  rights  of  persons  outside,  and 
rule  177  did  not,  therefore,  apply  to  the  defen- 
dant :  (3)  that  no  usage  of  the  Stock  Exchange 
had  been  proved  entitling  the  defendant  to  close 
the  transaction  at  the  hammer  price. 

Decision  of  Mathev^,  J.  ((1900)  16  T.  L.  R.  436  ; 
5  Com.  Cas.  326)  affirmed. 
Levitt  r.  Hamblet,  [1901]  2  K.  B.  53;  70 

[L.  J.  K.  R.  520  ;  84   L.  T.  638  ;  17  T.  L.  R. 
307  ;  6  Com.  Cas.  79— C.  A. 

27.  Liahility  of  Broilers  Client  to  JoUer— 
Principal  and  Agent  —  Pririty  of  Contract 
between  Johherand  Customer — Difference  between 
Contract  Price  and  Hammer  Price — Failure  of 
Customer  to  Complete — Bamiges  against  Cus- 
tomer.^— Where  a  broker  on  the  Stock  Exchange 
has  entered  into  a  contract  with  a  jobber  on 
behalf  of  a  customer  in  such  circumstances  as  to 
create  privity  of  contract  between  the  jobber 
and  the  customer,  and  the  broker  is  before  com- 
pletion declared  a  defaulter,  and  the  jobber  claims 
in  the  liquidation  of  the  estate  of  the  broker  for 
the  diflferenc3  between  the  contract  price  and 
the  hammer  price,  and  is  paid  such  difference  in 
full,  the  jobber  is,  nevertheless,  entitled,  in  the 
event  of  the  customer  failing  to  complete  with 
him,  to  recover  damages  from  the  customer  ; 
but  in  the  event  of  the  damages  exceeding  the 
sum  received  by  the  jobber  from  the  broker's 
estate,  the  jobber  is  bound  to  account  to  the 
broker's  estate  for  that  sum. 
Stoneham  v.  Wvman,  (1901)  17  T.  L.  R.  562  ; 
[6  Com.  Cas.  174— Mathew,  J. 

28.  Liahditii  of  Broker's  Client  to  Jobber— 
Principal  and  Agent — Privity  of  Contract — 
Broker  Lnmiiing  several  Orders  under  one  Con- 
tract—  I'sage  of  Stock  Exchange.'] — The  defen- 
dant employed  a  firm  of  brokers  on  the  Stock 
Exchange  to  purchase  210  Louisville  shares.  The 
brokers  bought  from  the  plaintiffs,  who  were 
jobbers  on  the  Stock  Exchange,  360  LouisvilJes, 
of  which  210  were  intended  by  the  brokers  for 
the  defendant,  and  1.50  for  another  client.  The 
plaintiffs  were  not  told  who  the  brokers'  principal 
was,  or  that  the  shares  were  for  two  clients. 
Before  the  selling  day  the  brokers  were  declared 
defaulters.  The  plaintiffs,  having  ascertained 
that  210  of  the  shares  were  for  the  defendant, 
applied  to  him  for  instructions  as  to  what  he 
wished  done  in  the  matter,  but  the  defendant 
declined  to  recognise  the  plaintiffs  in  the  transac- 
tion. On  the  selling  day  the  plaintiffs  tendered 
the  210  shares  to  the  defendants,  who  refused  to 
accept  them,  and  the  plaintiffs  then  sold  them, 
and,  the  price  having  fallen,  claimed  the  dif- 
ference from  the  defendant  as  damages  for  breach 
of  the  contract  to  buy  the  shares. 

Held — that  as  the  evidence  in  the  action  did 
not  establish  the  existence  of  a  special  usage  of 
B.D.— vol.   III. 
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the  Stock  Exchange,  by  which  in  such  a  trans- 
action privity  of  contract  was  created  between 
the  plaintiffs  and  the  defendant  as  regards  the 
210  shares,  a  new  trial  would  not  be  ordered,  but 
without  prejudice  to  the  plaintiffs'  right  to  raise 
the  question  as  to  the  existence  and  validity  of 
such  a  usage  in  any  subsequent  action  in  respect 
of  a  similar  transaction. 

Decision  of  Kennedy,  J.  ([1900]  2  Q    B    18- 
69  L.    J.  Q.  B.  431  ;  82  L.  T.  459  ;  16  T.  L  K 
278  ;  5  Com.  Cas.  217),  affirmed. 
Beckhuson  and  Gibb3  r.  Hamblet,  [1901]  2 

[K.  B.  73  ;  70  L.  J.  K.  B.  600 ;  49  W.  R.  481  ; 

84  L.  T.  617  ;    17  T.  L.  R.  429;  6  Com.  Cas. 
141— C.  A. 

29.  Liability  of  Broker's  Client  to  Jobber- 
Principal  and  Agent— Privity  of  Contract- 
Broker  Lumping  several  Orders  under  one  Tram- 
tion— Usage  of  Stock  RccJiange.] — The  defendant 
employed  a  "broker  on  the  Stock  Exchange  to 
purchase  225  Randfontein  shares  for  the  next 
account.  The  broker  entered  into  a  contract 
with  the  plaintiffs  who  were  jobbers  on  the  Stock 
Exchange,  for  the  purchase  of  925  Randfontein 
shares,  of  which  225  were  included  by  the 
broker  for  the  defendant,  150  for  the  broker 
himself  and  another  on  a  joint  account,  and  the 
remainder  for  other  customers  of  the  broker. 
The  shares  were  so  appropriated  by  the  broker 
in  his  books.  Before  the  settling  day  the  broker 
was  declared  a  defaultei'.  The  plaintiffs  were 
then  informed  by  the  broker  that  225  of  the 
shares  had  been  bought  for  the  defendant,  who, 
on  being  applied  to  by  the  plaintiffs,  repudiated 
the  transaction  as  regards  the  plaintiffs.  The 
plaintiffs  sold  the  shares,  and,  the  price  having 
fallen,  claimed  the  difference  from  the  defen- 
dant in  an  action  for  damages  for  breach  of  the 
contract  to  buy  the  shares.  The  jury  found  that 
there  was  a  custom  or  practice  of  the  Stock 
Exchange  by  which  a  broker  lumps  together  the 
orders  of  different  customers,  and  executes  them 
by  means  of  one  transaction  with  a  jobber,  and 
that  the  defendant  gave  his  order  on  the  terms 
that  it  might  be  so  executed. 

Held — that    privity   of    contract    had    been 
established    between    the     plaintiffs     and     the 
defendant,  and  there  must  be  judgment  for  the 
plaintiffs. 
Scott  and  Horton  r. 

[K.  B.  727;  70  L.  J.  K. 

85  L.  T.  415  ;  17   T.  L. 


Godfrey,    [1901]    2 
B.  954  ;  50  W.  R.  61  ; 
R.  633  ;  6  Com.  Cas. 
226— Bigham,  J. 


30.  Broker's  Client  and  Jobber— Completion— 
Applirafion  by  Selling  Jobber  to  Buying  Jobber 
to  "  mikr  down  "  tlie  Shares — Refusal  by  Buying 
Jobber — Obligation  of  Broker's  Client  to  Tender 
the  Share.'<—']Vairer.'] — The  plaintiff  through  Y., 
a  broker  on  the  Stock  Exchange,  bought  from 
W.,  a  jobber,  certain  shares  for  the  next  account. 
The  plaintiff  through  Y.  sold  the  shares  to  the 
defendants,  who  were  jobbers  on  the  Stock 
Exchange,  fi>r  the  same  account.  Before  the 
account  Y.  was  declared  a  defaulter.  W.,  having 
been  informed  that  the  shares  had  been  sold  to 
the    defendants,    applied    to    them    to    "  make 
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down  "  the  shares  with  him.  The  defendants 
declined  to  do  this  on  the  ground  that  by  doing 
so  they  would  have  discharged  the  plaintiff. 
"Making  down"  meant  that  there  would  be  a 
new  contract  between  W.  and  the  defendants, 
an  I  that  the  plaintiff  would  drop  out,  i.e.,  that 
W.  would  be  substituted  for  plaintifiE. 

Held — that  tlie  defendants  were  simply  stand- 
ing on  their  rights  in  refusing  to  accept  a  transfer 
from  W.  as  principal  ;  that  there  was  no  evidence 
that  the  defendants  waived  their  rights  or  did 
anything  to  absolve  the  plaintiff  from  his  obliga- 
tion to  tender  the  shares,  or  that  W.  was  con- 
stituted the  agent  of  the  plaintiff. 

Decision  of  Phillimore,  J.  ((1901)  6  Com.  Cas. 
74)  reversed. 

CuRRiE  r.  Booth  Brothers  (1902),  74  Com. 
[Cas.  77— C.  A. 


STOPPAGE    IN   TRANSITU. 

See  Carriers  ;  Sale  op  Goods  ;  Ship- 
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See  Highways,  Streets  and  Bridges  ; 
Metropolis. 
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See  Gaming  and  Wagering. 
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And  .fee  Highways,  49,  50,  52,  53,  104- 
111. 

I.  HACKNEY  CARRIAGES. 

1.  Gfanting  Licence.^— Town,s  Police  Clauses 
Act,  1847  (10&  11  Vict,f-.89),.s-.'(.37,46.]— 3/aM<?a- 
mus  directed  to  issue  to  the  district  council  to  hear 


and  determine  the  applications  for  licences  for 
hackney  carriages,  the  Court  coming  to  the  con- 
clusion that  the  district  council  had  in  refusing 
certain  licences  exercised  no  discretion  in  the 
matter,  but  had  acted  in  accordance  with  the 
terms  of  an  agreement,  then  cancelled,  only  to 
grant  licences  to  two  hackney  carriage  pro- 
prietors and  their  drivers. 
Reg.  v.  Barry  District  Council,  Ex  parte 
[Jones,  (1900)  16  T.  L.  R.  565— Div.  Gt. 

2.  "  Plying  for  Hire  " — Town  Police  Clauses 
Act,  1847  (10  &  11  Vict.  c.  89),  s.  45.]— The 
appellant  touted  for  customers  for  his  licensed 
carriage.  A  party  of  nine  wanted  to  go  for  a 
drive  together,  and  said  that  if  the  appellant  had 
a  carriage  to  take  the  lot  they  would  take  it. 
The  appellant  had  an  unlicensed  waggonette  at 
his  stable.  The  whole  party  went  to  the  stables, 
and  the  appellant  drove  them  out  in  it. 

Held— that  there  was  no  evidence  upon  which 
the  justices  could  find  a  plying  for  hire,  as  the 
appellant  touted  for  customers  for  his  licensed 
carriage  and  not  for  the  waggonette  in  the  first 
instanc3. 

Cavill  r.  Amos,  (1900)  64  J.  P.  309  ;  16  T.  L.  R. 
[156— Div.  Ct. 

3.  "  Standing  or  Plying  for  Hire''' — Period  of 
Licence — Licensed  Carriage  sent  out  on  Booked 
Order  only— Town  Police  Clauses  Act,  1847 
(10  &  II  Vict.  c.  89),  s.  38.]— Sect.  38  of  the 
Town  Police  Clauses  Act,  1847,  enacts  that 
"  Every  wheeled  carriage,  whatever  may  be  its 
form  or  construction,  used  in  standing  or  plying 
for  hire  in  any  street  within  the  prescribed  dis- 
tance, having  thereon  any  numbered  ])Iate, 
required  by  this  or  the  special  Act  to  be  fixed 
upon  a  hackney  carriage  .  .  .  shall  be  deemed  to 
be  a  hackney  carriage  within  the  meaning  of  this 
Act."  A  bye-law  under  this  Act  provided  that 
"  every  proprietor  of  a  hackney  carriage  shall 
cause  the  number  of  the  licence  granted  to  him 
in  respect  of  such  carriage  to  be  painted  or 
marked  on  a  plate  in  figures "  on  the  carriage 
while  "  such  carriage  may  stand,  ply,  or  be  driven 
for  hire." 

Held— that  the  general  purview  of  the  bye- 
law  was  to  protect  the  public,  and  a  man  elect- 
ing to  have  the  privilege  of  keeping  a  carriage 
which  is  licensed,  elects  to  devote  that  carriage 
to  the  services  indicated  by  the  bye-law.  Such 
carriage  is  licensed  for  a  period,  and  if  used 
during  that  period  in  standing  or  plying  for  hire, 
the  number  must  be  shown  for  the  whole jieriod ; 
that  sect.  38  of  the  Town  Police  Clauses  Act, 
1847,  does  not  limit  the  period  to  the  time  during 
which  the  carriage  is  in  fact  used  for  standing 
or  plying  for  hire  in  a  street ;  and  it  applies  to 
such  a  carriage  if  sent  out  to  execute  a  booked 
order. 

Hawkins  r.  Edwards.  [1901]  2  K.  B.  169  ; 

[70  L.  J.  K.  B.  597;  65  J.  P.  423;  49 

W.  R.  487  ;  84  L.  T.  532  ;  17  T.  L.  R.  430  ;  19 

Cox  C.  C.  692.— Div.  Ct. 

4.  Standing  or  Plying  for  Hire— Street- 
Town  Police  Clauses  Act,  1847  (10  &  11   Vict. 
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c.  89^,  .v.s\  3,  38,  45.]— The  respondent  stood  for 
hire  with  an  unlicensed  carriage  upon  a  cab- 
rauk  situated  in  a  road  adjoining  a  railway 
station.  The  road  was  the  property  of  the  rail- 
way company,  subject  to  a  public  right  of  foot- 
way over  and  along  it.  An  information  against 
the  respondent  for  standing  for  hire  with  an 
unlicensed  carriage  having  been  dismissed  by 
the  justices — 

Held  (affirming  the  decision  of  the  justices) — 
that  the  road  was  not  a  street  within  sect.  3  of 
the  Town  Police  Clauses  Act,  1847. 

Held  also — that,  in  order  to  constitute  an 
offence  un<Ier  sect.  45  of  the  same  Act  against 
the  driver  of  a  carriage,  it  must  be  proved  that 
such  carriage  was  a  hackney  carriage  within  the 
definition  of  hackney  carriage  in  sect.  38. 

Citrth  V.  Entheni  ([1872]  L.  R.  7  Ex.  369  ;  21 
W.  R.  143)  followed. 
Jones  r.  Short,  (1900)  69  L.  J.  Q.  B.  473  ;  64 

[J.  P.  247;    48  W.  R.  251  ;  82   L.  T.   197— 
Div.  Ct. 

II.  MOTOR   CARS. 

(a)  Offences, 
(i.)  Dru-ing  and  Speed. 

5.  Dangerous  Speed. — Conviction — Duplicity — 
Xo  Eridence  of  Actual  Traffic — Motor  Car  Act, 
1903  (3  Edw.  7,  c.  3«),  s.  1.]— The  appellant  was 
convicted  for  driving  a  motor  cycle  "on  the 
public  highway  at  a  speed  dangerous  to  the 
public,  having  regard  to  all  the  circumstances  of 
the  case,  including  the  nature,  condition,  and 
use  of  the  highway  and  the  amount  of  traffic 
which  actually  was  at  the  time,  or  which  might 
reasonably  be  expected  to  be,  on  the  said  high- 
way." 

Held — that  the  conviction  was  not  bad  for 
not  showing  whether  the  circumstances  taken 
into  account  by  the  magistrate  were  the  actual 
traffic  at  the  time,  or  the  traffic  which  might 
reasonably  be  expected. 

tSemhli',  the  conviction  would  have  been  good 
if  it  had  ended  at  the  word  "  case,"  the  other 
words  being  mere  surplusage. 
REX  c.  Dublin  JJ.,  [1904]  2  Ir.  R.  698— K.B.D. 

6.  Dangcnnix  Speed — Dririutj  at  a  Speed 
Dangeroux  to  the  Public  ha  ring  regard  to  all  the 
CI  re u instances  of  the  Case — AdMlsslhllitj/  of 
Ecldence  as  to  the  Traffic  which  might  Beason- 
ahly  be  Expected  to  be  on  the  Highway — Motor 
Car  Act,  1903  (3  Edw.  7,  c.  36),  's.  1  (1).]— The 
appellant  was  convicted  before  justices,  and  the 
conviction  as  drawn  up  stated  that  the  appellant 
drove  on  a  certain  highway  "  at  a  speed  which 
was  dangerous  to  the  public  having  regard  to  all 
the  circumstances  of  the  case."  On  appeal  to 
quarter  sessions,  evidence  as  to  the  amount  of 
traffic  which  might  reasonably  be  expected  to  be 
on  the  highway,  was  objected  to. 

Held — that  such  evidence  was  admissible. 
Elwes  r.  Hopkins,  [1906]  2  K.  B.  1  ;  75  L.  J. 
[K.  B.   450  ;  70  J.   P.  262  ;  94  L.  T.  547  ;  4 
L.  G.  R.  615  ;  21  Cox,  C.  C.  133— Div.  Ct. 


7.  Dangerous  Speed — Aiding  and  Abetting — 
Conrlctlon  as  Princlj?al — Liability  of  Owner 
of  Car — Summary  Jurisdiction  Act,  1848  (II  & 
12  Vict.  ('.  43),  s.  5 — Acccs.*orles  and  Abettors 
Act,  1861  (24  k.  25  Vict.  c.  94),  s.  S— Motor  Car 
Act,  1903  (3  Edw.  7,  c.  36),  s.  I.]— Upon  an 
appeal  to  quarter  sessions  by  the  owner  of  a 
motor  car  against  a  summary  conviction  on  a 
charge  of  having  driven  the  car  along  a  highway 
at  a  speed  dangerous  to  the  public,  there  was  a 
conflict  of  evidence  as  to  whether  at  the  crucial 
moment  the  owner  of  the  car  was  himself  actually 
driving  or  was  sitting  on  the  front  seat  next  to 
a  lady  who  was  driving  with  his  consent  and 
approval.  Quarter  sessions  found  that  the 
owner  must  liave  known  that  the  speed  was 
dangerous- to  the  public,  that  he  was  in  control 
of  the  car,  and  that  he  could  and  ought  to  have 
prevented  the  driver  from  driving  at  such  dan- 
gerous speed,  but  that  he  did  not  interfere  in  any 
way.  They  affirmed  the  conviction,  being  of 
opinion  that  the  owner  (if  not  driving  himself) 
was  aiding  and  abetting  the  commission  of  the 
offence. 

Held — that,  as  the  offence  was  a  misde- 
meanour, the  owner  of  the  car,  even  if  not 
actually  driving  the  car,  but  merely  aiding  and 
abetting  the  commission  of  the  offence,  was 
liable  to  be  convicted  summarily  as  a  principal, 
and  had  been  properly  so  convicted. 

Benford  v.  Sims  ([1898]  2  Q.  B.  641 ;  67  L.  .J. 
Q.  B.  655  ;  47  W.  R.  46  ;  78  L.  T.  718— Div.  Ct., 
see  Animals,  2)  approved. 

Du  Ceos  r.  Lambourne,  [1907]  1  K.  B.  40; 
[76  L.  J.  K.  B.  50  ;  70  J.  P.  525  ;  95  L.  T. 
782  ;  23  T.  L.  R.  3  ;  5  L.  G.  R.  120— Div.  Ct. 

8.  TJrlrlng  In  a  Manner  Dangerous  to  the 
Public — Adiiilsslblllti/  of  Eridence  as  to  Speed — 
Motor  Car  Act,  1903* (3  Edw.  7,  c.  36),  s.  1  (1).] 
— On  an  information  under  sect.  I  (1)  of  the 
Motor  Car  Act,  1903,  for  driving  a  motor  car  on 
a  public  highway  in  a  manner  which  was  dan- 
gerous to  the  puV)lic.  having  regard  to  all  the 
circumstances  of  the  case,  the  justices  found  as 
a  fact  that,  apart  from  the  question  of  speed, 
the  defendant  drove  his  car  in  a  manner  dan- 

I  gerous  to  the  public. 

On  appeal  the  Court  HELD — that  there  was 
evidence  to  support  the  finding  of  the  justices. 
The  ("ourt  was  also  of  0[jiuion  that  evidence  as 
to  excessive  or  dangerous  speed  was  admissible 
on  such  a  charge,  although  by  the  same  sub- 
section to  drive  a  motor  car  on  a  public  highway 
at  a  speed  which  is  dangerous  to  the  public, 
having  regard  to  all  the  circumstances  of  the 
case,  was  constituted  a  separate  offence. 
Hargreaves  r.  Baldwin,  (1905)  69  J.  P.  397 ; 
[93  L.  T.  311  ;  21  T.  L.  R.  715  :  3  L.  G.  R. 
973  ;  21  Cox  C.  C.  33— Div.  Ct. 

I 

i  9.  E.rcesslre  Speed — "  7 fa  ring  liegard  to  the 
Traffic  on  the  fflghway  "—Motor  Tricycle— Light 
Locomotlrrs  on  Wghwiiys  Order,  1S96,  art.  4  (1).] 
—Article  4  (1)  of  the  Ligiit  Locomotives  on 
Highways  Order,  1896,  i)rovides  that  a  pei-son 
(hiving  or  in  charge  of  a  light  locomotive  when 
used  on  a  hitdiwav  shall  -not  diive  the  light 
26—2 
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locomotive  at  any  speed  greater  than  is  reason- 
able and  proper,  having  regard  to  the  traffic  on 
the  highway."  Tlie  appellant  drove  a  motor 
tricycle  at  the  rate  of  18  to  20  miles  an  hour 
through  a  village.  The  magistrates  decided  that 
that  speed  was  excessive,  having  regard  to  the 
traffic  on  the  highway.  There  was  no  evidence 
that  any  vehicle  or  person  using  the  highway 
was  interrupted,  interfered  with,  incommoded, 
or  affected  by  reason  of  the  speed  of  the  tricycle. 

Hkld— that  the  mngistrates  were  justified,  as 
the  words  ''having  regard  to  the  traffic  on  the 
highway"  meant  the  traffic  on  the  road  and  not 
the  traffic  within  a  few  yards  of  the  locomotive. 
Smith  c.  Boon,  (1901)  65  J.  P.  486  ;  49  W.  R. 

[480 ;  84  L.  T.  593  ;  17  T.  L.  R.  472  ;  19  Cox, 
C.  C.  69S-  Div.  Ct. 

I.  Kccessice  Speed — Driven  '-'to  the  Common 
Banger  of  Passnigcrs" — Locomotices  on  Hlgh- 
wag's  Act,  1896  (59  &  60  Vict.  c.  36),  s.  i— Light 
Locomotires  on  Ilighwagx  Order,  1896,  art.  4, 
s.  1.] — Art.  4,  s.  1,  of  the  Light  Locomotives 
on  Highways  Order,  189(),  provides  that  a  person 
shall  not  drive  a  locomotive  on  a  highway  at  any 
greater  speed  than  is  reasonable  and  proper, 
having  regard  to  the  traffic  on  the  highway,  or 
so  as  to  endanger  the  life  or  limb  of  any  person, 
or  "  to  the  common  danger  of  passengers." 

The  appellant  drove  a  motor  car  at  a  high 
rate  of  speed  through  a  village.  The  justices 
convicted  the  appellant  under  the  above  section 
of  the  order,  on  the  ground  that  the  speed  was 
"  to  the  common  danger  of  passengers  "  using 
the  road,  although  there  was  no  evidence  that 
anybody  was  on  the  road  at  the  time  in  question. 

Held — that  the  justices  were  right  in  con- 
victing the  appellant. 
Mayhew  r.  Sutton.  (1902)  71  L.  J.  K.  B.  46  ; 

[50  W.  R.  216  ;  86  L.  T.  18  ;  18  T.  L.  R.  52  ; 
20  Cox  C.  C.  146— Div.  Ct. 

II.  Exceeding  Speed  Limit  —  Evidence  of 
Identity— Notice  of  Intended  Proxecution — Suffi- 
ciencji  of— Motor  Car  Act,  1903  (3  Edw.  7,  c.  36), 
.V.  9]  —The  defendant  was  convicted  under  sect.  9, 
sub-sect.  1,  of  the  Motor  Car  Act,  1903,  for  having 
driven  a  motor  car  at  a  speed  exceeding  the  legal 
limit  of  twenty  miles  an  hnir.  The  evidence 
was  to  the  effect  that  two  constables  were 
stationed  at  thj  seventh  milestone  from  St. 
Albans,  and  two  others  at  the  third  milestone, 
at  which  latter  milestone  the  car  was  stopped  ; 
the  defendant  was  then  driving,  and  the  chauffeur 
sitting  beside  him.  The  defendant  held  a  licence 
for  driving.  The  car  traversed  the  distance 
between  the  two  milestones  at  the  rate  of 
twenty-eight  miles  an  hour.  The  defenJaut  did 
not  give  evidence. 

Held — that  there  was  no  evidence  that  the 
defendant  had  himself  driven  the  car  over  the 
whole  distance,  as  alleged,  upon  which  the 
jusiices  could  convict  him  in  the  absence  of 
rebutting  evidence  from  him.  The  notice  under 
sect.  9,  sub-sect.  2,  of  the  Act,  of  the  intended 
prosecution  alleged  the  offence  to  have  been 
committed    between    Markyate  and  St.  Albans, 


two  places  which  were  between  ten  and  twenty 
miles  apart. 

Hkld— that,  as  the  defendant  was  not  misled 
by  it,  the  notice  was  valid. 

Beresford  v.  St.  Albans  J  J.,  (1905)  22  T.  L.  R. 
[1— Div.  Ct. 

12.  Exceeding  Speed  Limit — Evidence  of  Police 
Constable — Timing  Speed  by  Untexted  Watch  — 
Admissibility — Locomotives  on  Highways  Act, 
1896  (59  k  60  Vict.  c.  36),  s.  i— Light  Locomo- 
tives on  Highways  Order,  1896,  art.  4  (2).] — 
The  appellant  was  convicted  on  an  information 
preferred  by  the  respondent,  charging  him  with 
driving  a  motor  car  at  a  greater  speed  than 
twelve  miles  an  hour,  contrary  to  the  regulations 
made  by  the  Local  Government  Board,  under  the 
Locomotives  on  Highways  Act,  1896.  A  police 
constable  gave  evidence  to  the  effect  that  he 
timed  the  motor  car  over  a  distance  of  176  yards, 
with  the  result  that  his  watch  registered  fifteen 
seconds  as  the  i)eriod  occupied  in  covering  that 
distance,  giving  a  speed  of  twenty-four  miles  an 
hour.  The  watch  was  an  ordinary  one  with  a 
second  hand.  No  evidence  was  adduced  before 
the  magistrates  that  the  watch  used  by  the  con- 
stable had  been  in  any  way  tested  for  accuracy 
or  was  in  fact  accurate.     On  appeal  : — 

Held — that  it  was  impossible  for  the  Court 
to  say  that  there  was  no  evidence  before  the 
magistrates  upon  which  they  co.dd  convict,  and 
it  was  also  impossible  for  them  to  hold  that 
observations  as  to  time  ought  not  to  be  admitted 
in  evidence  unless  it  was  proved  that  the  time 
in  question  was  Greenwich  time. 
GOREAM    r.  Brice,   (1902)    18  T.    L.   R.  424— 

[Div,  Ct. 

13.  Exceeding  Speed  Limit — "  Opinion  of  one 
witness  ''—Motor  Car  Act,  1903  (3  Edw.  7,  c.  36), 
s.  9.] — The  appellant  was  convicted  under  seot.  9 
of  the  Motor  Car  Act,  1903,  of  exceeding  the 
speed  limit  under  the  following  circumstances. 
A  police  sergeant  stationed  a  constable  at  a  point 
upon  a  hi;;hway  a  quarter  of  a  mile  distant  from 
him,  and  directly  the  appellant  passed  the  point 
at  which  such  constable  was  standing,  the  con- 
stable gave  a  signal  to  the  police  sergeant,  who 
started  a  stop-watch,  which  he  stopped  as  the 
car  passed  him  The  stop-watch  showed  that  the 
appellant's  car  had  travelled  over  the  quarter  of 
a  mile  in  31^  seconds,  or  at  the  rate  of  twenty- 
eight  miles  an  hour.  Upon  the  hearing  of  the 
summons  the  police-sergeant  gave  evidence  to 
the  above  effect,  and  the  stop  watch  was  pro- 
duced in  Couit  and  not  objected  to. 

Held — that  this  evidence  was  not  merely  the 
"opinion"  of  one  witness  as  to  the  car's  rate  of 
speed  within  sect.  9  of  the  Motor  Car  Act,  1903, 
but  was  evidence  of  fact  on  which  the  justices 
were  entitled  to  convict. 

Planc  v.  Marks,  (1906)  70  J.  P.  216  ;  94  L.  T. 
[577  ;  22  T.   L.  R.   432  ;  4  L.  G.  R.  503  ;  21 

Cox  C.  C,  157— Div.  Ct. 

14.  RecMess  Driving— Motor  Car  Act,  1903, 
(3  Edw.  7,  r.  36),  s.  1  (1).]— The  appellant 
drove  his  motor  car  on  to  a  briilge,  and  just  as 
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he  was  approaching  a  toll-gate  on  the  further 
side  was  informed  by  the  toll-keeper,  the  respon- 
dent, that  a  toll  was  payable  for  the  passage  of 
the  bridge.  Tlie  api)ellant  declined  to  pay  the 
toll — told  the  respondent  to  take  his  number  and 
liacked  his  car  off  the  bridge  and  turned  it  round 
with  a  view  to  returning.  The  respondent  there- 
upon proceeded  to  the  rear  of  the  car  with  a 
view  to  seizing  and  detaining  it  or  some  part 
thereof.  The  appellant  proceeded  along  the  road 
at  a  i)ace  not  more  than  twelve  miles  an  hour 
with  the  respondent  hanging  on  to  the  car. 
Eventually  the  respondent  let  go  and  was  picked 
up  in  an  insensible  condition.  The  justices  found 
the  speed  of  the  car  was  reasonable  and  no 
dang3r  was  caus.'d  to  any  other  person  than  the 
respondent. 

Held — that  the  appellant  could  not  be  con- 
victed of  reckless  driving  under  sect.  1  (1)  of  the 
Motor  Car  Act,  1903,  the  section  applying  to 
recklessness  with  regard  to  persons  on  the  high- 
way and  not  passengers  in  the  car. 
Troughton  r.  Masxing,  (190."))  f>9.1.  p.  207; 

[.53  W.  R.  493  ;  92  L.  T.  85.5  :  21  T.  L.  R.  4U8  : 
3  L.  G.  R.  548  ;  20  Cox  C.  C.  8(il— Div.  Ct. 

15.  Rpfuml  of  Xdwe  and   Address  of  Dr'trer 
lif    Owner    of     C ir—Coucletion^Oml.sslon.    of 
Arerment  that  Driver  was'  Gu'dtij  of  an  Offence 
—Motor  Car  Act,  1903  (3  Edw.  7,  c.  3(5),  •?•  1  (3) 
— Motor   Cars    (^Use  and    Construction')    Order, 
1904,  art.  IV.,  r.  6.]— The  owner  of  a  motor  car 
was  convicted  f  )r  that  he  did  '•  unlawfully  after  ; 
due  notice  had  been  given  him  refuse  to  give  the 
name  and  address  of  the  person  who  was  driving  \ 
the   car   '  on  a   certain   date  '    such  name   an  \  ] 
address  being  required  in  order  that  proceedings 
might  be  taken  against  such  driver  under  sect.  1 
of  the  Motor  Car  Act,  1903,  and  art.  IV.,  r.  6, 
of  the  Motor  Cars  (Use  and  Construction)  Order, 
1904." 

Held — that  it  is  not  a  condition  precedent  to 
the  obligation  of  an  owner  of  a  motor  car  to 
give  the  name  and  address  of  the  driver,  that 
the  driver  should  first  have  refused  to  give  his 
name  and  address.  But  held,  that  the  convic- 
tion was  bad,  because  there  was  no  averment 
that  an  offence  had  been  committed  by  the 
driver. 
Rex  r.  Hankey  and  Others,  [1905]  2  K.  B.  (!87; 

[74  L.  J.  K.  B.  922  ;  (;9  J.   P.   219  ;  54  W.  U. 

SO  ;  93  L.  T.  107  ;  21  T.  L.  R.  409  ;  3  L.  G.  R. 
554;  21  Cox  C.  C.  1— Div.  Ct. 

16.  Refusal  of  Xaine  and  Address  of  Drirer 
bi/  Owner  of  Ca'r—.Vo  Allegation  in  Information 
or  Conviction  that  Drirer  had  Committed  an 
Offence  under  s.  1  of  the  Motor  Car  Art,  1903— 
Motor  Car  Act,  1903  0^  Kdw.  7,  <•.  3i;),  .v.  1  (3).] 
— The  conviction  of  an  owner  of  a  motor  car 
"  for  that  he  .  .  .  then  being  the  owner  of  a 
registered  motor  car,  H74(i,  on  being  tluly 
required  so  to  do,  failed  to  give  information  to 
lead  to  the  identificati(m  of  the  pcrs(m  or  persons 
driving  such  car  at  .  .  .  on  .  .  .  contrary  to  the 
Motor  Car  Act,  1903  (3  Edw.  7,  c.  3()),  s.  1  (3)," 
is  bail,  if  it  does  not  aver  that  the  diiver  of  such 


car  had  committed  an  offence  under  s.  1  of  the 
Act. 

Rcfi.  v.  Hankeij  and  Others,  J.l.  (sujjra), 
followed. 

Rex  r.  Chancellor  and  Others,  (1905)  69 
[J.  P.  383  ;  3  L.  G.  R.  1012— Div.  Ct. 

17.  Warning  as  to  "  Traps  "  —  Ohsf ruction,  of 
in  Ereeution  of  Duty  —  Persomt  Warnhig 
Motorists  in  Presence  of  Police  —  Prevention  of 
Crime  Act,  1871  (31  and  35  Vict.  e.  112),  s.  12, 
and  Prevention  of  Crimes  (^Admendment)  Act, 
1885  (48  &  49  Vict.  c.  75).  .v.  2.]— Two  police 
constables  were  employed  in  the  execution  of 
their  duty  in  timing  the  speed  of  motor  cars 
passing  alung  a  road  on  which  certain  measured 
distances  had  been  marked  off  in  onler  to  detect 
persons  driving  motor  cars  at  an  illegal  speed. 
While  the  constables  were  so  sm|)loyed,  the 
respondent  on  several  occasions,  by  means  of 
signals  and,  in  one  instance,  by  calling  out 
"  Police  trap,"  warned  the  drivers  of  motor  cars 
approaching  the  measured  distances.  In  each 
case  the  drivers  slackened  speed  on  being  warned ; 
but  there  was  no  finding  in  the  case  that  the  cars 
were  being  driven  at  a  speed  in  excess  of  the 
legal  limit.  The  respondent  was  not  acting  in 
concert  with  the  drivers  of  the  cars,  nor  was  he 
in  any  way  connected  with  any  person  or  body 
of  persons  interested  in  the  driving  of  motor  cars. 

Held — that  the  respondent  was  not  guilty  of 
obstructing  the  constables  in  the  execution  of 
their  duty  ;  but,  semble  per  Alverstone,  L.C.J., 
and  Darling,  J.,  obstruction  of  a  constable  in 
the  discharge  of  his  duty  need  not  necessarily 
be  physical  obstruction. 
Bastable   v.   Little,    [1907]   1   K.  B.  53  ;  7o 

[L.  J.   K.  B.  77  :  71  J.  P.  52  :  9()  L.  T.  115  ; 
23  T.  L.  R.  38  ;  5  L.  G.  R.  279— Div.  Ct. 

(ii.)  Emission  of  Smolte. 

18.  Excess  of  Lulrication — Carelessness — High- 
ways and  Locomitices  (^Amendment)  Act,  1878 
(41  &  42  Vict.  c.  77),  s.'SO — Locomotives  on  High- 
ways Act,  1896  (59  &  GO  Vict.  c.  30),  s.  1.]— On 
a  summons  against  the  owner  of  a  motor  car 
charging  an  offence  under  sect.  30  of  the  High- 
ways  and  Locomotives  (Amendment)  Act,  1878, 
it  was  proved  that  the  locomotive  was  a  petrol- 
driven  motor  car  less  than  three  tons  in  weight, 
and  that  the  emission  of  smoke  was  due  to  care- 
lessness in  admitting  into  the  engine  an  excess 
of  lubricating  oil  which  thereby  got  burnt  and 
caused  the  smoke. 

Held— that  as  the  cause  of  the  emission  of 
stnoke  was  not  improper  construction  but  a  teni- 
poiary  one,  namely,  carelessness,  the  motor  car 
was,  by  sect.  1  of  the  Locomotives  on  Highways 
Act,  189(!,  exempted  from  the  oj)eration  of 
sect.  3(»  DC  the  Higliways  and  Locomotives 
(Amendment)  Act,  1878,  and  th;it  tlieiefore  no 
offence  h.id  been  committed  auuinsi  the  latter 
section. 

Ri;x    V.    WiLBR.MiAM.  (!907)   71   .1.    P.  33(;  ;  9(; 
[I-.  T.  712  ;  .-.  I.,  (i.  R.  7(;4  — Div.  Ct. 

19.  Smoheless  Engine  —  Const rueted  so  as  to 
Consume  its  ou-n  SuKdte — Locomotives  on   High- 


811 


STEEET   TEAFFIC. 


812 


Motor  C3iT8—Co)itimu'd. 

ways  Act,  ISilC)  (59  &  60  Vict.  c.  36),  s.  l—IIigJt- 
icdijs  and  Locomot h-e>i  (Anip/uhiirnf^  Act,  1878 
(41  &  42  Vict.  c.  77),  *•.  30.]— The  appellants 
were  summoned  under  sect.  30  of  the  Highways 
and  Locomotives  (Amendment)  vVct,  1878,  for 
using  on  a  highway  a  locomotive  which  did  not 
consume  so  far  as  practicable  its  own  smoke. 
The  locomotive  belonged  to  the  appellants,  and 
was  a  petrol  motor-omnibus  weighing  less  than 
five  tons.  It  had  a  smokeless  engine,  but  it  was 
seen  by  the  respondent  to  emit  considerable 
quantities  of  smoke  which  smelt  of  burnt  oil. 
This  was  caused  by  the  negligence  of  the 
appellants'  driver  in  supplying  an  excessive 
quantity  of  lubricating  oil  to  the  working  parts. 
The  magistrate  found  as  a  fact  that  the  omnibus 
was  so  constructed  that  no  smoke  or  visible 
vapour  could  be  emitted  therefrom  except  by 
reason  of  the  driver's  negligence. 

Held — that  as  the  motor-omnibus  weighed 
less  than  five  tons,  and  was  so  constructed  that 
no  smoke  or  vapjur  was  emitted  therefrom 
except  from  anj^  temporary  cause,  it  was 
exempted  by  sect.  1  of  the  Locomotives  on  High- 
ways Act,  1896,  as  varied  by  art.  3  of  the  Heavy 
Motor  Car  Order,  1904,  from  the  operation  of 
sect.  30  of  the  Highways  and  Locomotives  Act, 
1878,  and  that,  therefore,  the  appellants  had 
committed  no  offence  against  the  section  under 
which  they  were  summoned. 
Stak  Omnibus  Co.  r.  Tagg,  (1907)   71   J.   P. 

[352  ;  97  L.  T.  481  ;  23  T.  L.  E.  488  :  5  L.  G.  R. 
808— Div.  Ct. 

(b)  Appeals. 

20.  Appeal — Offence  atjainsf  Order — Locomo- 
tlre.s  on  JIi(//twai}s  Act,  1896  (59  &  60  Vict.c.  36), 
.V.  ii—JMor  Car  Act,  1903  (3  Edw.  7.  c.  36)— 
Motor  Cars  (^Use  and  Construction')  Order,  \'dOi.'\ 
— No  appeal  lies  to  quarter  sessions  from  con- 
viction under  the  Motor  Car  (Use  and  Con- 
struction) Order,  1904,  made  under  sect.  6  of  the 
Locomotives  on  Highways  Act,  1896. 

Davey  r.  Bennett,  (1905)  69  J.  P.  200— Qr.  Sess. 

21.  Aj)peal  witcre  Fine  e.vceeds  20s. — Inclusion 
of  Costs  in  Fine — Sum  mar y  Jurisdiction  Act, 
1879  (42  &  43  Vict.  c.  49),  s.  i-d— Motor  Car  Act, 
1903  (3  Edw.  7,  c.  36),  s.  11  (2).]— By  sect.  11  (2) 
of  the  Motor  Car  Act,  1903,  "  any  person  adjudged 
to  pay  a  fine  exceeding  twenty  shillings  under 
this  Act  may  appeal  against  the  conviction.  .  .  ." 

HeTjD — that  the  word  "  fine "  within  the 
meaning  of  this  sub-section  does  not  mean  fine 
and  costs  added  together. 

Ex  PARTE  NOVIS,  [1905]  2  K.  B.  456  ;  74  L.  J. 

[K.  B.  633  ;  69  J.  P.  288  :  93  L.  T.  .o34  ;  21 

T.  L.  R.  517  :  3  L.  G.  R.  753— Div.  Ct. 


22.  Local  Gorernment  Board  lleyulattons — 
Hiqld  of  Appeal  againxt  Conviction — Highways 
and  Locomotires  {Amendment )  Act,  1878  (41  &42 
Vict.  e.  11) — Locomotires  on  Iliylncays  Act,  1896 
(59  &  60  Vict.  c.  36).] — The  Devonshire  quarter 
sessions  held  that  no  appeal  lies  to  sessions 
against  a  conviction  under  the  Board  of  Trade 


Motor  Car  Regulations  issued  pursuant  to  the 
Locomotives  on  Highways  Act,  1896. 
Steee  v.  Bennett,  (1903)  67  J.  P.  112— Lord 
[Coleridge,  K.C.,  Qr.  Sess. 

(c)  Eoyal  Parks. 

23.  Jurisdiction  of  Commissioners  .of  Works — 
Statutori/  Bides  and  Orders,  1904 — Parks  Begu- 
lation  Act,  1872  (35  &  36  Vict.  c.  15),  ss.  4,  9.]— 
By  rule  4  of  the  Statutory  Rules  and  Orders, 
1904,  matle  under  the  Parks  Regulation  Act, 
1872,  it  was  provided  that  "cycles,  whether 
mechanically  propelled  or  otherwise,  and  carriages 
and  cars  propelled  or  drawn  by  mechanical  means 
shall  only  be  ailmitted  to  the  parks  subject  to 
regulations  as  may  from  time  to  time  be  framed 
by  the  Commissioners  of  H.  M.  Works  and  Public 
Works  and  Public  Buildings  and  published  by 
notice  exhibited  in  the  parks."  A  notice  was 
exhibited  restricting  the  pace  at  which  motors 
were  to  be  driven  in  the  park  to  ten  miles  an 
hour. 

Held — that  the  Commissioners  were  entitled 
to  publish  such  notice  under  rule  4  of  the  Statu- 
tory Rules  and  Orders,  1904,  and  that  the  same 
was  not  tiltra  vires,  and  did  not  require  to  be 
laid  before  Parliament. 
Musgeave  *•.  Kerrison,  (1905)  69  J.  P.  341  ; 

[92  L.  T.  865;  21  T.  L.  R.  600;  3  L.  G.  R. 
932  ;  20  Cox  C.  C.  874— Div.  Ct. 

24.  Endorsement  of  Licenee — Parks  Begula- 
tion  Act,  1872  f35  &  36  Vict.  c.  15),  s.  i— Motor 
Car  Act,  1903  (3  Edw.  7,  c.  36),  s.  4.]— The 
offence  of  driving  a  motor  car  in  a  Royal  park 
at  a  speed  greater  than  that  fixed  by  regulations 
made  under  the  Parks  Regulation  Act,  1872,  so 
far  as  indorsement  upon  licenses  is  concerned,  in 
the  same  position  as  the  offence  of  exceeding  a 
speed  limit  fixed  by  the  Motor  Act,  1903.  The 
exception  in  sect.  4  of  that  Act  as  to  first  and 
second  convictions  not  justifying  indorsement 
applies  to  such  an  offence. 

Rex  v.  Marsham,  Ex  parte  Chamberlain, 

[1907]  2  K.  B.  638  ;  76  L.  J.  K.  B.  1036;  71 

J.  P.  445 ;  97  L.  T.  396  ;  23  T.  L.  R.  629  ;  5 

L.  G.  R.  998— Div.  Ct. 

III.    Miscellaneous. 

25.  Locomotire  —  Fxcessire  Speed — Crown — • 
Application  of  Statute  to  Crown  —  Locomotiirs 
Act,  1865  (28  &  29  Vict.  t'.  83),  s.  4.]— Sect.  4,  of 
the  Locomotives  Act,  1865,  which  enacts  that 
it  shall  not  be  lawful  to  drive  any  locomotive 
through  any  town  at  a  greater  speed  than  two 
miles  an  hour,  is  not  binding  on  the  Crown,  the 
Crown  not  being  named  therein,  and  the  enact- 
ment not  being  of  such  a  nature  as  would  other- 
wise bind  the  Crown. 

Cooper  v.  Hawkins,  (1903)  19  T.  L.  R.  620  ; 
[1904]  2  K.  B.  164  :  73  L.  J.  K.  B.  113 ;  68 
J.  P.  25  ;  52  W.  R.  233  ;  89  L.  T.  476— Div.  Ct. 

26.  Obstruction  —  Procession  —  Liability  of 
Persons  Taking  Part.] — In  considering  whether 
a  person  taking  part  in  a  procession  is  guilty  of 
'•  wilfully  preventing    or   interrupting   the   free 
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passage  of  persons  or  carriages  in  the  public 
street,"  it  is  not  enough  to  show  that  the  natural 
and  probable  result  of  such  a  procession  was  to 
cause  such  obstruction. 

It  is  necessary  to  go  further  and  prove  that  the 
user  of  the  street  was  unreasonable. 

Ori{fuMl  Hartlepool  Collieries  v.  Gibb  ((1887) 
.5  C.  D.  713  ;  46  L.  J.  Ch.  311  ;  36  L.  T.  433— 
Jessel,  M.  K.)  followed. 

LovvDENS  /•.  Keaveney,  [1903]   21  R.  82;   67 
J.  P.  378— K.  B.  D. 


SUBROGATION. 

See  Eqcitv. 


SUCCESSION    DUTY. 

See  Death    Duties. 


SUICIDE. 

See  Criminal  Law  and  Procedure. 


SUMMARY  JURISDICTION. 

See  Magistrates. 
SUNDAY  TRADING. 

Sec  Time. 


SUPPORT. 

See  Easements  ;  Mines. 

SURETY. 

See   (JUARANTEE   AND    INOE.MNITY, 


SURGEONS. 

See  Medicine  and  I'harmacv. 
SWINE    FEVER. 

See  Animals,  No.   H. 


TAIL,     TENANTS     IN     TAIL. 

See    Keal    Puopeuty   and     Chattels 
Keal  ;  Settlements. 


TAXATION. 

See  Death  Duties  ;  Income  Tax  ;  In- 
habited House  Duty  ;  Land  Tax 
Revenue. 


TAXATION     OF  COSTS. 

See  Arbitration  ;  County    Courts; 

Practice  and  Procedure  ;  Soli- 
citors, ETC. 


TELEGRAPHS     AND     TELE- 
PHONES. 

I.  Telephones si  4 

II.  Submarine  Cable         .        .        .    «18 

I.     TELEPHONES. 

1.  Agreement  —  Yearly  Rent  Payable  in 
Ad va nee-'  Rent  not  Paid  When  Due—DiKcon. 
neetion  of  Telephone— Right  to  Full  Rent.] — An 
agreement  between  CI.  and  a  telephone  company 
provided  that  G.  should  pay  the  rent  for  his 
instrument  in  advance.  The  company  was  to 
have  the  right  to  disc  nnect  C,  without  pre- 
judice to  the  other  conditions  of  the  contract,  if 
he  failed  to  observe  the  company's  rules,  or  if 
any  sum  of  money  payable  by  him  ui.der  the 
contract  was  in  arrear,  and  the  company  might 
also  terminate  the  contract  in  the  e\ent  of  any 
sum  payable  under  it  being  in  arrear.  C.  paid 
the  first  year's  rent  in  advance,  but  upon  the 
second  falling  due  he  declined  to  pay  in  advance 
for  the  future.  Thereupon  the  company  discon- 
nected G.,  and  claimed  the  full  rent  payable  on 
the  first  day  of  the  secoml  year,  although  G.  had 
in  fact  enjoyed  the  use  of  the  telephone  for  only 
forty  days  of  the  second  j  ear. 

Held — that   the   company  were   entitled   to 
recover  the  second  year's  rent  in  full. 
National  Telephone  Co.  r.  (Jriffen,  [190t5] 
[2  I.  K.  115-K.  B.  D. 

2.  Company  icith  Si/xtem  —  Xetv  Lirenee 
granted  to  Loeal  Authority — "  Restricted  intir- 
rommunieatioii  " — Proper  FaeilUies—  Telegraph 
Act,  1899  ((12  &  (13  Vict.  c.  38)  *.  3  (,1),  (4).  (_:>).] 
— A  company  had,  before  the  passing  of  the 
Telegrai)h  Act,  1899,  established  a  system  of 
j)ublic  telephobic  communication  in  an  aica. 
Under  the  Telegraph  Act,  1^99,  the  Postmasler- 
Cieneial  granti  d  a  licence  to  tiie  local  authnritj' 
over  the  same  area,  ami  exiended  the  ilun 
existing  licence  of  tiie  coin|):iny  for  a  [lerii  d 
such    as    to    call    sect.   3  (,.">)    uf    liial    Ail    into 
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operation.  The  local  authority  established  and 
opened  their  system,  and  made  a  request  for 
intercommunica'.lon  within  sect.  3  (o),  having 
at  th  it  time  thenumber  of  subscribers  required  to 
satisfy  Article  1  of  the  Telegraph  (Intercommuni- 
cation) Order,  189'.t.  The  company  refused  to 
allow  the  local  authority  to  connect  with  their 
system  unless  they  provided  junction  circuits  to 
directly  connect  the  corpo-ation  exchange  both 
with  their  central  exchange  and  also  wiih  each 
of  their  subsidiary  exchanges  within  the  area. 

Buckley,  J.,  held  that  proper  facilities  within 
the  meaning  of  sect.  3  (5)  of  the  Telegraph  Act, 
1899,  were  facilities  for  using  all  the  several 
component  parts  of  the  system,  and  that  the 
object  of  the  Act  was  that  the  customer  of  each 
company  should  use  the  trunk  line  of  the  other 
company ;  and  also  that  the  defendants  had 
improperly  refused  to  give  such  proper  facilities. 

The  Court  of  Appeal,  being  of  opinion  that 
Buckley.  J.,  had  taken  a  view  which  was  unduly 
favourable  to  the  plaintiffs,  submitted  certain 
questions  to  a  scientific  referee  for  inquiry  and 
report.  Having  re.ard  to  the  replies  contained 
in  that  report,  the  Court,  while  holding  that, 
under  sect.  3(5)  of  the  Telegraph  Act,  1899,  and 
the  Telegraph  (Intercommunication)  Order,  1899, 
made  pursuant  to  that  Act,  and  in  ihe  events 
which  had  happened,  the  plaintiffs  were  entitled 
to  be  affordtd  by  the  defendants  all  proper 
facilities  for  restricted  intercommunication 
within  the  meaning  of  that  Order  between 
persons  using  the  telephone  system  of  the 
defendants  hwd  the  telephone  system  o£  the 
plaintiffs,  made  declarations  as  to  specific  junc- 
tion circuits  to  be  provided  in  order  to  afford 
such  proper  facilities. 

Decision  o£  Buckley,  J.  (7i  L.  J.  Ch.  449  ;  69 
J.  P.  2S9  ;  5:}  W.  R.  505  ;  92  L.  T.  799  ;  21 
T.  L.  R.  -two  ;  3  L.  G.  R.  791)  varied. 

Swansea   Corporation  v.  National  Tele- 

[PHON'E  Co.,  (190(5)  75  L.  J.  Ch.  407  ;  70  J.  P. 

3G(5 ;  91  L.  T.  o(i5  ;  22  T.  L.  R.471  ;  4  L.  G.  R. 

809— C.  A. 

3.  Interfering  ivith  Tramway — Road  Au- 
thority —  Consent  of  Tramway  Company — 
''Person  liaMe  to  repair'" — Telegraph  Act,  1863 
(26  &  27  Vict.  c.  112),.y«.  9,  10, 12,  Vd— Tramway 
Act,  1870  (33  &  34  Vict.  c.  78),  ss.  28,  32.]— A 
telephone  company,  under  licence  from  the 
Postmaster-General,  was  proceeding  to  lay  wires 
under  a  tramway,  and  in  so  doing  interfered 
with  the  tramway  company.  The  telephone 
company  had  the  consent  of  the  road  authority, 
but  the  tramway  company  asked  for  an  injunc- 
tion restr.il  ing  the  telephone  company  from 
doing  any  work  without  its  previous  consent,  as 
the  '•  person  liable  for  the  repair"  of  the  street, 
under  sect.  13  of  the  Telegraph  Act,  1863. 

Held — that  the  tramway  company  was  only 
brought  within  sect.  13  of  the  Telegraph  Act, 
18()3  (if  at  all),  by  sect.  28  of  the  Tramway  Act. 
1870,  and  ihat  sect.  32  of  that  Act  prevented  the 
jiovvers  of  the  road  authority  from  being  abridged, 
so  that  the  consent  of  the  tramway  company  was 
not  required. 


Bristol    Tramways  and  Carriage   Co.  v. 

■    [National  Telephone   Co..  [1899]   2   Ch. 

282  ;  68  L.  J.  Ch.  56(i  ;  63  J.  P.  583  ;  80  L.  T. 

836  ;  15  T.  L.  R.  430— North,  J. 

4.  Licence  to  Provide  Teleplionic  Communi- 
cation in  Exchange  Area — Xeio  Licence  to  Local 
Authority  in  respect  of  same  Area — Continuance 
of  Powers  to  Lay  down  Underground  Wires 
acquired  hg  Company  by  Agreement  with  Local 
Auflio/iti/—'-  For  the  Pu ration  Thereof"— Tele- 
r/raph  .1^M899  (62  &  63  Vict.  f'.38),«."3  (1).]— 
Sect.  3  (1)  of  the  Telegraph  Act,  1!'99— which 
proviiles,  under  certain  circumstances,  for  the 
continuance  of  powers  acquired  by  an  existing 
company  by  agreement  with  the  local  authority 
before  the  passing  of  the  Act  to  lay  down 
underground  wires  in  an  exchange  area,  in  the 
event  of  a  new  licence  being  granted  to  the 
local  authority  or  to  another  company  in  respect 
of  the  same  exchange  area— applies  only  to  the 
case  where  the  powers  of  the  company  are  in 
existence  at  the  date  of  the  grant  of  the  new 
licence.  Accordingly,  where  the  local  authority, 
by  virtue  of  a  clause  contained  in  the  agreement 
conferring  the  powers,  has  duly  determined  those 
powers  before  the  date  of  the  grant  of  the  new 
licence,  the  section  does  not  operate  to  continue 
them. 

The  words  in  the  section,  "  these  powers  shall 
continue  for  the  period  specified  in  the  new 
licence  for  the  duration  thereof,"  refer  to  the 
duration  of  the  powers,  and  not  to  the  duration 
of  the  new  licence. 

Assuming,  therefore,  that  the  powers  of  the 
company  are  in  existence  at  the  date  of  the 
grant  of  the  new  licence,  they  will  be  continued, 
not  during  the  duration  of  the  new  licence,  but 
during  the  period  (if  any)  which  the  new  licence 
specifies  for  their  continuance. 
National    Telephone    Co.,    Ld.  v.   Corpo- 

[ration   of   Kingston-upon-Hull,  (1903) 

51  W.  R.  617  ;  89  L.  T.  291  ;  19  T.  L.  R.  577  ; 
68  J.  P.  62  ;  1  C.  G.  R.  777— Buckley,  J. 

5.  Remoral  of  Wires  stretched  across  Public 
Street — Liability  —Damages.]— The  appellants 
alleged  a  statutory  right  to  place  their  wires 
across  a  public  street,  and  complained  of  the 
interference  by  the  respondents — the  local  au- 
thority— with  their  statutory  right,  averring  that 
the  respondents  cut  and  removed  their  wires,  but 
not  alleging  any  unnecessary  damage  to  the 
wires  in  removing  them.  They  claimed  damages 
against  the  respondents.  The  appellants  had  no 
authority  so  to  place  their  wires. 

Held — that  an  action  would  not  lie  against 
the   respondents    for  the   mere  removal  of   the 
appellants'  goods  from  a  public  place  in  which 
they  had  no  right  to  place  them. 
National  Telephone  Co.  r.  Constables  of 

[St.  Pkter  Port,  [1900]  A.  C.  317  ;  69  L.  J 
P.  0.  74  ;  82  L.  T.  398— P.  C 

6.  Telephone—Telegraph  Act,  1869  (32  &  33 
Vict.  c.  73),  s.  5.] — The  exemption  contained  in 
sect.  5  of  the  Telegrai)h  Act,  1869  (32  &  33  Vict, 
c.  73),  only  extends  to  communications  relating 
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to  the  business  or  private  affairs  of  one  person, 
and  not  to  the  external  communications  between 
two  or  more  separate  establishments. 

It  does  not  therefore  appi}'  to,  e.ff.,  fire  alarms 
between  street  stations  or  theatres  and  a  fire 
brij^ade  station,  or  wires  between  two  merchants' 
offices,  or  between  a  prison  and  a  police  station. 

Attonwil-Genenil  Y.  Edison  Telephone  Co.  of, 
London,  Ld.  ((1880)  6  Q.  B.  U.  244:  50  L.  J. 
Q.  B.  145  ;  43  L.  T.  ()97  ;  29  W.  K.  428)  applied. 
Postmaster-General    r.    National    Tele- 

[ PHONE  Co.,  Ld.,  (1907)  7fi  L.  J.  Ch.  350  ;  71 

J.  P.  221  ;  96  L.  T.  632  ;  23  T.  L.  K.  401  — 

Eady,  J. 

7.  Underground  Wires — Road  Anthority — 
Power  of,  to  impose  conditions  on  Postmaster- 
General  —  What  conditions  may  he  imposed — 
Telegraph  Act,  1863  (26  &  27  Vict.  c.  112),  s.  5, 
subs.  3,  s.  9.]— Sect.  9  of  the  Telegraph  Act, 
1863,  provides  that  the  company — which  by  a 
later  Act  includes  the  Postmaster-General— shall 
not  place  any  telegraph  under  any  street  except 
with  the  consent  of  the  bodies  having  the  control 
of  the  streets  ;  and  sect.  5,  sub-sect.  3,  provides 
that  any  consent  may  be  given  '•  on  such  pecu- 
niary or  olher  terms  or  conditions  as  the  person 
or  body  giving  consent  thinks  fit." 

Held — that  the  objections  which  the  road 
authority  are  entitled  to  raise  under  sect.  5,  sub- 
sect.  3,  are  objections  as  to  matters  only  which 
concern  them  as  a  road  authority,  and  that  they 
cannot  raise  objections  as  to  the  modes  or  con- 
ditions of  carrying  on  the  service  or  the  reason- 
ableness of  the  charges  for  such  service  ;  and 
that  they  cannot,  therefore,  when  giving  consent 
to  the  Postmaster-General  to  lay  an  underground 
telephone  wire,  impose  the  condition  that  the 
wire  should  not  be  laid  for  the  use  of  a  particular 
telephone  company  unless  such  company  weie 
prepared  to  provide  an  improved  service  at  a 
reduced  cost,  as  such  condition  would  be  not  only 
outside  the  scope  of  their  duties  as  a  road  autho- 
rity, but  also  unreasonable. 
Postmaster- General    r.    London    Corpo- 

[RATION,  (1898)  62  J.  P.  390  ;  78  L.  T.  120  ; 

14  T.  L.  K.  222— 

Railway  and  Canal  Commission. 

8.  Undergrouml  Wires — Laying  Wires- 
Opening  up  Streets — Appeal  to  County  Court 
Judge— Ay reement—Telegraph  Art,  1878  (41  & 
42  Vict.  c.  76),  .*.  4.—Telegrajfh  Act,  1892  (55  i: 
56  Vict.  c.  59),  s.  5.  |— An  agreement  entered  into 
between  a  telephone  company  and  a  local 
authority,  held  not  to  confer  upon  the  company 
the  right  of  appealing  to  the  County  Court 
Judge  under  sect.  4  of  the  Telegraph  Act,  187S, 
from  the  refusal  of  the  local  authority  to  allow 
the  company  to  open  up  streets  for  the  i)urpose 
ot  laying  wires. 

Decision  of  Divisiomd  Court  ((190(1)  CA  .1.  P. 
756  ;  48  W.  11.  686  ;  83  L.  T.  52:.  ;  16  T.  L.  K. 
446)  affirmed. 
National    Telephone    Co.    r.    Tunruidge 

[Wells  Corporation,  (1901)  85  L.  T.  368  ; 
17  T.  L.  It.  459— C.  A. 


National  Teh-phonr  Co.  v.  lluddvrsjleld 
Corporation    (17    T.    L.   11.    460— C.    A.)    held 

covered  by  iirecedin;^'  case. 

II.     SUBMARINE  CABLE. 

9.  Cable  Fouled  by  Ship's  Anchor— Loss  of 
Anchor — Agreement  to  Comj)ensate  Ship  — 
.}feas>ire  of  Damages —  Snhmiriiie  Telegraph 
Act,  1885  (48  &  49  Vict.  c.  49),  Sch.,  Art.  7.] 
— The  defendants,  a  submarine  telegraph  com- 
pany, having  cables  laid  across  the  bed  of 
Yang-tsze-kiang  Kiver,  with  a  view  to  the 
preservation  of  the  cables  from  injury,  issued  a 
notice  in  which  they  stated  that  cables,  when 
caught  by  ship's  anchors,  chains,  ice,  were 
often  damaged  or  broken  in  the  endeavour  to 
free  the  gear,  the  latter  at  the  same  time 
being  often  lost  or  destroyed,  and  that  they 
had  therefore  decided  to  compensate  owners  of 
vessels  for  loss  of  material  from  the  above  causes 
by  adhering  to  the  Submarine  Telegraph  Act, 
1885,  Sched.,  Art.  7,  according  to  which  owners 
of  vessels  who  could  prove  that  they  had  sacrificed 
an  anchor,  &c.,  in  or  ler  to  avoid  injuring  a  sub- 
marine cable,  should  receive  compensation  from 
the  owner  of  the  cable.  The  plaintiffs'  vessel 
anchored  in  the  Yang-tsze-kiang,  and  her  anchor 
fouled  the  defendants'  cable,  and  the  captain,  in 
order  to  avoid  injuring  the  cable,  slijiped  the 
anchor  and  chain.  In  consequence  of  the  loss  of 
the  anchor  the  vessel  was  detained  eight  days  at 
Shanghai,  and  damages  were  claimed  in  respect 
of  this. 

Held — that  the  defendants  weie  liable  to 
compensate  the  plaintiffs  for  the  saciifice  of  the 
anchor  and  chain,  but  not  under  the  circum- 
stances of  the  case  to  pay  further  damages 
resulting  from  such  sacrifice. 

Decision  of  Bray,  J.  (97  L.  T.  410  ;  23  T.  L.  R. 
330  ;  12  Com.  Cas.  166)  varied. 
Aginc  )URT  Stbamship  Co.  v.  Eastern  Ex- 
[tensiun,  Australasia,  and  China  Tele- 
graph Co.,  and  Great  Northern  Tele- 
graph Co.,  [1907]  2  K.  B.  305  ;  76  L.  J.  K.  B. 
884  ;  23  T.  L.   K.  490  ;   12  Com.   Cas.  302— 

C.  A. 
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THAMES,  Riven. 
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AND   SHOWS. 


to  play  the  principal's  part  if    the    latter  was 
absent. 

Held — that  no  right  was  conferred  on  the 
plaintiff  to  play  the  part,  the  contract  merely 
imposing  on  the  plaintiff  the  obligation  of 
playing  the  part  if  called  upon  by  the  managers 
to  do  so. 

Newman  v.  A.  and  S.  Gatti,  [1907]  24  T.  L.  E. 
[18-C.  A. 


And  see  AgENCV,  .37  ;   COMPULSORY  PUR- 
CHASE, 14 ;  Intoxicating  Liquors. 


4i.  Mugic   Hall — Stage    Play — Illegality — 
Agreement  to  Prodnee — Liability  to  Damages — 
Theatres  Act,  1843  (H  &  7  Vict.  c.  68),  s.  11.]— 
I  The  plaintiff  agreed  with  the  defendants  to  pio- 
^"^  j  duce  at  their  music  hall  a  sketch  called  "  The 

1.  Actor — Mtisic  Hall  Artist  —  ^'-Re-engage-  j  Fighting  Parson"  for  a  period  of  six  weeks,  and 
went'' — Question  for  Jury.] — The  defendant,  a  i  the  agreement  contained  a  clause  that  "if  it 
music  hall  artist,  agreed  with  the  plaintiffs,  who  ,  should  be  found  that  the  artist's  performance  is 
were  theatrical  agents,  to  pay  them  a  commission  \  contrary  to  law, or  is  objected  toby  any  licensing 
on  all  engagements  obtained  by  hiro,  through  j  or  any  other  public  authority,  th  s  engagement 
them,  and  also  on  all  his  re-engagements  with  j  may  be  cancelled  by  the  company  "  (the  defen- 
the  same  halls.  During  the  subsistence  of  |  dants).  After  the  plaintiff  had  produced  the 
certain  engagements  obtained  through  the  plain-  '  sketch  at  the  music  hall  for  four  weeks  the 
tiffs,  the  defendant,  himself,  entered  into  re-  defendants,  in  consequence  of  a  decision  of  a 
engagements  at  the  same  halls,  magistrate  that  a  somewhat  similar  sketch  was 

Held— that  the  word  "  re-engagement "  had    a  stage  play,  and  that  it  was  contrary  to  sect^.  11 
no  definite  legal  meaning  and  that  the  question    of  the  Theatres  Act,  1843,  to  present  it  at  a  place 
of  what  was  a  '•  re-engagement "  as  distinguished    not   licensed   as   a   theatre,  gave  notice  to  the 
from  a  "  fresh   engagement  "   was   one  for  the  |  plaintiff  canceUing  the  engagement, 
jury.  [      Held— that  the    sketch  was    a    stage  play, 

Arnold  r.  Straldon,  (1898)  14  T  L.  R.  .537—  1  which  could  not  legally  be  performed  at  a  music 

[C.  A. 


hall,   and   that   therefore    the  defendants   were 


2.  Actor — Opera  Singer — •'Servant'' — Wages 
or  Salary — Preferential  Payments  in  Banh- 
ruptcy  Act,  1888  (.51  &  52  Vict.  e.  62),  s.  1,  subs. 
1  (b).']  — An  artist  engaged  to  sing  during  an 
opera  season  at  a  certain  sum  for  each  per- 
formance. 

Held — that,  upon  the  terms  of  the  contract  as 
a  whole,  he  was  a  "  servant,"  and  his  remunera- 
tion "  wages  or  salary  in  respect  of  services 
rendered,"  within  the  meaning  of  sect.  1,  sub- 


the 


entitled   under  the    agreement    to    cancel 
engagement. 

Decision  of  Phillimore,  J.  (21  T.  L.  R.  i^Gl), 
affirmed. 

Gray  v.  The  Oxford  Ld.,  [1906]  22  T.  L.  R, 
[684)— C.  A. 

5.  Music  and  Dancing  Licences  — Power  to 
inqmse  Conditioti — Charge  to  be  made  for  Admis- 
sion—  Public  Health  Acts  —  Amendment  Act, 
.  .  1890  (53  &  54  Vict.  c.  59),  s.  51.]— A  bench  of 
sect.  1  (b)  of  the  Preferential  Payments  in  j  justices,  in  granting  a  music  and  dancing  licence 
Bankruptcy  Act,  1888,  so  as  to  entitle  him  to  |  f^j.  ^  hall  in  connection  with  licensed  premises, 
priority  of  payment  up  to  £50  upon  the  i  imposed  a  condition  that  a  sum  of  3d.  (at  least) 
winding-up  of  the  company  by  whom  he  was  ;  should  be  charged  to  each  person  for  admission, 
engaged.  j  and  should  not  be  refunded  in  the  form  of  re- 

IN   RE  The  Winter  German   Opera,   Ld.,  1  freshment. 

[(1907)  23  T.  L.  R.  662 — Warrington,  J.  I      Held— that  sect.  51   of  the   Public   Health 


Acts  Amendment   Act,  1890,  justified  the   im- 
position of  such  a  condition. 
Ex  PARTE  Richards,  (1904)  68  J.  P.  536 ;  20 
[T.  L.  R.  669— Div.  Ct. 
a 
an        6.  Public  Entertainment — Public  Music  and 


3.  Actor—''  Underdudy"-- Absence  of  Prin- 
cipal— Right  to  Play  Principal  Part — Custom 
of  Projession.] — By  a  written  contract  the 
defendants,  who  were  the  managers  of 
theatre,  engaged  the  plaintiff,  who  was 
actress,  for  the  run  (fa  certain  play  at  rhe  \  Singing— Piano  in  Hotel  Snuiking-room— Public 
theatre'-tounderstudy  "  the  principal  actress  at  |  7/mZ^A  Acts  Amendment  Act,  1890  (53  &  54 
a  certain  salary,  and  the  pUintiff  agreed  not  to  \  Vict.  c.  59),  s.  51.]— The  appellant,  who  was  the 
appear  at  any  place  of  public  entertainment  .  occupier  of  a  fully-licensed  hotel,  kept  a  piano- 
else  where  during  her  engagement  without  the  j  forte  in  the  smoking-room  of  the  hotel.  Piano- 
defendants'  consent.  During  the  run  of  the  forte  music  and'  singing  were  frequently  per- 
piece  the  principal  actress  left  the  theatre,  and  formed  in  the  room,  the  performers  being  the 
tne  plaintiff  claimed  the  right  to  play  the  part,  I  ordinary  customers  of  the  hotel,  giving  their 
which  the  defendants  refused.  In  an  action  to  ;  services  gratuitously,  and  performing  for  the 
recover  damages  for  breach  of  the  contract,  j  entertainment  of  their  friends  and  the  other 
evidence  was  given  on  behalf  of  the  defendants,  customers  of  the  hotel  then  using  the  smoking- 
that  an  understudy  was  not  entitled  as  of  right  ;  room.     No  charge  was  made  for  admission  to 
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Theatres,  Music  Halls,  and  Shows— Continued. 
the  room.    The  room  was  not  licensed  for  public 
singing  or  music. 

Held — that  the  room  had  not  been  "  kept  or 
used"  for  public  music  or  other  entertainment 
within  the  meaning  of  sect.  Til,  sub-s.  1,  of  the 
Public  Health  Acts  Amendment  Act,  181)0. 
Brearley  v.  Morley,  [181)9]  2  Q.  B.  121  ;  C8 

[L.  J.  Q.  B.  722  ;  63  J.  P.  .582  ;  47  W.  R.  574  ; 
80  L.  T.  801  ;  15  T.  L.  R.  3'J2— Div.  Ct. 

7.  Piihlie  Show — "  Other  like  place  of  puUic 
entertainment''' — Piano  on  a  Portable  Platform 
—  Burgh  Police  {Scotland)  Act,  181)2  (55  &  56 
Vict.  c.  55),  .v.  397.] — A  person  who  sets  up  a 
piano  on  a  portable  platform  out  of  doors  for 
tlie  use  of  his  j)arty  of  entertainers  sets  up  '-a 
public  show  or  other  like  place  of  public  enter- 
tainment," within  tlie  meaning  of  sect.  397  of 
the  Burgh  Police  Act,  1892. 

Patrick  r.  Wood,  (1906)  1  F.  (J.  C.)  4— Ct.  of 
[Justiciary. 

8.  Theatre — Contract  to  Allow  Theatre  to  be 
Used  for  certain  Performances — Right  of  Pro- 
prietor to  Allow  Theatre  to  be  used  for  other 
Performances  —  Theatrical  Custom —  Eridence 
of.\ — A  proprietor  of  a  theatre  who  has  con- 
tracted to  allow  his  theatre  to  be  used  by  a 
theatrical  company  for  certain  performances 
during  a  fixed  period  has  by  custom  no  right,  in 
the  absence  of  an  express  restriction  in  the  con- 
tract, to  allow  the  theatre  to  be  used  at  other 
hours  ft)r  performances  by  another  company 
during  that  period. 

COTTOX    AND    ANOTHER   V.    SOUNES,    (1902)    18 

[T.  L.  R.  456— Wills,  J. 

9.  Theatre — Licence— Grant  of — Discretion  to 
attach  conditions — theatres  Art,  1843  (6  &  7 
Viet.  c.  68).] — A  county  council  acting  as  the 
licensing  authority  for  the  performance  of  stage 
plays,  may  in  the  exercise  of  their  discretion, 
attach  to  the  grant  of  the  licence  for  such  per- 
formances a  condition  that  the  licensee  would 
not  apply  for  a  licence  to  sell  beer,  spirits,  or 
wine  on  the  premises  of  the  theatre. 

!{/■(/.  V.  Wed  Riding  County  Coiaicil  ((IS96) 
2  Q.  B,  386  ;  60  J.  P.  550)  followed. 

Where  the  licensee  bound  himself  by  a  deed 
of  covenant  not  to  apply  for  a  licence  for  the 
sale  of  intoxicating  liquor,  a  memorandum  of 
which  deed  was  attached  to  the  theatre  licence, 
tlie  Court  refused  to  set  the  deed  aside. 
Manchester  Palace   op  Varieties,  Ld.  v. 

[Manchester  CorpxV.,  (1898)  62  J.  P.  425— 
Lancaster  Palatine  Court. 

10.  Theatre — Licence — Discretion  of  Licens- 
ing Authority — Mandamus — Theatres  Act,  1843 
(6  &  7  Vict.  c.  68),  s.  9.]— A  rule  made  under 
sect.  9  of  the  Theatres  Act,  1843,  that  "No 
spirituous  liquors,  wines,  ale,  porter,  cider, 
perry,  or  tobacco  shall  be  sold  or  dispo-sed  of  in 
the  building."  is  not  ul'i'a  vires  as  depriving  the 
E.xcise  authorities  of  their  discretion  to  grant  a 
licence  under  sect.  7  of  the  Excise  Act,  1835, 
nor  does  it  prevent  the  licensing  authority  from 


<letcrmining  on  the  merits  an  application  for  a 
licence  under  sect.  2  of  the  Theatres  Act,  1843, 
free  of  all  restrictions. 

Reg.   V.  Sylvester,   (1898)   62  J.    P.   151,   dis- 
tinguished. 

I  Reg.  v.  Sheeeness  Urban  District  Council 
I  [(1898)  62  J.  P.  563  ;  14  T.  L.  R.  533,  C.  A. 
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I.  COMPUTATION  OF  TIME. 


And  see  COMPULSORY  Purchase,  5,  6  ; 
Landlord  and  Tenant,  33  ;  Ship- 
ping, 173, 174,  181-187. 

1.  Lighting-up  'Time  —  "  One  Hour  after 
Sunset  "  —  Greenwich  Mean  Time  —  Statutes 
{Definition  of  Time)  Act,  1880  (43  k  44  Vict.  c.  9). 
s.  I— Local  Gorernment  Act,  1888  (51  &  52  Vict! 
c.  \\),s.  85.]— By  sect.  85  of  the  Local  Govern- 
ment Act,  1888,  bicycles  and  other  similar 
machines  are  required  to  carry  a  light  '"during 
the  period  between  one  hour  after  sunset  and 
one  hour  before  sunrise." 

By  sect.  1  of  the  Statutes  (Definition  of  Time) 
Act,  1880,  '-whenever  any  expression  of  time 
occurs  in  any  Act  of  Parliament,  deed,  or  other 
legal  instrument,  the  time  referred  to  shall, 
unless  it  is  otherwise  specifically  stated,  be  held 
in  the  case  of  Great  Britain  to  be  Greenwich 
mean  time." 

j  Held — that  "  one  hour  after  sunset  "  was  not 
j  an  expression  of  time  within  the  meaning  of  the 
I  Act  of  1880,  and,  therefore,  that  lighting-up 
\  time,  within  the  meaning  of  sect.  83  of  the 
i  Local  Government  Act,  1888,  was  to  be  reckoned 
j  from  the  time  of  sunset  in  the  particidar  locality 

in  which  the  alleged  offence  of  riding  without  a 

light  had  been  committed. 

Gordon  r.  Cann,  [1899]  {\^  L.  J.  Q.  H.  434  ;  63 
j  [J.  P.  324  ;  4  7  W.  R.  269  ;  80  L.  T.  20  :  15 
I  T.  L.  R.  165-Div.  Ct. 

2.  Month  —  Lunar  or  Calendar  —  Rule  in 
Commercial  Documents  —  Option  to  Purchase 
Patent  Rights  '•within  six  mouths."]  —  The 
primary  meaning  of  "month"  in  legal  docu- 
ments is  lunar  montii,  and  commercial  documents 

I  are  within  this  general  rule  : 

Reg.  V.   Chawfon,  ((1841)  1  Q.  P.  247),  dictum 
I  of  Littledale,  J.,  explained. 
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Computation  of  lime— Continued. 

It  may  be  shown  to  mean  calendar  month  by 
extrinsic  evidence  in  cases  where  the  ordinary 
rules  of  construction  admit  such  evidence.  The 
belief  or  conduct  of  the  parties  cannot  affect  the 
construction  ;  but  an  agreement  to  extend  the 
time  may  be  inferred  from  conduct  where  to 
insist  upon  the  strict  sense  of  lunar  months 
would  be  inequitable. 
Bruner  r.  Moore,  [1904]  1  Ch.  BO.")  ;  73  L.  J. 

rCh.  377  ;  52  W.  R.  295  ;  89  L.  T.  738  ;  20 
T.  L.  R.  125— Farwell,  J. 

3.  WeeJi's  Notice — Notice  glren  before  12  nnm 
0)1  one  Mondxy  to  E.rp'u-e  at  12  noon  on  the 
following  Monday  — Notice  Insiiffioient.] — The 
defendant  held  certain  premises  of  the  plaintiff 
on  a  weekly  tenancy.  By  the  rent-book  agree- 
ment it  was  stipulated  that  either  plaintiff  or 
defen<lant  might  determine  the  tenancy  by  a 
week's  notice  to  the  other,  and  that  the  key  was 
to  be  delivered  to  the  plaintiff  or  his  agent  befin-e 
12  o'clock  on  the  day  of  leaving. 

Held — that,  on  the  true  construction  of  the 
special  agreement,  a  notice  to  quit  given  before 
12  noon  on  one  Monday  to  expire  at  12  noon  on 
the  following  Monday  was  not  a  week's  notice, 
as  the  law  does  not  take  notice  of  the  fraction 
of  a  day.  A  week's  notice  requires  seven 
whole  days. 

Weston  r.  Fidler,  [1903]  67  J.  P.  209  ;  88  L.  T. 
[769— Uiv.  Ct. 

II.  SUNDAY  OBSERVANCE. 

4.  Baker — Jewish  Religion — Jewish  Sabbath 
— Lord's  Bag — Sunday  Ob.serrance  Act,  1677 
(29  Chas.  2,  e.  7),  s.  1— Bread  Act,  1822  (3  Geo. 
4,  c.  cvi.),  s.  16 — Sunday  Observance  Prosecution 
Act,  18;  1  (34  &  35  Vict.  c.  87),  s.  1.]— A  Jew— 
a  master  baker — kept  his  shop  closed  on  Saturday 
during  the  Jewish  Sabbath  and  on  Sunday  he 
kept  his  shop  open,  and  unless  he  did  so  the 
Jewish  community  would  be  put  to  considerable 
hardships  in  the  matter  of  fresh-baked  bread, 
information  was  laid  before  the  magistrate  of 
the  Police  Court  of  the  district  that  he  unlaw- 
fully exercised  his  trade  or  calling  by  causing  to 
be  sold  or  exposed  for  sale  bread  on  the  morning 
of  Sunday,  July  28th,  1901,  contrary  to  the 
statute  3  Geo.  4,  c.  cvi.  (local),  sect.  16,  which 
prohibited  the  making  or  baking  of  bread  on  the 
Lord's  Day  in  the  district.  The  magistrate  in 
his  discretion  deemed  it  improper,  and  declined 
to  issue  a  summons  as  requested.  The  Court 
was  asked  to  order  the  magistrate,  by  mandamus, 
to  entertain  a  summons. 

Held — that  justices  might  in  the  exercise  of 
their  discretion  refuse  to  issue  a  summons,  even 
if  there  was  evidence  before  them,  if  they  con- 
sidered that  to  do  so  would  be  vexatious  ;  and 
that  there  were  other  methods  of  proceeding 
more  applicable  to  this  particular  class  of  offence, 
viz.,  a  prosecution  under  29  Chas.  2,  c.  7  ;  and 
that  there  was  no  ground  for  interfering  with 
the  magistrate's  discretion. 

Rex  v.  Bros,  [1902]  66  J.  P.  54  ;  85  L.  T.  581  ; 
[  1 8  T.  L.  R.  39  ;  20  Cox  C.  C.  89— Div.  Ct. 


5.  Barber  and  Jfairdresser—Siindai/  Observ- 
ance Act,  1677  (29  Chas.  2,  c.  7),  s.  1.]  — 
Section  1  of  the  Sunday  Observance  Act,  1677, 
provides  as  follows  ;  "  No  tradesman,  artificer, 
workman,  labourer,  or  other  person  whatsoever 
shall  do  or  exercise  any  woi Idly  labour,  business, 
or  work  of  their  ordinary  callings  upon  the 
Lord's  day  or  any  part  thereof  (works  of 
necessity  and  charity  only  excepted)." 

Held — that  a  barber  and  hairdresser  is  not 
included  under  the  terms  of  the  Act. 
Palmer  v.  Snow,  [1900]  1  Q.  B.  725  ;  69  L.  J. 

[Q.  B.  356  ;  64  J.  P.  342  ;  48  W.  R.  351  ;  82 
L.  T.  199  ;  16  T.  L.  R.  168^Div.  Ct. 

6.  Chipped  Potato  Dealer — Dressing  or  Selling 
Meat  in  Cook's  Shop  or  Victnalling  House  for 
such  as  otherwise  cannot  be  Prorided — Sunday 
Obserrance  Act,  1677  (29  Car.  2,  c.  7),  ss.  1,  3.J— 
A  chipped  potato  dealer  who  cuts  up,  cooks  and 
fries  potatoes,  serving  the  same  warm,s-ometimes 
alone  and  sometimes  with  fish,  to  poor  working 
class  customers  for  consumption  on  and  off  the 
premises,  is  dressing  or  selling  "  meat "  in  a 
cook's  shop  or  victualling  house  '■  for  such  as 
otherwise  cannot  be  provided,"  within  the 
meaning  of  sect.  3  of  the  Sunday  Observance 
Act,  1677,  and  is  therefore  exempt  from  the 
restriction  against  Sunday  trading  contained  in 
sect.  1  of  that  Act. 

BULLEN  V.  Ward,  (1905)  74  L.  J.  K.  B.  916  ;  69 

[J.  P.  422  ;  93  L.  T.  439  ;  21  T.  L.  R.  753  :  21 

Cox  C.  C.  28  ;  54  W.  R.  411— Div.  Ct. 

7.  Proseevtion  for  Selling  Bread — Consent  in 
Writing— Bread' Act,  1822  (3  Geo.  4,  c.  cvi.). 
s.  16 — Sunday  Obserrance  Prosecution  Act,  1871 
(34  &  35  Vict.  e.  87),  .?.!.] — In  order  that  ihere 
should  be  a  bar  to  the  institution  of  proceedings 
in  respect  of  a  matter  which  \?,  primafacieWx'OnS.'a. 
the  operation  of  a  statute,  it  must  be  clear,  either 
necessarily  or  by  implication,  from  the  language 
used  that  a  limitaiion  is  imposed. 

The  provisions  of  the  Sunday  Observation 
Prosecution  Act,  1871,  do  not  apply  to  prosecu- 
tions under  3  Geo.  4,  c.  cvi.  (which  is  the  Bread 
Act  applying  to  the  Metropolis),  so  as  to  make  the 
consent  in  writing  required  by  the  former  Act 
a  condition  precedent  to  the  institution  of  a 
prosecution  under  the  latter  for  selling  or 
exposing  for  sale  bread  on  the  Lord's  Day. 
Rex  c.  Mead,  [1902]  2  K.B.  212;  71  L.J.  KB. 

[871  ;  69  J.  P.  676  ;  50  W.  R.  589  ;  87  L.  T. 

136  ;  18  T.  L.  R.  514  ;  20  Cox  C.  C.  337  — 

Div.  Ct. 

8.  Shopheeper — Ordinary  Calling — Fourteen 
Years  of  Age — Evidence.']— ']l\\q  appellant  was 
convicted  under  the  Sundny  Observance  Act, 
1677,  of  exercising  certain  worldly  labour,  busi- 
ness and  work,  the  same  not  being  a  work  of 
necessity  or  charity.  The  evidence  showed  that 
on  a  certain  Sunday  the  appellant's  shop  was 
open  from  1.20  to  10  p.m..  and  various  persons 
entered  and  purchased  different  artic  es  from 
the  man  in  charge,  who  was  selling  on  behalf  of 
the  appellant,  but  the  appellant  was  not  himself 
present,     Ihe  appellant  not  only  had  the  shop 


825 


TORTS. 


826 


Sunday  Observance — Contimied. 
in  (luestion,  but  was  a  beer  retailer  in  another 
town  and  a  cycle  repairer.  No  evidence  was 
given  for  the  appellant,  and  he  was  not  person- 
ally present  at  the  hearing.  It  was  not  proved 
that  he  was  over  1 4  years  of  age. 

Held— that  there  was  no  ground  for  interfer- 
ing with  the  conviction. 


Connor  v.  Quest,  (llt07)  71  J.  V.  (i2  ;  96  L.  T, 


TITHES. 

See  Ecclesiastical  Law. 


TOLLS. 


jSfee  Highways,  .53,  117—121;  Markets 
AND  Fairs,  7—10 ;  Water  and 
Watercourses. 


TORTS. 

I.  In  General 
II.  Slander  op  Title  . 
See  also  CovNTY  Courts  : 


discount  prices  to  retailers  who  would  sign 
a  retail  agreement ;  by  the  retail  agreement 
goods  were  not  to  be  resold  at  less  than  list 
prices. 

One  E.  purchased  the  plaintiflf  company's 
goods  from  a  vvholesale  dealer,  and  signed  a 
retail  agreement ;  he  resold  the  same  goods  at 
the  same  price  to  the  defendants,  who  disre- 
garded the  list  prices. 

The  plaintiflEs  brought  an  action  against  the 
[28— Div.  Ct.  defendants  for  an  injunction  to  restrain  them 
from  inciting  persons  who  had  entered  into 
retail  dealers'  agreements  with  the  plaintiffs 
from  selling  the  plaintiffs'  goods  in  breach  of 
those  agreements. 

Held— that  the  action  failed. 

Semble,  there  was  no  contract  between  the 
plaintiff  company  and  E.  ;  but,  even  if  there 
was,  there  was  no  cause  of  action  ;  interference 
with  contractual  relations  between  other  persons 
is  not  actionable  unless  it  is  of  an  active  nature 
and  produces  substantial  damage. 
National  Phonograph  Co.,  Ld.  r.  Edison- 

[Bell    Consolidated    Phonograph    Co. 

Ld.,  (1907)  76  L.  J.  Ch.  194  ;  96  L.  T.  218  ; 
23  T.  L.  R.  189— Joyce,  J. 
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Wife,  48,  49  ;  Local  Uovernment; 
Trade  and  Trade  Unions. 


II.  SLANDER  OF  TITLE. 

3.  Disparagement  of  Goods— Rival  News- 
B^USBAUD  A^D  I  pap,'/-— False  Statement  as  to  Cireulation.] 
..^„  ,  ™  — 2'he  plaintiff  and  the  defendant  were  the 
owners  of  newspapers  circulating  in  the  same 
locality,  and  the  defendant  published  a  state- 
ment, which  was  untrue,  that  "  the  circulation 
of "  his  newspaper  "  is  20  to  1  of  any  other 
weekly  paper "  in  the  district  ;  and  '■  where 
others  count  by  the  dozen,  we  count  by  the 
hundred." 

Held — that  the  above  statements  were  not  a 


I.  IN  GENEEAL. 

1.  Conspiracy — Coinhiaation  to  do  Lawful 
Act  —  Parents  withdrawing  Children  Jroin 
School — Action,  Cause  of — Injury.'] — The  appel- 
lant, a  Roman  Catholic,  was  appointed  manual 
instructress  in  a  national  school  in  Ireland,  of 

which  a  Presbyterian  minister  was  the  manager,  j  mere  puff  by  the  defendant  of  his  own  news- 
The  respondent,  who  was  a  Presbyterian,  called  |  paper,  but  amounted  to  an  untrue  disparagement 
a  meeting  of  parents,  ani  some  of  them  deter- 
mined to  withdraw  their  children  from  the 
school.  The  appellant,  who  was  paid  by  a 
capitation  grant,  suffered  loss  in  consequence. 
The  appellant  sued  the  respondent  to  recover 
damages  for  conspiracy. 

Held  — that  there  was  no  evidence  of  a  con- 


of  the  plaintiff's  newspaper,  and  were  actionable 
on   proof   of   actual   damage  ;    but   that   as   eo 
damage  was  proved  the  action  failed. 
Lyne  t.  Nicholls,  (1906)  23  T.  L.  R.  86— 

Eady,  J. 

4.  Disparagement   of   Rival    Trader's    Goods 


spiracy  to  injure    the   appellant,  and   that   the    —Special    Damage— Cause    of   Action.]— 'Slera 
action  was  not  maintainable.  i  puffing  of  one's  own  goods  as  being  superior  to 

Decision   of  the  Cjurt  of  Apjieal  in  Ireland  ]  those  of  other  persons  is  not  actionable  ;  but  it 
-  -----  -  ig  actionable  to  falsely  disparage  other  pei-sons' 

goods  as  being  rotten,  if  special  damage  results. 


([190(1]  1  I.  R.  51)  affirmed 
Sweeney    r.   Coote,    [1907] 


[L.J.P.C.49;  96  L. 


A.   C.   221 ;    76 

748";  23T.  L.R.  448—; 

H.  L.  (Ir.)  I 

tids —  Condition — Pn rcliaxe r  not 


The  plaintiffs,  defendants,  and  other  firms 
were  tendering  for  a  contract  to  supply  wood 
paving  blocks  to  a  road  authority.     Before  the 

^    final  meeting  of  the  authoiity  for  the  considera- 

Sa^pcndrd  List— Purchase  h/    '''^^  ^^  tenders  the  defendants  sent  out  a  circular 


2.  Sale  or  G> 
to  Sdl  to  Firms 

Retailer  from  Wholesale  Dealer— Contract  with 
Manufacturer — Interference  tcith  Contractual 
RrlaHon — Rignt  to  Damages.]— The  plaintiff 
c  mpany  sold  goods  at  trade  discount  prices 
only  to  wholesale  dealers  who  would  sign  their 
wholesale  dealers'  agreement,  and  to  retail 
dealers   who    would    sign    their   retail   dealers' 


to  certain  members  of  the  authority  advising 
them  to  inspect  certain  roadways  jjaved  with 
wood  supplied  by  the  plaintiffs  "  which  are  now 
in  a  rotten  condition."  As  a  result  the  plaintiffs, 
though  they  obtained  the  contract,  had  to  accept 
terms  as  to  "  retention  "  money,  which  otherwise 
would  not  have  been  imposed  upon  them. 


agreement  ;    the  wholesale  agreement  provided        Held— (1)  that  the  judge  had  rightly  held 
that  the  goods  should  only  be  resold  at  trade    that  the  circular  might  be  defamatory,  and  had 
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Slander  of  Title  —Continued. 

rightly  left  it  to  the  jury  to  say  whether  it  was 

defamatory;   and  (2)  that   there  was   evidence 

of   special  damage   justifying  a  verdict  for  the 

plaintiflEs. 

Whitr  V.  MeUin  ([1895]  A.  C.  154  ;  64  L.  J. 
Ch.  308  ;  59  J.  P.  628  ;  43  W.  R.  353  ;  72  L.  T. 
334__H.  L.)  and  Huhhark  <?•  Sons  v.  Wilkinxon 
([1899]  1  Q.  B.  86  ;  63  L.  J.  Q.  B.  34  ;  79  L.  T. 
429— C.  A.,  see  PLEADING,  9)  discussed. 
Alcott    v.  Millar's    Karri    and    Jarrah 

IFORESTS,  Ln.,  (1905)  91  L.  T.  722  ;  21  T.  L.  R. 
30- C.  A. 

5.  Malice— Damage.]— To  support  an  action 
for  slander  of  title  the  plaintiff  must  allege  and 
prove  (1)  that  the  statements  complained  of 
were  untrue,  (2)  that  they  were  made  maliciously, 
and  (3)  that  special  damage  has  been  caused. 

The  defendants  had  obtained  from  the  M. 
company  in  France  the  exclusive  right  to  sell 
M.  tyres  in  England. 

Held— that,  upon  a  consideration  of  the 
various  agreements,  the  defendants  might 
reasonably  conclude  that  the  plaintiffs  could  not  j 
supply  or  import  M.  tyres.  And,  this  being  so, 
that  there  was  no  malice  in  their  making  a 
statement  to  that  effect ;  for  a  man  may  push 
his  own  business,  even  if  in  so  doing  he  inci-  ■ 
dentally  injures  his  neighbour's  :  to  make  the 
act  malicious,  it  must  be  done  with  the  direct 
object  of  causing  injury.  i 

Decision  of  Walton,  J.  (52  W.  R.  254  ;  20  ; 
T.  L.  R.  88),  reversed. 

DuNLOP  Pneumatic  Tyre  Co.,  Ld.  r.  Maison 
[Talbot    and    Others  ;    Clipper    Pneu- 
matic Tyre  Co.  r.  Same,  (1904)  20  T.  L.  R. 
679— C.  A. 

6.  Malice— Special  Damage— Injuring  Rights  , 
—Protection  of  Rights.]— The  appellants,  who  j 
were  the  plaintiffs,  brought  an  action  for  trade 
libel,  or  slander  of  title,  by  reason  of  which  the  | 
appellants  suffered  damage.  The  libel  was  that 
the  appellants  could  not  sell  their  goods  under 
the  label  shown  in  the  "  Trade  Marks  Journal "  ; 
that  it  had  become  unlawful  to  do  so  by  reason 
of  the  order  expunging  them  from  the  Register  ;  ! 
that  the  defendants  would  proceed  against  any 
one  selling  under  those  labels ;  and  that  the 
appellants  had  no  right  to  use  the  words  "  Royal 
Baking  Powder." 

Held   (by    Lord   Halsbury,  L.C.,  and   Lords 
Davey  and  Robertson)— that  the  threat  to  sue 
must  be  shown  to  have  been  made  for  the  pur- 
pose of  injuring  the  plaintiffs,  and  not  for  the  j 
bond   fide  protection  of  the  defendants'    rights, 
and  without  any  real  intention  to  follow  it  up  by  j 
action  or  other  legal  proceedings  ;  that  the  state-  ; 
ments  in  the   circular  were  untrue   and   made  | 
maliciously  ;  but  as  there  was  no  clear  evidence  | 
that  the  appellants  had  suffered  special  damage,  j 
the  appellants  could  not  claim  legal  damage  for 
doing  that  which  they  had  no  right  to  do. 

Held  (by  Lords  James  and  Morris)— that  the 
appellants  had  proved  neither  malice  nor  special 
damage. 


RoTAL    Bakin«    Powder    Co.    v.   Wright, 
[Crossley  &  Co.,  (1901)  18  R.  P.  C.  95— 
^  H.  L.  (E.). 

7.  Words  Disparaging  the  Plaintiffs  Pro- 
jjerty — ''Haunted  House"— Special  Damage— 
Malice— Eridence  of— Fair  Com7nent.]—ln  an 
action  to  recover  damages  in  respect  of  an 
!  article  in  a  newspaper  containing  alleged  de- 
famatory statements  against  the  plaintiff's  pro- 
perty—namely, that  a  house  owned  by  the 
plaintiff  was  haunted,  and  describing  the  inci- 
dents alleged  to  have  taken  place  there— the 
jury  found  a  verdict  for  the  plaintiff. 

Held— that  judgment  must  be  entered  for  the 

defendants  upon  the  ground  that  there  was  no 

evidence  of  special  damage. 

Barrett  r.    Associated  Newspaper?,   Ld., 

[(1907)  23  T.  L.  R.  666— C.  A. 
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I.  TRADE  NAME. 

1.  Similarity  of  Trader's  Kame—Dijunction 
Refused.]— The  plaintiffs  were  six  persons  named 
Attenborough,  and  were  all  related  to  one  Robert 
Atteuborough,  who  established  a  pawnbrokers 
business  in  London  some  hundred  years  ago. 
They  brought  an  action  against  the  defendants 
claiming  inter  alia  an  injunction  to  restrain 
them  from  proceeding  with  the  registration  of 
a  company  under  the  name  of  "Jay,  Richard 
Attenborough  &  Co.,  L1.,"  or  any  other  name  of 
which  Attenborough  formed  part.  The  Court 
held  that  on  the  facts  of  the  case  there  was  no 
ground  shown  for  interference  by  injunction. 
Attenborough  v.  Jay.  (1898)  14  T.  L.  R.  439  ; 
[affirming  North,  J.  (1898),  14  T.  L.  R.  365 
— C.  A. 

II.  TRADE  CUSTOMS. 

2.  Hop  Trade  — Right  of  Set-off  against 
Principal  Debt  due  from  Factor.]-ln  an  action 
brought  to  recover  £184,  the  balance  due  in 
respect  of  255  pockets  of  hops,  which  the  plain- 
tiffs alleged  they  had  sold  for  the  defendmts, 
the  defendants  relied  on  a  custom,  which  they 
said  existed  in  the  hop  market,  that,  where  a 
merchant  was  dealing  with  a  hop  factor,  he  had 
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Trade  Customs — Continued. 

a  right  to  treat  the  factor  as  the  only  principal, 
and  to  settle  for  hops  bought  by  payment  and 
set-off  in  account  with  the  factor  only.  The 
Court  held  that  no  such  custom  had  been  estab- 
lished, and  that  even  if  it  had  been  that  it  would 
have  been  far  too  wide  to  be  reasonable. 
Cooper  v.  Strauss  &  Co.  (1898) ;  14  T.  L.  R. 
[233— Kennedy,  J. 

3.  Lightermen — Wi'rkrng  Overtime — P(J>/- 
menf  fry  Person  other  than  Emploijer.'] — The 
plantiff  alleged  that,  by  a  custom  of  the  River 
Thames,  where  a  "  foreign"  or  "oversea"  cargo 
of  sugar  or  similar  heavy  goods  was  discharged 
into  lighters,  the  lightermen  were  entitled  to  be 
paid  a  shilling  an  hour  for  working  overtime  by 
the  persons  who  got  the  benefit  of  the  overtime 
work,  in  addition  to  the  payment  for  overtime 
which  the  lightermen  received  from  their  em- 
ployers under  Lord  Brassey's  award. 

Held — that  the  alleged  custom  was  unreason- 
able and  was  not  proved. 
Gkey    r.   Butler's    Wharf,    Ld.    (1898),  3 
[Com.  Cas.  67  ;  14  T,  L.  R.  217— Kennedy,  J. 


III.  TRADE   COMBINATION. 

4.  Circvlar — Interference  ivith  Business — 
Inducing  Persons  not  to  deal  loith  Traders — 
Cause  of  Action.'] — A  statement  of  claim  in  effect 
stated  that  the  defendants,  in  conjunction  with 
others,  had  maliciously  interfered  with  the  plain- 

-^      tiffs  in  carrying  on  their  business  by  issuing  a 
circular  asking  persons  not  to  deal  with  them. 

It  was  alleged  that  the  intention  of  the  defen- 
dants and  other  signatories  to  the  circular  was 
to  induce  printselleis  to  refrain  altogether  from 
dealing  with  any  print  publisher  who  might  sell 
anj'  goods  to  the  plaintiffs,  and  to  coerce  print- 
sellers  into  refusing  to  supply  the  plaintiffs  with 
any  goods  ;  that  the  defendants  had  so  coerced 
the  majority  of  the  printsellers  in  this  country, 
and  that  the  plaintiffs  had  suffered  damage  in 
consequence. 

Held,  by  Bigham,  J.  (Phillimore  dissenting) — 
that,  as  an  action  would  not  lie  against  persons 
who,  for  their  own  benefit,  combined  to  induce 
others  to  refrain  from  dealing  with  a  particular 
pet  son,  the  plaintiffs'  statement  of  claim  dis- 
closed no  cause  of  action,  since  theacts  com  plained 
of,  if  done  by  an  individual,  would  have  been 
lawful,  and  they  did  not  become  tortious  because 
they  were  done  by  several  in  combination. 
Boots'  Cash  Chemists  (Lancashire),  Ld.  r. 

[Grundy,  (1900)  48  W.  R.  6.38  ;  82  L.  T.  769  ; 
16  T.  L.  R.  4.57— Div.  Ct. 

5.  Combination  of  Insurance  Companies — 
Agreement  Not  to  Pay  Commission  Ea-cept  to 
Tirokers — Held  not  Wrongful.] — The  A.  Society 
had  been  in  the  habit  of  eiiecting  their  fire 
insurances  through  a  firm  of  brokers,  who,  as  is 
usual,  received  a  commission  from  the  insurance 
companies.  In  order  to  earn  this  commission 
for  themselves  the  A.  Society  resolved  to  deal 
direct  with  the  companies  :  thereupon  the  latter 


resolved  to  pay  no  commission  on  the  Society's 
insurances  to  anyone  but  a  bond  fide  broker,  who 
would  undertake  not  to  part  with  such  commis- 
sion to  the  insured.  The  A.  Society  then  ap- 
pointed the  B.  Society  their  agents  to  effect 
insurances,  and  the  companies  passed  another 
resolution  not  to  pay  to  the  B.  Society  any  com- 
mission on  insurances  effected  for  the  A.  Societj'. 
The  B.  Society  and  its  secretary  brought  an 
action  for  an  injunction  and  damages. 
Held — that  they  could  not  succeed  :  for 

(1)  it  was  clearly  in  the  companies'  real 
interests  to  have  insurances  effected  through 
professional  brokers,  and  therefore  the  resolution 
was  not  wrongful  ; 

(2)  there  was  in  any  event  no  damage,  since 
the  B.  Society,  not  being  professional  brokers, 
must  have  accounted  to  the  A.  Society  for  any 
commissions  received. 

Workman  and  A.  &  N.  Auxiliary  Co-opera- 
[tive  Society,  Ld.  v.  London  and  Lanca- 
shire Fire  Insurance  Co.  and  Others, 
[(1903)  19  T.  L.  H.  360— Kekewich,  .1. 

IV.  EESTEAINT  OF  TRADE. 

Jnd  see  Infants,  No.  11  ;    Medicine, 
No.  2. 

6.  Agents  of  Insurance  Society — Agreement 
not  to  give  Information  about  or  Interfere  with 
Business  or  Bepresent  other  similar  Bminess 
within  fifty  Milcf  for  one  year  on  ceasing  to  be 
Ageid  —  Breaches  —  Liquidated  Damages  — 
Injunction — Election.] — The  plaintiffs  by  an 
agreement  appointed  the  defendant  to  the  office 
of  inspector  of  agents,  with  headquarters  at 
London  or  elsewhere  as  the  plaintiffs  should 
determine  ;  and  it  was  provided  in  clause  7  of 
the  1st  schedule  thereto  that,  if  the  defendant 
should  cease  to  act  at  any  time  under  the  agree- 
ment for  the  plaintiffs,  he  thereby  bound  himself 
and  agreed  not  to  give  any  information  about 
the  plaintiffs'  connections,  or  interfere  either 
directly  or  indirectly  with  the  business  of  the 
plaintiffs,  or  to  represent  any  other  corporation 
doing  similar  business  to  the  plaintiff  corporation, 
either  directly  or  indirectly,  within  a  radius  of 
fifty  miles  from  his  headquarters  within  one 
year  at  least  fiom  the  date  of  his  ceacing  to 
receh'e  remuneration  of  any  kind  from  the  plain- 
tiffs; and  in  case  of  the  breach  of  the  agreement 
in  that  behalf  the  defendant  should  pay  to  the 
plaintiffs  a  sum  of  i!  100  by  way  of  ascertained 
and  liquidated  damages.  The  defendant  com- 
mitted breaches  of  the  agreement.  The  plaintiffs 
claimed  an  injunction  and  liquidated  damages. 

Held— that  the  plaintiffs  had  an  option  to 
elect  between  but  could  not  adopt  both  remedies. 
I  If  they  elected  to  take  liquidated  dam.ages  there 
I  was  no  room  for  an  injunction,  for  the  £100 
damages  was  all  they  were  entitled  to.  If,  on 
the  other  hand,  they  elected  to  take  an  injunc- 
tion, they  could  not  have  judgment  as  well  for 
the  £100  liquidated  damages. 
General  Accident  Assurance  Corporation 

\v.  Noel,  [1902]  1  K.  B.  377  ;    71  L.  J.  K.  B. 

236  ;  50  W.  R.  381  ;  86  L.  T.  5.55  ;  18  T.  L.  R. 
KU— Wright,  J. 
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Restraint  of  Iraie  — Continued. 

7.  Aqp.nts  of  Insurance  Society — Rcasonahle- 
nexx — Construction — IVot  to  interfere  loith  the 
"Business" — Business  of  Agency,  not  of  whole 
Society.']— Ihe  agents  of  an  insurance  society 
agreed  "to  introduce  all  the  members  in  my 
agency  to  my  successor  or  to  any  officer  of  the 
society,  and  not  to  interfere  directly  or  indirectly 
with  any  of  the  business  after  having  resigned 
this  agency  or  being  dismissed  therefrom." 

Held — that  upon  the  true  construction  of  this 
covenant  the  word  "  business"  referred  only  to 
the  particular  agency  of  the  individual  agent, 
and  that,  therefore,  the  covenant  was  not  void 
as  being  too  wide  and  unlimited  as  to  space. 
Barr  and  Others  r.  Craven  and  Others, 
[(1901)  89  L.  T.  .^74  ;  20  T.  L.  R.  51. 

8.  Builders''    Merchant  —  Reasonableness    of\ 
Cocenant — Limit  of  Space.] — The  defendant,  on 
entering  the  employment  of  the  plaintiffs,  who  \ 
were  builders'  merchants,  carrying  on  business  I 
at  Southampton,  with  branch  offices  at  Bourne- 
mouth,    Poole,    Branksome,    Portsmouth,    and 
Guildford,  covenanted  that  he  would  not  for  the 
period  of  fourteen  years  after  the  termination  of 


j  10.  Chemist — Covenant  not  to  Compete-^ 
Duration  of  Restriction  —  Validity.]  —  The 
defendant,  a  manufacturing  chemist,  agreed  to 
enter  the  service  of  the  plaintiffs,  who  were 
also  manufacturing  chemists,  and  to  sell  to  them 
his  implements  of  trade  and  trading  connection. 
The  defendant  also  agreed  that,  if  the  purchase 
was  completed,  he  would  not  enter  into  business 
competition  against  the  plaintiflEs,  either  for 
himself,  or  as  manager,  or  assistant,  under  a 
penalty  of  £200.  The  defendant,  having  left 
the  plaintiffs'  service,  entered  into  business 
competition  with  them. 

Held— that  the  words  of  the  agreement  were 
not  too  vague,  that  they  were  not  limited  to  the 
period  of  the  defendant's  service,  and  that  the 
agreement  was  not  void  as  being  in  restraint  of 
trade. 


Marshalls,  Ld.  v.  Leek, 


(190!)  17   T.  L.  R. 
[26— Phillimore,  J. 


General    Covenant  —  Reasnnahle- 
-Inj unction. ]— The    ] )lai atiff . 


11.    Clerk 

ness — Erldei  ^     ^     ^,. ^^^ 

hardware  manufacturer  and  factor,  entered  into 
an  agreement  with  the  defendant  by  which  the 
lefendant  agreed  to  serve  him  in  the  capacity  of 


his  employment,  at  any  place  within  a  radius  of  i  "  clerk,  &:c.,"  in  the  plaintiff's  business,  whereby 
thirty  miles,  either  from  the  Town  Hall  at  j  ^^e  defendant  agreed  that  he  would  not  during 
Bournemouth  or  from  the  Bargate  at  South-  ]  ^^^  ^^^^  service  and  employment,  or  after  the 
hampton,  carry  on,  or  be  concerned  or  interested  j  determination  thereof  by  notice,  discharge,  or 
in  any  capacity  in  carrying  on,  the  business  of  a  otherwise  howsoever,  make  known  or  divulge 
l)uilders'  merchant  or  manufacturer  of  or  dealer  i  *-0  /in.V'  person  or  persons  the  secrets  of  the 
in  cement,  lime,  bricks,  plaster,  lathes,  whiting,  j  pkiintiff,  or  the  mode  or  principle  used  or 
and  any  other  building  materi  ds  which  at  any  |  adopted  by  him  in  the  said  business,  or  any  part 
time  during  his  employment  should  be  manufac-    thereof,  or  any  information  whatever  with  regard 


tured  by,  or  dealt  in,  or  sold  on  commission  by 
the  plaintiffs,  or  any  other  business,  trade,  or 
manufacture  not  within  the  foregoing  of  the 
same  or  a  like  nature  or  character  as  the  business 
then  carried  on,  or  which  during  his  employment 
might  be  carried  on  by  the  plaintiffs. 

The  defendant,  after  leaving  the  plaintiffs' 
employment,  carried  on  business  as  a  builders' 
merchant  within  seven  miles  of  tha  Town  Hall 
at  Bournemouth. 

Held — that  fourteen  years  was  not  excessive, 
but  that  the  area  was  larger  than  was  reasonably 
required  for  the  protection  of  the  plaintiffs' 
trade,  and  was  an  indivisible  area,  and  that  on 
that  ground  the  covenant  was  unreasonable. 

Decision  of  Kekewich,  J.  (93  L.  T.  236  ;  21 
T.  L.  R.  691),  affirmed. 

Hooper  and  Another  v.  Willis,  (1906)  9i 
[L.  T.  624  ;  22  T.  L.  R.  451— C.  A. 

9.  Carrier — Excessive  Restrlctio7i  on  Sale  of 
Business — Canvassing  Customers  of  Original 
Business.] — A  carrier  between  Glasgow  and 
Dumbarton  sold  his  business,  binding  himself 
not  to  carry  on  a  similar  business  in  the  United 
Kingdom  for  a  period  of  ten  years.  He  broke 
the  agreement  by  starting  an  opposition  business. 
Interdict  agaiust  his  carrying  on  the  business 
refused  on  the  ground  that  the  restriction  was 
excessive.  Interdict  against  his  canvassing  the 
customers  of  his  original  business  granted. 
Macfaulane  v.  Dumbarton  Steamboat  Co., 
[(1899),  36  S.  L.  R.  771  ;  7  S.  L.  T.  106. 


to  the  same,  or  during  or  after  the  determination 
of  such  service  as  aforesaid,  work  for  or  serve 
any  other  person  or  persons,  company  or  firm 
carrying  on  or  engaged  or  dealing  in  the  same 
kind  of  business,  or  any  part  thereof,  within  a 
radius  of  twenty-five  miles  from  the  works  of 
the  plaintiff  without  his  written  sanction. 

The  defendant  left  the  plaintiff's  employment, 
and  entered  the  employment  of  a  firm  who 
carried  on  a  similar  business  to  that  of  the 
plaintiff,  and  were  competitors  in  trade  with 
the  plaintiff,  and  whose  works  were  about  three 
miles  from  the  plaintiff's. 

Held — that  the  defendant  was  deliberately 
doing  what  he  plainly  agreed  not  to  do,  and  he 
must  be  restrained  from  continuing  in  the  service 
of  the  firm.     A  restriction  in  restraint  of  trade 
may  be  good  in  part,  and  bad  in  part.     Reason-* 
ableness  of  a  covenant  in  restraint  of  trade  is  al 
question  for  the  Court  alone.     Evidence  of  suchj 
reasonableness  is  inadmissible. 
Haynes  v.  Doman,  [1899]  2  Ch.  13  ;  68  L.  J.  Ch. 
[419  ;  80  L.  T.  569  ;  15  T.  L.  R.  354— C.  A. 

12.  Clerk  — Xegative  Stipulation  —  SereraUe 
covenayit— Injunction.]— Yi.  agreed  to  serve  R. 
and  Co.  of  W.  as  confidential  clerk  for  a  term  of 
five  years  from  the  1st  Jan.  1895,  with  an  option 
on  the  part  of  R.  and  Co.  to  renew  the  engage- 
ment for  a  further  term  of  five  years.  R.  and 
Co.  had  power  to  dismiss  H.  upon  giving  him 
three  months'  notice.  H.  agreed  during  the 
term  to  devote  the  whole  of  his  time,  care,  and 
attention,  to  the  business  of  R,  and  Co.,  and  that 
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Restraint  of  Trade— Contiaucd. 
he  would  not  "during  the  engagement,"  without 
their  previous  consent  in  writing,  be  engaged  as 
principal,  agent,  servant,  or  otherwise,  in  any 
business  similar  to  that  of  R.  and  Co.,  "or  in 
any  other  business  whatever "  upon  pain  of 
instant  dismissal.  H.  covenanted  that  if  he 
were  dismissed  he  would  not  within  three  years 
from  tlie  time  of  such  dismissal  be  engaged  as 
principal,  agent,  servant,  or  otherwise  in  any 
business  similar  to  that  of  R.  and  Co.  within  150 
miles  of  W.  In  1898,  H.  left  the  employment 
of  R.  and  Co.  without  leave,  and  entered  the 
service  of  a  firm  carrying  on  a  similar  business, 
and  solicited  orders  from  the  customers  of  R. 
and  Co.,  who  applied  for  an  injunction  restrain- 
ing H.  from  carrying  on,  as  principal,  agent, 
servant,  or  otherwise,  any  business  relating  to 
the  goods  sold  or  manufactured  by  them,  and 
from  soliciting  orders  for  any  other  persons. 

Held— that  the  agreement  by  H.  not  to 
engage  "  in  any  other  business"  was  severable 
from  the  remainder  of  the  clause ;  and  that 
upon  R.  and  Co.  undertaking  not  to  exercise 
their  option  to  renew  the  engagement,  they 
were  entitled  to  an  injunction  restraining  H. 
during  his  engagement  from  carrying  on  or 
being  engaged  in  Hny  business  similar  to  that  of 
R.  and  Co, 

Decision  of  North,  J.,  reversed. 
Robinson  &  Co.,  Ld.  v.  Heuer,  C.  A.,  [1898] 
[2  Ch.  451  ;  67  L.  J.  Ch.  644  ;  79  L.  T.  281  ; 
47  W.  R.  34-C.  A, 

13.  Coal  Business — "  Concerned  or  interested 
in" — Ciimtruction.] — A.  sold  his  home  coal 
business  to  the  plaintiff,  and  covenanted  not  to 
be  concerned  or  interested  in  a  coal  business  in 
Great  Britain.  He  sold  his  export  and  foreign 
coal  business  to  a  company,  looking  to  the  profits 
of  the  company  for  his  purchase-money.  The 
company  started  an  English  coal  business. 

Held — that  A.  was  not  "concerned  or  inte- 
rested" in  such  business  merely  because  he  had 
not  been  paid  in  full. 

Cory  &  Sox,  Ld.  v.  Harrison,  [1906]  A.  C. 
[274  ;  75  L.  J.  Ch.  714  ;  93  L.  T.  818 

—H.  L.  (E.). 

14.  Construction — Consideration—  Validity — 
Limit  of  Time.] — An  agreement  between  master 
and  servant  dealing  with  what  is  to  happen 
when  that  relation  ceases,  and  in  restraint  of 
trade,  must  be  construed  according  to  the  ordi- 
nary canons  of  construction. 

The  mere  continuance  of  the  engagement 
affords  sufficient  consideration  for  such  an 
agreement. 

Such  an  agreement  between  a  firm  of  hay  and 
corn  dealers  and  an  employee  is  to  be  construed 
with  reference  to  the  relation  between  the  parties. 
A  restriction  that  in  the  event  of  the  employee 
ceasing  to  represent  the  firm  he  shall  not  enter 
into  business  for  himself  or  with  others,  or  with 
any  other  firm  within  a  radius  of  two  miles  from 
the  firm's  shop  in  which  he  has  been  engaged 
without  having  first  obtained  the  firm's  written 
consent,  is  valid,  and  is  confined  to  business  of 
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the  same  natuie  as  the  one  in  which  the 
employee  was  then  engaged.  The  abf-ence  of  a 
limit  of  time  does  not  render  the  agreement  void. 
Ifa,/nes  v.  Ihiman  ([1899]  2  Ch.  13;  68 
F..  J.  Ch.  419  ;  80  L.  T.  .^69  ;  15  T.  L.  R.  351— 
C.  A.  suj^ra)  followed. 

HouD  AND   Moores   Stores,   Ld.  v.  Jones, 
[(1899)  81  L.  T,  169— Cozens-Hardy,  J. 

15.  "  Direetlij  or  indirectly  enyaged,  con- 
cerned, or  interested  in  "  a  Business — Entering 
Serrice  of  Mieal  Trader.]  —  Where  a  person, 
upon  entering  the  employment  of  a  trader  as  a 
servant  in  the  bjsiness,  covenants  that  he  will 
not  within  a  certain  time  after  leaving  the 
employment  directly  or  indirectly  be  engaged, 
concerned,  or  interested  in,  or  carry  on  a  similar 
trade  or  business  within  a  certain  distance,  it  is 
a  breach  of  that  covenant  to  enter  the  employ- 
ment of  a  trader  carrying  on  a  similar  business 
as  a  servant  in  that  business. 

Cade  v.  Calfe,  (190 i)  22  T.  L.  R.  243— 

[Kekewich,  J. 

16.  "  Directly  or  indirectly  interfere  with, 
prejudice  or  in' any  manner  affect" — Setting  vp 
Rival  Business.] — The  defendant  was  engaged 
as  traveller  to  ihe  plaintiff,  and  he  agreed  that 
he  would  not  "on  the  termination  of  this  en- 
gagement or  within  two  years  thereafter,  without 
ihe  consent  in  writing  of  "  the  plaintiff  "  either 
in  his  own  name  or  in  the  name  or  names  of  any 
other  person  or  persons,  directly  or  indirectly, 
interfere  with,  prejudice,  or  in  any  manner 
affect  the  trade  or  business  or  reputation  of  the 
said"  plaintiff,  and  would  not  solicit  the  latter  s 
customers. 

Held — that  the  agreement  did  not  prevent 
the  defendant  from  setting  up  a  rival  businebs 
provided  that  he  did  not  sohcit  the  plaintiff's 
customers. 

Reeve  r.   Marsh    (1906),   23  T.    L.   R.   24— 

[Parker,  J. 

17.  Jlny  and  Straw  Merchant — Beasonahle- 
jiess — Injunction.] — B.  being  in  the  employ  of 
the  plaintiffs,  who  were  wholesale  and  retail  hay 
and  straw  merchants  carrying  on  business  in  the 
United  Kingdom  and  elsewhere,  covenanted  that 
he  would  not,  "for  the  space  of  twelve  months 

'  next  after  his  leaving  or  being  dismissed,  carry 
on  the  business  of  hay  and  straw  merchant  or 
enter  into  the  service  of,  or  act  as  agent  for.  any 
person  or  persons  carrying  on  the  business  of 
hay  and  straw  merchants  in  the  United  Kingdom 
of  Gieat  Britain  and  Ireland,  or  in  France,  or  in 
the  Kingdom  of  Belgium  or  Holland,  or  in  the 
Dominion  of  Canada." 

B.  having  voluntarily  left  the  plaintiff's  em- 
ploy, immediately  entered  the  service  of  a  rival 
hay  and  straw  merchant  in  London. 

Held  by  the  Court  of  Appeal  (^dissent irntr. 
Vaughan  Williams,  L.J.)— that  the  restraint 
being  reasonably  required  for  the  protection  of 
the  plaintiffs,  having  regard  to  the  nature  of 
their  business,  was  not  void,  and  that  therefore 
B.  must  l)e  ri'straine<l  by  injunction  from  com- 
mitting a  breach  of  his  covenant. 

27 
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Restraint  of  Trade — Continued. 
Underwood  &  Sons,   Ld.  n  Barker,  [18991 
[1  Ch,  300  ;  68  L.  J.  Ch.  201  ;  47  W.  R.  347  ; 
80  L.  T.  30(1  ;  15  T.  L.  R.  177— C.  A. 

18.  Illegal  Assocmtiim—IJ.cpuhw/i  of  Mem- 
lers— Enforcing  AgrccmLnt— Injunction — Trade 
Union,  Act,  1871  (34  &  35  Vict.  c.  31),  *.«.  2,  8,  4 
— Trade  Union  Act  Amendment  Act,  1876  (39 
&  40  AHct.  c.  22),  s.  16.]— A  tea  clearing  house 
consisted  of  mcmbeis  who  were  certain  dock 
companies  and  tea  warehouse-keepers,  and  apart 
from  formal  matters  such  as  notices,  the  amount 
of  the  subscriptions  of  members  and  the  man- 
agement of  the  business,  the  substantial  essence 
of  the  association  was  contained  in  rule  11, 
whereby  all  the  members  agreed  to  charge  in 
respect  of  certain  services  to  goods,  such  as 
landing,  bulking,  rent,  &c.,  not  less  than  a 
specified  tarifp,  and  to  ensure  that  there  should 
be  no  evasion  of  that  contract  or  bargain  there 
was  a  provision  in  rule  11  that  "No  other  dis- 
count,  no  money  gratuities,  and  no  advantages, 
direct  or  indirect,  shall  be  offered  or  allowed  by 
any  member  to  any  merchant,  broker,  or  other 
person  in  connection  with  any  matter  or  thing 
in  any  wise  relating  to  the  tea  clearing  house 
agreement."  By  rule  14  it  was  provided  that 
"  No  subscriber  shall  be  entitled  to  warehouse  or 
deposite  tea  with,  or  employ  in  connection  with 
tea,  any  dock,  company,  or  tea  warehouse  keeper 
who  is  not  a  member  of  tiie  clearing  house  or  to 
purchase  or  sample  any  tea  from  the  warehouse 
of  any  non-member,  and  by  rule  15  any  member 
or  subscriber  breaking  or  failing  to  observe  any 
of  the  rules  should  be  liable  to  expulsion  by 
resolution  of  the  committee." 

A  resolution  was  passed  by  the  committee 
expelling  the  plaintiffs  from  membership  of  the 
association  on  the  ground  that  they  had  com- 
mitted a  breach  of  the  rules.  The  plaintiffs 
claimed  an  injunction  restraining  the  defendants 
from  acting  on  the  resolution. 

Held  —  that  the  agreement  between  the  I 
members  of  the  association  was  one  which  the  i 
Court  had  no  power  to  enforce,  as  the  association 
came  within  the  definition  of  a  trade  union  con- 
tained in  sect.  16  of  the  Trade  Union  Act 
Amendment  Act,  1876,  and  was  illegal,  and  that 
granting  the  injunction  would  be  directly  to 
enforce  the  agreement. 

liigby  V.  Connol  ((1880),  14  Ch.  D.  482  ;  49 
L.  J.  Ch.  328  ;  28  W.  R.  650  ;  42  L.  T.  139— 
Jessel,  M.R.)  followed. 

Swaine  v.  W/hoii  ((1889),  24  Q.  B.  D.  252  ;  59 
L.  J.  Q.  B.  76  ;  54  J.  f.  484  ;  38  W.  R.  261  ;  62 
L.  T.  309— C.  A.)— not  to  the  contrary. 
Chamberlain's  Wharf,  Ld.  v.  Smith  [19001 

[2  Ch.  605  ;  69  L.  J.  Ch.   783  ;  49  W,  R.  91  ; 
83  L.  T.  238  ;  16  T.  L.  R.  514— C.  A. 

19.  Jeweller  —  Covenant  by  Manager  not 
to  become  ''interested  in  a  similar  Trade  or 
Business" — Proprietary  or  Pecuniary  Interest 
in  the  Success  or  Failure  of  a  similar  Trade  or 
Business— Junior  Assistafit  or  Counter  Sales- 
man—Breach of  Covenant.]— The  plaintiffs 
carried  on  a  jewellery  business  with  several 
branches  in  Regent  Street.     The  defendant  had 


served  the  plaintiffs  as  manager  of  one  of  the 
Regent  Street  branches,  covenanting  amongst 
other  things,  that  he  would  not  after  the  ter- 
mination of  his  engagement  become  "  interested 
in  a  similar  trade  or  business  "  to  that  carried  on 
by  the  plaintiffs  within  a  distance  of  twenty 
miles  from  Regent  Street.  The  plaintiffs  ter- 
minated the  engagement  in  1901,  and  in  1902 
the  defendant  became  one  of  ihe  junior  assistants 
or  counter  salesmen  to  other  jewellers  in  Regent 
Street,  close  to  one  of  the  plaintiffs'  branches,  at 
a  salary  of  £2  a  week,  without  commission  or 
other  direct  or  indirect  pecuniary  interest  in  the 
business. 

Held — that   the   covenant,  fairly  construed, 

prohibited  the  defendant  from  being  interested 

in  a  similar  business  in  the  sense  that  he  must 

not  have  a  proprietary  or  pecuniary  interest  in  the 

success  or  failure  thereof  ;  and  that  he  had  not 

committed  a  breach  of  covenant. 

j      Smith   V.    Hancock   ([1894]    2   Ch.   377;    63 

I  L.  J.  Ch.  477  ;  58  J.  P.  638  ;    42  W.  R.  465  ;    70 

I  L.  T.  578— C.  A.)  applied. 

i  GoPHiR  Diamond  Co.  r.  Wood,  [1902]  1  Ch. 

[950;    71    L.   J.    Ch.    550;    50    W.    R.   603; 

I  86   L.    T.   801  ;     18    T.    L.    R.   492— 

j  Eady,  J. 

20.  Medical  Man-  -Not  to  Practice  in  Distri'Ct 
\ — Reasonableness.]— The  B.  slate  quarries,  em- 
ploying 600  men  in  a  remote  village,  engaged  a 
medical  man  to  attend  to  the  men  and  their 
families.  For  so  doing  he  was  to  receive  a  fixed 
salary,  and  to  be  at  liberty  to  hold  local  appoint- 
ment and  to  practise  in  the  district  "  but  only 
during  the  tenure  of  his  appointment."  In  the 
event  of  either  party  terminating  the  agreement 
he  was  to  "  then  discontinue  practice  in  the  dis- 
trict." 

Held— (tliss.  Lord  Young)  that  the  restric- 
tive covenant  was  not  unreasonably  wide,  and 
that  the  employers  had  sufficient  interest  to 
enforce  it. 

Ballachulish     Slate     Quarries    Co.    v. 
[Grant,  (1904)  5  F,  1,105— Ct.  of  Sess. 

21.  Milk  Seller  —  "  Neighbotirhood  "  —  In- 
jujiction.'] — By  an  agreement  dated  the  18th 
Sept.,  1893,  Martin  sold  his  retail  milk  business 
and  goodwill  to  the  defendant  Stride,  and  cove- 
nanted '■  not  to  employ  any  one  or  retail  milk 
on  his  own  account  in  the  neighbourhood  of 
Southampton  or  Norham."  On  a  breach  of  this 
covenant  the  County  Court  judge  granted  an 
injunction  in  the  terms  of  the  covenant.  The 
defendant  appealed  on  the  grounds  that  the 
covenant  was  wider  than  was  necessary  to 
protect  the  plaintiff,  and  therefore  void,  and  that 
the  injunction  was  bad,  not  being  sufficiently 
definite  in  showing  exactly  where  the  defendant 
could  not  trade. 

Held — that  the  covenant  was  not  too  wide  to 
protect  the  plaintiff,  and  that  the  injunction 
following  the  terms  of  the  covenant  was  not  too 
indefinite  as  the  parties  must  know  its  meaning, 
and  that  the  word  "neighbourhood"  meant  im- 
mediate neighbourhood. 
Stride  v.  Martin,  (1898)  77  L.  T.  600— 

[Div.  Ct. 


837 


TRADE   AND   TRADE   UNIONS. 


838 


Eestraint  of  Ti-a.de— Continued. 

22.  Musk-  Hall  Artiste— Restraint  fur  Six 
Months  after  Engagement —  Within  Twentg  Miles 
of  Manchester — Reasonahleneas.] — A  music-hall 
artiste  undertook  a  week's  engagement  at  a 
Maacliester  music-hall  and  agreed  not  to  per- 
form within  twenty  miles  of  Manchester  before 
or  within  six  months  after  such  engagement. 
The  radius  of  twenty  miles  include  1  populous 
towns,  but  Manchester  places  of  entertainment 
were  accessible  to  and  patronised  by  the  inhabi- 
tants of  such  towns. 

Held — that  under  the  circumstances  the  re- 
straint was  not  unreasonable. 

Nordenfelt  and  Maxim  Nordenjelt  Guns  and 
Ammunition   Co.  ([1894]   A.   C.   535  ;  63  L.  J. 
Ch.  908  ;  71  L.  T.  489— H.  L.)  applied. 
TivoLi  (Manchesteb)  Ld.  r.  Collet  and 

[Others,  (1904)  52  VV.  R.  632  ;  20  T.  L.  K. 
437— Walton,  J. 

23.  Publisher  — Limit  of  Time  and  Space- 
Assignee  of  Business — Right  to  Sue  on  Cove- 
nant.]— The  defendant  and  his  partner,  who  were 
publishers  and  proprietor  of  a  magazine,  sold 
their  business  to  a  limited  company,  and  agreed 
to  become  managing  directors  of  the  company 
for  three  years.  The  agreement  further  provided 
that  the  vendors  would  not  during  the  three 
years,  if  they  continued  to  be  managing  directors, 
either  solely  or  jointly,  carry  on  or  engage 
directly  or  indirectly  in  any  other  trade  or 
business,  or  if  they,  or  either  of  them,  for  any 
reason  ceased  to  be  managing  directors  or 
director,  they  or  he  would  not,  during  the 
period  of  ten  years  from  the  date  of  their  or 
his  so  ceasing,  carry  on  or  assist  or  take  part, 
directly  or  indirectly,  in  the  same  or  a  similar 
business  in  the  City  of  London,  or  within  twenty 
miles  thereof:  A  receiver,  who  was  appointe<l 
on  behalf  of  the  debenture-holders  in  the  com- 
pany, sold  the  business  to  the  plaintiff,  and 
informed  the  defendant  that  his  services  as 
managing  director  would  no  longer  be  required. 

Held — that  the  covenant  was  not  too  wide  ; 
that  the  covenant  was  not  put  an  end  to  by 
the  receiver  informing  the  defendant  that  his 
services  would  no  longer  be  required  ;  and  that 
the  benefit  of  the  covenant  passed  to  the 
assignee  upon  the  assignment  of  the  goodwill  of 
the  business. 

Welste.vd  r.  II.VDLEY,  (1905)  21  T.  L.  R.  165— 

C.  A. 

24.  ReasonaMeness — Policy  of  the   Law.] — 
Observations  as  to  the  law  with  regard  to  cove- 
nants in  restraint  of  trade,  and  their  validity. 
DoTTEiDGE  Bros.,   Ld.  v.  Crook,  (1907)  23 

[T.  L.  R.  644— Neville,  J. 

25.  Reasonable ness — Corenaiit  Unlimited  in 
Area  but  Limited  in  Time — Manufacturers  of 
Brewing  Materials — Manager  to  Firm  of  Manu- 
facturers— Reasonableness.] — The  defendant  was 

employed  as  manager  by  the  plaintiffs,  who  were 
the  manufacturers  of  certain  jiroducts  used  in 
brewing,  and  he  covenanted  with  them  that  he 


would  not,  for  a  period  of  five  years  after  leaving 
their  employment,  enter  or  be  in  the  employment 
of  any  house  carrying  on  a  simdar  business,  or 
carry  on  or  hi  engaged  in  any  such  business, 
excepting  any  business  not  competing  or  calcu- 
lated to  compete  with  the  plaintiffs'  business. 
The  plaintiffs  had  a  large  business  in  England, 
and  were  extending  their  business  to  other 
countries  indifferent  parts  of  the  world.  Within 
five  years  after  leaving  plaintiffs'  employment 
the  defendant  entered  into  the  employment  of  a 
person  carrying  on  a  similar  business  in  England 
competing  with  the  plaintiffs. 

Held — that  the  covenant  was  not  unreason- 
able, as  being  too  wide,  and  was  therefore  valid. 

White,  Tomkins&;  Courage  r.  Wilson,  (1907) 
[23  T.  L.  R.  469— Eady,  J. 

26.  Reasonableness — A  (Question  for  the  .fudge, 
not  for  the  Jurg.]— Where  a  covenant  in  restraint 
of  trade  is  impugned  by  the  covenanter  as  being 
unreasonable  the  question  of  unreasonableness  is 
(after  the  jury  have  found  the  necessary  facts) 
a  question  for  the  judge. 

Mallau  y.  Mai/  ((1848)  11  M.  and  W.  553  ; 
63  R.  R.  708)  followed. 

A  manager  of  a  business  covenanted  with  his 
I  employers,  who  were  cider  merchants,  manu- 
facturing chemists,  and  cordial  compounders, 
not  to  engage  in  a  similar  business  within  five 
years  of  leaving  their  service. 
i  The  business  was  not  a  very  large  business, 
I  and  the  great  bulk  of  the  customers  were  in 
England. 

Held— that  a  "  world  w:de  "  restriction  was 
I  too  sweeping,  and  unnecessary  for  the  protec- 
tion of  the  employers,  and  that,  therefore,  it 
could  not  be  enforced. 

;  Dowden  &  PooK,  Ld.  r.  Pook,  [1904]  1  K.  B. 

[45  ;  73  L.  J.  K.  B.  38  ;  £2  W.  R.  97  ;  89  L.  T. 

688  ;  20  T.  L.  R.  39— C.  A. 

27.  Reaso7iableness — Space  Limit — ''Eastern 
Hemisphere  " — Pneumatic    Tube    Com  pang.] — 

I  The  plaintiff  company  were  introducing  a  new 
and  peculiar  business,  virtually  unknown  except 
in  America,  into  Europe  and  the  Eastern  Hemi- 

[  sphere  generally,  where  a  considerable  business 
was  expected. 

j  They  engaged  the  defendant  as  their  manager; 
and  he  agreed,  in  the  event  of  his  leaving  their 
service,  not  to  engage  or  be  employed  during  the 
next  five  years  in  any  similar  business  "  within 
the  limits  of  the  Eastern  Hemisphere." 

Held  (Cozens-Hardy,  L.J.,  dissenting)— that 
tlie  covenant  ilid  not  go  beyond  what  was  reason- 
ably necessary  for  the  protection  of  the  plaintiff's 
business,  having  regard  to  tiie  peculiar  nature  of 
the  business,  and  the  position  occupied  by  the 
tlefeiulant. 

Per  Cozens-Hardy,  L.J.— The  covenant  wrs 
unreasonably  wide  and  void,  tlic  case  Iwing 
governed  by  JJoirden  and  Another  v.  Pook 
(^suj)ra). 

Lam.son  Pnku.matk;  Tihk  Co.  /•.    Phillips, 
[(1904)  91  L.  T.  363— C.  a! 
27—2 
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28.  Itestauiant — Covenant  hy  Serrant  n  t  to 
Enter  the  Her  rice  of  a  Rival  Entahlinhment — 
Validity  of  .such  Contract  by  Brceicer  and 
Manager  appointed  by  the  Court.']  —  The 
receiver  and  manager  of  a  restaurant  business, 
appointed  by  the  Court  in  certain  Chancery  pro- 
ceedings, require  I  each  of  the  waiters  at  the 
restaurant  to  sign  an  agreement  that  in  con- 
sideration of  the  employer  retaining  the  waiters' 
services  at  4s.  per  week,  the  latter  agreed  not  to 
enter  into  the  service  of  a  new  restaurant,  about 
to  be  opened  in  the  vicinity,  during  the  cuirent  , 
year,  and  in  case  of  breach  to  p:iy  £1  for  every  ! 
day  he  might  remain  in  the  service  of  the  new  [ 
restaurant  as  liquidated  damages.  i 

Held — that  the  receiver  and  manager  had 
authority  to  enter  into  the  agreement,  and  that 
it  was  a  reasonable  agreement  nece  sary  for  the 
protection  of  the  business. 
Howard  r.  Dannee,  (1901)  17  T.  L.  R.  548— 
[Byrne,  J. 

29.  Sale  of  Business — Covenant  not  to  be  In- 
terested in  any  Business  of  a  Like  or  Similar 
Xatvre — Director  of  a  Company.] — The  defen- 
dant sold  to  the  plaintiff  his  business  of  an 
annatto  and  food  preservatives  manufacturer 
and  dealer  in  condensed  milk,  and  covenanted 
that  he  would  not  either  solely  or  jointly  cr  as 
agent  or  manager  carry  on  or  be  interested  in  a 
similar  business  or  any  business  of  a  like  or 
similar  nature.  The  deftndant  held  HO  shares 
in  and  was  a  director  of  a  company  which  manu- 
factured dairy  utensils  and  were  general  dairy 
outfitcers,  and  which  sold  to  a  limited  extent 
annatto,  which  they  bought  w  holesale  from  the 
plaintiff,  to  some  of  their  customers. 

Held — that  the  company  were  carrying  on  a 
competing  business,  and  that  the  defendant 
must  be  restrained  by  injunction  in  the  terms  of 
the  covenant. 

CASTELLI    r.   MlDDLETON,   (1901")    1 7   T.  L.  R. 
[373 — Joyce,  J, 

30.  Sale  of  Goods  to  Wholesale  Traders  — 
Wholesale  Traders  when  they  sold  to  others  were 
to  procure  an  Agreement  that  'they  loould  not 
sell  below  certain  Prices  —  Validity.] — The 
plaintiffs  were  manufacturers  of  embrocation 
for  horses  and  cattle,  and  also  for  human  beings. 
The  defendants  were  minded  to  buy  the  em- 
brocation with  a  view  to  selling  it  again,  that  is, 
to  buy  wholesale  in  order  to  sell  to  others  retail, 
and  the  plaintiffs  made  a  bargain  with  them 
that  they  should  not  sell  it  below  certain  prices, 
and  that  when  they  sold  to  others  they  would 
procure  from  those  others  an  agreement  that 
they  would  not  sell  it  below  ceitain  prices. 

Held — that  the  contract  was  valid  on  the 
ground  that  a  man  is  entitled,  when  he  is  selling 
his  own  goods,  to  make  a  bargain  as  to  the  use 
to  be  made  of  them  by  the  purchaser  and  was 
not  in  restraint  of  trade. 

Elliman  Sons  &  Co.  v.  Carrington  &  Sox, 

[Ld.,  [1901]  2  Ch.  275  ;  70  L.  J.  Ch.  577  ;  49 

W.  R.  532  ;  84  L.  T.  858— Kekewich,  J. 


31.  Schoolmaster  —  Assignability  —  Reason- 
ableness.]— A  proprietor  of  schools,  who  takes 
from  his  teachers  a  covenant  that  they  will  not 
teach  in  competition  with  his  schools  within 
two  years  of  leaving  his  employ,  cannot  assign 
the  benefit  of  the  covenant  to  a  person  who 
purchases  his  schools. 

(^ucere — whether  the  following  covenant  is 
unreasonably  wide  "  not  to  teach  French  for 
two  years  in  any  town  in  which  he  shall  have 
been  employed  by  the  employer,  or  where  there 
is  a  branch  of  the  B.  School  of  Languages,  or 
within  a  ten-mile  radius  of  such  towns." 
Berlitz  School  of  Languages  ^•.  Duchene, 
[(1904)  6  F.  181— Ct.  of  Sess. 

32.  Sole  Agency — Sole  Right  to  supply  Wine 
to  a  Restaurant — Agreement  to  tahe  Shares  in 
the  Business — Issue  of  Shares  at  a  Discount — 
Contract  unlimited  as  to  Time  —  Restraint  o/ 
Trade— Change  in  Firm.]— A  letter  signed  by 
two  directors  of  the  defendant  company,  pro- 
vided that  the  plaintiffs,  a  firm  of  wine  mer- 
chants, should  have  the  exclusive  right  of 
supplying  certain  wines  to  the  company,  in 
consideration  of  the  plaintiffs  taking  and  paying 
for  200  shares  in  the  company. 

Held — that  the  plaintiffs  could  enforce  the 
contract,  although  the\^  had  sinte  ailmitted  a 
new  partner  into  their  firm.  That,  as  two 
directors  could  by  the  articles  form  a  quorum, 
it  was  rightly  inferred  by  the  Judge  that  the 
letter  was  (in  the  absence  of  evidence  to  the 
contrarv)  intended  to  bind  the  company  ;  that 
the  contract  was  one  fur  a  sole  agency,  and  not 
in  restraint  of  trade,  and  therefore  could  not  be 
impeached  as  being  unlimited  as  to  time  ;  and, 
finally,  that  the  contract  was  not  one  to  issue 
shares  at  a  discount,  and  that  other  considera- 
tion could  be  found  for  it  in  the  plaintiffs' 
implied  undertaking  to  supply  as  amch  wine 
as  might  be  required  of  good  quality  and  at 
reasonable  prices. 
Servais  Bouchard  and  Others  r.  Princes 

[Hall  Restaurant,  Ld.,  (1904)  20  T.  L.  R. 
574- C.  A. 

33.  Solicitor  s  Clerk — Reasonableness — Claim 
for  Li/juidated  Damages — Injunction.] — A  clerk 
to  a  firm  of  solicitors  covenanted  that,  if  his 
engagement  should  be  terminated,  he  would  not 
•'  act  for  any  person  who  is  or  has  within  the 
previous  five  years  been  a  client  of  the  firm." 

Held — that  the  covenant  referred  to  persons 
who  should  be  clients  at  the  date  of  the  termina- 
tion or  within  five  years  befoi'e  that  date,  and 
was  not  unnecessarily  wide. 

In  such  cases  a  plaintiff,  though  claiming 
liquidated  damages  in  his  writ,  may  drop  that 
claim  in  his  statement  of  claim,  and  has  not,  if 
he  does  so,  waived  his  right  to  ask  for  an  in- 
junction. 

Lewis  and   Lewis  r.  Durnford,  (1907)  24 
[T.  L.  R.  64  -Eaily,  J. 

34.  Stockbroker —  Covenant  —  Reasonableness 
—  Validity.] — The    defendant,   who   was    em- 
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ployed  by  a  firm  of  stock  and  sharebrokers  at 
Cardiff,  covenanted  that  he  would  not,  within 
twenty  years  after  leaving  his  employer's  service, 
carry  on  the  business  of  a  stock  and'shareb'oker 
within  fifty  miles  of  Cardiff. 

Held — that  the  covenant  was  reasonable. 
Lyddon  v.  Thomas,  (1901)  17  T.  L.  R.  450— 
[Farwell,  J. 

35.  Tailor — Future  Buninexsrs — Validity  — 
Rfasonahlrnesn — Sevcrahilit;/.] — By  an  agree- 
ment in  writing  the  defendant  agree<l  to  serve 
the  plaintiff,  who  was  a  tailor  at  VV^eybridge,  as 
a  cutter,  and  he  further  agreed  "  not  to  enter 
into  any  business  arrangement  in  competition 
with,  or  that  would  in  any  way  interfere  with, 
the  business  carried  on  by"  the  plaintiff  "at  his 
establishments  in  VVeybridge,  or  the  City  of 
London,  or  at  any  of  his  addresses  of  the  future.'' 

Held — that  the  agreement  was  unreasonable 
and  void  as  being  too  wide,  and  that  it  could  not 
be  severed  by  disregarding  the  part  as  to  future 
adiresses. 

Beetham  r.  Fraseb,  (1905)  21   T.  L.  R.   8— 

[Div.  Ct. 

36.  Traveller — Agrcmciit  to  devote  whole  of 
time — .\egatire  stipulation  againxt  doing  other 
business — Injunrtion.] — The  defendant  having 
engaged  himself  as  traveller  for  the  plaintiffs,  a 
firm  of  wine  merchants,  agreed  to  devote  the 
whole  of  his  time  during  the  usual  business 
hours  to  the  business  of  the  plaintiffs,  and  not 
directly  or  indirectly  engage  or  employ  himself 
in  any  other  business,  or  transact  any  business 
with  or  for  any  person  or  persons  other  than  the 
plaintiffs  for  a  term  of  ten  years.  At  the  expira- 
tion of  about  six  months  of  the  term,  the 
defendant  left  the  plaintiffs'  employ  and  entered 
that  of  another  firm  of  wine  merchants,  and  the 
plaintiffs  moved  for  an  injunction  restraining 
him  from  engaging  in  any  other  business,  or 
transacting  business  for  any  other  persons 
during  the  term  of  ten  years. 

Held — that  the  negative  stipulation  in  the 
contract  was  unreasonable,  and  ought  not  to  be 
enforced,  and  motion  refused. 

Ehrmann  v.  Bartholomew,  [18D8]  1  Ch.  fi71  ; 

[67  L.  J.  (Ch.)  819  ;  78  L.  T.  (JU!  ;  14  T.  L.  R. 

3«l  ;  4(1  W.  R.  .-j09— Romer,  J. 

37.  Traveller  far  Flour  Millers -Prineipal 
Comjuing — Subsidiary  Conijmny  —  Servant  of 
Siihxidiary  Company — Area.] — The  defendant 
in  190.")  entered  into  an  agvcement  witli  the 
chairman  of  a  Hour  milling  company  to  serve  the 
company  (called  the  principal  company)  or  one 
of  five  subsidiary  companies  of  which  the  chair- 
man of  the  principal  company  was  a  ilirector,  at 
a  yearly  salary,  the  service  being  dcterminal)le 
by  a  month's  notice  on  either  side  ;  a?id  the 
defendant  agreed  that  lie  would  not  within  the 
United  Kingdom  enter  the  service  of  any  other  i 
flour  miller,  or  directly  or  indirectly  engage  in  sell- 
ing or  dealing  in  flour  or  other  goods  dealt  in  or 
manufacture*!  by  the  principal  and  subsidiary 


1  companies  within  five  years  from  the  exjiiration 
of  his  engagement  with  either  the  principal  or 
any  of  the  subsidiary  companies  without  the  con- 
sent of  the  i)rincipal  company.  The  defendant  was 
in  fa(!t  employed  as  a  traveller  by  one  of  the 
subsidiary  companies,  called  the  Cleveland  Co.,  in 
the  North  of  P^ngland,  until  his  engagement  was 
determined  by  a  month's  notice.  The  business 
of  this  company  was  confined  to  three  counties 
in  the  North  of  England.  The  defendant  then 
entered  the  service  of  and  travelled  for  a  firm  of 
millers  in  the  Eastern  counties.  The  principal 
and  subsidiary  companies  l)rought  an  action  for 
an  injunction  to  restrain  him  from  continuing 
in  the  service.  It  apiteared  that  the  businesses 
of  the  six  plaintiffs  extended  in  the  aggregate  to 
every  part  of  the  United  Kingdom. 

I  Held — that,  the  defendant  having  been  only 
in  the  employment  of  the  Cleveland  Co.,  which 
carried  on  business  in  the  North  of  Englantl,  the 
area  of  the  United  Kingdom,  specified  in  the 
agreement,  was  too  wi<le  for  their  protection, 
and  the  agreement  was  therefore  unreasonable  ; 
and  the  fact  that  all  the  plaintiff  companies  had 

j  a   common   management  or   were  interested  in 

i  each  other's  business  was  immaterial. 

Decision  of  Neville,  J.  ([1907]  1  Ch.  189  ;  76 
L.  J.  Ch.  119  ;  23  T.  L.  R.  144)  reversed. 

I  Henry  Leetham  &  Sons,  Ld.  and  Others  r. 
[White,  [1907]  1  Ch.  322  :  76  L.  J.  Ch.  304  ; 
9o  L.  T.  318  ;  23  T.  L.  R.  254  ;  14  Manson— 

C.  A. 

\.  TRADES  UNIONS. 

(a)  Miscellaneous. 
And  see  Action,  No.  5. 

38.  Dissohition — Distribution  of  vnerpended 
Funds — Resulting  Trust.'] — A  trade  union  society 
registered  under  the  Trade  Union  Acts,  1871  and 
1876,  passed  a  resolution  to  dissolve  itself.  The 
rules  contained  no  provision  for  the  application 
of  the  funds  in  the  event  of  a  dissolution.  The 
Crown  laid  no  claims  to  the  funds  as  bond  va- 
eantia. 

Held— that  there  was  a  resulting  trust  in 
favour  of  the  existing  members  at  the  time  of 
the  dissolution  in  proportion  to  the  amount  con- 
tributed by  each  member  to  the  funds  of  the 
society  ;  and  that,  in  taking  the  account,  it  was 
not  necessary  to  pay  any  regard  to  payments  for 
fines  and  forfeiture  or  for  benefits  received  under 
the  rules. 

Cunnack  v.  Edwards,  ([1896]  2  Ch.  679  ;  65 
L.  J.  Ch.  801  ;  45  W.  R.  99  ;  75  L.  T.  122  ;  12 
T.  L.  R.  614— C.  A.)  distinguished. 

In   rk   Printers   and  Transkerers  Amal- 

[(jamatei)   Tkadks   Photection   Society, 

[18911]    2   Ch.    ISl;    i\)>.    U.   J.    Ch.   5,S7;     47 

W.  U.  619  :   15  T.  L.  R.  394— Byrne,  J. 

39.  Lihii  Ajt/ienring  in  Newspaper  of  Trade 
Union — Trustees  /legi.^fered  as  J'roprirtors — 
Indemnili/  out  of  Fund*  of  I'nion — Ultra  Vires — 
Trade  Union  Aet,  1S71  {M  A:  35  Vict.  e.  31),  s*. 
8.  9.] — A  newspaper,  which  was  carried  on  to  pro- 
tect the  interests  of  the  members  of  a  trade  union, 
was  rogistcrid  in  the  names  of  tlie  trustees  of  the 
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Trades  TJnioTis— Continued.  !  — Wilful  Withholding — Ahsence  of  Fraud  or 
trade  union  as  the  proprietors  thereof.  A  libel  |  Criminality-Jur-M  Justices -Trade 
upon  the  plaintifE  was  published  in  the  news- !  ^f  *"«  ^^^.1871  (.^4  &  35  Vict.  ^.  31),  «•  12.]- 
paper.  The  trustees  had  notauthorised  the  pub-  The  executive  council  of  a  trade  union  having 
lication  of  the  libel.  In  an  action  against  the  i  h^d  a  dispute  with  one  of  their  branches,  de- 
trustees  for  libel  • !  manded  that  all  the  moneys,  books,  papers,  and 

i  securities   held  bj'  the   trustees   of  the   branch 

Held  -that,  as  the  property  in  the  newspaper  should  be  delivered  up  to  them.  The  trustees  of 
was  vested  in  the  trustees,  they  were  liable  ;  and  1  the  branch  refused  to  comply  with  this  demand, 
that  they  were  entitled  to  be  indemnified  out  of  ;  and  the  executive  council  accordingly  took  out  a 
the  funds  of  the  society.  summons  to  enforce  their  demand  under  sect.  12 

Held  also— that  the  carrying  on  of  the  i  of  the  Trade  Union  Act,  1871.  The  magistrate 
newspaper  was  not  ultra  vires,  as  it  was  started  j  dismissed  the  summons  on  the  ground  that  no 
to  protect  the  interests  of  members  of  the  society  j  fraud  or  criminality  was  alleged,  and  that  he 
within  sect.  2  of  the  first  rule  of  the  society.  '     '  "'    "  "  -■   -•--i---^--^-^ 

LiNAKER    r.    PiLCHER  AND    OTHERS.  (1901)   70 

[L.  J.  K.  B.  3%  ;  49  W.  K.  413  ;  84  L.  T.  421  ; 
17  T.  L.  R.  256— Mathew,  J. 


had  therefore  no  jurisdiction. 

Hkld — that  the  decision  of   the   magistrate 
was  right. 

Barrett  v.  Marliham   ([1872]  L.  R.  7  C.  P. 
405  ;  41  L.  J.  M.  C.  118  ;    36  J.  P.  535  ;  27  L.  T. 
113— Div.  Ct.)  followed. 
Madden  v.  Rhodes  and  Others,    [1906]    1 

[K.  B.  534  ;  75  L.  J.  K.  B.  329  ;  70  J.  P.  230  ; 

54  W.  R.  373  ;  94  L.  T.  741  ;  22  T.  L.  H.  356  ; 
21  Cox  C.  C.  ISO— Div.  Ct. 


40.  Maintenance  —  Instigating  Memher  to 
bring  Action  for  Libel — Reasotiable  and  Pro- 
bable Cavse — Paying  Cost  of  Action — Common 
Interest.'] — The  objects  of  a  trade  union,  as  stited 
in  the  rules,  were  the  raising  of  funds  for  mutual 
benefit   by  the   contributions  of    the  members, 

which  were  to  be  api)lied  (inter  alia^  to  giving  ;  42.  Regi.'^t  rat  ion.— Liability  to  Sue  and  be  Sued 
legal  aid  to  members  when  necessity  arose  in  j  iy  Registered  Same— Trade  Union  Act,  1871 
their  relation  with  employers  ;  and  in  cases  of  ;  (34  <5c  35  Vict.  c.  'i\)— Trade  Union  Art  Amend- 
a  dispute  arising  between  members  and  their  \  ment  Act,  1876  (39  &  40  Vict.  c.  22).]— A  trade 
employers,  or  unlawful  treatment  of  members  by    union,  registered  under  the  Trade  Union  Acts, 


1871    and    1876,  may  sue   and   be   sued   by  its 
registered  name. 

Decision  o*  the  Court  of  Appeal  ([1901]  1 
K.  B.  170  ;  70  L.  J.  Q.  B.  219  ;  64  J.  P.  788  ; 
49  W.  R.  101  ;  83  L.  T.  474  ;  17  T.  L.  R.  68) 
reversed. 


r.  Amalgamated 
Servants,    [1901] 

A.  C.  426  ;  70  L.  J.  K.  B.  905  ;  65  J.  P.  596  ; 

50  \V.  R.  44  ;  85  L.  T.  147  ;  17  T.  L.  R.  698 
— H.  L.  (E.). 

43.  Registered   as   a    Limited   Company — In- 


their  employers,  the  executive  committee  were, 
if  they  considered  the  merits  of  the  case  justified 
such  a  course,  to  provide  legal  aid  for  the 
members. 

A  member  of  the  union  was  dismissed  by  h's 
employer  without  a  week's  notice,  and  in  answer 

to  a  letter  written  to  him  by  the  general  secretary  !  taff  Vale  Railway  Co. 
of  the  union  the  employer  stated  that  the  member  ;  [SociETt  OF  Railway 
was  discharged  for  dishonesty.     The  union  took  -        -     -- 

proceedings  on  beha'f  of  the  member  to  recover  \ 
a  week's  salary  in  lieu  of  notice,  and  the  em-  ' 
ployer  paid  the  amount.  The  executive  com- 
mittee of  the  union  obtained  the  members'  con-  , 

sent  to  bring  an  action  for  libel  against  the  ralidity  "tf  Registration— No  Title  to  sue  for 
employer,  founded  upon  his  letter  to  the  general  ,  Fines.]— A  Manufacturers  Defence  Association 
secretary,  and  brought  an  action  and  employed  i  ^as  registered  under  the  Companies  Acts  as  a 
their  own  solicitors,  whose  c<sts  they  paid.  The  limited  company,  its  object  being  to  prevent 
action  was  dismissed  nith  costs.  The  employer  j  bottles,  &c.,  belonging  to  members  being  dealt 
sued  the  union  to  recover  his  taxed  costs  of  the  ^jth  by  unauthorised  persons, 
action  for  libel.  In  an  action  by  the  company  to  recover  from 

Held— that    the    union   had    instigated  the    a  member  a  fine  imposed  in  accordance  with  its 
plaintiff  to  bring  the  action,  for  which  ttiere  was    articles  and  byelaws. 

no  reasonable  or  probable  cause,  that  the  union  Held— that  the  association  was  a  trade  union 
ha.l  wrongfully  maintained  the  plaintiff  in  the  I  within  the  meaning  of  the  Trade  Union  Act 
action,  having  no  common  interest,  and  that,  |  Amendment  Act,  1876,  that  its  registration  was 
therefore,  the  union  were  liable.  I  therefore  void,  and  that   as  an  unincorporated 

Scmble— There  was  noth-ng   in   the  rules  of  |  company  it  could  not  maintain  the  action, 
the  union  to  justify  the  action  ;  but  even  if  there 
was,  the  rules  could  not  justify  an  act  which 
would  be  wrongful  if  done  by  an  individual. 
Greig   v.    The    National    Amalgamated 

[Uniok  of  Shop  Assistants,  Warehouse-  ! 

MEN  AND  Clerks,  (1906)  22  T.  L.  R.  274— 
Lord  Alverstone,  C..J 


Edinburgh  and  District  Aerated  Water 

[Manufacturers  Defence  Association  r. 

Jenkinson,  (1904)  5  F.  1159— Ct.  of  Sess. 

(b)  Kules. 


41.   Officer   Withholding   Boohs — Demand  by 


44.  Action  Again.st  Trade  Union  and  Officer 
of  Union— Cost  of  Officer's  Defence  —  \]\tra. 
vires.] — The   plaintiffs   were   members  of    the 


Executive  Council  of  Trade  Union  to  Branch  to  I  Liverpool   No.    1    Branch    and    the    Southport 
deliver  np  Moneys,  Book",  Securities,  and  Papers  '  Branch  of  the  Amalgamated  Society  of  Railway 
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Trades  Unions — Continued.  \  trade   union   for    inducing  workmen   to  break 

Servants.     They  asked  for  an  injunetion  to  re-  1  *''^^"'  contracts, 

strain  the  trustees  of  the  society  from  acting  in  I  Held — that  there  was  no  evidence  that  the 
pursuance  of  certain  resolutions  of  the  executive  \  union  in  the  first  instance  authorised  the  acts  of 
committee  of  the  society,  and  from  employing  \  certain  otlicials  who  originated  tlie  strike,  and 
the  funds  or  expending  the  moneys  of  the  society    that  the  union  was  not  rendered  liable  by  the 


on  the  separate  or  oth^r  defence  of  the  organis 
ing  secretary  of  the  society  for  the  West  of 
England  and  South  of  Wales  to  an  action 
brought  by  the  Taff  Vale  Railway  Company 
against  the  society  and  him. 

Held — that  one  of  the  rules  of  the  society 
gave  power  to  institute  legal  proceedings  which 
the  executive  committee  migFit  deem  to  be  in 
the  interests  of  the  members  ;  that  there  was  no 
evidence  to  show  that  it  was  deemed  by  the 
society  or  the  executive  committee  that  the 
defence  of  the  organising  secretary  was  in  the 
interest  of  members  ;  that  his  defence  was  not 
vital  to  the  interests  of  the  society  :  that  the 
defence  of  the  society  should  be  dissociated  from 
the  organising  secretary  in  view  of  the  action  of 
the  latter  and  the  men  prior  to  a  certain  strike  ; 
and  that  the  plaintiffs  were  entitled  to  succeed, 
and  an  injunction  would  be  granted  against 
them. 

Alfin  r.  Hewlett,  (1902)  18  T.  L.  R.  664— 
[Joyce,  J. 

45.  Application  of  Ftindx  contrary  to  Rules — 
Strike  Pa ij — Action  hy  Member  for  an  Injunc- 
tion— "  Directly  cnforciny  Agreement  " — Trade 
Union  Act,  1871  (34  &  35  Vict,  c.'si),  s.  4.]— 
A  trade  union,  authorised  by  its  rules  to  grant 
strike  pay  only  under  certain  conditions 


fact  that  after  the  strike  had  begun  it  gave  pay 
to  the  strikers,  although  its  rules  did  not  autho- 
rise such  payments. 

Denaby  and  Cadeby  Main  Collieuies,  Ld, 
[v.  Yorkshire  Miners  Association  and 
Others,  [1906]  A.  C.  537  ;  75  L.  J.  K.  B. 
%1 ;  95  L.  T.  561  ;  22  T.  L.  R.  543— H.  L.  (E.) 

47.  Benefit  on  Sichnexx — Insanifii  of  .Ifeiiiher 
—Altrrat/'on  if  liuhx  to  his  I'rejvdiir— Validity 
of  Alteration — Action  ayainst  Union  for  Sick 
Bencjit — Jurisdiction  to  Entertain  —  Trade 
Union  Act,  1871  (34  &  35  Vict.  c.  31),  s.  4  (3).]— 
The  insanity  of  a  member  of  a  trade  union  docs 
not  render  invalid  an  alteration  in  the  rules 
duly  carried  out,  although  such  alteration  may 
prejudicially  affect  the  interests  of  the  insane 
members. 

Qncpre — whether  an  action  will  lie  against  a 
trade  union  to  enforce  payment  of  benefits. 

Swaine  v.  WiUon  ([1890]  24  0-  B.  D.  252  ;  59 
L.  J.  Q.  B.  76 ;  54  J.  F.  484  ;  38  W.  R,  261  ;  62 
L.  T.  309— C.  A.)  discussed. 
Burke  r.  Amalgamated  Society  of  Dyers, 

[1906]  2  K.    B.   583  ;    75  L.  J.   K.  B.  533— 
Div.  Ct. 


48.  Fine — Claim    to    resfrai 
enforciny     Fiiies — Action     not 


Society   from 
maintainahle — 


applied  its  funds  by  granting  strike  pay  in  cases     y,^^^^    Union  Act,    1871   (34  &  35    Vict.  r.  31), 

s.  4.] — The  plaintifi's,  members  of  a  trade 
union,  sought  to  restrain  the  union  from  en- 
forcing certain  fines  imposed  upon  the  plaintiffs, 
which  they  alleged  to  be  ultra  vires  and  unjust. 

Held — that  in  consequence  of  sect.  4  of  the 
Trade  Union  Act,  1871,  the  action  was  not 
maintainable. 

Righy  v.  C.mnol  ((1880).  14  Ch.    D.  482  ;  49 
L.  J.  Ch.  328;    28  W.   R.  650;    42   L.  T.  139— 
Jessel,  M.R.)  followed. 
Mullett   and    Others   r.   United  French 

[Polishers    London    Society,    (1904)    91 
1..  T.  133;  20  T.  L.  H.  595— Kekewich,  .1. 


not  falling  within  its  rules 

A  member  thereupon  brought  an  action 
against  the  union,  its  trustees  and  some  of  its 
otticials  for  an  injunction  restraining  them  from 
making  such  payments. 

Held — that  the  action  was  maintainable, 
being  brought  to  prevent  misapplication  of  the 
funds  of  the  union,  and  not  for  the  purpose  of 
'•  directly  enforcing "  an  agreement  for  the 
application  of  the  funds  to  provide  benefits  to 
members  within  the  meaning  of  sect.  4  of  the 
Trade  Union  Act,  1871. 

Wolfe  V.  J/a«;u'W«  ((1882)  21  Ch  D.  194  ;  51 
L.  J.  Ch.  833  ;  30  W.  R.  838  ;  47  L.  T.  158— 
Fry,  J.)  approved. 

Decision  of  C.  A.  (ri903]  1   K.  B.  308;  72 
L.  J.  K.  B.  176  ;  88  L.  T.  134  ;  19  T.  L.  R.  193) 
affirmed. 
Yorkshire  Miners'  Association  and  Others 

\v.  HOWDEN  AND  OTHERS,  [19(15]  A.  C.  256  ; 

74   L.  J.   K.  B.  511  ;  53   \V.  R.  667  ;  92   I..  T. 

701  ;  21  T.  L.  R.  431— H.  L.  (E.). 

46.  Inducing  Breach  of  Contract— Strilte  — 
(irant  of  Strike  Pay  after  Contracts  at  an  End 
—  Strikes  Unauthorised  hy  Union — Liability  of 
Union."] — Where  workmen  break  their  contract 
and  go  on  strike,  persons  who  afterwards  merely 
help  to  maintain  such  strike  incur  no  liability  to 
the  employers. 

In   an  action   by   colliery  owners  against   n 


49.  Levy — Member  of  Parliament — Rules — 
iVf)  Machinery  Prodded  for  Making  Lery  — 
Ultra  vires — Trade  Union' Acts,  1871  (31  iSc  35 
Vict.r.  31),  .v.  4  ;  and  1876  (39  &;  40  Vict.  c.  22). 
.«.  16.]— One  of  the  rules  of  a  trade  union  pro- 
vided that  one  of  its  objects  was  to  provide 
funds  wherewith  to  pay  the  expenses  of  ret  .irning 
and  maintaining  re|ircscntatives  in  rarliament. 
The  rules,  however,  prescribed  no  machinery  by 
wiiieh  a  levy  from  tlie  members  could  be  inaile 
for  that  purpos.'.  A  ballot  of  the  members  was 
taken  upon  a  proposal  to  make  a  levy  for  the 
above  purpose,  and  tiie  proposal  was  carried. 

Held — that  the  rule  was  not  ultra  vires  or 
illegal;  and  that,  as  the  majority  of  the  mem- 
bers had  honestly,  without  fraud  or  oppression, 
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Trades  Unions — Continued. 
resolved  to  make  a  levy,  the  Court  would  not 
interfere. 

Steele  v.  South  Wales  Miners'   Federa- 

[TION,  [1907]  1  K.  B.361  ;  76L.  J.  K.B.  338  ; 

96  L.  T.  260  ;  23  T.  L.  R.  228— Div.  Ct. 

50.  Bvles  in  Bestraint  of  Trade — Other  Rules 
for  Benefit  of  ^lemhers—Attemjjt  to  Enforce  by 
Action— Trade  Union  Act,  1871  (34  &  35  Vict. 
c.  31),  s.  4. J — Some  of  the  rules  of  a  workmen's 
society  provided  for  benefits  to  sick  and  injured 
members  ;  but  the  rules  dealing  with  such 
objects  formed  only  a  small  number  of  the 
whole  :  and  the  main  object  of  the  society  was 
organisation  for  trade  purposes. 

Held  —  that  the  society  was  an  "  illegal 
society."  and  that  sect.  4  of  the  Trade  Union 
Act,  1871,  did  not  allow  a  member  of  it  to 
enforce  by  action  his  claim  to  a  benefit  under 
the  rules. 

Old  V.  Bohxon  ((1890)  5.5  L.  J.  M.  C.  41  ;  54 
J.  P.  597  ;  38  W.  R.  95  ;  62  L.  T.  282— Div.  Ct.) 
followed. 
Sayer   r.  Amalgamated   Society  of   Car- 

[penters  and  Joiners,   (1903)  19  T.  L.  R. 
122— Bruce,  J. 

51.  Bules  for  hene fit  of  Members — Other  Bules 
in  Bestraint  of  Trade — Attempt  to  enforce  by 
Action — Illegal  Society — Trade  Union  Act,  1871 
(34  &  35  Vict.  c.  31),  s.  4.]— Some  of  the  rules  of 
a  society  were  friendly  society  rules  dealing  with 
the  payment  of  sick  benefits,  general  expenses, 
&c. ;  but  there  were  some  rules  which  were 
clearly  trade  rules,  breach  of  which  might  entail 
a  member's  expulsion.  Trade  protection  ap- 
peared to  the  Court  to  be  its  primary  object  : 
and  the  two  classes  of  rules  were  so  mixed  up 
that  they  could  not  be  separated. 

Held  —  that  the  society  was  an  "illegal 
society,"  and  that  sect.  4  of  the  Trade  Union 
Act,  187),  did  not  allow  a  member  to  bring  an 
action  to  recover  a  superannuation  allowance 
alleged  to  be  due  to  him. 

Old  V.  Bohson  ((1890)  59  L.  .1.  M.  C.  41 ;  54 
J.  P.  597  ;  38  W.  R.  95  ;  62  L.  T.  282— Div.  Ct.) 
followed. 

Decision  of  Div.  Ct.(88  L.  T.  686  ;  19  T.  L.  R. 
426)  affirmed. 

Cullen  v.   Elwin  and   Others,  (1904)    90 
[L.  T.  840  ;  20  T.  L.  R.  490— C.  A. 

52.  Strike  ivitJiovt  Aj)j>roral  of  Committee — 
Forfeiture  of  all  Claims  on  Union — Ultra  Vires.] 
■ — The  rules  of  a  trade  union,  the  management 
of  which  was  vested  in  a  council,  under  whom 
an  executive  committee  acted,  provided  that  no 
lodge  was  to  give  notice  of  a  strike  until  its 
cas^e  had  been  laid  before  a  council  or  committee 
for  their  approval :  and  that  any  lodge,  or 
number  of  men  in  a  lodge,  ceasing  work  without 
the  approval  of  either  the  committee  or  council 
should  forfeit  all  claims  on  the  union.  A 
number  of  men  in  a  lodge  ceased  work  on  ac- 
count of  a  dispute  with  their  employer  without 


having  laid  their  case  before  the  council  or  the 
committee  for  their  approval.  The  executive 
committee  refused  to  grant  strike  pay,  but  the 
council  on  appeal  allowed  it. 

Held — that  the  resolution  of  the  council  was 
nltra  vires. 

In  RE  Durham  Miners' Association,  Watson 
[r.  Cann,  (1901)  17  T.  L.  R.  39— C.  A. 

(c)  Conspiracy. 

53.  Procuring  DL-icharge  of  Servant — Cause 
of  Action — Malice — Mot/re.'] — Where  an  act  is 
lawful  in  itself  the  motive  with  which  it  is  done 
is  immaterial.  To  induce  a  master  to  discharge 
a  servant,  if  the  discharge  does  not  involve  a 
breach  of  contract,  or  to  induce  a  person  not  to 
employ  a  servant,  though  done  maliciously,  and 
resulting  in  injury  to  the  servant,  does  not  give 
him  any  cause  of  action. 

Keeble  v.  Hicheringill  (11  East,  574,  n.)  and 
Lumley  v.  Gye  (2  I' .  &  B.  216)  discussed  and 
explained  ;  Temperton  v.  Bussell,  (1893)  (1  Q.  B. 
715)  disapproved. 

Judgment  of  the  Court  of  Appeal,  Sub  nam. 
Flood  V.  Jackson,  [1895]  2  Q.  B.  21  ;  69  J.  P. 
388  ;  65  L.  J.  Q.  B.  665  ;  73  L.  T.  161  ;  43  W. 
R.  453,  reversed  (the  Lord  Chancellor  ( Halsbury), 
Lords  Ashbourne  and  Morris  dissenting). 
Allen  v.  Flood,  [1898]  A.  C.  1  ;  62  J.  P.  595  ; 

[67  L.  J.  Q.  B.  119  ;  77  L.  T.  717  ;  14  T.  L.  R. 
125  ;  46  W.  R.  258  ;  H.  L.  (E.). 

54.  Conspiring  with  others  to  induce  a  jjerson, 
not  to  employ  the  Plaintiff.^ — The  jury  found 
that  the  defendant  had  conspired  with  others  to 
induce  a  person  not  to  employ  the  plaintiff,  nor 
to  permit  him  to  hire  or  drive  a  cab. 

Held — that  this  gave  the  plaintiff  no  cause  of 
action. 

Allen  V.  Flood,  [1898]  A.  C.  1  (svpra)  con- 
sidered. 

HuTTLEY  V.  Simmons,  [1898]  1  Q.  B.  181  ; 
67  L.  J.  Q.  B.  213  ;  14  T.  L.  R.  150— Darling  J. 

55.  MalicioHsJy  inducing  Employee  not  to 
Continue  in  Knipjoynient  of  Trader — Maliciously 
inducing  Ciistoiiiers  to  Case  to  Deal  with  Trader 
— Intention  to  Injure  Trader — Interference  with 
Trader  s  Liberty  of  Action — Bight  of  Action — 
Conspiracij  and,  Protection  of  Property  Act, 
1875    (.38  ■&   39    Vict.   c.   86),   ss.   3.    7.]— The 

1  plaintiff  complained  of  the  defendants  and 
i  proved  to  the  satisfaction  of  a  jury  that  the 
defendants  wrongfully  and  maliciou^ly  induced 
customers  and  servants  to  cease  to  deal  with  the 
plaintiff,  that  the  defendant"  did  this  in  pursu- 
ance of  a  conspiracy  framed  among  them,  that 
in  pursuance  of  the  same  conspiracy  they  induced 
\  servants  of  the  plaintiff  not  to  continue  in  the 
'  plaintiff's  employment,  and  that  all  this  was 
[  done  with  malice  in  onler  to  injure  the  plaintiff, 
j  and  that  it  did  injure  the  plaintiff. 
j  Held — that  the  plaintiff's  rights  had  been 
1  infringed  by  the  defendant's  conduct  so  as  to 
give  him  a  cause  of  action  ;  that  the  defendants 
I  violated  their  duty  to  the  plaintiff  and  his 
customers  and  servants,  which  was  to  leave  thera 
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in  the  undisturbed  enjoyment   of  their   libert}' 
of   action,    and   this   violation   of  duty   by   the 
defendants  resulted  in  damage  to  the  plaintiff. 

Held  also — that  sect.  3  of  the  Conspiracy 
and  Protection  of  Property  Act,  1875,  has  no 
application  to  civil  actions ;  it  is  confined 
entirely  to  criminal  proceedings. 

Allni  V.  Flood  ([1898]  A.  C.  1  ;  67  L.  J.  Q.  B. 
119  :  fi2  J.  P.  59.>  ;  46  W.  R.  259  ;  77  L.  T.  717  ; 
14  T.  L.  R.  125— H.  L.  (E.),  No.  53,  .v?/^ra)  dis- 
tinguished. 

Temperton  v.  Ritxsell  ([1893]  1  Q.  B.  715  ;  62 
L.  J.  Q.  B.  412  ;  57  J.  P.  676  ;  41  W.  R.  565  ;  69 
L.  T.  78— C.  A.)  followed. 

Decision  of  the   Irish   Court  of    Appeal  suh 
mm.  Leathern  v.  Craig  ([1899]  2  I.  R.  667,  744) 
affirmed. 
QuiNN    i:    Leathem,  [1901]  A.    C.    495  ;     70 

[L.  J.  P.  C.  76  ;    65  J.  P.  708  ;    50  W.  R.  n9  ; 
85  L.  T.  289  ;  1 7  T.  L.  R.  749— H.  L.  (Ir.) 

56.  Inducnui  Per.^ons  to  rp/n.^e  Eniploiinirnt  to 
Workman  —  Ohjrct,  to  compA  Patjment  of  Mniuy 
due  to  Union — Liabdifij  of  Union  and  Oth'crr.^.] 
Two  officers  of  the  defendant  union,  for  the 
purpose  of  injuring  the  plaintiff,  a  member  of 
the  union,  and  to  punish  him  for  his  offence  in 
not  i)aying  what  he  owed  to  the  society,  induced 
the  plaintiff's  fellow-labourers  to  refuse  to 
work  with  him  and  induced  emplo^'crs  to  refuse 
him  employment. 

Held — that  the  two  officers  were  liable  to 
the  plaintiff  :  and  that  the  union  was  also  liable 
on  the  ground  that  the  officers  acted  for  the 
benefit  of  the  union,  and  that  (even  if  they  were 
not  so  acting)  their  acts  had  been  adopted  by  a 
general  meeting  of  the  union. 

guinit  V.  Leathrm.  ([1901]  A.  C.  495;  70 
L.  J.  P.  C.  76  ;  65  J.  P.  708  ;  50  W.  R.  139  ;  85 
L.  T.  289  ;  17  T.  L.  R.  749— H.  L.  (I.),  supra:) 
followed. 

Decision  of  Walton  J.  (18  T.  L.  R.  500)  varied. 
GiBLAN  r.  National  Amalgamated  La- 
[bourers'  Union  of  Great  Britain  and 
Ireland  and  Others,  [1903]  2  K.  B.  600; 
72  L.  J.  K.  B.  907 ;  89  L.  T.  386  ;  19  T.  L.  R. 
708— C.  A. 

57.  Procuring  Breach  of  Contract — No  Juati- 
f  cation — Cause  of  Action — Absence  of  Intent 

to  Injure.]  —It  is  an  actionable  wrong  to  procure 
a  breach  of  contract  unless  there  be  some  justi- 
fication for  so  doing. 

The  executive  council  of  a  co{il  miners'  trade 
union  were  authorised  by  the  members  to  declare 
a  general  holiday,  at  any  time  they  might  think 
it  necessary  for  the  protection  of  wages  and  of 
the  industry  generally,  in  order  to  arrest  the 
downward  price  of  coal.  The  council  subse- 
quently declared  a  general  holiday  without 
notice  to  the  masters,  when  all  the  miners  left 
off  work  for  the  day.  In  doing  so  the  council 
acted  from  aji  honest  desire  to  forward  the 
interests  of  the  men,  having  been  solicited  by 
the  men  to  advise  and  guiile  them  on  the  point, 
and  not  from  a  desire  to  injure  the  masters,  and 


without  any  malice  towards  them.  In  anaction 
by  the  masters  against  the  trade  union  and  its 
officers  for  wrongfully  and  maliciously  inducing 
the  men  to  break  their  contracts  of  service. 

Held — that  the  defendants  showed  no  justi- 
fication for  their  action  and  were  liable  in 
damages. 

Decision  of  C.  A.  ([1903]  2  K.  B.  545;  72 
L.  J.  K.  B.  893  ;  89  L.  T.  393  ;  19  T.  L.  R.  70S) 
affirmed. 

South    Wales    Miners'    Federation    and 

[Others  v.  Glamorgan  Coal  Co.,  Ld.,  and 

Others,  [1905]  A.  C.  239;  74  L.  J.  K.  P. 

525  ;  .53  W.  R.  593  ;  92  L.  T.  710  ;  21  T.  L.  R. 

441— H.  L.  (E.) 

58.  Trade  Union — Procuring  Servant  to  he 
Discha7'ged- -Masters'  lederatioti — Xo  Brack 
of  Contract — Lock  ont  of  Men  at  one  Place — Man 
Obtaining  Employment  with  Federated  Emjjloyer 
— Name  of  Workman  Sent  to  such  Emploger.] — 
One  of  the  rules  of  a  master  builders"  federation 
provided  that  no  member  should  employ  any 
workman  who  was  on  strike,  or  locked  out,  from 
the  workshop  of  another  member.  At  the  request 
of  the  A.  branch  of  the  federation,  the  secretary 
sent  notice  to  a  firm  of  employers  at  L.  that  the 
plaintiff,  one  of  the  men  working  for  them,  had 
been,  and  still  was,  locked  out  at  A.,  and  the 
employers  in  consequence  wrote  to  their  foreman 
to  the  effect  that  he  had  better  be  discharged,  or 
they  would  get  into  trouble.  The  plaintiff  was 
dismissed,  but  with  the  proper  length  of  notice, 
and  he  now  sued  the  A.  branch  and  three  of  its 
officers  for  wrongfully  and  maliciously  procuring 
his  discharge.  The  County  Court  Judge  held 
that  there  was  no  evidence  to  support  his  case. 

Held— that  the  plaintiff  had  failed  to  bring 
his  case  within  the  rules  laid  down  in  Qiiinn  v. 
Leathem.  ([1901]  A.  C. ;  70  L.  J.  P.  C.  76  ;  65 
J.  P.  708  ;^50  VV.  R.  139  ;  85  L.  T.  289— H.  L., 
No.  55,  supra"),  and  could  not  recover. 
BULCOCK  r.  St.  Anne's  Master  Builders' 

[Federation  and  Others,  (1903)  19  T.  L.  R. 
27— Div.  Ct. 

59.  Trade  Union — Procuring  Breach  of  Con- 
tract— Sufficient  Just  ijic  at  ion  for  Interference — 
Eqval  or  Superior  Bighf — Not  being  actuated 
by  Improj)er  Motives  is  Tn.iu (fi c i e nt — Right  of 
Action.] — A  violation  of  legal  right  committed 
knowingly  is  a  cause  of  action,  and  it  is  a 
violation  of  legal  right  to  interfere  with  con- 
tractual relations  recognised  by  law  if  there  be 
no  sufficifjit  justification  for  the  interference. 

The  plaintiff  entered  into  a  contract  by  which 
he  lx!came  entitled  to  demand  of  a  firm  that  they 
should  teach  him  the  trade  of  a  stonemason. 
The  firm  and  the  men  in  their  employ  were  mem- 
bers of  t lie  defendant  society.  In  consequence 
of  the  action  of  the  society,  the  firm  diil  not 
employ  the  plaintiff  as  a  stonemason  or  instruct 
him  in  his  trade,  because  the  society  threatened 
that  they  would  authorise  their  members  to  give 
two  hours'  n  )tice  to  quit  the  firm's  service  if  the 
plaintiff  was  taught. 

Held — that  it  was  not  a  justification  that  the 
society  acted  boudfidc  in  ilie  best  inteiests  of 
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the  Society  of  Masons,  i.e.,  in  their  own  interests  ; 
that  it  was  not  enough  that  they  were  not 
actuated  by  improper  motives  ;  that  their  suffi- 
cient justification  for  interference  with  the 
plaintiff's  right  must  have  been  an  equal  or 
superior  right  in  themselves,  and  that  no  one 
could  legally  excuse  himself  to  a  man,  of  whose 
contract  he  had  procured  the  breach,  on  the 
ground  that  he  acted  on  a  wrong  under- 
standing of  his  own  rights,  or  without  malice,  or 
bond  fide,  or  in  the  interests  of  himself,  nor  even 
that  he  acted  as  an  altruist,  seeking  only  the 
good  of  another  and  careless  of  his  own  advan- 
tage. 

Read  r.  Friendly  Society  of  Operative 

[Stonemasons  of  England,  Ireland  and 

Wales,  ri9U2]  2  K.  B.  88  ;  71  L.  J.  K.  B. 

634  ;  50  W.  R.  619  ;  86  L.  T.  593  ;  18  T.  L.  K. 

577— Div.  Ct. 

Held,  on  appeal  (varying  decision  of  Divisional 
Court)— that  the  plaintiff  was  entitled  to  main- 
tain an  action  against  the  defendants,  for  the 
defendants  had  knowingly  and  for  their  own 
ends,  procured  the  commission  of  an  actionable 
wrong,  and  had  procured  it  by  the  use  of  illegal 
means,  and  it  was  immaterial  that  they  seemed 
to  have  acted  in  good  faith  and  in  the  best 
interests  of  their  society. 
Read  v.    Friendly  Society  of  Operative 

[Stonemasons  of  England,  Ireland,  and 

Wales,  [1902]  2   K.   B.  732  ;  71  L.  J.   K.  B. 

99i  ;  51  W.  R.  115  ;  87  L.  T.  493  ;  19  T.  L.  R. 
20  ;  66  J.  P.  822— C.  A. 


(d)  Offences. 

60.  "IVatchi/u/  and  Besetting'' — Xulvmee — 
Conspiracy  and  Proteetioti  of  Property  Act, 
1875  (38  &  39  Vict.  c.  8  i)-  ss.  3,  7.J— Watching 
and  besetting  a  man's  house  in  order  to  compel 
him  to  do  or  not  to  do  what  is  lawful  for  him 
not  to  do  or  do  is  a  nuisance  at  common  law, 
and  is,  therefore,  done  "  wrongfully  and  without 
lawful  authority  "  within  the  meaning  of  sect.  7 
of  the  Conspiracy  and  Protection  of  Property 
Act,  1875,  unless  some  reasonable  justification 
for  it  is  consistent  with  the  evidence.  Watching 
and  besetting  are  only  lawful  in  the  cases  men- 
tioned at  the  end  of  the  section,  viz.,  for  the 
purpose  of  obtaining  or  communicating  informa- 
tion. Watching  and  besetting  the  house  or 
place  of  business  of  one  person  with  a  view  to 
compel  another  person  is  within  the  section. 

Decision  in  J.  Lyom  <^-  Svns  v.  Wllltlns  ([1896] 
1  Ch.  811  ;  65  L.  J.  Ch.  601  ;  45  W.  R.  19  ;  74 
L.  T.  358 — C.  A.)  approved. 

Decision  of  Byrne,  J.,  affirmed. 
J.  T.yons  &  Sons  v.  Wilkins,  [1899]  1  Ch.  255  ; 

[68  L.  J.  Ch.  146  ;  63  J.  P.  339  ;  47  W.  R. 

291  ;    79  L.  T.   709  ;    15  T.  L.  R.  128— C.  A. 

61.  "  Watching  a r.d  Besetting'" — \uisanee  — 
Conspiracy  and  Protecthm  of  Property  Act, 
1875  (38  &  39  Vict.  c.  86),  s.  7.]— Watching  or 
besetting  is  unlawful  within  the  meaning  of 
sect.  7,  sub-sect.  4,  unless  it  is  in  order  merelv 


1  to  obtain  or  communicate  information.  Watch- 
I  ing  or  besetting  a  house  or  other  place  where 
1  the  workmen  are  is  unlawful,  if  done  in  order 
'  to  compel  a  master  to  do  or  abstain  from  doing 
!  what  he  has  a  legal  right  to  abstain  from  doing 
■  or  to  do. 

J.  Lyons  S,-  Sims  v.  Wilkins  ([1899]  1  Ch.  255  ; 
1  68  L.  J.  Ch.  116  ;  63  J.  P.  339  ;  47  W.  R.  291  ; 
I  79  L.  T.  709  ;  15  T.  L.  R.  128— C.  A.,  supra) 
followed. 

There  is  nothing  in  the  Conspiracy  and  Pro- 
tection of  Property  Act,  1875,  which  defines  the 
i  duration  of  the  watching.  It  may  be  for  a  short 
I  time.  The  word  "  attendance  "  does  not  neces- 
j  sarily  imply  any  lengthened  attendance  upon 
1  the  spot  ;  nor  is  there  anything  in  the  statute  to 
I  limit  its  operation  to  a  place  habitually  fre- 
j  quented  by  the  workman,  such  as  the  house 
\  where  he  resides  or  the  place  where  he  works. 
I  The  words  "  place  where  he  happens  to  be " 
embrace  any  place  where  the  workman  is  found, 
however  casually. 

Charnock   r.   Court,    [1899]    2   Ch.   35;    68 
[L.  J.  Ch.  550  ;  63  J.  P.  456  ;  47  W.  R.  633  ; 
I  80  L.  T.  564— Stirling,  J. 

I  62.  "  Watching  and  Besetting  " — Picketing — 
Offence — Con.tpiracy  and  Protection  of  Property 
Act,  1875  (38  &  39  Vict.  c.  86),  s.  7,  sub-s.  4.]— 
;  The  defendants  stationed  pickets  to  watch  the 
plaintiffs'  printing  works  for  Ihe  purpose  of 
inducing  the  workmen  employed  by  the  plain- 
tiffs to  join  the  union,  and  then  to  determine 
their  employment  by  proper  notices,  the  object 
being  to  compel  the  plaintiffs  to  become  em- 
ployers of  union  men  and  to  abstain  from  employ- 
ing non-union  men.  There  was  no  evidence  that 
the  pickets  invited  the  men  to  break  their  con- 
tracts. This  was  carried  out  without  causing 
I  by  violence,  obstruction,  or  otherwise  a  common 
law  nuisance. 

Held — that  this  was  not  an  offence  within 
sect.  7,  sub-sect.  4,  of  the  Conspiracy  and  Pro- 
tection of  Property  Act,  1875,  and  an  action 
would  not  lie  in  respect  thereof. 

Per  Vaughan  Williams  and  Moulton,  L.J.J.  : 
The  object  of  sect.  7  is  to  give,  in  respect  of 
certain  specified  cla=ses  of  acts,  for  which  there 
'.  was  previously  a  civil  remedy,  a  criminal  remedy 
by  summary  proceedings  before  justices. 
Ward,  Lock  &  Co.,  Ld.  r.  The  Operative 

[Printers'  Assistants'  Society  and 
!  Another,  (1906)  22  T.  L.  R.  327— C.  A. 
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Injunction;  Meaning  of  "Registered"; 
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And  see  Libel  &  Slander,  No.  50.         | 
I.  REGISTRATION. 

1.   Application, 

1.  Application  to  Register  a  Name  in  Plain 
Lettei s— Patents,  Designs  and  Trade  Marks  Act, 
1883  (46  4-  47  Vict.  V.  57),  s.  64  (1)  (a).]— 
H.R.H.  Princess  Christian  had  given  her  cons -nt 
to  the  applicant  that  a  multiple-eyed  needle, 
which  the  applicant  alleged  she  had  invented,  ! 
should  be  callei  the  Princess  Christian  needle. 
The  applicant  applied  to  register  the  words 
"  Princess  Christian  "  in  plain  letters  as  a  trade  J 
mark  in  Class  13  in  respect  of  needles  with  | 
multiple  eyes. 

Held — that  the  registration  must  be  refused 
on  the  ground  that,  according  to  sub-sect,  (a)  of 
sect.  (54  of  the  Patents,  Designs  nd  Trade  Marks 
Act,  1883,  there  was  not  in  the  case  a  name 
of  an  individual  or  firm  printed,  impressed  or 
woven  in  some  particular  and  distinctive  manner,  i 
and  this  was  an  application  to  register  a  name  in 
plain  letters.  ! 

In  re  Carroll's  Application  to  register  ! 

[A  Trade  Mark,  (1899)  16  R.  P.  C.  82— 
Kekewich,  J,  | 

2.  Appeal  to  Board  of  Trade  — Appeal  referred  1 
to  Court — Directions  hg  Board  of  Trade — Trade  \ 
Marks  Rules,  1890,  S'o.  2  J.]— The  applicants 
applied  to  register  a  label.  The  Comptroller 
refused  to  proceed  with  the  application,  as  the 
mark  did  not  consist  of  any  of  the  essential 
particula's  required  as  a  condition  of  the  regis- 
tration of  a  new  trade  mark.  The  applicants 
appealed  to  the  Board  of  Trade,  who  referred 
the  appeal  to  the  Court,  directing  that  notice  of 
the  application  should  be  served  upon  the  Comp- 
troller-Oeneral  and  Liebig's  Extract  of  Meat 
Company,  Ld. 

Held— that  the  direction  was  authorised  by 
Rule  23  of  the  Trade  Marks  Rules,  1890,  which 
have  the  force  of  a  statute,  and  that  both  the 
Comptroller-(Jeneral  and  Liebig's  Extract  of 
Meat  Company,  Ld.,  must  be  served. 
In  reE.ktractofMeat  (Baron  Liebio)  Pho- 

[TOGRAPH  Brand,  Ld.,  (1900)  17  R.  P.  C. 
161 — Cozens-Hardy,  J. 


3.  Title  of  Applicants — User  in  England.] — 
Previous  to  1893,  one  Schering  had  manufac- 
tured in  Germany  a  solution  of  formic  aldehyde 
(or  formaldehyde)  in  water,  the  proportion  being 
40  per  cent,  of  formaldehyde  to  60  per  cent,  of 
water.  This  he  used  for  disinfecting  and  photo- 
graphic purposes.  He  formed  a  company,  and 
in  1893  invented  the  word  "  Formalin,"  meaning 
40  per  cent,  solution  of  formaldehyde.  In  the 
same  year  letters  patent  were  granted  in  Great 
Britain  to  S.  P.  for  the  preparation  called 
"  Formalin  "  on  a  communication  from  abroad 
by  the  Clu'mische  Fuhrik  auf  Action  vormah  E. 
Scliering,  described  in  the  specification  as  "  The 
new  antiseptic  material  called  formalin  .  ,  ,  a 
water-white  liquid  of  pungent  odour,  and  it  con- 
tains 40  per  cent,  of  pure  formaldehyde  combined 
with  60  per  cent,  of  water." 

In  1894,  Schering  or  his  company  obtained  the 
registration  in  Germany  of  the  word  "formalin" 
as  an  invented  word.  In  March,  1897,  the 
Formalin  Hygienic  Co.,  Ld.,  was  incorporated  in 
this  country,  and  on  April  6th,  1897.  by  assign- 
ment from  Schering's  Co.,  the  Formalin  Hygienic 
Co.  obtained  letters  patent,  and  weie  appointed 
sole  agents  in  Great  Britain  and  other  countries 
for  Schering's  company.  On  July  25th,  1898,  the 
Formalin  Hygienic  Co.  applied  for  the  registra- 
tion of  the  word  "  F'ormalin  "  as  a  trade  mark. 

Held — that  the  applicants  had  no  title  to 
apply  for  the  registration,  they  bad  no  right 
whatever  to  manufacture  and  sell  "  Formalin  " 
as  their  own  manufacture,  that  the  particular 
word  "  Formalin  "  had  never  in  England  repre- 
sented to  the  trade  at  large  or  to  the  public  any 
manufacture  of  any  particular  individual. 

In   re  The   Formalin   Hygienic    Co.,   Ld., 
[(1900)  17  R.  P,  C.  486— Farwell,  J, 

4.  Form  of  Application  to  Register  Old  Trade 
Mark  hg  Firm — Essential  Particulars — Dis- 
claimer— Patents,  Designs  and  Trade  Marks  Act, 
1883  (46  &  47  Vict.  c.  hT),  ss.  64,  74.  J— An  appli- 
cation was  made  to  register  a  trade  mark  con- 
sisting of  a  label  which  (inter  alia')  contained 
the  device  of  a  lion  rampant  surrounded  by  a 
border  with  ornamental  work  outside  and  with  a 
band  underneath  ;  it  had  also  on  another  part 
the  device  of  a  scroll  unfurled  f lom  a  roller,  on 
which  the  directions  for  use  appeared. 

The  applicants  proved  user  of  the  label  before 
the  13th  of  August,  1875,  and  continuous  user 
since.  The  trade  was  small  for  a  go<id  many 
years.  Pink  labels  were  used  up  to  1877,  and 
since  1877  yellow  labe's  difiFering  from  the  pink 
were  used  in  connection  with  the  same  goods, 
and  were  used  ever  since.  In  189t  another 
variety  of  yellow  label  was  a'so  adoptcil  and 
used  ever  since,  but  there  had  been  no  abandon- 
ment of  the  pink  label. 

Held — that  (1)  it  was  not  necessary  in  the 
application  to  state  the  names  of  the  members 
of  the  firm  for  the  time  being  since  the  alleged 
first  user,  nor  even  to  insert  the  words  ■'  and  their 
predecessors  in  business,  members  of  the  firm 
for  the  time  being."  (2)  Assuming  that  the  mark 
in  (]uestion  was  properly  registerable  as  an  old 
mark  under  sect.  6t  (3)(ii.\  there  need  not  be  a 
disclaimer  under  sect.  74  (I),  sub-head  2,  because 


855 


TRADE   MARKS   AND   DESIGNS. 


866 


Registration— CojiimKerf. 

no  addition  to  the  mark  as  used  was  asked  for  (3). 
The  mark,  however,  was  not  registerable,  inas- 
much as  sect.  64  (3)  (11.)  refers  only  to  marks 
consisting  of  a  word  or  words,  letter,  figure  or 
combination  of  letters  or  figures  or  of  letters  and 
figures,  used  as  a  trade  mark — figures  meaning 
numerals.    (3)  The  applicants  could  not  register 
the   old   mark  without  slating  essential  parti- 
culars as  defined  in  sect.  64  (1),  and  disclaiming 
the  exclusive  right  of  added  matter. 
In  re  Wright,  Crossley&;  Co.'s  Application 
[for  a  Trade  Mark,  [1900]  2  Ch.  218  ;  69 
L.  J.  Ch.  589  ;  83  L.  T.  1.50  ;  17  R.  P.  C.  386— 
Byrne,  J. 

6.  Di.schtimrr  hi/  Amrndmrnf  —Mark  Alfcady 
on  Begistcr  Llnitical  in   EKxrnfutJx—SuprrfiHihj 
—  Conrcnifucc — I'afrnfK,    Brxir/ti.f    and    Trade\ 
Marks  Acts,  1883  and  1888  (46 '&  47  Vict.  r.  .57,  I 
s.  62  ;  51  &  52  Vict.  c.  50,  s.  8).]— The  applicants  I 
applied  to  register  a  trade  mark  the  essential  i 
particulars  of  which  were  stated  to  be  the  com-  [ 
bination  of  devictsand  the  word  "  Hero,"  and 
the  applicants  disclaimed  any  right  to  the  ex- 
clusive use  of  the  added  matter  except  in  so  far 
as  it  consisted  of  their  own  name.     The  appli- 
cants di-clamed  the  word  "Hero"  as  being  an 
essential  part  of  the  mark. 

Held — that   the   application   failed   on   two  j 
grounds  :  j 

First,  in  point  of  form,  viz.,  that  a  disclaimer 
must  be  contained  in  the  application  and  is  not 
allowed  to  be  inserted  by  amendment. 

In  re  Meeus'  Apj>ficafion  ([1891 J    1  Ch.  41  ;  , 
60  L.  J.  Ch.  96  ;  39  W.  K.  216  ;  63  L.   T.   610  ; 
8  R.  P.  C.  25— Chitty,  J.)  and  In  re  ApoUinarls  j 
Company's  Trade  Marks  ([1891]  2  Ch.  186  ;  61 
L.  J.   Ch.  625  ;  39  W.  R.  309  ;  65  L.  T.  6  ;  8 
R.  P.  C.  137— C.  A.)  followed. 

Secondly,    because    the    application   was    to 
register  a  mark  which  was  identical  in  all  the  i 
essentials   of   the   mark   with   another  existing 
registered  mark,  and  which  absolutely  covered 
it  ;  that  the  application  was  an  absurd  one  :  and 
that  the  Court  would  not  allow  an  application  ' 
to  be  put  on  the  register  which  was  absolutely  ! 
superfluous  so  far  as  English  law  was  concerned, 
and  would  cumber  the  register  needlessly  and 
unnecessaiily,  simply  on  the  suggestion  that  it 
might  be  a  convenience  in  some  foreign  countries, 
with  a  view  to  some  other  proceedings,  to  have  a 
duplicate  registration  of  the  mark. 

Baker  v.  Rawson  ((1889)  45  Ch.  D.  519  ;  60 
L.  J.  Ch.  49  ;  63  L.  T.  306— North,  J.)  followed. 
In  re  Player  &  Sons'  Trade  Mark,  [1901] 

[1  Ch.  382  ;  70  L.  J.  Ch.  359  ;  84  L.  T.  190  ; 
18  R.  P.  C.  65— Cozens-Hardy,  J. 

6.  Device  likely  to  Decelre — Patents,  Designs 
and  Trade  Marks  Act,  1883  (46  &  47  Vict.  c.  57), 
*.  72  (2).] — A  company  had  tor  several  years  on 
the  regisier  in  respect  of  cider  two  marks,  one 
consisting  of  a  device  or  devices  in  the  centre  of 
■which  was  the  figure  of  an  apple,  and  in  part  of 
the  border  round  that  device  were  the  words 
"Apple  Brand,"  and  the  other  device  simply 
consisting  of  the  words   "Apple  Brand."     Their 


cider  was  known  in  the  trade  as  "Apple  Brand." 
!  The  applicants  had  the  word  "  Pomril"  alone  on 
'  the  register  in  respect  of  cider,  and  they  asked 
to  have  put  on  the  register  a  device  the  pro- 
minent feature  of  which  was  the  figure  of  half 
an  apple  showing  the  pips,  within  the  edges  of 
which  was  the  word  "  Pomril."  The  Comptroller 
refused  to  register  it  without  the  consent  of  the 
company. 

Held — that  the  applicants  were  not  entitled 
to  have  on  the  register  the  device  of  an  apple,  or 
a  representation  of  an  apple  in  any  way  which 
would  be  likely  to  lead  to  the  word  "  Apple  "  or 
"  Apple  Brand"  becoming  in  any  way  identified 
or  associated  with  their  goods  ;  that  the  pro- 
posed device  was  likely  to  deceive  ;  and  that  the 
application  must  be  refused. 

In  re  Pomril,  Ld.,  (1901)  17  T.  L.  R.  279  ;  18 
[R.  P.  C.  181— Joyce,  J. 

7.  Similar  Mark  on  Begister — User — Bectifi- 
cation — Fii^e  Years'  Registration — Patents,  De- 
signs, and  Trade  Marks  Act,  1883  (46  &  47  Vict. 
e.  57),  ss.  72,  76,  90.]— In  order  to  entitle  a 
person  to  register  a  mark,  there  being  a  similar 
mark  already  on  the  register,  he  must  make  out 
that  there  was  a  user  of  the  mark  in  England 
before  that  date. 

The  applicants  carried  on  business  as  brewers 
and  wine  and  spirit  merchants,  and  dealers  in 
aerated  waters  in  Dorsetshire.  The  respondents 
carried  on  business  as  mineral  water  manufac- 
turers in  Yorkshire.  Neither  trader  was  known 
nor  were  his  goods  known  in  the  district  of  the 
other  trader.  The  applicants  and  their  prede- 
cessors in  title  had  carried  on  their  business  from 
before  1876  to  the  present  time.  In  1882  they 
added  to  that  business  a  business  in  aerated 
waters.  In  1875  or  thereabouts,  they  adopted  as 
their  trade  mark,  in  connection  with  the  brewery 
business,  a  pictorial  representation  of  a  badger, 
and  they  had  used  it  in  connection  with  that 
business  ever  since.  When,  in  1882,  they  com- 
menced the  manufacture  of  aerated  waters,  they 
never  used  the  trade  mark  in  connection  with 
aerated  waters  in  any  other  manner  than  by 
making  use  of  price  lists  on  the  back  of  which 
they  placed  the  words  "Trade  Mark"  and  the 
picture  of  a  badger.  In  1887  the  respondents' 
predecessor  in  title  adopted  a  pictorial  repre- 
sentation of  a  badger  as  his  trade  mark  in 
connection  with  his  mineral  water  business,  and 
he  registered  that  trade  mark  for  goods  in 
Class  44,  that  is  to  say  '  mineral  and  aerated 
waters,  natural  and  artificial,  including  ginger 
beer,"  and  he  had  ever  since  used  it  in  labels 
upon  his  bottles. 

In  1901  the  applicants  registered  their  trade 
mark  for  goods  in  Class  42,  that  is  to  say  "  Fer- 
mented liquors  and  spirits."  They  sought  to 
register  the  same  for  goods  in  Class  44.  The 
applicants  moved  to  remove  the  respondents' 
mark. 

Held— that  the  registration  of  both  marks 
could  not  be  allowed  ;  that  neither  of  the  marks 
was  an  old  mark,  that  is  to  say  a  mark  in  use 
before  August  13th,  1875. 

Jackson  4'   C.I.  v.  Napper  ((1886)  25  Ch.  D. 
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162,  177  ;  56  L.  J.  Ch.  406  ;  35  W.   R.  228  ;  55 

L.  T.  836— Stilling,  J.)  followed.  I 

Held  also  —  that  the  respondents'  mark 
having  been  on  the  register  for  more  than  five 
years  was  not  conclusive  evidence  of  his  right 
to  its  exclusive  use. 

Edwards  v.  Dennis  ((1885)  30  Ch.  D.  451  ;  55 
L.  J.  Ch.  125  ;  54  L.  T.  112— C.  A.)  followed. 

Held  also  — that  the  respondents'  mark 
oujjht  not  to  be  taken  oflE  as  the  entry  of  his  mark 
upon  the  register  in  1888  was  not  niade  without 
sufficient  cause,  seeing  that  the  respondents 
predecessor  acted  bonajide  and  without  know- 
ledge of  the  applicants'  business  or  trade  mark, 
and  the  applicants'  predecessor  in  title  had 
never  used  the  mark  upon  aerated  waters,  or 
upon  any  wrapper  or  case  containing  such 
goods :  and  that  the  respondents  were  entitled 
to  retain  the  mark,  and  the  applicants'  mark 
could  not  be  put  on. 
In  re  Veritys'  Trade  Mark  ;  In  re  Appli- 

[CATioN  OF   Hall  and   Woodhouse,  Ld., 

(1902)    18    T.  L.   B.   214  ;  19    R.    P.  C.  58— 
Buckley,  J. 

8.  Dlstinctice  Words  Forming  Part  of  a 
Label — ''Added  Matter" — Disclaimer — Patents, 
Designs,  and  Trade  Marhs  Act,  1883  (46  &  47 
Vict.  ('.  57),  s.  M— Patents,  Designs,  and  Trade 
Marks  Acts,  1888  (51  &  52  Vict.  c.  50),  s.  10.] 
— Application  was  made  for  registrati  m  of  a 
trade  mark  in  Class  42  in  respect  of  baking 
powder.  'Ihe  application  claimed  that  the 
essential  particular  of  the  trade  mark  was  that 
it  was  a  distinctive  label.  The  label  proper 
was  on  a  red  foundation,  and  alongside  there 
were,  on  a  yellow  fuundaiion,  descriptive  words 
praising  the  article  and  giving  instructions  for 
its  use. 

Held — that  the  yellow  part  was  "  added 
matter"  and  must  be  disclaimed,  because  it 
came  within  the  second  sub-sect,  of  sect.  04  of 
the  Patents,  Designs,  and  Trade  Marks  Act,  1883, 
as  amended  by  sect.  10  of  the  Patents,  Designs, 
and  Trade  Marks  Act,  1888  ;  and  the  motion 
must  be  dismissed  with  costs. 

In  re  Clement  et  Cie's  Trade  Mark  ([1900] 
1  Ch.  114  ;  69  L.  J.   Ch.   52  ;  48  \V.  R.  67  ;  81 
L.  T.  400  :  16  T.  L.  R.  28  ;  16  R.  P.  C.  611  — 
C.  A.,  No.  22,  infra)  followed. 
L\   BE  Royal  Baking  Powder  Company's 

[Application  for  a  Trade  Maijk,  f.o  VV.  R. 

454;  18    T.   L.    R.    423;    19    R.    P.  C.  261  — 
Farwell,  J. 

9.  Goods  Not  ''of  the  Same  Deseri/dion" — 
''Millennium'" — Previously  Registered  for  FUmr, 
etc. —  Used  on  Carts  Delivering  such  Flovr — 
Xow  Allowedfor  Carriages  Generally — Patents, 
Designs,  and  Trade  Marks  Act,  1883  (46  &  47 
Vict.  c.  57),  *.  72.] — The  applicants  sought  to 
register  the  word  "Millennium"  as  a  trade 
mark  for  carriages  generally.  It  had  previously 
been  registered  for  flour,  bread,  etc.,  by  a  firm  of 
millers,  and  was  used  on  the  vans  antl  caits  used 
to  deliver  such  products  :  and  the  millers  now 
opposed  the  application,  on  the  ground  that  the 
proposed  use  of  the  word  might   lead  to  con- 


fusion, and  cause  the  public  to  purchase  products 
not  in  fact  manufactured  by  them. 

Held — that  the  opponents  were  not  registered 
in  respect  of  '-the  pame  descri|)ti<m  of  goods," 
and  that  the  application  shou  d  hi  allowed. 
In  the   Matter  of    Lake    and    Klliott's 

[Application  fob  a  Trade  Mark,  (19u3) 
20  R.  P.  C.  605— Kekewich,J. 

10.  Application  Wrongly  Made  in  Nayie  of 
Old  Proprietors — Proposed  Mark  Never  Used 
as  a  Trade  Mark  by  Itself  prior  to  August,  1875 
— Application  Refused — Companies  Act,  1862 
(25  &  26  Vict.  c.  89).  s.  il  — Trade  Mark  Rules, 
1900,  rules  5  and  11.]— The  busiuessof  J.  H.  k  Co. 
had  been  transferred  by  J.  H.,  its  proprietor,  to 
M.&Co.,  Ld.  ;  and  the  latter  now  applied  in  the 
name  of  J  H.  &  Co.  for  the  registration  of  a 
device  used  by  J.  H.  prior  to  1875. 

Tie  application  was  refused  on   the  ground 

(1)  that  it  was  not  ma^le  in  the  right  name,  and 

(2)  that  the  prop  sed  mark  was  never  used 
be! ore  the  year  1875  without  the  name  '•  J.  H." 
or  "J.  H.  &  Co."  being  used  in  juxtapositioQ 
with  it. 

In  the  Matter  of  James  Heddle  &  Co.'s 

[Application  to  Register  Trade  Marks, 

(1903)  20  R.  P.  C  599— Byrne,  J. 

11.  Opponent  Not  Selling  the  Particular 
Goods — Opponent  Uxing  Same  Mark  {Unregis- 
tered} for  Goods  in  Same  Class — Application 
Alloiced.'] — An  application  by  L.  to  register  a 
device  as  a  trade  mark  in  respect  of  gelatine  for 
purposes  of  goods  was  opposed  by  F.  tV;  Co. 

It  appeared  that  F.  &  Co.  had  not  traded  in 
gelatine,  but  had  use!  the  same  device  (not 
registered  as  a  trade  mark)  in  respect  of  other 
food  in  the  same  class,  viz.,  sago  and  tapioca. 

Held — that  having  regard  to  the  circum- 
stances, there  was  no  reasonable  probability 
of  deception,  and  that  registration  should  be 
allowed. 

In  re  Leiner's  Application  fob  a  Tr.ade 
[Mark,  [1903]  20  R.  P.  C.  253— Byrne,  J. 

12.  Mark  calculated  to  Deceive  —  Similar 
to  Marks  already  Refused — Discretion  of  Comp- 
troller—  Patents,  Designs,  and  Trade  Marks 
Act,  1883  (46  &  47  Vict.  c.  57),  s.  73.]— The 
comptroller  has  a  discretion  as  to  the  registering 
of  trade  marks,  and  the  Court  will  not  lightly 
overrule  the  judicial  exercise  of  that  discretion. 

Thus  the  Court  refused  to  interfere  where  the 
comptroller  refused  to  register  a  mark  on  the 
ground  that  similar  marks  had  been  put  forward 
by  other  persons  and  refused,  and  that  the 
ap{)licants  declined  to  make  inquiries  as  to 
whether  such  persons  were  using  the  marks. 
In  re  Booth's  Distillekiks  Co.'s  .Vimm.ic.v- 
[tion,  (1904)  21  R.  P.  C.  18— FarAcll,  .1. 

13.  Design  and  Patent  for  same  Innntion  — 
Second  and  similar  Design — Use  of  one  Number 
only — h'noiclid(/e  of  Sellir — Patents,  Desi//ns 
and  Trade  Marks  Act.  1883  (46  &  47  Vict.  c.  57). 
ss.  47,  <>L] — A  patent  and  a  registered  design  for 
the  same  invention  mav  coexist. 
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The  i)laintifl:s  applied  for  letters  patent  for 
an  invention,  and,  before  they  obtained  them, 
registered  a  design. 

Held — that  the  registration  was  valid. 

The  plaintiffs  subsequently  registered  a  second 
design  which  was  very  similar  to  the  first. 

SniiHe,  in  such  a  case  it  is  not  necessary  to 
mark  machines  with  both  registered  numbers. 

The  defendants  had  no  knowledge  of  the  regis- 
tration at  the  date  when  an  action  for  infringe- 
ment was  commenced  against  them  ;  but  they 
sold  some  machines  after  writ,  and,  upon  an 
application  for  an  interlocutory  injunction,  they 
offered  to  keep  an  account. 

Held — that  they  were  not  liable  in  damages 
for  sales  effected  before  writ,  but  that  they  could 
not  rely  on  want  of  knowledge  in  answer  to  the 
plaintiffs'  claim  for  an  injunction. 

Decision  of  Byrne,  J.   ([1901]   1  Ch.  264;  73 
L.  J.  Ch.  266 ;  90  L.  T.  3^2  ;  20  T.  L.   E.  144  ; 
21  R.  P.  C.  137)  affirmed. 
Werner  Motors,  Ld.  v.  A.  W.  Gamage,  Ld., 

[1904]  2    Ch.   580;    73  L.  J.  Ch.    770;     20 

T.  L.  K.  796  ;  21  R.  P.  C.  621  ;  53  W.  R.  167  ; 
91  L.  T.  588— C.  A. 

14.  Infringement — Clasnex  of  Goods — Spirits 
— Sloe  Gin  —Cat  and  Barrel  Mark  —Patents, 
Designs  and  Trade  Marks  Act,  1883  (46  &  47 
Vict.  c.  57),  ss.  64,  105.]— The  plaintiffs,  an  old- 
established  firm  of  distillers  and  spirit  mer- 
chants, about  1849  adopted  a  "cat  and  barrel" 
mark  for  their  goods,  more  especially  for  their 
"  Old  Tom  gin."  In  1879  they  registered  this 
mark  under  the  Act  of  1875  in  class  43  for 
fermented  spirits  and  liquors  as  a  mark  which 
had  been  in  use  for  over  twenty-five  years.  Two 
other  "cat  and  barrel"  marks  of  a  much  later 
date,  and  not  very  similar,  are  also  on  the 
register.  It  appeared  that  in  1879  the  plaintiffs 
were  not  manufacturing  sloe  gin,  but  they  were 
then  selling  dry  gin  and  sweetened  gin,  and  in 
1898  began  to  sell  sloe  gin. 

Held — that  the  plaintiffs'  registration  ex- 
tended to  sloe  gin  ;  and  that  the  defendants  in 
using  a  mark  like  that  of  the  plaintiffs  for  sloe 
gin  iiad  committed  an  infringement. 

Edwards  v.  Dennis  ((1885)  30  Ch.  D.  454  ;  55 
L.  J  Ch.  127  ;  54  L.  T.  112— C.  A.)  discussed. 

The  doctrine  of  that  case  only  applies  where 
the    parties   denl    in    goods    of    a  substantially 
different  character. 
Board  &  Son  v.  Huddart,  (1904)  89  L.  T. 

[718  ;  20   T.    L.    R.   142  ;  21   R.  P.  C.  149— 
Eady,  J. 

15.  '^  Distinctite  MarW — ApoUinaris — Trade 
Marks  Act,  1905  (5  Edw.  7,  c.  15),  s.  9  (4),  (.5).J 
— The  owners  of  the  ApoUinaris  spring  at  N. 
applied  to  register  the  word  "ApoUinaris"  as  a 
trade  mark  in  class  44  for  mineral  waters.  It 
was  proved  that  the  word  meant,  in  commerce, 
mineral  water  from  the  applicants'  spring  and  no 
other. 

Held — that  the  word  should  be  deemed  a  "  dis- 
tinctive mark"  and  registered  upon  the  owners 


undertaking  to  use  it  only  in  respect  of  water 
from  their  property  at  N.  or  in  the  neighbourhood. 

In  re  "  Apollinaris  "  Trade  Mark,  [1907]  2 

[Ch.  178  ;  76  L.  J.  Ch.  437  ;  96  L.  T.  877  ;  23 

T.  L.  R.  515  ;  24  R.  P.  C.  436— Kekewich,  J. 

16.  Design — Mark  Capable  of  being  registered 
as  a  Design — Trade  Marks  Act,  1905  (.i  Edw.  7, 
0.  15),  ss.  3,  9.] — It  is  not  a  fatal  objection  to  an 
application  to  register  what  is  claimed  to  be  a 
tiade  mark  that  the  mark  in  question  is  capable 
of  being  registered  as  a  design. 

Registration  as  a  trade  mark  and  registration 
as  a  design  are  not  mutually  exclusive. 
In  re  United   States  Playing  Card  Co., 
[(1907)  24  T.  L.  R.  140— Eady,  J. 

17.  Associated  Trade  Marks — "  Closely  liesem- 
bling  a  Trade  Mark  Already  on  the  Register  " — 
"For  the  Same  Goods  or  Description  of  Goods" 
—Trade  Marks  Act,  1905  (5  Edw.  7,  c.  15),  s. 
24.]— Sect.  24  of  the  Trade  Marks  Act,  1905,— 
which  provides  that  "  if  application  be  made  for 
the  registration  of  a  trade  mark  so  closely  resem- 
bling a  trade  mark  of  the  applicant  already  on 
the  register  for  the  same  goods  or  description  of 
goods  as  to  be  calculateil  to  deceive  or  caui-e 
confusion  if  used  by  a  person  other  than  ihe 
applicant,  the  tribunal  hearing  the  application 
may  require  as  a  condition  of  registration  that 
such  trade  marks  shall  be  entered  on  the  register 
as  associated  trade  marks" — does  not  apply 
where  the  owner  of  a  mark  already  registered  in 
respect  of  a  certain  class  of  goods  applies  to  have 
it  registered  in  respect  of  another  class  of  goods, 
but  where  some  person  seeks  to  register  a  trade 
mark  resembling  one  already  registered  by  some- 
one else  in  respect  of  the  same  kind  of  article. 

In  ee  Birmingham  Small  Arms  Co.'s  Appli- 

[CATION,  [1907]  2  Ch.  397  ;  76  L.  J.  Ch.  571  ; 

97  L.  T.  330  ;  23  T.  L.  R.  050  ;  24  R.  P.  C.  568 

— Kekewich,  J. 

See  also  No.  21. 

(2)  Invented  or  descriptive  name;   secondary 
meaning. 

18.  Inrented  -Word — Reference  to  Chai'acter 
or  Quality  of  Goods — Patents,  Designs,  and 
Trade  Marks  Act,  1883  (46  &  47  Vict.  c.  57), 
s.  64,  sub-s.  I— Patents,  S,-c.,  Act,  1888  (51  &  52 
Vict.  c.  50),  s.  10,  .mb-s.  1.]— The  provision  in 
sub-sect.  1  (d')  of  sect.  10  of  the  Trade  Marks 
Act,  1888,  is  not  qualified  by  the  condition  in  (e). 
The  two  clauses  are  independent. 

Therefore  a  word  which  is  "  an  invented 
word  "  within  clause  {d')  may  be  registered  as  a 
trade  mark,  though  it  has  "  reference  to  the 
character  and  quality  of  the  goods"  within  the 
meaning  of  clause  {e). 

The  word  "  Solio  "  is  capable  of  registration  as 
a  trade  mark  in  respect  of  photographic  paper. 

Judgment  of  the  Court  of  Appeal  reversed. 

Re  Farbenfabriken  Application  ((1894),  1  Ch. 
645)  overruled. 

Eastman  Photographic  Materials  Co.  v. 
[Comptroller  -  General  of  Patents, 
Designs,  and  Trade  Marks,  [1898  J  A.  C. 
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571  ;  07  L.  J.  (Ch.)  628  ;  79  L.   T.  195  ;  15  R. 

P.   C.   47C.  ;  14  T.  L.  R.  527  ;  47  W.  R.  152- 

H.  L.  (E.) 

19.  Invented  Word — Siiitihir  sound  to  word 
wJdch  cannot  he  llegisfercd — Patent k,  DcHignx, 
and  Trade  Marks  Act,  1888  (51  &  52  Vict.  c.  50), 
s.  10  (1)  (^/)  (e).'] — Where  a  particular  word 
cannot  be  registered  as  a  trade  mark,  another 
word  sounding  exactly  like  it,  but  spelt  dif- 
ferently, cannot  be  registered. 

Decision  of  Kekewich,  J.  (77  L.  T.  495 ;  14  T. 
L.  R.)  atBrmed. 

In  re  Riplky  and  Sons'  Trade  Mark,  (1898) 

[78  L.  T.  3(i7  ;  15  R.  P.  C.  151  ;  14  T.  L.  R.  299 

— C.  A. 

20.  Passing  off — Action  to  Restrain — Motion 
for  Interlocutor]!  Injunction  —  Form  of  In- 
'unction.'\ — In  1887,  B.  &  Co.  commenced  to  sell 
Indian  cigars  under  the  brand  "  Flor  de  Din- 
digul,"  and  had  since  sold  the  same  in  large 
quantities.  The  cigars  were  often  asked  for  and 
sold  as  "  Dindigul  "  cigars  ;  the  name  "  Dindigul" 
had  not  prior  to  B.  &  Co.'s  use  been  used  as  part 
of  the  name  of  a  cigar.  In  1897  H.  commenced 
to  sell  cigars  under  the  brand  "  Cigarro  de 
Dindigul."  H.  k.  Co.  commenced  an  action 
against  H.  to  restrain  H.  from  using  in  connection 
with  cigars  the  words  "  Cigarro  de  Dindigul," 
"  Dindigul,"  or  "  Flor  de  Dindigul,"  and  also 
from  passing  off  his  goods  as  the  goods  of  B.  & 
Co.  B.  &;  Co.  alleged  that  in  the  defendants' 
shops  the  defendant's  cigars  had  been  sold  in 
response  to  orders  tor  "  Flor  de  Dindigul  '"cigars. 
The  defendant  claimed  the  right  to  use  the 
name  "Cigarro  de  Dindigul,"  on  the  ground  that 
Dindigul  was  a  district  in  India  in  which  the 
tobacco  was  grown  of  which  his  cigars  were 
made.  B.  &  Co.  moved  for  an  interlocutory 
injunction. 

Held  —  that  B.  &  Co.  were  entitled  to  an 
interlocutory  injunction  restraining  the  defen- 
dant from  using  the  name  of  "  Flor  de  Dindigul  " 
or  "  Cigarro  de  Dindigul,"  as  the  brand  or  title 
of  any  cigars  not  being  the  plaintiffs'  cigars,  and 
from  supplying  any  cigars  not  being  the  plaintiffs' 
cigars  in  response  to  orders  for  "  Flor  de  Din- 
digul" cigars,  and  from  using  the  name  "  Din- 
digul "  in  connection  with  the  sale  of  cigars  not 
being  the  plaintiffs'  cigars  without  clearly  dis- 
tinguisliing  such  cigars  from  the  plaintiffs' 
cigars  ;  but  the  order  was  not  to  prevent  the  de- 
fendant from  describing  any  cigars  sold  by  him 
which  were  in  fact  made  of  "  Dindigul "  tobacco 
as  being  so  made. 

Bewlay  &:  Co.,  Ld.  r.  HuGHES,(18!t8)  15  R.  P.C. 
[290— North,  J. 

21.  Trade  Mark  —  Application  for  Regis- 
tration,—  Word  ''having  no  reference  to  the  Cha- 
racter or  QuaUiij  of  the  Goods" — "  Typograph  " 
— Comptroller's  refusal  to  Register  vpheld  on 
Appeal— Patents,  S)-e.,  Act,  1883,  sec.  t)4  (1)  {e), 
and  Patents,  ^'C.,  Act,  1888,  sec.  10.]— The  Lino- 
type Company,  Ld.,  applied  for  registration  of 
the  word  •'  Typograph  "  as  a  trade  mark  in  clause 
5,   viz.,  unwrought  and  partly  wrought   metals 


used  in  manufactuie,  and  in  class  7,  viz.,  agri- 
cultural and  horticultural  machinery  and  parts 
of  such  machinery.  The  Comptiollcr  refused 
registration,  and,  on  appeal  to  the  Hoard  of  Trade, 
the  appeal  was  referred  to  this  Court.  On  the 
evidence,  it  appeared  that  "  Typograph  "  was  a 
dictionary  word  meaning  a  type-making  and  type- 
setting machine.  The  applicants  were  manu- 
facturers of  machines  of  this  nature.  The  appeal 
as  to  class  7  was  not  opened. 

Held — that  the  word  "  Typograph"  was  not, 
under  the  circumstances,  a  word  having  no  refer- 
ence to  the  character  or  quality  of  the  goods,  and 
was  not  entitled  to  registration. 
In  re  Linotype  Co.'s  Trade  Mark,  (1898)  14 
[R.  P.  C.  900— Kekewich,  J. 
And  see  No.  26,  infra. 

22.  Rectifying  Register — Geographical  Term 
—  Distinctive  Words — Addition  to  Device  — 
Patents,  Designs  and  Trade  Marks  Act,  1883 
(4o  &  47  Vict.  c.  57),  ss.  64,  74.]— In  1888 
Clement  et  Cie,  trading  as  the  Compagnie  du 
Vin  de  St.  Raphael,  made  an  application  for  the 
registration  of  a  trade  mark  for  medicated  wine. 
The  application  was  granted.  In  1898  the 
Society  Anonyme  du  St.  Raphael-Quinquina 
moved  to  rectify  the  register  by  removing  the 
trade  mark,  or  by  a  disclaimer  to  the  exclusive 
use  of  the  words  "  St.  Raphael  "  or  "  Saint 
Raphael." 

Held — that  the  respondents  did  not  adopt 
the  words  "  St.  Raphael"  and  "  Saint  Raphael" 
as  intending  to  refer  to  anj'  of  the  French  towns 
called  St.  Raphael,  but  for  a  different  reason, 
and  that  the  words  were  an  addition  to  the 
descriptive  device  or  label  within  the  meaning  of 
the  64th  section  of  the  Patents,  Designs  and 
Trade  Marks  Act,  1883  ;  and  that  the  motion 
must  be  refused. 

The  Smokeless  Poivder  Company's  Trade  Mark 
([1892]  1  Ch.  590  ;  61  L.  J.  Ch.  391  ;  9  R.  P.  C. 
109)  followed. 

The  decision  of  Kekewich,  J.  (1889)  (47  W.  R. 
407  ;  80  L.  T.  230  ;  15  T.  L.  R.  231  ;    16  R.  P.  C. 
173)  affirmed. 
In  re  Clement  et  Cie's  Trade  Mark,  [1900] 

[1  Ch.  114  ;  69  L.  J.  Ch.  52  ;  48  W.  R.  67  ;  81 
L.  T.  400  ;  16  T.  L.  R.  28— C.  A. 

23.  Ordinuni  Word— Presumption  of  Design 
to  Pass  Of  'Goods— Burden  of  Proof.^—An 
invented  name  has  either  no  meaning  at  all,  or 
no  meaning  in  relation  to  the  goods  which  it 
denotes.  A  trader  who  selects  such  a  name  for 
the  purpose  of  distinguishing  his  goods  from 
those  of  other  traders  is  entitled  to  be  protected 
in  the  use  of  the  sign  which  he  has  chosen. 
In  such  a  case  the  mere  fact  of  the  use  of  the 

]  arbitrary  sign  by  a  rival  trader  raises  a  presump- 
tion of  a  design  to  pass  off  his  goods  under  false 
colours  which  it  is  not  easy  to  ilisplace. 

The  claimant  to  the  exclusive  use  of  an  ordi- 
nary word  in  the  Englisli  langiuige,  properly 
applicable  to  the  goods  in  (juestion,  has  to  estab- 
lish  that   it   is   one   which    has   so   acquired   a 

j  technical  and  secondary  meaning,  differing  from 
its  natural  meaning,  that  it  can  be  excluded 
from  the  use  of  every  one  else. 
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A  man  who  has  to  prove  that  words,  which  are 
descriptive  or  expressive  of  the  quality  of  the 
goods,  have  acquired  the  secondary  sense,  assumes 
a  much  greater  burden  than  the  man  who  has  to 
prove  the  same  thing  of  a  word  not  significant 
and  not  descriptive,  but  what  is  compendiously 
called  a  fancy  word. 

Reddaway  v.  Banham  ([18961  A.  C.  199  ;    65 
L.  J.  Q.  B.  381  ;   44  W.  R.  688  ;   74  L.  T.   289  ; 
13  R.  P.  C.  218)  distinguished. 
Cellular  Clothing  Co.  v.  Maxton  &  Mur- 

[RAY,  ([18t<9]  A.  C.  326  ;  68  L.  J.  P.  C.  72  ;  80 
L.  T.  809  ;  16  R.  P.  C.  397)— H.  L.  (Sc.) 

25.  ^^  Savonol" — Foreign  Word  with  Meaning- 
less Suffix — Registered  for  more  than  Five  Years 
— Action  for  Infringement — Motion  to  Rectify 
—  Patents,  Designs  and  Trade  Marhs  Act,  1883 
(46  &  47  Vict.  c.  57),  ss.  76,  77fl,  90— Patents 
Designs,  and  Trade  Marks  Act,  1888(51  &  52 
Vict.  c.  50),  .<f.  18.] — The  word  "  Savonol  "  being 
meanin^rless,  is  an  "  invented  word,"  and  as  such 
is  capable  of  being  registered  as  a  trade  mark  for 
soaps,  notwithstanding  that  the  French  word 
"  savon  "  had  been  used  for  many  years  in  the 
soap  trade.  Even  if  "Savonol"  does  suggest 
"  savon  "  and  '•  soap,"  it  is  only  a  covert  or  skilful 
allusion  to  the  character  or  quality  of  the  goods, 
and  may  still  be  an  "  invented  word." 

A  meaningless  suffix  like  "  ol  "  is  distinguish- 
able from  such  terminations  as  "  ette  "  and  "  ine," 
which  indicate  resemblance. 

Fastnians  Photographic  Materials  Co.  v. 
Comptroller- General  of  Patents,  Designs  and 
Trade  Marhs  ((1898)  A.  C.  571  ;  67  L.  J.  Ch. 
628  ;  47  W.  R.  152  :  79  L.  T.  195  ;  15  R.  P.  C. 
476 — H.  L.  (E.)  No.  18,  svpra)  commented  on. 

Where  a  motion  to  rectify  the  register  by  the 
removal  of  a  trade  mark  more  than  live  years  old 
is  heard  together  with  an  action  for  infringement 
of  the  trade  mark  as  one  matter,  the  Court  has 
power  under  sect.  77a  of  the  Patents,  Designs 
and  Trade  Marks  Act,  1883,  to  grant  a  certificate 
that  the  right  to  the  exclusive  use  has  come  in 
question. 
J.  C.  J.  Field  &  Co.,  Ld.  v.  Wagel  Syndicate, 

[Ld.,   [1900]    1  Ch.  651  ;    69   L.  J.  Ch.  365  ; 

48  W.  R.  390  ;    82  L.  T.  231  ;    17  R.  P.  C.  266 
— Buckley,  J. 

26.  '^Tachytype" — Patents,  Designs  and  Trade 
Marhs  Act,  1883  (46  &  47  Vict.  c.  57),  s.  64  : 
Patents,  Designs  and  Trade  Marks  Act,  1888 
(51  &  52  Vict.  c.  50),  s.  10  (rf).]— For  a  word  to 
be  an  "  invented  word  "  within  sect.  64  of  the 
Patents,  Designs  and  Tiade  Marks  Act,  1883,  it 
need  not  be  invented  by  the  applicants  for 
registration,  nor  need  there  be  a  prior  publication 
of  it  within  the  jurisdiction. 

Certain  people  in  America,  the  Tachytype 
Company,  invented  the  word  "  Tachytype." 
The  applicants,  the  Linotype  Company,  took 
an  assignment  by  purchase  from  the  American 
company  of  certain  Letters  Patent  and  leave  and 
licence  to  use  the  name  so  far  as  the  Tachytype 
Company  were  concerned,  and  they  got  an 
assignment  of  the  mark  or  name  and  of  such 


goodwill  of  the  business,  if  any,  which  the 
Tachytype  Company  had  in  this  country.  The 
Tachytype  Company  never  had  any  business  in 
this  country.  The  name,  except  for  the  purpose 
of  a  publication  or  two  to  be  found  in  the 
Patent  Office  Records  and  in  the  title  of  one 
specification,  was  absolutely  unknown  in  this 
country. 

Held— that  "Tachytype"  was  an  invented 
word  within  the  meaning  of  sect.  64  (1)  (d)  of 
the  Patents,  Designs  and  Trade  Marks  Act,  1883, 
capable  of  being  registered,  even  though  it  might 
have  some  reference  to  the  character  or  quality 
of  the  goods. 
In  be  Linotype  Co.,  Ld.,  [1900]  2  (  h.  238  ; 

[69  L.  J.  Ch.  625  ;    82  L.  T.  794  ;    16  T.  L.  R. 
353  ;  17  R.  P.  C.  380— Cozens-Hardy,  J. 

And  see  No.  21,  supra. 

27.  Passing  off — Action  to  Re.-train — "  ^Miit- 
stable  Oysters' — Personal  Term^Deseription 
of  Particular  Class — Secondary  Meaning.']  — 
The  ])laintiffs  brought  an  action  against  the 
defendants  for  an  injunction  to  restrain  them 
from  passing  off  oysters  under  the  description  of 
{inter  alia)  "  Whitstables  "  or  otherwise  described 
as  "  Whitstable  natives,"  or  "  Whitstable  oysters," 
any  oysters  not  being  in  fact  oysters  cultivated 
and  matured  upon  the  grounds  or  beds  of  the 
plaintiffs. 

Held  (Rigby,  L.  J.,  dissenting)— that  the  term 
"  Whitstable,"  used  in  connection  with  oysters, 
meant  "  a  particular  class  of  oyster,  which  must 
answer  to  the  requirements  of  the  trade  as  to 
appearance,  and  also  that  it  was  a  geographical 
term  in  the  sense  that  it  must  have  a  connection, 
more  or  less,  with  Whitstable "  ;  that  oysters, 
answering  the  description  above  given,  if  pro- 
duced on  the  defendants'  laying  gi-ound,  might, 
as  well  as  those  of  the  plaintiffs,  and  those  from 
the  Pollard  bed  of  the  Sea  Salter  Company,  be 
properly  described  as  "  Whitstable  oysters,"  and 
that  that  name  did  not  connote  exclusively  oysters 
supplied  by  the  plaintiff  company  and  the  Sea 
Salter  Company. 

Decision  of   Buckley,  J.  ((1900)  17  R.  P.  C. 
461)  affirmed. 
Whitstable  Oyster  Fishery  Co.  r.  Hayling 

[Fisheries,  Ld.,  and  George  Tabor,  (1901) 
18  R.  P.  C.  435— C.  A. 

28.  "  Word  or  Words  having  no  Reference  to 
the  Character  or  Quality  of  the  Goods'" — 
''  Nectar''— Trade  Marhs  Act,  1888  (51  &  52 
Vict.  c.  50),  *.  10  (l)(e).]— The  applicants  sought 
1o  register  the  word  "  Nectar  "  in  respect  of  tea, 
coffee  and  cocoa  as  a  trade  mark  in  class  42. 

Held — that  "  Nectar"  was  not  a  word  "having 
no  reference  to  the  character  or  quality  of  the 
goods,"  as  it  was  intended  to  denote,  and  did 
denote,  a  very  superior  kind  of  tea,  coffee  and 
cocoa. 

In  re  Harrisons  and  Crossfield's  Applica- 
[TION,  (1901)  18  R.  P.  C.  34— Byrne,  J. 

29.  '■'■  Livented  Word"  —  "  Uneeda"  —  Varia- 
tions of  Orthography — iV(»  Change  in  Sound — 
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"  Hefereiwe  to  Character  or  Quality  of  tlie 
Goods" — Patents,  Designs,  and  Trade  Marks 
Act,  1883  (46  &  47  Vict.  c.  57),  s.  &i— Patents, 
Designs,  and  Trade  Marks  Act,  1888  (ol  &  52 
Vict.  c.  50),  .«.  10.  J — A  mere  variation  of  the 
orthography  or  termination  of  a  word  is  not 
sufficient  to  constitute  an  invented  word,  if  to 
the  eye  or  ear  the  same  idea  would  be  conveyed 
as  by  the  word  in  its  ordinary  form. 

On  an  appeal  from  Cozens- Hardy,  J.,  affirming 
the  refusal  of  the  comptroller  to  register  the 
word  "  Uneeda "  as  applied  to  biscuits,  or  the 
class  of  goods  in  which  biscuits  are  contained, 

Held — that  the  word  "  Uneeda  "  was  merely 
a  putting  together  of  three  of  the  commonest  of 
common  English  words,  "  You  need  a,"  and  a  ; 
misspelling  of  the  first  of  them  without  change 
in  the  sound,  and  was  not  an  "invented  wonl"  i 
within  sect.  64,  sub-sect.  1  ((/).  of  the  Trade  I 
Marks  Act,  1883  ;  and  that  the  three  words  were 
and  were  intended  to  be,  commendatory  and 
suitable  to  describe  something  which  a  purchaser 
would  find  comforting  and  advantageous  to  use 
as  being  of  the  quality  and  character  which 
would  be  suitable  for  his  wants,  and  they  were 
not  within  sub-sect.  1  (p). 

Decision  of   Cozens-Hardy,  J.  ([1901]   1  Ch. 
550  ;  70  L.  J.  Ch.  318  ;  84  L.  T.  259  ;  17  T.  L.  R. 
241  ;  18  R.  P.  C.  170)  affirmed. 
In  re  "Uneeda"  Trade  Mark,  [1902]  1  Ch. 

[783  ;    71    L.  J.  Ch.  353  ;    50  W.  R.  467  ;  86 

L.  T.  439  :  18  T.  L.  R.  453  ;  19  R.  P.  C.  281  — 

C.A. 

30.  Passing  off — Action  to  Restrain — A^ame 
indicating  Manufacture — Geographical  Term — 
^^  Worcester  China" — Secondary  Meaning  Dis- 
tinguishing Goods.] — Between  1889  and  1897  the 
word  "  Worcester,"  as  applied  to  current  trade 
productions,  acquired  and  had  a  secondary 
meaning  as  denoting  goods  made  by  the  plain- 
tiffs at  one  or  other  of  their  manufactories  to 
the  exclusion  of  all  other  manufacturers  of  china 
or  porcelain  and  similar  articles.  For  some  time 
prior  to  1889  the  plaintiffs  had  adopted,  and 
they  still  used,  in  connection  with  their  business 
the  word  "  royal,"  so  that  on  all  their  business 
show-cards  relating  to  goods  made  at  Diglis 
their  goods  were  referred  to  as  "  Royal  Wor- 
cester." With  reference  to  all  goods  made  by 
the  plaintiffs  at  the  "  Diglis,"  then  called  "  The 
Royal  Porcelain  Works,"  they  had,  from  some 
time  previously  to  March,  1889,  used,  as  gener- 
ally as  possible,  the  word  •'  royal "  as  well  as 
"Worcester"  in  connection  with  their  goods. 
In  1896  E.  L.,  who  had  quitted  the  employ  of 
the  plaintiff  company  in  the  previous  year, 
commenced  the  manufacture  of  porcelain  in 
Worcester,  and  the  defendant  company  was  in- 
corporated in  the  year  1898  for  the  purpose  of 
taking  over  his  business,  and  they  carried  on 
business  in  succession  to  him.  It  was  not 
disputed  that  there  were  no  natural  advantages 
in  the  way  of  soil  or  water  or  otherwise  attaching 
to  Worcester  making  it  specially  suitable  for  the 
manufacture  of  porcelain.  The  actual  method 
and  ingredients  of  the  paste  used  had  varied, 
and  it  was  not  contended  that  "  Worcester 
B.P.— VOL.    III. 


china  "  meant  only  china  of  a  particular  paste, 
style,  model,  design,  or  colour.  Although  no 
actual  instance  of  deception  had  been  proved, 
yet  the  acts  of  the  defendants  were  calculated 
to  deceive  purchasers  and  the  public  into  the 
belief  that  the  goods  of  the  defendants  were  the 
goods  of  the  plaintiffs. 

Held— that  an  injunction  must  be  made  to 
restrain  the  defendants,  their  servants,  and 
agents,  from  selling,  or  offering,  or  exposing,  or 
advertising  for  sale,  or  procuring  or  enabling  to 
be  sold,  any  goods  made  of  china  or  porcelain,  or 
any  similar  material  not  manufactured  by  the 
plaintiffs  or  by  their  predecessors  in  business,  or 
by  some  one  of  them  (because  he  was  clearly 
entitled  to  sell  "  Old  Worcester "  as  "  Wor- 
cester ")  under  or  in  connection  with  the  word 
"  Worcester,"  without  clearly  distinguishing  such 
goods  from  the  goods  of  the  plaintiffs. 

Montgomery  v.  Thompson  ([1891)  A.  C.  217  ; 
60  L.  J.  Ch.  757  ;  64  L.  T.  748  ;  55  J.  P.  756  ;  8 
R.  P.  C.  361— H.  L.  (E.))  followed. 
Worcester    Royal    Porcelain   Co.,   Ld.  v. 

[Locke  &   Co.,  (1902)  18  T.  L.  R.  712;  19 
R.  P.  C,  479— Byrne,  J. 


31.  Passing  off— Action  to  Restrain— Name 
Indicating  Manufacture — Agents  Allowed  to 
Publish  Principal's  Name — Legal  Dutg  of 
Agents — Use  of  Initials  of  Principals  on  Corks 
used  for  Bottles  containing  Wiiies  or  Spirits  Xot 
supplied  by  Principals — Account  of  Profits — 
Distribution  of  Costs.] — In  order  to  constitute 
an  actionable  wrong — a  wrong  where  a  plaintiff 
complains  of  something  being  done — you  must 
find  a  duty  on  the  part  of  the  defendant  towards 
the  plaintiff  to  abstain  from  doing  that  which  is 
complained  of. 

The  plaintiffs  carried  on  business  in  London 
at  "  Findlater's  Comer,"  London  Bridge,  as  mer- 
chants of  wines,  spirits,  and  other  liquors.  The 
defendants  carried  on  a  similar  business  at 
Bournemouth.  The  defendants  and  their  pre- 
decessor for  many  years  acted  as  agents  for  the 
plaintiffs  and  sold  large  quantities  of  goods 
supplied  by  the  plaintiffs,  and  built  up  a  large 
business  in  the  neighbourhood  of  Bournemoutli 
by  the  use  of  the  plaintiffs'  firm  in  connection 
therewith,  and  the  place  where  the  defendants' 
business  was  carried  on  became  known  as,  but 
was  not  named  by  the  corporation  of  Bourne- 
mouth, "Findlater's  Corner."  The  defendants 
were  encouraged  by  the  plaintiffs  to  give  as 
much  publicity  as  possible  to  the  name  of  plain- 
tiffs' firm  in  connection  with  their  business,  in 
order  that  the  reputation  of  the  plaintiffs'  firm 
might  be  instrumental  in  attracting  and  extend- 
ing business  for  their  common  benefit.  There 
was  a  good  deal  of  evidence  to  show  that  the 
plaintiffs'  firm  had  been,  and  was  known  as 
"  Findlater,"  but  that  over  England  the  plain- 
tiffs' goods  were  not  known  as  "  Findlater  &; 
Co.'s"  gomls,  or  the  firm  as  "  Findlater  &  Co." 

Held— that  there  was  no  legal  duty  on  the 
part  of  the  defendants  to  abstain  from  using  the 
term  "  Findlater  k  Co.,"  nor  to  abstain  from 
using  the  terra  "  Findlater's  Corner "  ;  that 
there  must    be  a    declaration    negativing    the 

28 


867 


TRADE   MARKS  AND  DESIGNS. 


868 


Registration — Continued.  \ 

defendants'  right  to  use  the  initials  "  F.  M.  T.  &  i 
Co."  on  corks  in  bottles  containing  wines  and 
spirits  not  supplied  by  the  plaintiffs,  and  an 
account  of  profits  limited  to  six  years  from  the 
time  of  the  issue  of  the  writ  ;  and  that  under 
the  circumstances  the  costs  ought  to  be  dis- 
tributed, and  the  defendants  directed  to  pay 
one-third  of  the  plaintiffs'  costs,  and  no  order 
made  as  to  their  own. 

FiNDLATER,   MACKIE,   TODD    &    Co.   V.    HeNRY 

[Newman  &  Co.,  (1902)  19  R.  P.  C.  235— 
Kekewich,  J. 

32.  Passing  off— Action,  to  Restrain — Xame 
Indicating  Manufactiire — '  Camel-hair  Belt- 
ifig  " — "  Karinal " — Defendants''  Name  Prefixed 
—Iniunction.'] — The  plaintiffs  were  manufwc- 
turers  of  belting  of  different  kinds,  including  a 
special  kind  known  as  "Camel-hair  Belting" 
which  was  not  made  exclusively  of  camels'  hair, 
but  of  a  material  called  in  the  trade  "  camel 
tops,"  composed  of  cotton,  goats'  hair  and 
sheep's  wool,  with  a  small  quantity  of  camel's 
hair  added.  The  name  "Camel-hair  Beltin?" 
had  come  to  mean  in  the  trade  the  plaintiffs' 
belting  and  nothing  else.  The  defendants  had 
been  holding  out  their  goods  as  Reddaway's 
goods  ;  i.e.,  they  had  been  holding  out  that  they 
sold  goods,  "  Camel-hair  Belting."  They  also 
sold  "  Frictionless  Engine  Packing  Company's 
Camel-hair  Belting."  They  also  used  the  word 
"  Karmal  "  repeatedly  in  their  catalogues.  Cor- 
respondence showed  that  th^y  used  the  words 
"  Camel-hair  Belting  "  freely  and  without  dis- 
tinguishing it  as  if  Reddaway's  had  no  prefer- 
ential rights.  The  plaintiffs  claimed  an 
injunction. 

Held — that  an  injunction  ought  not  to  go 
against  the  use  of  ihe  words  "  Frictionless 
Engine  Packing  Company,  Limited,"  but  that 
an  injunction  should  be  granted  restraining  the 
defendants  from  using  the  words  "  Camel-hair" 
or  "  Karmal"  as  descriptive  of  or  in  connection 
with  belting  manufactured  by  them  in  the  teims 
of  Reldaway  r.  Banham,  [1896]  A.  C.  199  ;  6.t 
L.  J.  Q.  B.  "381  ;  44  W.  R.  638  ;  74  L.  T.  289  ; 
13  R.P.  C.  218— H.  L.  (E.). 

F.  Reddaway  &  Co.,  Ld.  v.  Frictionless 
[Engine  Packing  Co.,  Ld.,  and  H.  G. 
Small,  (1902)  19  R.  P.  C.  505— 

Palatine  Court  of  Lancaster — Hall,  V.-C. 

33.  Passing  off — Action  to  restrain — "  Oval 
Bine "  —  Words  ptLrely  descriptive  and  in 
common  use  accurately  describing  the  thing 
sold — Acquisition  of — Burden  of  Proof — Testi- 
mony of  Persons  trap-ping — Buty  of — Inimictinn.'\ 
— The  plaintiff  began  to  sell  blue  for  laundry 
purposes  in  oval  form  twenty-five  years  or  so 
prior  to  this  action  being  brought.  Other 
manufacturers  had  sold  blue  in  squares  and  in 
circular  form.  The  public  asked  for  the  blue 
which  had  been  sold  in  the  oval  shape  as  "  Oval 
Blue,"  the  blue  which  had  been  sold  in  the 
squares  as  "  Square,"  aud  the  blue  which  had 
been  sold  in  circular  shape  as  "  Circular."  The 
defendant,  a  retail  dealer,  had  for  many  years 


dealt  with  the  plaintiff  as  a  purchaser  from 
him  of  his  "Oval  Blue."  In  February,  1902, 
some  time  after  the  defendant  had  ceased  to 
purchase  the  plaintiff's  blue,  she  sold  laundry 
blue  in  similar  cakes  or  blocks,  but  not  of  the 
plaintiff's  manufacture,  in  response,  as  plaintiff 
alleged,  to  orders  for  "  Oval  Blue."  The  plaintiff 
claimed  an  injunction. 

Held — that  the  plaintiff's  evidence  stopped 
far  short  of  the  discharge  of  the  burden,  which  is 
not  impossible  but  extremely  difficult  to  dis- 
charge—namely, to  show  that  fhe  words  "Oval 
Blue,"  purelj^  descriptive  and  in  common  use  in 
the  English  language,  and  accurately  de-»cribing 
the  article  sold,  could  be  acquired  by  a  man  on 
the  evidence  that  he  had  alone  for  several  years 
made  articles  of  that  shape  and  sold  them  under 
those  words  ;  and  that  on  that  issue  the  plaintiff 
entirely  failed,  and  had  not  made  out  his  claim 
to  a  monopoly  of  the  words  "  Oval  Blue." 

Statement  in  Lord  Davey's  speech  iti  Crllinar 
Clothing  Co.,  Ld.  v.  Ma-rtun  and  ,Vi/rrai/ 
([1899]  A.  C.  326  ;  68  L.  J.  P.  C.  72  ;  80  L.  f. 
809  ;  16  R.  P.  C.  397— H.  L.  (Sc),  No.  23,  supra) 
adopted. 

Held  also — that  the  plaintiff  failed  on  the 
i>sue  as  to  whether  the  defendant  had  been  guilty 
of  personal  fraud  in  having  concealed  the  cakes 
that  she  was  selling  by  deliberately  turning 
them  face  downwards  on  the  counter  so  as  to 
cover  the  words  "  Bobby  Blue,"  which  anybody 
would  at  once  have  recognised  and  have  known 
that  it  was  not  the  plaintiff's  "  Oval  Blue," 
because  his  name  appeared  on  his  packets. 

Held  also — that  if  you  want  the  Court  to 
rely  upon  the  testimony  of  persons  trapping, 
when  they  have  completed  their  trap  and  have 
got  the  victim  iu  it,  the  least  they  can  do  is  to 
tell  him  that  that  is  the  occasion  that  they  are 
going  to  give  evidence  about  in  Court,  so  that, 
then  and  there,  the  victim  may  be  able  to  recall 
and  recover  his  recollection  of  the  circumstances 
and  be  ready  to  give  his  account  in  Court,  so 
that  the  Court  shall  not  be  asked  to  rely  upon 
the  testimony  of  witnesses  for  the  plaintiff  on 
the  ground  that  the  defendant  cannot  possibly 
remember  what  took  place.  The  ordinary  course 
is  also  to  ask  for  a  bill  to  be  made  out. 
Ripley  v.  Griffiths,  (1902)  19  R.  P.  C.  591— 
[Farwell,  J. 

34.  Trade  Name — Passing  off — "  Silcerpan  " 
Jams — S-'Condary  Meaning  as  indicating  Jams 
of  Plaintiffs'  Manufacture — Injujiction.] — The 
plaintiffs  were  one  of  the  first  firms  of  jam 
manufacturers  to  adopt  the  practice  of  making 
jam  in  pans  lined  with  silver  ;  and  from  the 
beginning  they  used  the  word  "  Silverpan  "  on 
their  labels,  and  registered  it  in  1887  with  their 
signature  below  as  a  trade  mark.  Upon  an  ap- 
plication by  the  i)resent  defendants  in  1902  this 
mark  had  been  struck  off  the  register  ;  and  the 
defendants  now  openly  used  the  word  and 
applied  it  to  their  own  jams.  The  plaintiff's 
brought  an  action  for  an  injunction. 

The  Vice-Chancellor  of  the  County  Palatine  of 
Lancaster  found  as  a  fact  that  the  word  "  Silver- 
pan  "  had  acquired  a  secondary  nieaning  in  the 
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|i;irticular  district  as  denoting  jams  manufactured 
by  the  plaintiffs,  it  aptjcariiig,  inter  alia,  that 
the  other  firms,  who  first  used  silver  pans  for  their 
jams,  hatl  employed  a  slightly  different  expres- 
sion ;  and  he  accordingly  granted  an  itijuuctiun 
restraining  the  defendants  from  selling  their 
jams  Ui  der  the  name  "  Silverpan  "  without  dis- 
tinguishing them  from  those  of  the  plaintiffs. 

Ox  APPEAL,  HELD— that  the  Vicc-Chancellor 
had  taken  a  correct  view  of  the  evidence. 

Hknry    Faulder    &    Co.,    Ld.    v     0.    &    G. 

[RUSHTON,  Ld.,  (1903)  19  T.  L.  R.  452;  20 

R.  P.  C.  477— C.  A. 

35.  Pa-txiw/  Off— Action  to  Bedmin—Corseti 
— '■^  Erect  Form" — Ornamental  Scroll  Printing 
—  Fanciful  Name — Calculated  to  Mislead.~\ — In 
1901  the  plaintiffs  introduced  into  the  United 
Kingdom  a  certain  class  of  their  corsets  desig- 
nated in  ailvertisements  and  on  boxes  as  '"  W.  B. 
Erect  Form  Corsets,"  the  last  three  words  being 
printed  in  a  fancy  scroll.  Subsequently  they 
used  the  words  •■  America's  Leading "  in  place 
of  their  initials  "  W.  B." 

The  defendants  soon  after  began  to  use  in 
connection  with  their  own  corsets  (of  every 
style)  the  words  "  C.  B.  Erect  Form  Corsets" 
printed  in  a  similar  scroll. 

Buckley,  J.,  held — that  the  defendants'  con- 
duct was  likely  to  cause  purchasers  to  mistake 
the  defen  lants'  goods  for  those  of  the  plaintiffs  ; 
that  the  words  "  erect  form  "  were  not  plainly 
descriptive  like  such  a  word  as  "cellular,"  but 
were  a  fanciful  designation  with  only  a  far- 
fetched reference  to  the  character  of  the  goods, 
and  that  the  scroll  was  in  no  way  descriptive  ; 
and  further  that  the  letters  "  C.  b."  formed  no 
real  distinction  ;  and  that  therefore  the  plaintiffs 
were  entitled  to  an  injunction. 

On  appeal,  held  (Romer,  L.J.,  dissenting) 
— that  the  description  of  the  goods  taken  as  a 
whole,  including  the  scroll,  was  not  intended, 
and  not  calculated,  to  deceive.  The  words  "erect 
form  "  were  descriptive,  and  the  initials  "  C.  B." 
were  so  well  known  as  to  distinguish  the  defen- 
dants' goods  from  those  of  the  plaintiffs  ;  and 
that  therefore  there  was  no  ground  for  granting 
an  injunction. 

Decision   of  Buckley,   J.    (88  L.  T.   168  ;   19 
T.  L.  R.  289  ;  20  R.  1*.  C.  289),  reversed. 
Weingabten  Brotheks  v.  Charles  Bayer  & 

[Co.,  (1903)  89   L.  T.56;  19  T.  L.  R.  604  ;  20 
R.  P.  C.  649— C.  A. 

36.  Infringement  —  Photographic  Films  — 
" Kodak"' — " Brownie " — '^'^ Bull's  Eye " — ''Pamt- 
ram  "  Cameras — "  Panoram  " — Invented  Words 
— Action  for  Injunction — Motion  to  Rcmore 
Trade  Marks — Costs^  Patents,  Desipts,  and 
Trade  Marks  Acts,  188.3  (46  &  47  Vict  c.  57)  | 
s.  (;4  (1),  and  1888  (51  k  52  Vict.  e.  50),  s.  10 
(1).] — If  a  word  is  a  newly-invented  word, 
when  adopted  as  a  trade  mark,  the  mark  is  not 
invalidated  because  not  registered  at  once. 

A  word  may  be  a  perfectly  good  invented 
word,  although  it  has  some  slight  reference  to 
the  character  or  quality  of  the  goods. 


The  plaintiffs  sought  to  restrain  the  defend- 
ants from  passing  off  other  manufacturers' 
photographic  films  as  and  for  those  of  the 
plaintiffs  by  the  use  of  the  names  "  Kodak," 
"  Brownie,"  "  Bull's  Eye,"  or  "  I'anoram,"  or  by 
the  use  of  letters  used  as  abbreviations  therefor, 
e.g.,  P.K.  (Pocket  Kodak),  F.P.K.  (Folding 
Pocket  Kodak),  C.K.  (Cartridge  Kodak),  B.E. 
(Bull's  Eye).  The  defeiulants,  in  reply,  moved 
to  expunge  from  the  Register  of  Trade  Marks 
the  marks  "  Kodak,"  "  Brownie,"  and  "  Bull's 
Eye"  as  applied  to  films,  and  the  mark  "  Pano- 
ram" as  applied  both  to  cameras  and  films,  on 
the  grounds  that  the  word  '■  Panoram "  was 
descriptive  in  its  application  to  cameras  and 
films,  that  the  other  three  words  were  descrip- 
tive as  applied  to  films,  and  also  that  "  Kodak  " 
was  not  an  "  invented  "  word  within  the  mean- 
ing of  the  Act,  having  been  invented  some  three 
years  before  it  was  registered  for  films. 

The  Court  found  upon  the  evidence  that  the 
wonls  "  Kodak,"  "  Brownie,"  and  "  Bull's  Eye" 
as  applied  to  films  were  used  as  describing 
exclusively  the  plaintiffs'  films. 

Held— that  "  Panoram  "  was  merely  descrip- 
tive, as  applied  both  to  cameras  and  films,  an  I 
must  be  expunged  : 

That  "  Brownie  "  and  "  Bull's  Eye  "  were  not 
descriptive  as  applied  to  either  cameras  or  films, 
having  no  real  reference  to  the  character  or 
quality  of  the  goods,  to  both  classes  of  which 
they  were  applied  simultaneously  : 

That  '•  Kodak  "  also  was  a  good  trade  mark, 
for  the  reasons  specified  at  the  head  of  this  note. 

Co.tts. — The  defendants,  having  succeeded  on 
the  motion  as  to  '•  Panoram,"  were  ordered  to 
pay  the  taxed  costs,  less  £20. 

Ea.<itinan  Photographic  Materials  Co..  Ld.  v. 
Comptroller-General  ([1898]  A.  C.  571,  No.  18, 
supra')  followed. 
Kodak,  Ld.  v.  London  Stkbeoscopic  Co.,  Ld.  ; 

[Kodak,  Ld.  v.  Geo.  Houghton  &  So.v  ;  Iv 

RE  Trade  Warks  of  Kodak,  Ld.,  (1903)  19 

T.  L.  R.  297  ;  20  R.  P.  C.  337— 

Swinfen  Eady,  J. 


37.  Passing  off — Local  Name — Mineral  Waters 
— ^^  Caledonia  IVatei's" — "From  J\'cw  Springs 
at  Caledonia  " — Infringement.^ — The  appellants 
were  the  owners  of  certain  mineral  water  springs 
called  Cakdonia  Springs,  and  als-o  of  an  hotel 
known  as  the  Caledonia  Springs  Hotel  ;  the 
whole  locality  had  come  to  be  known  as  Cale- 
donia Springs,  and  the  appellants  sold  their 
mineral  water  under  the  name  "  Caledonia 
Water."  The  respondent  sank  a  new  well  in 
the  same  district,  and  sold  water  ihenfrom  iis 
being  "  from  new  springs  at  Caledonia." 

Held — that  the  appellants  were  not  entitled 
to  an  injunction  to  restrain  the  respondent  from 
using  these  Words.  The  latter  «as  entitled  to 
indicate  the  local  source  of  the  water  sold  by 
liim,  and  there  was  no  attempt  on  his  part  to 
pass  off  his  goods  ns  those  of  the  appellants. 

Grand  Hotel  Co.  ov  Caledonia   Springs, 

[Ld.  i\  Wilson,  [1904]  A.  C.  103;  73  !..  .L 

P.  C.  1  ;    52  W.    R.  2«K  ;  89    L.  T.   456  ;   20 

T.  L.  R.  19  ;   21  R.  P.  C.  1 17— P.  C. 
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38.  Passing  off — Batid  —  Name  of  Band — 
"  White  Viennese  Band"  —  Addition  of  Pro- 
prietor's Name.'] 

Held,  upon  the  evidence — that  the  plaintiff 
had  failed  to  establish  that  the  words  "  White 
Viennese  Band "  (without  prefixing  his  own  j 
name)  had  acquired  a  secondary  signification  j 
as  denoting  his  band  only  ;  and  that  conse- 
quently he  could  not  restrain  the  defendants 
from  applying  those  words  to  their  bands.  ] 

WuEM  V.  Websteb  and  Girling,  [1904]  21  \ 
i'R.  P.  C.  373— Kekewich,  J. 

39.  "  Tabloid  " — Trade  Name — 3«??je  denoting  \ 
Maker's  Goods — Presumption  of  Validitij  from 
long  usei — Patents,  Designs  and  Trade  Marks  Act, 

1883  (46  &  47  Vict.  c.  oT),  s.  64,  1  ((•)•]— The  ! 
word  '•  tabloid  "  as  applied  to  compressed  drugs  ■ 
made  up  in  a  bi-convex  shape  was  registered  in 

1884  as  a  trade  mark  by  the  firm  of  Burroughs, 
Wellcome  &  Co. 

The  word  "  tabloid "  was  invented  for  the 
purpose  of  being  so  used.  | 

Held — that  it  was  in  1884  a  distinctive 
fancy  word  not  in  common  use  within  the 
meaning  of  sect.  64  (1)  (c)  of  the  Act  of  1883. 
A  word  may  be  a  fancy  word  although  there 
is  about  it  a  suggestion  of  a  descriptive  mean- 
ing, so  long  as  it  does  not  intelligibly  describe 
the  article  sold. 

Re  Bovril  ([1896]  2  Ch.  600;  65  L.  J.  Ch. 
71.T  ;  45  W.  R.  150  ;  74  L.  T.  805— C.  A.)  applied.  I 

Held  also,  apart  from  any  question  of  trade 
mark — that  the  word  had  always  denoted  the 
compressed  drugs  of  the  firm  who  invented  it. 
and  that  they  were  entitled  to  an  injunction  to 
restrain  the  use  of  it  for  the  purpose  of  "  passing 
off"  drugs  not  of  their  make. 

When  a  trade  mark  is  impeached  after  having 
been  registered  for  many  years,  the  proprietor  is 
entitled  to  the  benefit  of  any  doubt  as  to  iis 
validity.  Decision  of  Byrne,  J.  ([1904]  1  Ch.  I 
736  ;  52  W.  R.  205  ;  20  T.  L.  R.  1 1 1  ;  21  R.  P.  C. 
69),  affirmed. 

Wellcome  v.  Thompson  and  Capper,  [1904] 
[1  Ch.  736  ;  73  L.  J.  Ch.  474  ;  32  W.  R.  581  : 

91  L.  T.  58  ;  20  T.  L.  R.  415  ;  21  R.  P.  C.  217 
— C.  A. 

40.  "  Bioscope  "  Passing  off.] — The  word  "  Bio- 
scope"   held  not  to  be  an    "invented  word" 
capable  of  registration  in  1898  as  a  trade  mark 
under  sect.  64  of  the  Patents,  &c..  Act,  1883. 
Warwick  Trading  Co.  Ld.  v.  Urban  Ltd., 

[(1904)  21  R.  P.  C.  240— Joyce,  J. 

41.  Traie  Name  —  Passing  Off — Name  of 
Article  —  "  Fels  Naptha  Soap  "  —  "  Ladybird 
Naptlia  Soap  " — "  Rock  Oil  Naptha  Soap  " 
— Absence  of  Naphtha.] — A  person  who  attempts 
to  prove  that  words  which  are  merely  descrip- 
tive of  the  quality  or  nature  of  goods  have 
acquired  a  secondary  meaning  as  denoting 
only  goods  of  his  make,  has  a  much  harder  task 
than  a  person  who  attempts  to  prove  the  same 
thing  in  respect  of  a  "  fancy  "  word. 


When  a  person  invents  a  new  article  and 
attaches  a  descriptive  name  to  it,  it  necessarily 
follows  that  such  descriptive  name  denotes  his 
goods  only,  until  some  rival  appears  on  the 
market  ;  such  fact  does  not  go  far  towards  es- 
tablishing the  proposition  that  the  name  has 
acquired  a  permanent  secondary  .  meaning  as 
denoting  only  his  goods. 

In  1901  ihe  plaintiffs  introduced  into  England 
a  soap,  having  naphtha  for  an  ingredient,  which 
they  called  "  Fels  Naptha"  soap  ;  this  soap  soon 
commanded  an  extensive  sale,  and,  whilst  it  was 
the  only  soap  of  the  kind,  appears  to  have  been 
often  spoken  of  as  "Naptha"  soap.  In  1902 
the  defendants  put  upon  the  market  a  rival 
soap  under  the  name  of  "  Ladybrand  Naptha  " 
soap.  In  a  "  passing  off "  action  by  the 
plaintiffs, 

Held — that  the  fast  that  the  defendants'  soap 
might  contain  no  naphtha  made  no  differ- 
ence ;  that  there  was  nothing  in  the  get-up 
of  the  defendants'  soap  of  which  the  plaintiffs 
could  complain  ;  and  that,  with  regard  to  the 
use  of  the  word  "  naptha,"  it  was  a  word  really 
descriptive  of  the  soap  ;  and  that  it  had  not 
ac  luired  a  secondary  meaning  as  denoting  the 
plaintiffs'  soap  to  the  exclusion  of  all  others  ; 
and  that  therefore  the  action  failed. 

Cellular  Clothing  Co.  v.  Maxton  and  Murray 
([1899]  A.  C.  326  ;  68  L.  J.  P.  C.  72  ;  80  L.  f. 
809;  16  R.  P.C.  397  (H.  L.  Sc.)  No.  23,  supra') 
applied. 

Decision  of  Byrne,  J.  (19  T.  L.  E.  340;  20 
R.  P.  C.  437),  affirmed,  and  decisions  of  Keke- 
wich, J.  (20  R.  P.  C.  443,  4 47), affirmed  proformd 
for  the  purposes  of  a  further  appeal  in  all  three 
cases. 

Fels  v.  Thomas  Hedley  &  Co.,  Ld.  ;  Fels  r. 
[Stephenson  Bros.  ;  Fels  w.  Christopher 
Thomas  &  Bros,  (1904)  20  R.  P.  C.  85— C.  A. 

42.  Trade  Marks — Word  Representing  Sound 
of  Letters — Registration — Patents,  Designs  and 
Trade  Marks  Acts,  1883  (46  &  47  Vict.  c.  57), 
s.  64,  and  1888  (51  &  52  Vict.  c.  50),  s.  10.]— 
The  owners  of  a  Trade  Mark  consisting  of  the 
letters  "  V.  Z."  which  had  been  registered 
as  an  old  mark  in  1885,  now  applied  to  register 
as  a  new  mark  the  word  "  Vezet." 

Held — that  the  application  should  be  granted. 

Qucere,  whether  a  word  which  merely  repre- 
sents the  sounds  of  a  combination  of  letters 
could  be  registered  if  the  applicants  had  not  an 
old  mark  consisting  of  those  letters. 

In  re  Verschure  and  Zoon's  Trade  Mark, 

[(1905)  74  L.  J,  Ch.  684;  22  R.  P.  C.  668— 

Warrington,  J. 

43.  Variation  of  English  Word — "Absorbine'' 
— Patents,  Designs  and  Trade  Marks  Acts,  1883 
(46  &  47  Vict.  c.  57),  s.  64,  and  1888  (51  &  52 
Vict.  c.  50),  s.  10  (1).]  -The  word  "  Absorbine  " 
as  applied  to  an  embrocation  for  removing 
swellings  by  absorption  is  not  an  "invented 
word  "  capable  of  registration  as  a  trade  mark, 
being  merely  a  variation  of  an  existing  English 
word. 
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HegistT&tion— Continued. 

Decision   of  Joyce,  J.  ([1904]  1   Ch.  696  ;  73 
L.  J.  Ch.  212  ;  52  VV.  R.   iU  ;  90  L.  T.  85  ;  20 
T.  L.  R.  200  ;  21  R.  P.  C.  97),  affirmed. 
Christy  r.  Tipper,  [1905]  1  Ch.  1  ;  74  L.  J.Ch 

[55  ;  53  W.  R.  147  ;  91  L.  T.  712  ;  21  T.  L.  R. 
53;  21  R.  P.  C.  755— C.  A. 

44.  ^'^  Haematogen"  —  Descriptive  word  — 
Patents,  Denigns  and  Trade  Marks  Acts,  1883 
(46  &  47  Vict.  c.  57),  «.  64  (1)  (d),  and  1888  (51 
&  52  Vict.  e.  50),  s.  10  (1).]— For  a  word  to  be 
an  "  invented  word  "  capable  of  registration  as  a 
trade  mark,  .it  must  be  substantially  a  newly 
coined  word  and  newly  coined  for  the  purpose 
of  being  used  as  such  trade  mark. 

In  1899  the  plaintiff  registered  the  word 
"  haematogen"  as  a  trade  mark  for  a  preparation 
of  haemoglobin  made  from  ox  blood  and  glycerine. 
It  appeared  that  since  1885  the  word  hienia- 
togen  had  been  used  in  medical  works  to  denote 
a  certain  substance  then  discovered  in  yolk  of 
eggs,  and  believetl  to  contribute  to  the  formation 
of  red  corpuscles  in  blood.  The  plaintiff  had 
used  the  word  for  commercial  purjjoses  since 
1890  ;  the  defendants  first  used  it  in  1902. 

Held — that  "  haematogen  "  was  not  in  1899 
an  "  invented  word,"  and  must  be  removed  from 
the  register  ;  and  further  that  it  had  not  acquired 
a  secondary  meaning  as  denoting  the  plaintiff's 
goods,  and  that  therefore  the  claim  for  "passing 
off  "  failed,  such  claim  being  confined  to  the 
use  of  the  word,  and  not  extending  to  the  "  get 
up"  of  the  defendant's  goods. 

Cellular  Clothing  Co.  v.  JIuxton  and  Murray 
(  [  1899]  A.  C.  326  ;  68  L.  J.  P.  C.  72  ;  80  L.  T. 
809;  16  R,  P.  C.  397— H.  L.,  No.  23,  supra) 
followed. 

Per  Vaughan  Williams,  J. :  In  such  cases,  if 
the  primary  meaning  of  a  word  is  simple  and 
known  to  everyone,  it  is  extremely  difficult  to 
establish  that  in  any  particular  trade  the  word 
has  lost  its  well-known  and  original  meaning 
and  acquired  a  secondary  meaning  to  the  exclu- 
sion thereof. 

Decision  of  Warrington,  J.  (20  T.  li.  R.  586  ; 
21  R.  P.  C.  576),  affirmed. 

HOMMEL  V.  GEBRiJDER  BAUER  &  CO.,  (1905)21 

[T.  L.  R.  80  ;  22  R.  P.  C.  43— C.  A. 

45.  Secondary  Meaning  of  a  Trade  Description 
— "  Identical  with" — "  Burberry  "  Coats.] — The 
plaintiffs  had  acquired  a  reputation  for  their 
waterproof  garments  under  the  names  "  Bur- 
berry," "  Slip  On,"  and  "  Burberry  Slip-On." 
The  defendants  adveitised  "  Burberry's  Slip-On 
Coats,"  stating  that  they  had  "added  this  manu- 
facture to  their  macintosh  department,"  and 
that  their  coats  were  "  identical  with  Burberry's." 
They  sold  under  this  advertisement  coats  not 
made  by  the  plaintiffs. 

Held— that  the  names  in  question'were  not 
descriptive  of  a  particular  kind  of  coat  by  whom- 
soever made,  and  that  the  plaintiffs  were  entitled 
to  an  injunction. 

Burberry  v.  Raper  &  Pulleyn,  [190(!]  23 
[R.  P.  C.  170— Warrington,  J. 


46.  "  Calculated  to  Deceite  "  —  '' Direct 
Reference  to  the  Character  or  Quality  of  the 
Goods"— 'Trade  Marks  Act,  1905  (5  Edw.  7, 
c.  15),  ts.  9  (4),  11,  19,  21.]  — The  word 
'•  motorine"  was  registered  as  a  trade  mark  for 
lubricating  oil  suitable  for,  but  not  confined  to 
motors.  The  word  became  known  as  meaning 
the  particular  lubricating  oil  which  bore  that 
name  and  which  the  owners  of  the  trade  mark 
manufactured.  The  applicants  applied  to  register 
the  word  "motricine"  as  a  trade  mark  for  a 
petrol  spirit  for  driving  motor  cars  and  oil 
engines.  Both  oils  were  derived  from  petro- 
leum. The  Comptroller  refused  to  register  it. 
Upon  appeal  the  Judge  came  to- the  conclusion 
upon  the  evidence  that  it  was  possible  that  there 
might  be  confusion  Ijctween  the  two  terms. 

Held — that  registration  ought  to  be  refusid, 
the  applicants  not  having  made  out  that  the 
mark,  if  registered,  would  not  be  calculated  to 
deceive. 

The  applicants  moved  to  expunge  the  trade 
mark  "  motorine  "  from  the  register. 

Held— that  the  word  had  "  no  direct  reference 
to  the  character  or  quality  of  the  goods,"  and 
was  therefore  properly  on  the  register  under 
sect.  9,  sub-sect.  4,  of  the  Trade  Marks  Act,  1905. 
In  rb  an  Application  for   Registration 

[BY    Compagnie    Industrielle    des    Pk- 

TROLKS  AND  IN  RE  PRICE'S  PATENT  CANDLE 
CO.'S  TRADE  Mark,  [1907]  2  Ch.  435  ;  76 
L.  J.  Ch.  646  ;  97  L.  T.  235  ;  23  T.  L.  R.  672  ; 
24  R.  P.  C.  585— Warrington,  J. 

47.  Similarity  —  Descriptive  Xame — Calm- 
lated  to  Deceive^ — An  injunction  to  restrain 
the  defendant  company  from  using  ihe  word 
"  electromobile "  as  part  of  their  name  was 
refused,  the  word  being  a  descriptive  word,  and 
not  having  acquired  a  secondary  meaning  as 
denoting  the  plaintiff  company. 

Decision  of  Warrington,  J.,  (1907)  97  L.  T. 
196  ;  23  T.  L.  R.  631  ;  24  R.  P.  C.  638  affirmed. 

Electromobile  Co.,  Ld.  r.  British  Electro- 

[MOBILE  Co.,  Ld.,  and  Others,  (1907)  24 

T.  L.  R.  192— C.  A. 

48.  Professional  Designation — "  Incorporated 
Accou7itant  "  —  Name  Ajijyropriated  to  One 
Society — Unauthorised  Use  by  Others — Fancy 
or  Descriptire  Word — Pecuniary  Damage — 
Injunction.] — The  plaintiff  society,  the  Society 
of  Accountants  and  Auditors,  was  incorporatetl 
in  1885,  and  had  for  its  object  to  form  a  body  (  f 
accountants  which,  by  means  of  examinations, 
should  enable  its  members  to  acquire  a  certain 
status  among  accountants  generally.  In  ]8^6 
the  members,  on  the  advice  of  the  society,  used 
the  title  "  incorporated  accountant,"  and  in  1905 
this  title  was  understood  to  denote  a  member  of 
the  society.  In  1905  the  defendant  society,  the 
London  Association  of  Accountants,  w.as  incor- 
porated with  objects  similar  to  those  of  the 
plaintiff  society,  and  advise<l  its  members  to  use 
the  title  "  incorporated  accountant,  London 
Association. ' ' 

Held — that  "incorporatetl  accountant  "  was 
a  fancy  and  not  a  descriptive  term  ;  that  it  had 
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Registration — Cmtinued. 

come  to  denote  a  member  of  the  plaintiff  society, 
and  that  such  society  had  a  pecuniary  inteiest 
in  restricting  the  use  of  the  term  to  qualified 
persons  ;  and  that  therefore  the  plaintiff  society 
was  entitled  to  an  injunction  restraining  indi- 
viduals from  using  the  term  in  business,  and 
restraining  the  defendant  society  from  holding 
out  its  members  as  entitled  to  so  use  it. 

Society  of  Accountants  in  Edinburgh  r.  Cor- 
poration of  Accountants,  Ld.  ((1893)  20  K.  75U) 
followed. 

Society  of  Accountants  and  Auditors  r. 

[GOODWAY     AND    LONDON    ASSOCIATION     OF 

ACCOUNTANTS,  Ld.,    [1907]    1   Ch.    489;    76 

L.   J.    Ch.   384  ;   96  L.    T.   326  ;  23  T.  L.   R. 

286  ;  24  R.  P.  C.  159— Warrington,  J. 

49.  Registr'ation — Fancy  Word — Patented 
Article — Trade  Marks  Act,  1905  (5  Edw.  7, 
c.  15),  ss.  3,  9,  35,  36— Patents,  Designs,  and 
Trade  Marks  Act,  1883  (46  &  47  Vict. 
c.  57),  *.v.  64,  90.  ]  — The  true  meaning  of 
sect.  36  of  the  Trade  Marks  Act,  1905,  is 
that  a  trade  mark  registered  under  an  earlier 
Act  is  not  to  be  removed  from  the  register  on 
the  ground  that  originally  it  was  not  properly 
registrable,  if  when  removed  it  could  properly 
be  registered  under  the  Act  of  1905.  Such  a 
mark  is  not  protected  merely  because  it  could 
originally  have  been  properly  registered  if  the 
Act  of  1905  had  then  been  in  force. 

A  word  which  has  already  been  applied  as  a 
name  to  a  patented  article  is  not  a  "  fancy  word  " 
properly  registrable  under  sect.  64  of  the  Act  of 
1883. 

A  word  which  is  the  name  of  a  patented 
article  is  not  an  '■  invented  word  "  within  sect.  9 
of  the  Act  of  1 905,  nor  can  it  be  a  '•  trade 
mai-k  "  within  the  definition  in  sect.  3  since  it 
is  not  distinctive  of  the  trade  of  a  particular 
individual. 

In    ee    Gestetnek's    Trade    Mark,   [lfi07] 

[2  Ch.  478  ;  76  L.  J.  Ch.  616  ;    24   R.   P.  C. 

545— Neville,  J. 

See  also  Nos.  50,  146. 


3. — Alteration  and  Rectification. 

50.  Action  to  Restrain  Infringement  of  Trade 
Mark  and  Passing  Off — "  Triticumina  " — Funcy 
Word — Represent'itions as  to  Patents — Alleged 
Infringement — "  Triticine  " — Action  Dismissed 
—  Mark  Struck  Off— Patents,  4r.,  Act,  1883, 
«.  64  (1)  (e)]— In  "March,  1886,  the  plaintiffs' 
predecessors  in  business  registered  the  word 
"Triticumina"  as  a  trade  mark  in  Class  42,  in 
respect  of  leaven  and  wheat-meal  biscuits,  bread, 
cakes,  and  other  preparations  from  wheat. 
Patents  were  taken  out  in  1885  and  1886  for  im- 
provements in  wheaten  meal  by  the  same  per- 
sons. In  1891  this  trade  mark  and  these  patents 
became  vested  in  the  plaintiffs.  In  1896  the 
plaintiffs  brought  an  action  (1)  for  infringement 
of  the  said  trade  mark,  and  (2)  alleged  passing 
off  by  the  defendants  of  their  goods  as  the 
plaintiffs'  by  the  use  of  the  word  "  Triticine." 
The  defendants  alleged  th  it  they  had  used  the 


word  "Triticine"  before  the  invention  of  the 
word  "  Triticumina."  They  moved  to  expunge 
the  trade  mark  from  the  register  on  the  grounds 

(1)  that  it  was  the  name  of  a  patented  article  ; 

(2)  that  it  was  descriptive.  The  plaintiffs  had 
for  some  years  sold  "  Triticumina  "  flour,  "  Tri- 
ticumina "  meal,  "Triticumina  "  food,  and  other 
products  in  the  name  of  wliich  the  word  "  Triti- 
cumina" occurred.  It  appeared  that  in  certain 
advertisements  the  plaintiffs  had  used  the  word 
"patent"  in  connection  with  these  articles.  The 
trial  of  the  action  and  the  hearing  of  the  motion 
came  on  together. 

Held— (1)  that  the  word  "Triticine"  had 
been  used  by  the  defendants'  predecessors  for 
wheat-meal  products  before  the  registration  or 
use  by  the  plaintiffs  of  the  word  "Triticumina  "  ; 
and,  further,  (2)  that  the  plaintiffs  had  not 
shown  that  the  use  of  "Triticine"  by  the 
defendants  would  deceive,  and  that  the  action 
must  be  dismissed,  but,  under  the  special  cir- 
cumstances of  the  case,  without  costs. 

Held — also,  that  the  word  "  Triticumina  " 
was  not  a  fancy  word,  being  derived  from  "  Tri- 
ticum  "  wheat  by  the  addition  of  the  suffix 
"  ina,"  and  being  intended  to  be  descriptive  ; 
also  that  the  word  was  either  the  name  of  a 
patented  article,  in  which  case  it  was  not  a  good 
trade  mark,  or  else  that  the  plaintiffs  and  their 
predecessors  had  represented  their  articles  sold 
under  the  word  "  Triticumina  "  as  patented,  and 
senihle  (without  deciding  the  point)  that  in  such 
case  the  word  could  not  be  a  good  trade  mark. 
The  tiade  mark  was,  therefore,  ordered  to  be 
expunged,  with  costs  against  the  plaintiffs.  The 
test  laid  down  in  Re  Van  Duzer  and  Leafs 
Trade  Mark  (4  R.  P.  C.  31)  has  not  been  altered 
by  the  decision  in  Re  The  Trade  Mark  Rorril 
(13  R.  P.  C.  382). 
Meaby  &   Co.,  Ld.  r.  Triticine,  Ld.,  (1898) 

[15  R.  P.  C.  1  ;  14  T.  L.  R.  42— North,  J. 

51.  Action  for  Infringement  and  for  Passing 
Off— Same  De.scrij'iion  of  Goods-— Calculated  to 
Deceive — Ma  rh  Kepu  iigcd — Interlocutory  In- 
junction Granted — Patents,  ^'c,  Act,  1883,  ss. 
72  and  90.] — The  E.  Company  invented,  and  had 
for  some  years  used,  the  word  •'  Kodak  "  in  con- 
nection with  their  goods,  and  especially  for 
cameras ;  and  the  word  occurred  in  all  their 
registered  trade  marks.  The  company  had  made 
a  speciality  of  cameras  suitable  for  bicyclists, 
and  the  appliances  for  fixing  the  same  to 
bicycles,  antl  nad  largely  advertised  "  Bicycle 
Kodaks."  They  held  all  the  shares  in  a  limited 
company  called  Tlie  Kodak  Company,  Ld., 
which,  however,  had  not  commenced  business. 
In  August,  1897,  the  J.  G.  Company  applied  for 
and  obtained  registration  of  the  word  "  Kodak  " 
as  a  trade  mark  in  Class  22  (in  which  the  E. 
Company  had  no  registered  trade  mark)  fur 
bicycles  and  other  vehicles  included  in  that 
class  ;  and  in  October,  1 897,  The  Kodak  Cycle 
Company,  Ld.,  was  legistered,  with  a  nominal 
capital  of  £100,  and  this  company  and  the 
J.  G.  Company  commenced  to  advertise  "  Kodak 
Cycles."  The  E.  Company  and  The  Koilak 
Company,  Ld.,  commenced  an  action  against 
the  J.  G.  Company  and  The  Kodak  Cycle  Com- 
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pany,  Ld.,  to  restrain  the  defendant  companies 
(1)  from  carrying  on  business  under  the  name 
Kodaii  Cycle  Company,  Ld.  ;  (2)  from  passing 
off  their  goods  as  the  goods  of  the  plaintiffs  ; 
(3)  for  infringing  the  trade  marks  of  the  E. 
Company.  They  moved  for  an  interlocutory 
injunction,  and  also  moved  to  expunge  the  regis- 
tration of  "  Kodak  "  by  the  J.  G.  Company. 

Held— that  the  word  "  Kodak  "  had  become 
identified  with  the  E.  Company  and  with  their 
goods,  that  the  evidence  showed  a  close  connec- 
tion between  the  bicycle  and  photographic 
trades,  that  registration  had  been  obtained 
by  an  untrue  statement  to  the  Registrar,  that 
the  defendants  were  trying  to  get  the  benefit  of 
Ihe  reputation  of  the  E.  Company,  and  that  the 
trade  mark  must  be  expunged  as  being  calculated 
to  deceive  ;  also  that  the  plaintiffs  were  entitled 
to  an  injunction  to  restrain  the  defendants  from 
trading  under  the  name  Kodak  Cycle  Company, 
Ld.,  and  from  selling  their  goods  as  "  Kodak." 

Eastman  Photographic  Materials  Co., 
[Ld.  v.  John  Griffith's  Cycle  Corpora- 
tion, Ld.,  (1898)  15  R.  P.  C.  105— Romer,  J. 

52.  "  Person  Aggrieved " — Mot'um  Dismissed 
—Appeal— Patents,  ^r.,  Act,  1883,  s.  90.J— In 
1887  Wright,  Crossley  &  Co.,  registered  "  Wright, 
Crossley  &  Co.,"  as  a  trade  mark,  used  prior  to 
August  13th,  1875,  in  Class  42.  The  Royal 
Baking  I'owder  Company  moved  to  rectify  the 
register  by  expunging  this  mark,  the  chief 
ground  taken  being  that  the  words  had  not  been 
used  as  a  trade  mark  prior  to  August  13th,  1875. 
The  respondents  objected  that  the  applicants 
were  not  persons  aggrieved  within  sect.  90  of  the 
Patents,  &c..  Act,  1883.  There  had  been  litiga- 
tion of  various  kinds  between  the  applicants 
and  respondents. 

On  the  hearing  of  the  motion,  it  was  held  that 
the  applicants  were  not  persons  aggrieved,  as 
they  had  not  shown  any  practically  possible  way 
in  which  they  might  be  damaged  by  the  presence 
of  the  trade  mark  on  the  register,  and  that  the 
trade  mark  was  not  in  itself  illegal  or  improper 
within  the  meaning  of  the  judgment  of  Bowen, 
L.J.,  in  Paine  4*  Co.  v.  Dan  tells  S)-  Sons'  Breweriex 
(10  R.  P.  C.  219).  The  application  was  dismissed, 
with  costs.     The  applicants  appealed. 

The  appeal  was  dismissed,  with  costs. 
In  re  Wright,  Crossley  &;  Co.  (Trade  Mark, 
[No.  70,078),  (1898)  15  R.  P.  C.  377— C.  A. 

53.  Non-\tser  —  No  bona  fide  Intention  of 
dealing  in  Goods — Trade  Marks  expnnged.'] — 
The  appellants  had  never  at  any  time  dealt  in 
goods  in  Class  42  (the  Food  Class)  and  had  not 
at  the  time  of  registration  any  bond  fide  inten- 
tion of  doing  so.  The  Court  ordered  the  regis- 
tration of  the  two  trade  marks  for  Class  42  to 
be  expunged. 

The  decision  of  the  Court  of  Appeal  ([1898] 
2  Ch.  432  ;  07  L.  J.  Ch.  57(5  ;  79  L.  T.  20(1  ;   15 
T.  L.  R.  638)  affirmed. 
Batt  (John)  &  Co.  r.  Dunnett,  [1899]  A.  C. 

[428;    68  L.   J.   Ch.   557;    81    L.  T.   94;    15 
T.  L.  R.  424  ;  16  R.  P.  C.  411— H.  L.  (E.) 


:  55.  Registration  in  Wrong  Xaiue  —  Inad- 
vertence and  Mistake — Costs — Patents,  Designt 
and    Trade   Marks   Act,    1883   (46   &   47   Vict. 

:  c.  57),  ss.  47,  61,  87.]— If  it  appears  to  the  satis- 
faction of  the  Court  that  the  registration  of  a 

I  design  by  an  agent  in  his  own  name  was  made 
inadvertently  and  by  n-istake,  in  lieu  of  the 
name  of  the  author,  an  order  to  vary  the 
register  by  removing  ther  ^f  rom  the  name  of  the 
agent,  and  substituting  therefor  the  name  of  the 
author,  will  be  made,  the  appellant  to  pay  the 
costs  of  the  Comptroller. 

In  re  Grocott's  Design,  (1900)  17  R.  P.  C.  139 
[ — Kekewich,  J. 

j 

56.  Non-user — Non-appearance   of  Proprietor 

j  — Service  abroad  of  Notice  of  Motion.'] — A  word 
was  registered  as  a  trade  mark  in  1891  upon  the 

i  instructions  and  in  the  name  of  an  American 
giving  Chicago  as  his  address,  with  the  name 
and  address  of  an  English  firm  of  patent  agents 
as  his  address  for  service.  In  1899  an  American 
company  applied  for  the  registration  of  the 
same  word  as  their  trade  mark,  they  having 
used  it  for  a  long  time  in  America,  and  also 
more  recently  in  England.  'J'his  application 
was  objected  to  by  the  Comptroller,  in  view  of 
the  previous  registration.  Thereupon  inquiries 
were  instituted  by  tlie  company,  the  result  of 

i  such  inquiries  being  that  the  registered  proprietor 
could  not  be  found  to  have  ever  used  the  mark, 
or  done  any  business  either  in  America  or  in 
England  ;  that  he  could  not  be  traced  in  Chicago 
or  elsewhere  ;  that  letters  addressed  to  him  at 
Chicago  were  returned  through  the  Dead  Letter 
Office  ;  and  that  the  patent  agents  named  as  the 
address  for  service  could  give  m  information 
with  respect  to  him.  The  company  then  gave 
notice  of  motion  to  rectify  the  register  by 
expunging  the  mark,  and  left  a  copy  of  this 
notice  at  the  address  for  service,  and  sent  another 
copy  of  it  in  a  registered  packet  to  Chicago, 
accompanied  by  a  letter  as  directed  in  In  re 
Coinpagnie  Generale  d'Eaiix  Minerales  et  des 
Bains  de  Mer  ((1891),  3  Ch.  451  ;  60  L.  J.  Ch. 
728  ;  40  W.  R.  89— Stirling,  J.) 

On  proof  of  these  facts  and  ihe  registered 
proprietor  not  appearing,  though  more  than 
twenty-eight  days  had  ela])sed  since  the  dispatch 
of  the  packet  and  letter  to  Chicago  : 

Held — that  the  mark  should  be  expunged. 

In  re  Ashton's  Trade  Mark,  (1900)  48  W.  R. 
[389— Stirling,  J. 

68.  Action  to  Interdict — Action  to  Expunge — 
Patronymic  —  Advertisements.]—  In  1891  John 
Dewar  and  Sons,  the  predecessors  of  John  Dewar 
and  Sons,  Ld.,  used  as  a  trade  mark  for  whisky 
the  words  "  Dewars'  whisky,"  and  afterwards 
sought  to  interdict  James  H.  Dewar  from  calling 
his  whisky"  Dewar's  whisky."  James  11.  Dewar 
then  sought  to  have  it  declared  that  the  entry  of 
the  trade  mark  was  made  in  the  register  without 
sufficient  cause,  that  it  was  illegal  and  ought  to 
be  expunged,  and  that  John  Dewar  and  Sons 
had  no  right  to  the  exclusive  use  of  the  words 
"  Dewars'  whisky"  as  a  trade  mark  for  whisky. 

Held— (1)  that  John  Dewar  did  not  in  and 
prior  to  August  13th,  1875— the  date  of  the  first 


879 


TRADE  MARKS  AND  DESIGNS. 


B80 


Registration— Con<m«e(Z. 

Trade  Mark  Statute— use  the  words  "  Dewars' 
whisky "  as  a  trade  mark,  stamped  upon  or 
attached  to  his  goods,  and  accordingly  John 
Dewar  &  Sons,  Ld,,  had  failed  to  discharge  the 
ontis  upon  them,  and  the  trade  mark  must  be 
expunged  ;  (2)  that  John  Dewar  and  Sons,  Ld., 
had  not  established  in  point  of  fact  that  their 
whisky  was  so  known  as  "  Dewars'  whisky," 
that  their  name  had  acquired  in  the  market  a 
secondary  sense,  that  is  to  say,  that  it  no  longer 
denoted,  as  it  did  at  first,  simply  whisky  made 
and  sold  by  a  person  of  the  name  of  Dewar,  but 
denoted,  and  was  understood  to  denote,  whisky 
made  or  sold  by  them  ;  and  (3)  that  James  H. 
Dewar  by  his  advertisement  had  not  done  any- 
thing to  suggest  that  his  whisky  was  that  of 
John  Dewar  and  Sons,  Ld. 
John  Dewar  and  Sons,  Ld.  t).  James  Haggart 
[Dewar,  (1900)  17  R.  P.  C.  341— Court  of 
Session. 

69.  Action  for  Infringement — User— Onns  of 
Proof.] — The  plaintiff  brought  an  action  against 
the  defendants  claiming  an  injunction,  restrain- 
ing the  defendants  from  (1)  infringing  his 
registered  trade  marks  in  connection  with 
medicine  for  animals  ;  (2)  from  infringing  his 
copyright  in  a  label  or  sheet  of  letterpress 
giving  directions  as  to  the  use  of  such  medicine  ; 
(3)  from  passing  off  the  defendant's  goods  as 
and  for  the  plaintiff's  goods.  At  the  trial  the 
plaintiff  abandoned  the  claim  for  an  injunction 
in  respect  of  the  alleged  infringement  of  the 
trade  marks  and  of  the  copyright  in  the  label  or 
sheet,  and  the  defendants  intimated  that  they 
could  not  contest  the  claim  in  respect  of  the 
passing  off.  The  defendants  moved  for  the 
rectification  of  the  register. 

Held — that  the  plaintiff  was  entitled  to  an 
injunction  in  respect  of  the  passing  off ;  that  the 
defendants  made  out  by  the  production  of 
bottles,  and  by  what  was  shown  as  to  the  way  in 
which  the  goods  were  sold,  that  prima  facie 
there  was  no  user  of  one  of  the  marks  as  a  mark 
in  connection  with  the  goods,  and,  assuming 
that  071US  to  be  upon  the  defendants,  that  was 
priind  facie  evidence  to  shift  that  onus,  and  to 
throw  upon  the  plaintiff  the  obligation  of  show- 
ing that  it  was  used  in  connection  with  the 
goods,  and  that  onus  he  had  not  discharged,  and 
that  the  mark  must  be  rectified.  As  to  the 
other  mark,  it  was  wrong,  and  must  be  expunged, 
so  that  the  benefit  of  the  Act,  1883,  should  not 
be  preserved  to  the  plaintiff. 

In  re  Bexter's   Application,   In  re    Wills's 

Trade  Mark,  ([1893]  2  Ch.  262  ;  62  L.  J.  Ch. 

545  ;  68  L,  T.  793— Wright,  J.)  not  followed. 

Day  v.  Eiley  and    Whittaker,  (1900)  48 

[W.  E.  556  ;  17  E.  P.  C.  517— Buckley,  J. 

60.  Motion  to  Rectify  by  Expunging  Name 
and  Entering  Applicants'  Names  —  Costs.'] — 
F.  acquired  by  an  agreement  for  an  assignment 
in  1889,  Trade  Mark  No.  25,422,  consisting  of  a 
tree  with  the  word  "  Koptica,"  from  H.  H.'s 
name  was  left  on  the  register  as  proprietor  of 
the  trade  mark.     H.  forgetting  his  assignment 


to  F.  in  1896,  assigned  the  trade  mark  to  E. 
R.  was  registered  as  proprietor.  F.'s  executors 
moved  to  rectify  the  register  by  expunging  the 
name  of  E.,  and  by  entering  their  names  as 
proprietors  instead. 

Held — that  the  executors  were  entitled  to 
succeed  in  having  the  name  expunged  from  the 
register.  But  inasmuch  as  the  notice  of  motion 
went  on  to  ask  for  what  could  not  be  granted — 
the  restoration  of  their  names  to  the  Begistrar — 
and  inasmuch  as  it  was  possible  there  would 
have  been  no  dispute  at  all  if  that  had  not  been 
put  forward,  no  costs  were  allowed  to  the 
applicants. 

In   re    Harness'   Trade   Mark,   (1900)  17 
[E.  P.  C— Farwell,  J. 

61.  Bectificatlon — Non-nser—"  Calculated  to 
Deceive"]— In  January,  1 898,  the  mark  "  Mother 
Eed  Cap"  was  registered  by  the  predecessors  in 
title  of  the  applicants.  That  mark  was  never 
used,  and  any  intention  to  use  it  was  abandoned 
early  in  1898.  In  April,  1898,  they  registered  the 
simple  mark  "  Eed  Cap,"  and  in  June,  1899,  the 
respondents  registered  "Night  Cap."  Both  were 
registered  for  the  same  class.  "Night  Cap "  was 
substantially  and  largely  used.  In  August,  1 899, 
the  applicants  registered  "  White  Cap."  "  Red 
Cap  "  was  put  on  the  market  some  time  in  1900. 
"  White  Cap  "  had  not  been  used  at  all.  There 
were  no  designs  or  pictures ;  the  marks  were 
mere  words. 

Held— that  "Eed  Cap"  did  not  suggest 
"  Night  Cap,"  nor  did  "  Night  Cap  "  suggest  "  Eed 
Cap,"  and  that  "Night  Cap"  was  not  a  mark 
"  calculated  to  deceive,"  and  the  motion  to 
expunge  "  Night  Cap"  was  dismissed  with  costs. 
In  re  Hedley's  Trade  Mark,  (1901)  17 
[E.  P.  C.  719— Cozens-Hardy,  J. 

62.  Disclaimer  —  Distinctive  Word  —  Word 
^'calculated  to  Deceive  or  otherwise'" — Patents, 
Designs  and  Trade  Marks  Act,  1883  (46  &  47  Vict. 
c.  oi),  ss.  64,  73,  74.] — The  trade  mark  "  Silver- 
pan,  Henry  Faulder  and  Company,  Limited,"  was 
registered  "in  1886  under  the  Patents,  Designs  and 
Trade  Marks  Act,  1883,  in  Class  42  for  preserves. 
The  company  brought  an  action  against  0.  &  G. 
Eushton,  Ld.,  claiming  an  injunction  to  restrain 
the  defendants  from  infringing  the  trade  mark. 
0.  &  (Jr.  Eushton,  Ld.,  applied  to  have  the  trade 
mark  removed,  or  that  a  disclaimer  be  entered 
of  the  exclusive  right  of  the  word  "Silverpan"  as 
being  a  distinctive  word  or  calculated  to  deceive 
or  otherwise.  It  was  conceded  that  at  the  date 
of  the  registration  "Silverpan"  meant  jam  manu- 
factured in  pans  made  of  silver,  and  the  word 
was  open  to  the  trade. 

Held — that  the  word  "  Silverpan "  was  a 
distinctive  word  within  sect.  74  of  the  Act,  and 
that  it  ought  to  be  disclaimed,  and  the  trade 
mark  ought  to  be  struck  off. 

In  re  Smokeless  Powder  Company's  Trade  Mark 
([1892]  1  Ch.  590  ;  61  L.  J.  Ch.  391  ;  40.  W.  E. 
507  ;  66  L.  T.  407  ;  9  E.  P.  C.  109— Chitty,  J.) 
distinguished. 

Burlandv.  Broxburn  Oil  Co.,  In  re  Biirland's 
Trade  Mark  ((1889)  42  Ch.  D.  274  ;  58  L.  J.  Ch. 
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816  ;   38   W.   R.   89  ;  61  L.  T.  618— Chitty,  J.) 

approved. 

Decision  of  Kekewich,  J.  (1900)  83  L.  T.  726  ; 
18  R.  P.  C.  37),  reversed. 
In  be   Faulder's   Trade    Mark,  (1901)  18 
[R.  P.  C.  536— C.  A. 

63.  Applicat tun  to  alter  Old  Mark — The  Word 
^^  Limited"  not  to  be  abbreviated.'] — Holbrooks, 
Ld.,  applied  that  leave  might  be  given  to  alter 
three  trade  marks,  of  which  they  were  the 
registered  proprietors,  by  altering  the  words 
"  Holbrook  &  Co.,"  as  they  then  appeared  in 
each  of  the  trade  marks,  to  the  words  "  Hol- 
brooks, Ld." 

Held — that  the  order  as  asked  might  be 
granted,  except  that  "  Limited  "  in  full  was  to 
be  used  instead  of  the  abbreviated  form  "  Ld." 

In  re  Holbrooks,  Ld.,  (1901),  18  R.  P.  C.  447 
[Cozens-Hardy,  J. 

64.  Action  for  Infringement — Leave  and 
Licence — Geometrical  Figure — Device  of  a 
Diamond. — Fraudulent  Intention — "  Calculated 
to  Deceive" — Trade  Mark  Common  to  the  Trade 
at  Date  of  Registration  —  Hectijication  of 
Register.] — On  January  1st,  1876,  Bass  &  Co., 
a  firm  of  brewers,  registered  a  label  for  beer  with 
the  device  of  a  geometrical  diamond  and  the 
words  "  Trade  Mark "  upon  such  device.  On 
January  17th,  1876,  they  registered  the  mark  of 
a  geometrical  diamond,  coloured  red,  and  claimed 
eleven  years'  user  before  January  15th,  1876. 
On  March  24th,  1883,  Bass,Ratcliff  and  Gretton, 
Ld. — the  plaintifts — who  had  succeeded  to  the 
business  of  Bass  &  Co.,  registered  the  mark  of  a 
geometrical  diamond  without  the  words  "  Trade 
Mark"  on  it. 

In  March,  1900,  the  plaintiffs  commenced  an 
action  against  the  defendants — a  brewing  firm — 
to  restrain  them  from  using  the  device  of 
a  diamond.  On  September  24th,  1900,  the 
defendants,  in  consideration  of  £250,  agreed  to 
withdraw  their  show-cards  and  enamel  plates 
bearing  the  mark,  and  also  to  take  the  mark 
from  all  their  advertisements  ;  and  they  under- 
took not  to  use  a  geometrical  figure  of  a  diamond 
in  any  form  whatever  in  the  future. 

Subsequently  the  defendants  began  to  use  in 
the  centre  of  a  show-card  a  device  which  the 
plaintiffs  said  was  in  reality  a  diamond  with  only 
the  ends  squared  out.  The  plaintiffs  sued  the 
defendants  for  an  infringement  of  their  two 
registered  trade  marks.  The  defendants  pleaded 
leave  and  licence. 

Held — that  the  defendants  had  not  proved 
leave  and  licence  ;  that  there  was  not  the  slightest 
evidence  that  the  defendants  had  used  or  intended 
to  use  the  mark  complained  of  on  their  casks  or 
as  labels  for  the  bottles  of  their  beer,  but  there 
was  clear  evidence  that  the  defendants  had  used, 
and  intended  to  use,  it  upon  show-cards  and 
advertisements ;  that  the  design  used  by  the 
defendants  was  something  of  an  entirely  different 
character  to  a  diamond,  as  it  had  ten  points  and 
ten  angles,  and  was  not  a  geometrical  figure  ; 
that  fraudulent  intentitm  was  entirely  beside  the 
question  ;   and  that  there  was  no  infringement. 


The  defendants  had  served  the  notices  of  motion 
for  the  rectification  of  the  Register  of  Trade 
Marks  by  removing  therefrom  the  two  registered 
trade  marks. 

Held  by  Kekewich,  J.  (86  L.  T.  186  ;  18  T.  L. 
R.  108  ;  19  R.  P.  C.  129)— that  the  first  regis- 
tered trade  mark  was  common  to  the  trade  in 
1876,  and  was  improperly  registered,  not  in  the 
sense  that  the  Comptroller  ought  not  to  have 
put  it  on,  but  that  the  applicants  had  no  right 
to  have  it  put  on,  and  that  it  must  come  off ; 
and  that,  therefore,  the  second  registered  trade 
mark  was  also  common  to  the  trade  in  1883, 
because  it  was  registered  as  an  old  mark,  and 
the  one  fell  with  the  other. 

On  appeal  (reversing  Kekewich,  J.)  : 

Held— that  the  trade  mark  of  Messrs.  Bass 
was  properly  registered  at  the  time  it  was 
registered  ;  and  that  Bass  «Sc  Co.'s  trade  mark  had 
not  become,  nor  ever  had  become,  common  to  the 
trade. 

Held  also— that  the  words  "Trade  Mark" 
on  the  diamond  could  not  mislead  anyone  nor  do 
any  harm. 

In  re  Apollinaris  Co.'s  Trade  Mark  ([1891] 
2  Ch.  186  ;  61  L.  J.  Ch.  625  ;  65  L.  T.  G— C.  A.) 

discussed. 

In  be    Bass,   Ratclifp   and   Gretton,   Ld. 

[(No.    2)   AND    OTHERS,  [1902]    2   Ch.    579  ; 

71  L.  J.  Ch.  779  ;  51  W.  R.  86  ;  87  L.  T.  408  ; 

18  T.  L.  R.  785  ;  19  R.  P.  C.  529— C.  A. 

65.  Application  to  alter  Old  Mark.  —  No 
Opposition  hy  Comptroller  —  Order  Made.] 
—In  1876  S.  Maw,  Son  and  Thompson 
were  registered  under  a  certain  trade  mark  in 
certain  classes,  user  before  August  13th,  1875, 
being  claimed.  The  registration  of  this  trade 
mark  was  renewed  in  l*i90.  Subsequently  the 
firm  of  S.  Maw,  Son  &  Sons  succeeded  to  the 
business  of  S.  Maw,  Son  and  Thompson,  and 
were  registered  as  proprietors  of  the  trade  mark, 
and  they  applied  for  leave  to  alter  the  trade 
mark  by  substituting  for  the  word  "  Thompson  " 
the  word  "  Sons."  The  Comptroller-Genenil, 
who  had  been  served,  did  not  appear  to  oppose. 

Held— that  the  order  might  be  made. 

In  be  Maw,  Son  and  Thompson's    Trade 
[Mark,  (1902)  19  R.  P.  C.  260— Buckley,  J. 

66.  ^' Combination  of  Devices" — Tlirce  Luhels 
— Mode  of  User — Esseuti^il  Particulars — Suf- 
ficient Description — Registration  too  Wide — 
Patents,  Designs  ami  Trade  Marks  Acts,  1883 
(46  &  47  Vict.  c.  57),  t.  64  ;  1885  (51  k  52  Vict. 
<\  50), .?.  10.] — 'I'hc  plaintiffs  on  the  application 
for  registration  of  the  ir.a'ie  mark  in  question, 
to  which  the  labels  were  afhxetl  in  such  a  way  as 
to  show  the  mode  of  user,  contained  a  statement 
of  the  essential  particulars  with  a  disclaimer, 
which  was  objected  to  by  the  Comptroller,  and 
by  his  desire  this  statement  and  disclaimer  were 
amended  by  substituting  therefor  the  folK)wing 
words  :  "  The  essential  particular  of  the  trade 
mark  is  the  combination  of  devices,  and  we  dis- 
claim any  right  to  the  exclusive  use  of  the  added 
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matter  except  in  so  far  as  it  consists  of  our  own 

name  and  address." 

The  plaintiffs  had  hitherto  used  the  trade 
mark  by  pasting  the  largest  and  smallest  labels 
on  different  sides  of  the  outside  wrappers  of  their 
bundles  of  yarn,  and  the  medium  label  on  the 
inside  wrappers.  There  was  no  evidence  as  to 
user  in  respect  of  goods  other  than  cotton  y  rn. 
The  defendants,  who  were  dealers  in  yarn,  were 
alleged  to  have  infringed  the  trade  mark  in 
respect  of  yarn.  'Ihe  plaintiffs  sued  the 
defendants  for  infringement,  and  the  defendants 
sought  to  have  the  trade  mark  removed  from  the 
register. 

Held — that  the  description  was  sufficient 
within  sect.  (J4  of  the  Patents,  Designs  and  Trade 
Marks  Act,  1883,  as  amended  by  the  Act  of  1 888  ; 
that  the  plaintiffs  could  put  on  their  goods  all 
three  labels  to  distinguish  their  goods  ;  that  the 
labels  could  be  put  at  different  ends  or  different 
sides  of  the  packages  ;  and  that  if  the  defendants 
wished  to  limit  the  trade  mark  to  cotton  yarn 
their  remedy  woukl  be  to  rectify  the  register  and 
not  to  strike  the  mark  off. 

In  re  Player  .((•  Son's  Trade  Mark  ([1901] 
1  Ch.  382  ;  70  L.  J.  Ch.  359  ;  84  L.  T.  lyO  ;  18 
R.  P.  C.  65— Cozens-Hardy,  J.,  No.  6,  svpra} 
distinguished. 

In  re  Spencer's  Trade  Marks  ([I88G]  3  R.  P.  C. 
73)  followed. 

Edwards  v.  Dennis  ([1885]  30  Ch.  D.  454  ; 
55  L.  J.  Ch.  125  ;  54  L.  T.  112— C.  A.)  followed. 
Jn  re  a.  and  a.  Crompton  \-  Co.'s  Tkade 

[Mark,  (1902]   1   Ch.  758  ;  71  L.  J.  Ch.  497  ; 

50  W.  R.  426  ;  86  L.  T.  657  ;  18  'J'.  L.  R.  398  : 
19  R.  P.  C.  265— Eady,  J. 

67.  Distinctive  Mark — Indicating  Manufac- 
turer or  Trader — Indicating  Goods — "  Vaseline" 
— Rectifying  Register — Onus  of  Proof — Trade 
Marks  Registration  Act,  1875  (38  &  39  Vict. 
c.  91),  s.  10.] — It  is  the  duty  of  the  applicant  for 
the  removal  of  a  trade  mark  from  the  register  to 
satisfy  the  Court  that  it  was  not  used  in  England 
as  a  trade  mark  before  August  13th,  1875,  the 
date  of  the  commencement  of  the  Trade  Marks 
Registration  Act,  1875. 

In  1865  R.  A.  Chesenrough  took  out  patents — 
which  did  not  mention  '•  Vaseline" — in  England 
and  America  for  an  improvement  in  retining 
petroleum  and  other  hydrocarbon  oils.  Tiiis 
improvement  consistetl  in  the  filtration  of  those 
oi  s  through  animal  charcoal  (sometimes  named 
"bone  black")  or  wood  charcoal,  or  other 
filtering  material. 

In  1^72  the  same  inventor  took  out  in  America 
a  patent  for  "Improvements  in  products  froji 
petroleum."  He  stated  in  his  specification  that 
he  had  invented  "a  new  and  useful  product  from 
petroleum,"  which  he  had  termed  ''Vaseline/' 
and  that  "  the  substance  from  which  '  V^aseline' 
is  made  is  the  residuum  of  petroleum  left  after 
the  greater  part  of  the  petroleum  has  been 
distilled  off."  The  process  of  making  "  Vaseline  " 
was  described  as  consisting  of  the  "  filtering  of 
the  aforesaid  petroleum  residuum  through  bone 
black,  according  to  the  process  described  in  the 
American  patent  of  1865  ;  "  and  the  claim  was 


for  "  The  new  article  of  manufacture  named  by 
me  'Vaseline,'  substantially  as  herein  described." 
This  invention  was  never  patented  in  England. 
It  was  therefore  open  to  anyone  in  England,  after 
the  American  patent  became  known  here,  to 
manufacture  the  new  article  for  which  that  patent 
was  granted  in  the  United  States.  There  was 
evidence  of  the  sale  in  Englan<l  by  R.  A. 
Chesebrough  of  "  Vaseline  "  manufactured  by 
him  in  1873,  1875,  and  1877.  There  was  abundant 
evidence  that  the  name  "  Vaseline  "  had  always 
been  understood  in  England  to  denote  the  manu- 
facture of  R.  A.  Chesebrough  and  his  successors 
the  Chesebrough  Company. 

In  1874  R.  A.  Chesebrough  obtained  an  English 
patent  for  producing  the  same  article,  "Vaseline," 
by  a  new  process. 

In  1877  the  word  "  Vaseline  "  was  registered 
in  England  in  four  classes,  one  being  Class  3. 

The  question  arose  whether  in  these  circum- 
stances the  Court  ought  to  come  to  the  conclusion 
that  the  word  "  Vaseline "  was,  at  the  date  of 
registration,  improperly  placed  on  the  register  as 
an  old  trade  mark  under  the  Act  of  1875.  It  was 
admitted  by  the  respondents  that  the  evidence 
did  not  establish  that  the  word  "  Vaseline  "  was 
used  in  England  as  a  trade  mark  before  August 
13th,  1875,  the  date  of  the  commencement  of 
the  Ace  of  1875.  The  applicant,  E.  T.  P.,  moved 
for  an  order  rectifying  the  register  by  the  removal 
therefrom  of  the  trade  mark  '•  Vaseline."  The 
Comptroller  and  the  Chesebrough  Manufacturing 
Company  were  respondents  to  the  application. 

Held,  by  Vaughan  Williams  and  Stirling,  L.JJ. 
(Cozens-Hardy,  L.J.,  dissenting) — that  the  onus 
of  proof  which  lay  on  the  applicant  was  not  dis- 
charged ;  that  as  regards  the  entry  in  the  Trade 
Marks  Journal  of  1877  the  word  -'Vaseline" 
ought  there  to  be  read  in  the  same  sense  through- 
out, and  to  be  regarded  as  denoting  the  g  jods 
manufactured  by  the  Chesebrough  Company  ; 
that  the  applicant  had  failed  to  show  that  the 
word  "  Vaseline  "  was  not  in  use  by  itself  as  a 
trade  mark  in  England  previously  to  August  13th, 
1875  :  and  that  an  order  should  be  matle  refusing 
the  application  to  rectify  the  register. 

In  re  Leonard  and  Ellis'  Trade  Mark  ([1884] 
26  Ch.  D.  288  ;  53  L.  J.  Ch.  603  ;  51  L.  T.  35— 
C.  A.)  followed. 

Linoleum  Mamifacturing  Co.  v.  Nairn  ([1878] 
7  Ch.  D.  834  ;  47  L.  J.  Ch.  430  ;  26  W.  R.  463  ; 
38  L.  T.  448— Fry,  J.)  distinguished. 

Decision  of  Buckley,  J.  ((19U1)  17  T.  L.  R.  259  ; 
18  R.  P.  C.  191),  reversed  ui)on  further  evidence. 
In  re  Chesebbough's  Trade  Mark  "  Vase- 

[line,"  [1902]  2  Ch.  1  ;  71  L.  J.  Ch.  427  ;  86 

L.  T.  665  ;  18  i.  L.  R.  468  ;  19  R.  P.  C.  342— 

C.A. 

68.  Registration  for  Entire  Class — Xon-User 
for  some  of  that  Class — Immediate  bona-fitle 
Intention  to  Use  the  Mark  for  such  Portion  of 
the  Class — Rectijication  of  Register  Excluding 
such  Portion  of  the  Class — Patents,  Designs, 
and  Trade  Marks  Act,  1883  (46  &  47  Vict. 
c.  57),  s.  90.]— Where  there  has  been  first  a 
registration  by  a  trader  of  a  mark  for  a  whole 
class,  then  user  of  the  mark  for  some  goods  in 
that  class  and  sale  of  other  goods  in  the  same 
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class  for  more  than  twenty  years  in  connection 
with  other  marks  and  never  in  connection  with 
the  mark  in  question,  then  in  respect  of  the 
last-named  articles  there  never  was  at  the  time 
of  registration  any  such  intention  to  use  the 
mark  as  to  bring  the  case  within  the  principle 
requiring  de  facto  user,  or  immediate  intention 
to  use  the  mark  in  connection  with  a  particular 
description  of  goods  at  the  time  of  registration, 
to  entitle  a  man  to  be  on  the  register  in  respect 
of  such  goods ;  and  the  register  ought  to  be 
amended  by  excluding  such  goods  for  which  the 
mark  stan(ls  on  the  register. 

Principle  of  Edwards  v.  Dennis  ( (1885)  30  Ch. 
D.  454  ;  55  L.  J.  Ch.  125  ;  54  L.  T.  112— C.  A.) 
applied. 

In  re  Registered  Trade  Mark  No.  22,206 

[OF  Maurice  John  Hart,  [1902]  2  Ch.  621  ; 

71  L.  J.  Ch.  869  ;  51  W.  R.  107  ;  87  L.  T.  426  ; 

18  T.  L.  R.  778  ;   19  R.  P.  C.  569— Byrne,  J. 

69.  E^gistration  for  Entire  Class — Limitation 
to  Parts  of  Class — Patents,  D:tsi(jns,  and  Trade 
Marks  Art,  1883  (46  &  47  Vict.  c.  57),  *.  90.]  — 
In  1883  the  respondents,  or  their  predecessors  in 
title,  a})})lied  for  and  obtained  registration  of  a 
trade  mark  (No.  32,194),  consisting  mainly  of  an 
open  hand,  in  Class  1  for  "  Chemical  substances 
used  in  manufactures,  photography,  and  philo- 
sophical research,  anti-corrosives,  and  anti- 
foulers." 

In  1890  the  respondents  applied  for  and 
obtained  registration  of  another  trade  mark 
(No.  152,830),  which  consisted  solely  of  an  open 
hand,  in  Class  1  for  "  Chemical  substances  used 
in  manufactures,  photography,  and  philosophical 
research,  anti-corrosives,  and  anti-foulers,  includ- 
ing compositions  for  ships'  bottoms. 

In  1901  the  applicant  applied  for  registration 
of  a  mark  consisting  of  an  open  hand,  for  "  Glue 
and  gelatine"  in  Class  1.  Glue  and  gelatine 
were  not  articles  which  were  or  had  ever  been 
manufacture  I  or  sold  by  the  respondents,  nor 
were  they  nor  had  they  ever  been  ingredients  of 
any  such  articles. 

Held — that  the  applicant's  mark,  though 
identical  with  one  and  closely  resembling  the 
other  of  thi  respondents'  marks,  would  not  if 
registered  be  calculated  to  deceive,  because  it 
would  not  be  on  the  register  with  respect  to  the 
goods  or  description  of  goods  for  which  the 
respondents  ought  to  be  legistered,  and  that  both 
the  respondents'  and  applicant's  respective  marks 
must  be  limited  to  the  goods  for  which  they  had 
Iteen  and  were  actually  used,  so  as  to  avoid,  as 
far  as  possible,  further  applications  to  limit. 

Edwards  v.  Dennis  ((1885)  30  Ch.  D.  454  ;    65 
L.  J.  Ch.  125  ;  54  L.  T.  112— C.  A.)  followed. 
In  re  the  Trade  Marks  of  Suter,  Hart- 

[mann,  and   Rahtjen's  Composition  Co., 
Ld.,  (1902)  19  R.  P.  C.  42— Byrne,  J. 

70.  Consent  Order — Agreement  as  to  farther 
vse  of  Mark— Notice  to  Comptroller.]— V/htirc 
on  a  motion  to  rectify  the  Register  of  Trade 
Marks  by  expunging  therefrom  a  certain  trade 
mark,  the  applicant  and  respondent  had  agreed 


to  an  ortler  and  that  the  future  arrangements 
with  regard  to  the  mark  and  the  use  of  it  were 
to  be  put  in  an  agreement. 

Held — that  notice  must  be  given  to  the 
Comptroller  of  the  appointment  before  the 
Registrar  to  settle  the  order,  as  the  Comptroller 
should  know  of  the  special  terms  put  in  the 
order. 

In  re    Golding's   Trade    Mark,  (1902)  19 
[R.  P.  C.  375— Joyce,  J. 

71.  Accidental  Omission  to  Keep  Old  Mark 
Alice — Two  Years''  Interral — Registered  Anew 
— '■'■  Sj}ecial  and  Distinctive  Word" — Ladies  of 
Applicant — Action  for  Infringement — Ecidence 
of  ^^  Passing  off  " — Judgi^s  own  Ohserration — 
Dirision  of  Total  Costs  of  Action  and  Motion — 
Patents,  Designs,  and  Trade  Marks  Acts,  1883 
(46  &  47  Vict,  c.  57),  .*.  64  (I),  and  1888  (51  &  52 
Vict.  c.  50),  s.  10.] — A.  was  the  owner  of  two 
trade  marks,  registered  in  1876  as  old  marks,  in 
respect  of  corsets  and  other  underclothing,  viz.:  — 
the  word  "  SwanbiU"  and  the  figure  of  a  Swan. 
By  accident  the  mark  "  Swanbill"  was  allowed 
to  lapse  for  two  years,  and  was  then  registered 
anew  in  1892. 

In  1901  he  commenced  an  action  against 
Messrs.  Swan  &  E.,  complaining  that  they  were 
infringing  his  "  Swan"  tratle  mark  by  advertising 
a  "Swan"  corset  with  the  figures  of  two  swans 
beneath  the  picture  thereof  ;  and  to  this  action 
the  defendants  replied  by  moving  to  expunge 
both  of  A.'s  trade  marks — "Swanbill,"  on  the 
ground  that  the  original  registration  had  been 
abandoned,  and  that  at  the  time  of  re-registration 
the  word  was  not  "  special  nd  distinctive  "  ;  and 
the  figure  of  a  Swan,  on  the  ground  that  it  had 
never  been  used  for  the  goods  in  respect  of 
which  it  had  been  registered.  The  motion  and 
action  weie  heard  together.  The  defendants  at 
the  outset  abandoned  their  motion  as  to  the 
"  Swan"  mark. 

Held — that  there  had  been  no  such  adjudica- 
tion as  to  its  validity  as  would  justify  the  Court 
granting  a  certificate  under  sect.  77  (a). 

As  to  the  word  "  Swanbill "  : — 

Held— that  it  must  be  expunged,  for  when 
re-registered  in  1892  it  was  proved  by  evidence 
not  to  be  "  distinctive  "  in  the  sense  required  by 
sect.  64  (3)  of  the  Act  of  1883,  as  interpreted  by 
i  Fry,  L.J.,  in  Wood's  Trade  Mark  (1886),  3J 
'  Ch.  D.  262  ;  55  L.  J.  Ch.  377  ;  and  that  lackes 
I  on  the  part  of  the  defendants  (who  had  known 
j  of  the  registration  in  1896),  though  it  would 
affect  the  question  of  tlie  costs  of  the  motion,  did 
not  disentitle  them  to  siiccocd,  in  the  absence  of 
any  evidence  that  the  plaintifY  had  i)een  thereby 
prejudiced  in  opposing  the  motion. 

In  the  action  for  infringement  : — 

Held — that  it  is  not  necessary  for  tlie  plaint  ilT 
in  a  passing-off  action  to  call  witnesses  to  say 
that  they  have  been,  or  wouUl  be,  deceived,  but 
the  Judge  must  use  iiis  own  eyes  ;  and  in  the 
present  case  there  was  no  reasonable  possibility 
of  mistake  being  made,  and  the  action  must  fail. 

Jjondon  Oeneral  Omnilnis  Co.  v.  La  cell 
([1901]  1  Ch.  135  ;  70  L.  J.  Ch.  17  ;  17  T.  L.  R. 
61,  No.  137,  infra)  discusscil. 
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Under    the  circumstances    the   plaintiff  was 
ordered  to  pay  two-fifths  of  the  taxed  costs  of 
action  and  motion. 
Bourne    r.   Swan     &    Edgar,     Ld.,   In    re 

[Bourne's  Trade  Marks,  [1903]  1  Ch.  2il  ; 

72  L.  J.  Ch.  168  ;  51  W.  K.  213  ;  87  L.  T.  589  ; 
19  T.  L.  R.  59  ;  20  R.  P.  C.  105— Far  a  ell,  J. 

72.  Motion  for  Leave  to  Alter  Old  Trade 
Marh — New  Address — Adding  Words  "  Great 
Britain  " — Form  of  Order — Patents,  Designs, 
and  Trade  3Iarks  Aet,  1883  (46  &  47  Vict.  e. 
57),  s.  92.] — Leave  was  given  to  the  owner  of  a 
trade  mark  to  alter  it  by  correcting  the  address, 
which  formed  part  of  it,  from  18  New  O.  Str.  to 
4  Great  O.  Str.,  and  also  by  adding  "  Great 
Britain "  after  "  London."  Tlie  street  and 
premises  had  been  renamed  and  renumbere  1  ; 
and  it  was  stated  that  in  some  countries 
"  London  "  alone  was  regarded  as  an  incomplete 
address.  The  applicant  undertook  to  supply  a 
block  to  the  Patent  Office. 

In  re  the  Trade  Mark  op  Cockle  (Jas.)  & 
[Co.,  (1903)  20  R.  P.  C.  353— Farwell,  J. 

73.  ^'■Person  Aggrieved'" — Costs  of  Person 
Equitaily  Entitled  to  Existing  Mark — Letter 
—  Whether  a  svfficient  Disclaime) — Patents, 
Designs  and  Trade  Marks  Aet,  1883  (46  &;  47 
Vict.  e.  57),  s.  90.] — A  company  had  agreed  to 
sell  its  assets  and  goodwill  to  a  new  company 
by  an  agreement  which  was  sufficient  to  pass  the 
right  to  a  certain  trade  mark  lately  registen;d 
by  it. 

Before  completion,  a  rival  company  applied 
to  have  the  mark  in  question  removed  from  the 
register,  on  the  ground  that  it  had  been  used 
prior  to  registration. 

Held — that  such  company  was  a  "person 
aggrieved,"  whether  or  not  its  own  claim  to  the 
mark  was  good. 

Held  also — that  the  oil  company  as  legal 
owners,  and  the  new  company  as  equitable 
owners,  were  both  properly  made  parties  to  the 
application  ;  and  that  a  letter  written  by  the 
latter  to  the  applicants  was  not  a  sufficient  dis- 
claimer to  relieve  them  of  the  liability  to  pay 
costs. 

In  re  the  Trade  Mark  "  Zonophone,"  (1903) 
[20  R.  P.  C.  450— Byrne,  J. 

74.  Passing  off — Name  of  Firm — Scotch  Busi- 
ness— Extended  to  Englaiid — Name  already  used 
in  England — No  2}rdhahility  of  Deception  — 
Action  Dismissed— Trade  Mark — Costs.] — The 
plaintiffs  were  the  assignees  of  MacFarlane  & 
Co.,  who  had  been  whisky  distillers  in  Scotland 
with  a  local  reputation  from  1740  to  1897.  In 
1897  the  defendants,  at  the  suggestion  of  a 
business  colleague  named  MacFarlane,  began  to 
use  and  subsequently  registered  the  mark  "  Mac- 
Farlane &  Co."  for  a  brand  of  their  whisky. 

The  plaintiffs,  upon  extending  their  trade  into 
England,  brought  an  action  to  restrain  the 
defendants  from  using  the  name  MacFarlane  & 
Co.  and  also  moved  to  remove  the  defendants' 
trade  mark  from  the  register. 


Held — that  the  action  failed  as  no  deception 
or  risk  of  deception  had  been  proved. 

It  being  admitted  that  the  trade  mark,  not 
being  the  signature  of  an  existing  firm,  was 
invalid,  an  order  was  by  consent  made  for  recti- 
fication with  costs,  but  no  costs  of  evidence  as 
none  had  been  given  on  the  motion. 

Decision  of  Buckley,  J.  (21  R,  P.  C.  357), 
affirmed. 

Macmillan  and  Others  v.  Ehrmann  Bros., 
[Ld.,  [1904]  21  R.  P.  C.  647— C.  A. 

75.  "  Quaker"  —  Spirits.  S^c.  — Whether  a 
Word  having  reference  to  the  character  or 
quality  of  Goods,  or  calculated  to  deceive  or 
disentitle  to  Protection — Patents,  Designs  and 
Trade  Alarks  Act,  1883  (46  &  47  Vict.  c.  57), 
ss.  64,  73 — Patents,  Designs  and  Trade  Marks 
Act,  1888  (51  &  52  Vict.  e.  50),  s.  10.]— A  firm  of 
wine  merchants  registered  the  word  "Quaker" 
as  a  mark  for  fermented  liquors  and  spirits  other 
than  whisky.  The  secretary  of  the  Society  of 
Friends  applied  to  remove  the  mark  on  the 
grounds  that  it  was  not  entitled  to  protection, 
and  was  scandalous  and  liable  to  deceive,  or 
had  reference  to  the  character  or  quality  of  the 
goods. 

Held — that  no  legal  damage  could  be  caused 
to  the  society  or  to  those  members  of  it  <ivho 
were  total  abstainers,  and  that  they  were  not 
persons  aggrieved  ;  further,  that  the  word  was 
not  calculated  to  deceive,  or  disentitled  to  pro- 
tection, nor  had  it  reference  to  the  character  or 
quality  of  the  goods  ;  and  that  the  motion  must 
be  dismissed  with  costs. 

In  be  Ellis  &  Co.'s  Trade  Marks,  (1904)  21 
[R.  P.  C.  617— Farwell,  J. 

76.  Motion  to  rectify  hy  exclusion  of  certain 
Goods — No  intention  to  use  for  such  Goods — 
Mark  common  to  Trade.] — In  1878  the  plaintiffs, 
who  then  sold  milk  in  England,  registered,  in 
Class  42,  a  trade  mark  consisting  of  the  figure  of 
a  milkmaid  and  the  words  "  Mdkmaid  Brand." 
In  1901  they  began  to  sell  butter  in  this  country 
for  the  first  time,  and  they  then  registered  a 
very  similar  trade  mark  in  the  same  class. 

In  1902  they  brought  an  action  for  infringe- 
ment of  these  marks  and  for  "passing  oft""  in 
respect  of  the  defendants'  use  of  the  figure  of  a 
milkmaid  for  advertising  their  butter. 

Held — that  the  action  failed  on  the  facts, 
but  that  a  motion  of  the  defendants  to  limit  the 
use  of  the  plaintiffs'  marks  succeeded,  and  that 
the  register  must  be  rectified  by  excluding  butter 
from  the  goods  for  which  they  were  registered, 
on  the  grounds  that  the  plaintiffs  never  used,  or 
intended  to  use,  the  1878  mark  for  butter,  and 
that  the  figure  of  a  milkmaid  was  common  in 
the  trade  before  the  later  mark  was  registered 

Decision  of  Joyce,  J.  (20  R.  P.  C.  509),  affirmed. 
Anglo-Swiss  Condensed  Milk  Co.  v.  Pearks, 
[GuNSTON,  &  Tee,  Ld.,  In  re  Trade  Marks 
OP  Anglo  -  Swiss  Condensed  Milk  Co., 
(1904)  20  T.  L.  R.  238  ;  21  R.  P.  C.  261— C.  A. 

77.  Similarity — "  Neostyle  " — "  Cyclostyle  " — 
^^Neo-  Cyclostyle  " — Goods  marked  in  this  Country 
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for     Export   only — Acquiescence.'] — The     word 

"  Cyclostyle  "  was  registered  as  a  trade  mark  in 

1882  in  respect  of  a  patented  copying  apparatus  ; 
in  1888  the  manufacturer  invented  improvements, 
and  commenced  to  sell  the  improved  apparatus 
under  the  name  "  Neo-Cyclostyle,"  which,  how- 
ever, he  did  not  register  as  a  trade  mark. 
Besides  selling  in  the  United  Kingdom,  he  ex-  , 
ported  these  improved  machines  to  K.  in  | 
America  ;  and  all  machines  so  exported  (and  no 
others)  were  marked  "  Neostyle." 

In  1900  K.,  to  the  knowledge  of  the  manu- 
facturer formed  the  Neostyle  Manufacturing 
Co.,  Ld.,  for  the  sale  in  England  of  "Neostyle" 
goods  ;  and  in  1901  he  registered  "  Neostyle  "  as 
a  trade  mark.  In  1902  the  manufacturer  moved 
to  rectify  the  register  by  striking  out  the  entry. 

Held — that  the  manufacturer  was  a  "  person 
aggrieved "  within  the  meaning  of  sect.  90  of 
the  Patents  Act,  1883  ;  that  K.  had  acquired 
no  right  to  register  "  Neostyle"  as  a  trade  mark, 
and  that  the  company  had  acquired  no  exclusive 
right  to  use  the  word  ;  and  that  therefore  the 
mark  must  be  expunged. 

Decision  of  Kekewich,  J.  (20  R.  P.  C,  329), 
reversed. 

Ix  BE  Neostyle   Compajjy's   Trade  Mark, 
[1904]  20  R.  P.  C.  803— C.  A. 

78.  Application  to  alter  Old  Mark — Addition 
of  Word  '' Limited"  to  Signature — Objection 
to — Patents,   Designs   and   Trade    Marks    Act, 

1883  (46  &  47  Vict.  c.  57),  s.  92.]— Where  a  signa- 
ture  (e.  g.,   H and   S )    is   an  essential 

particular  of  a  trade  mark,  semble  it  would  be  a 
breach  of  sect.  92  of  the  Patents,  Designs,  and 
Trade  Marks  Act,  1883,  to  add  to  it  the  word 
"  Limited." 

The  difficulty  may  be  avoided  by  leaving  the 
signature  standing  and  adding  below  in  ordinary 

type  :  "  Proprietors,  H andS ,  Limited." 

In  re  Hammond  and  Stow's  Trade  Mark, 
[(1905)  22  R.  P.  C.  299— Farwell,  J. 

79.  Inralid  Mark — Action  for  Damages  for 
Wrongful  Registration — Damnum  absque  in- 
juria.]— T.  k  Co.  were  agents  for  sale  of  an 
American  flour  known  as  ■'  Diamond  Dust." 
They  sold  none,  and  R.  was  appointed  agent 
in  their  place.  T.  &  Co.  thereupon  registered 
"Diamond  Dust"  as  a  trade  mark  of  their 
own,  and  prosecuted  R.  for  selling  flour  under 
that  name  contrary  to  the  provisions  of  the 
Merchandise  Marks  Act. 

As  they  still  claimed  a  right  to  the  mark,  R. 
sued  to  expunge  the  entry,  and  for  damages  for 
wrongful  registration  and  for  the  loss  caused 
him  by  his  inability  to  sell  under  the  name. 
T.  &  Co.  abandoned  the  mark  just  before  trial. 

Held — that  as  the  mark  had  been  registered 
in  pursuance  of  a  statutory  right,  the  case  was 
one  of  damnum,  absque  injurii/,  and  R.  could  not 
recover  damages  ;  but  that,  in  view  of  T.  k.  Co.'s 
conduct,  they  must  pay  his  costs  up  to  the  date 
of  abandonment. 

Reid  r.  Thomson  &  Co.,  (1905)  22  R.  P.  C.  376 
[— Ct.  of  Sess. 


II.  DECEPTION. 

1.  Bj  use  of  same  trade  name. 

80.  Alleged  Concurrent  User — Effect  of  Dying 
Out  and  Subsequent  Revival  of  Defendants 
Trade.] — D.  and  A.,  in  1881,  began  to  sell  goods 
marked  with  a  trade  name  to  one  customer. 
This  was  continued  till  1883,  when  they  stopped 
selling  until  February,  1886,  and  thenceforth 
sold  to  numerous  customers,  and  their  trade  in- 
creased very  largely  and  became  very  important. 
In  November,  1885,  they  registered  their  trade 
name  as  part  of  a  trade  mark.  W.,  in  April, 
18i5,  applied  to  register  the  same  trade  name 
by  itself  as  a  trade  mark,  but  was  refused 
registration.  Shortly  afterwards  he  commenced 
to  sell  gootls  under  this  trade  name,  and  con- 
tinued to  do  so  in  substantial  quantities  until  the 
early  part  of  1887,  when  his  trade  began  to 
dwindle  until  it  rapidly  came  down  to  one  or 
two  sales  a  year,  and  finally  ceased  altogether 
for  at  least  a  twelvemonth.  W.  then  began  sell- 
ing his  goods  marked  with  the  trade  name  to  B. 
At  the  end  of  1896,  this  came  to  the  notice  of  D. 
and  A.,  and  they  commenced  an  action  against 
W.  and  B.  in  January,  1897,  not  based  on  trade 
mark,  but  to  restrain  them  from  selling  goods 
under  the  trade  name.  It  appeared  that  D.  and 
A.  were  aware  of  one  parcel  of  W.'s  goods  being 
sold  to  P.  in  1886,  but  they  thought  the  matter 
had  come  to  an  end,  and  therefore  took  no  steps 
on  this  occasion. 

Held — that  the  trade  name  was  proved  to 
denote  the  plaintiffs'  goods  exclusively  in  the 
market,  and  that  the  plaintiffs  were  entitled  to 
an  injunction  to  restrain  the  defendants  from 
using  the  trade  name  without  distinguishing 
their  goods  from  the  goods  of  the  plaintiffs,  and 
to  40*\  damages  and  costs. 
Daniel   and    Arter   v.  Whitehouse   and 

[BrittoN,   [1898]   1  Ch.   685;   67  L.  J.  Ch. 
262  ;  15  R.  P.  C.  134— Barnes,  J. 

81.  Action  for  Passing  Off — Person  Trading 
in  His  Own  N^ame — Get-up — Features  Common 
to  the  Trade — Injunction  Granted  at  Trial — 
Appeal  Allowed.] — The  plaintiff,  who  carried  on 
business  as  Jamieson  <k  Co.,  at  Aberdeen,  as  a 
manufacturer  of  harness  composition,  brought 
this  action  to  restrain  George  Jamieson,  who  was 
also  a  manufacturer  of  harness  composition  at 
Aberdeen,  from  passing  off  hisgootis  as  the  g(X)ds 
of  the  plaintiff.  It  appeared,  at  the  trial,  that 
there  were  two  other  manufacturers  of  harness 
composition  named  Jamieson  at  Aberdeen,  one 
being  Peter  Jamieson,  who  was  prior  in  date  to  all 
the  others.  The  evidence  was  to  the  effect  that  the 
tins  used  by  the  defendant  were,  as  regards  size 
and  shape,  and  that  the  labels  thereon  were,  as 
regards  their  colour  and  the  colour  of  the  print- 
ing, similar  to  the  plaintiff's  and  to  Peter 
Jamieson's,  but  were  common  to  the  trade.  In 
1892,  the  plaintiff,  in  consequence  of  proceed- 
ings taken  by  Peter  Jamieson.  agreed  with  him 
that  he,  (he  plaintiff,  should  put  on  his  tins, 
"Jamieson  &  Co.,"  diagonally  in  writing,  and  a 
registered  trade  mark  consisting  of  a  horse.  The 
defendant,    when    he    first    startetl   business    at 

,  Aberdeen,  put  "G.  Jamieson"  on  his  tins,  but 
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subsequently,  on  the  complaint  of  Peter  Jamieson, 
substituted  "  George  Jamieson."  "  Abeideen  " 
appeared  on  all  the  labels  above  referred  to. 

Held — by  Byrne,  J.,  that  the  whole  com- 
bination used  by  the  defendant  was  calculated 
to  deceive  ;  that  the  arrangement  between  Peter 
Jamieson  and  the  plaintiff,  and  the  fact  that 
each  of  them  might  be  injured,  did  not  prevent 
the  plaintiff  suing  alone  ;  and  that  there  had  not 
been  such  delay  or  acquiescence  on  tue  pait  of 
the  plaintiff  as  disentitled  him  to  sue. 

Fiillivoo(l\.  Fullwood  (9  Ch.  I'.  176)  followed. 

An  injunction  was  granted,  with  costs. 

A  man  entering  a  tiade  in  which  other  persons 
of  a  like  name  have  established  a  reputation  has 
a  burden  cast  on  him  to  distinguish  his  goods 
from  theirs. 

The  defendant  appealed. 

Held — on  appeal,  that  the  distinctive  features 
of  the  plaintiff's  tins  were  the  signature, 
"  Jamieson  &  Co.,"  and  the  trade  mark,  antlthat 
the  defendant's  goods  had  no  similarity  to  the 
plaintiff's  gootls,  except  in  features  that  were 
common  to  the  trade,  and  that  he  had  not  passed 
off  his  goods  as  the  goods  of  the  plaintiff.  The 
appeal  was  allowed,  with  costs, 

A  man  is  not  bountl  to  use  extra  precautions 
to  avoid  confusion  between  his  goods  and  those 
of  other  persons  in  the  trade,  if  such  confusion 
arises  solely  from  similarity  of  his  own  name  with 
theirs,  and  from  the  use  of  features  common  to 
the  trade  ;  but  such  a  case  must  be  distinguished 
from  the  case  where  the  name  of  a  particular 
trader  has,  in  the  market,  come  to  denote  his 
goods. 

Per  Vaughan    Williams,   L.J.  — A    mis-repre- 
sentation by  a  plaintiff  on  his  goods  does  not 
preclude  him  from  recovering  damages  at  law. 
Jamieson  &  Co.  v.  Jamieson,  (1898)  1.5  R.  P.  C. 
[169;  14  T.  L.  K.  160— C.  A. 

82.  Trade  Navie — Initial  Letters  —  Rival 
Traders  Having  Same  Initials  ] — A  corset  maker, 
whose  initials  vvere  "  C.  B.,"  marked  the  corsets 
made  by  him  with  those  letters.  In  an  action  of 
inteidict  brought  by  him  against  another  rival 
corset  trailer,  who  sold  corsets  ^.tamped  "  C.  B.  & 
Co."  (the  "C.  B."  being  printed  in  larger  type 
than  the  "  Co."),  which  were  made  by  Connell 
Brothers  &  Co.,  it  was  proved  that  for  a  long 
time  the  '•  C.  B."  corsets  had  become  well  known 
to  the  trade  as  being  made  solely  by  the  pursuer 
and  that  the  defendants  had  so  maiked  their 
corsets  as  to  mislead  purchasers  into  believing 
that  they  were  the  pursuer's  corsets.  The  Co  at 
held  that  the  pursuer  was  entitled  to  an  inter- 
dict against  the  defenders  selling  corsets,  not 
made  by  the  pursuer,  if  marked  in  buch  a  manner 
as  to  induce  those  who  purchased  them  in 
believing  that  they  were  the  pursuer's  ''  C.  B." 
corsets. 

Held  also— that  the  fact  that  the  pursuer 
held  certain  registered  trade  marks,  in  relation 
to  one  of  which  he  had  disclaimed  the  exclusive 
right  to  the  letters  "  C.  B.,"  did  not  preclude 
him  from  preventing  the  use  of  the  letters 
"  C.  B,"  by  his  rival  in  trade. 


Rosenthal  v.  Reynolds,  (1892)  9  Pat.  Cas.  189 
— distinguished. 
Bayer  v.  Baird,  (1898)  25  R.  1142  ;  35  Sc.  L.  R. 

[9ia— Ct.  of  Sess. 

83.  Name  taken  by  Defendant  —  Fraud  — 
In^vnction  absolute.] — In  1^92  the  defendant, 
who  was  then  known  by  the  name  of  Louis 
Lesser  St.  liCger  Forbes  Gower,  but  whose 
original  name  was  Louis  Lesser  Dutch,  took  by 
deed-poll  the  name  of  Louis  Marius  Pinet. 
This  deed  was  registered  in  1894.  In  1893  he 
began  to  carry  on  uneler  his  new  name  the 
business  of  manufacturing  "  elevators,"  a  con- 
crirance  for  increasing  the  apparent  height  of 
short  persons,  and  boots  and  shoes  specially 
made  for  this  purpose,  and  that  of  concealing 
the  defect  of  persons  whose  legs  were  of  unequal 
length.  In  1897  he  sold  this  business  to  a 
compan3%  incorporated  under  the  name  of 
Maison  Pinet,  Limited.  The  memorandum  of 
association  enabled  the  company  to  carry  on  a 
general  boot  and  shoe-making  business.  b\  Pinet 
and  Cie.,  of  Paris,  whose  boots  were  proved  to 
have  a  world-wide  reputation,  brought  an  action 
against  Maison  Pinet,  Limited,  and  on  the  26th 
October,  1897,  the  Court  of  Appeal  granted  an 
injunction  restraining  the  defendant  company 
from  carrying  on  business  as  manufacturers  of 
boots  and  shoes  under  any  name  of  which  Pinet 
formed  a  part,  without  clearly  distingui.-hing 
their  boots  and  shoes  fiom  those  made  by  the 
plaintiffs.  At  this  time  it  was  supposed  that 
Pinet  was  L.  iVI.  Pinet's  original  name.  The 
defendant  company  then  entered  into  an  agree- 
ment to  sell  their  business  to  a  new  company,  to 
be  called  Mai^on  Louis  Pinet,  Limited.  F.  Pinet 
and  Cie.  then  brought  this  action  against  L.  M 
Pinet,  both  companies,  and  their  directors,  for  an 
absolute  injunction  against  the  use  of  the  name 
Pinet. 

Held— that    the    defendant,    L.    M.    Pinet, 

having  adopted  the  name  Pinet  for  fraudulent 

purposes,   the    plaintiffs   were    entitled    to    an 

absolute  injunction  restraining  him  and  both  the 

companies  from  using  the  name  Pinet,  or  any 

description  including  that  name,  in  connection 

with  boots  or  shoes,  and  from  purporting  to  sell 

to,  or  doing  anything  purporting  to  confer  upon 

any  other  person  the  riglit  to  use  that  name  in 

connection  with  boots  and  shoes. 

Pinet  (F.)  et  Cie.  v.  Maison  Loois  Pinet, 

[Ld.,  [1898]  1  Ch.  179;  67  L.  J.  Ch.  41  ;  77 

L.  T.  613  ;  15  R.  P.  C.  65  ;  14  T.  L.  R.  87  ; 

46  W.  R.  506— North,  J. 

84.  Dissolved  company — Goodwill  and,  Assets 
sold  by  Liquidator  to  new  Company  with 
different  JVame — Person  trading  under  Name 
similar  to  dissolved  company — Injunction.} — 
A  company  incorporated  under  Letters  Pattnt 
v\  as  wound  up,  and  the  goodwill  and  assets  sold 
by  the  liquidator.  Subsequently,  the  appellant 
company,  having  a  different  name  to  the  dis- 
solved company,  was  formed  to  take  over  the 
assets  of  the  dissolved  company.  The  respondent 
declared  his  intention  to  trade  under  a  similar 
name  to  that  of  the  dissolved  company.  For 
upwards  of  seven  months  the  respondent  carried 
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"  Dunlop"  goods,  that  being  the  chief  word  that 
he  used  on  the  covers  of  his  goods,  with  regard 
to  his  burning  oil  and  his  graphite,  which  he 
sold. 

UuNLOP   Pneumatic  Tyre   Co.,  Ld.  r.  Dvs- 
[lop  Lubricant  Co.,  (1899)  16  R.  P.  C.  12, 


Deception — Continued,  \ 

on  his  business  under  the  name  similar  to  that 
of  tlie  dissolved  company,  with  the  accjuiescence 
of  the  liquidator  of  the  old  company,  and,  until 
the  action  to  restrain  him  from  using  the  name 
was  commenced,  of  the  purchasers  of  the 
goodwill.  j      ^^    Passing    Off— Action    to    restrain— Con- 

Held — that  the  liquidator  could  not  transfer  ,  current  User—"  Dolly  ^Zm^."]— In  the  year  1871 
the  right  to  use  the  name  of  the  dissolved  com-  j  r^  whose  goods  were  sold  by  the  defendants, 
pany,  which  was  a  grant  from  the  Crown  ;  that  registered  as  a  design  under  the  Designs  Act  a 
it  was  competent  f>r  the  liquidator  to  sell  the  j  picture  of  what  is  known  in  the  North  of 
goodwill  of  the  old  company  together  with  the  England  as  a  "  Dolly  Tub  " — that  is  to  say,  a 
other  assets  ;  that  the  promoters  of  the  appellant  washing  tub  with  a  peg  called  a  dolly  peg 
company  might  have  applied  for  incorporation  standing  up  in  it.  In  the  year  1876  he  registered 
under  the  same  name  as  the  old  company,  subject  1  the  same  design  as  his  trade  mark  under  the 
to  any  objection  which  might  be  urged  by  the  Trade  Marks  Act ;  and  from  1876  down  to  1^88 
respondent  ;  tliat  the  appella  t  company  had  I  th^  trade  mark  was  invariably  stamped  upon 
the'  right  to  describe  themselves  as  the  successors  j  the  paper  in  which  R.'s  blue  was  wrapped  up. 
of  the  old  company,  and  as  carrying  on  the  same  I  R.'y  blue  was  sold  under  the  description  of 
business,  but  no  right  to  use  the  old  company's  |  •'  Dolly  Blue."  R.'s  blue  was  also  called  ''  Oval 
name  as  their  trade  mark  or  firm  name  ;  that  |  ^   ' 


Blue."  E.  b'^gan  to  make  blue  in  the  year  1884, 
and  down  to  1888  his  blue  was  is«ued  to  the 
public  under  the  description  of  ••  Filter  Blue  " 
or  '•  Filtered  Blue."  Afterwards  he  sold  his 
blue  as  "Dolly  Blue,"  and  in  December,  1890, 
R.  wrote  to  him.  saying,  "  You  know  that  my  blue 
has  been  asked  for  as  '  Dolly  Blue,'  and  take  care 
that  you  do  not  get  into  trouble  for  using 
the  name  'Dolly  Blue 'at  all."  To  that  letter 
I  there  was  no  answer.  In  1894:  a  company  was 
85.  Passing    off    Goods— Action   to    Restrain  >  formed,  which  took  over  the  business  of  E.     The 

Xame   designating    Tt/pe,   not    the    Maiinfac- '  plaintiffs  brought  an  action  aga-nst  the  defen- 

tnrer.^—Oxi  the  23rd  o'f  November,  188.5,  F.  S.  |  dants  for  supplying  blue  not  being  the  plaintiflfs' 

to  persons  ordering  "  Dolly  Blup." 

Held — that  the  pi  lintiflEs  had  not  succeeded  in 
proving  that  the  name  "  Dolly  Blue  "  was  ex- 
clusively applicable  or  had  been  exclusively 
applied  to  their  goods. 


the  respondent  had  no  right  to  hold  himself 
out  as  successor  to  the  old  company  ;  but  the 
appellant  company  had  no  right  to  rcstr.iin  the 
respondent  from  using  the  name  similar  to  that 
of  the  old  company. 

Montreal  Lithographing  Co.,  Ld.  v.  Sa- 

Tbiston.  [1899]    A.  C.  610  ;   68  L.  J.  P.  C. 

121  ;  81  L.  T.  135  ;  16  R.  P.  C.  444— P.  C. 


Edge  &  Sons,  Ld.  v.  Gallon  &   8on,  (I'.iOO) 
[17  R.  P.  C.  557-H.  L.  (E.) 

88.  Passing    off— Action   to    restrain— Xame 

indicating    Manufacturer— Tivo  _firms   of   same 

\  Surname— Xame  identified  with  Manufacture^  of 

One    Firm— Right    to   crclusire    Use   of—CWr 

loithovt  qualifying  Words — Tendency  to  deceive.] 


Winser,  a  member  of  the  firm  of  Winser  &  Co., 
registered  a  design  for  an  interceptor  or  sewage 
trap.  This  design  expired  in  1890.  Winser  & 
Co.  transferred  their  business  to  Winser  &;  Co., 
Ld.  Winser  &  Co.,  and  Winser  &  Co.,  Ld.,  sold 
interceptors  made  according  to  the  registered 
design,  and  these  interceptors  were  at  the  com- 
mencement of  the  action  in  1898  against  the 
defendants,  and  always  had  been,  marked  with 
the  name  of  the  firm  and  the  word  ''  registered  " 
and  the  number.  The  plaintiffs  sought  to 
restrain  the  defendants  from  sellins:  "  Winser 
Interceptors  "  not  being  the  plaintiffs'  goods. 

Held — that  upon  the  evidence  the  term  — A  distfUery  "in  Dublin  was  carried  on  under 
"Winser  Interceptor"  or"  Winser  Trap"  denoted  the  name  of  John  Jameson  &  Son  until  1891, 
a  trap  of  a  particular  type  or  pattern,  and  ]  when  the  firm  was  converted  into  a  limited 
that  in  the  trade  the  name  had  got  to  mean  liability  company  under  the  name  of  John 
the  type  of  machine  or  interceptor,  and  not  .Jameson  &  Son,  Ltd.  (the  plaintiffs).  Anoiher 
necessarilythosewhichweresold  by  the  plaintiffs;  distillery  foumled  about  the  same  period  in 
and  further  that  the  defendants  in  supplying  Dublin  was  carried  on  under  the  name,  first,  of 
"Winser  Interceptors"  did  not  thereby  intend  William  Jameson,  then  of  Jameson  &  Robert- 
to,  and  did  not  thereby,  in  fact,  represent  their  [  s,,n,  and  finallv  of  William  Jameson  &  Corn- 
goods  to  be  the  goods  of  the  plaintiffs.  j  pany,  until  1889,  when,  with  two  other  distilleries, 

WINSER  &  Co.,  Ld.  r.  Armstrong  &  Co.,  (1899)   it  was  acquired  by  the  ^^f'^^lj'^^jf ;,  t''^.^^''.^^''? 

ri6R.  P.  C.  167— Byrne,  J.l  t)'stdlers'    Company,    1x1.       Previous     to    that 

^  date  the  labels  used  for  whiskey  made  at  this 

86.  Passing     Off—  Injunction.]  —  The    word    distillery  boie  thenarae  ''  William  Jameson  A:  Co." 

"  Dunlop  "  was  first  used  by  the  predecessors  in    or  "  W.  Jameson  &  Co.,"  but  in   1898  the  dcfen- 

title  of  the  plaintiff  company  in  connection  with    dants  altered  the  label,   si.bstituting  for   those 

accessories  to  cycles.     The  defendant   chose  to  !  words   the   de-sciiption    "Jameson's    Whiskey.' 

carry  on  business  in  the  name  of  the  Dunlop  |  The  plaintiffs  thereupon  required  the  defendants 

Lubricant  Company  because  of  the  word  "  Dun-  '  to  revert  to  the  former  words,  and  d-scribe  their 

lop,"  and  because  the  word  "  Dunlop"  suggested    whiskey  as  "  William  James  >n  &  Co.'s."  or  even 

the  plaintiff  company,  and  for  no  other  reason     as   "  Wm.   Jameson   &  Co.'s."     The   defendants 

He   was   restrained  from   carrying  on   business    declined    to   do   this,    but   offerel  to  insert  the 

under   that  name  and  describing   his  goods  as    letter  "  W."  before  "  Jameson's." 
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Deception  —Continued. 

In  an  action  to  restrain  the  defendants  from 
selling  their  whiskey  under  the  name  of  "  Jame- 
son's Whiskey,  without  the  prefix  "  William,'' 
or  some  other  distinctive  indication  that  the 
whiskey  was  not  that  manufactured  by  the 
plaintiffs,  the  Court  was  of  opinion  on  the 
evidence  that  the  name  "Jameson's  Whiskey" 
had  become  so  identified  with  the  plaintiffs' 
whiskey,  that  the  use  of  it  by  the  defendants, 
without  qualifying  words  to  show  that  the 
article  was  their  own  make,  was  likelv  to  mislead 
purchasers  into  the  belief  that  it  was  the 
"  Jameson's  Whiskey "  made  by  the  plaintiffs  ; 
that  there  was  not  any  indication  on  the  labels 
that  the  defendants'  whiskey  was  that  made  at 
the  distillery  of  William  Jameson  &  Co.,  and 
that  the  defendants'  conduct  was  likely  and 
tended  to  so  mislead. 

Held — that  the  plaintiffs  were  entitled  to  an 
injunction. 

Jameson  v.  Dublin  Distillers'  Co.,  [1900] 
[1  Ir.  R.  43— V.-C. 

89.  Passing  off — Using  own  Name — Action  to 
Mestrain — Business  turned  into  a  Limited  Com- 
pany— Fraudulent  Intention  —  Resemblance  of 
Packets.] — No  man  is  justified  in  attempting  to 
pass  off  his  goods  as  the  goods  of  another, 
whatever  may  be  the  means  he  uses  for  the 
purpose. 

Generally  fraudulent  intention  is  not  material, 
partly  because  a  man  is  presumed  to  intend  the 
natural  consequence  of  his  own  act,  and  partly 
because  although  he  may  have  acted  in  ignorance 
in  the  first  instance,  yet  if  he  continues  that 
course  of  conduct  after  he  has  got  knowledge  of 
the  facts,  he  then  becomes  guilty  of  the  fraud, 
because  he  knows  then  in  what  the  fraud 
consists. 

No  man  is  entitled  to  a  monopoly  of  his  own 
surname.  Every  man  has  a  right  to  trade  in  his 
own  name  so  long  as  he  does  not  use  it  in  such 
a  manner  as  to  represent  that  he  is  carrying  on 
his  rival's  trade. 

No  element  of  suspicion  of  fraud  attaches  to 
the  man  who  has  established  a  business  under  his 
own  name  if  he  turns  that  business  into  a  limited 
company,  and  applies  to  that  limited  company 
his  own  name  with  the  word  "  limited,"  because 
the  reason  for  doing  so  is  obvious,  that  he  desires 
to  retain  the  goodwill  which  he  has  gained  for 
that  name. 

S.  Chivers  &  Sons,  of  Histon,  in  Cambridge- 
shire, had  carried  on  business  as  jam  manu- 
facturers since  1873.  In  1888  they  began  to 
manufacture  table  jelly. 

Samuel  Chivers,  of  Cardiff,  began  to  manufac- 
ture jam  in  1877,  and  carried  on  the  business  till 
1880.  He  then  took  in  a  partner,  and  carried  on 
business  as  S.  Chivers  &;  Co.  In  1895  they  were 
incorporated  as  a  limited  company  under  the 
title  of  S.  Chivers  &  Co.,  Ld.  In  1898  the 
company  began  to  make  table  jelly,  which  they 
sold  in  packets  with  a  label  having  a  marked 
resemblance  to  that  of  S.  Chivers  &  Sons,  of 
Histon,  who  brought  an  actign  tg  restrain 
its  use, 


Held — that,  as  a  fact,  both  from  a  view  of 
the  article  and  also  upon  the  evidence,  that 
nobody,  apart  fiom  the  use  of  the  word  "  Chivers," 
could  possibly  mistake  the  packet  of  the  defen- 
dants for  that  of  the  plaintiffs  ;  that  the  de- 
fendants had  no  fraudulent  intention  ;  that 
"  Chivers'  Jelly  "  or  "  Chivers'  Table  Jelly  "  had 
not  acquired  a  secondary  meaning,. and  had  not 
come  to  mean  jelly  made  by  the  plaintiffs, 
and  not  jelly  made  by  persons  of  the  name  of 
"Chivers";  that  the' defendants  did  not  by 
their  course  of  dealing  describe  their  jelly  in 
such  a  way  as  to  lead  persons  to  believe  it  was 
the  jelly  of  the  plaintiffs  ;  and  that  f^e  plaintiffs 
could  not  be  allowed  to  monopolize  the  name  of 
"  Chivers "  so  as  to  prevent  the  name  of 
"  Chivers  "  being  used  at  all. 

Jamieson  v.  Jamieson  ( (1898)  15  R.  P.  C.  181, 
No.  81,  svpra) ;  Powell  v.  Birmingham  Vinegar 
Brewery  Co.  ([189fi]  2  Ch.  54  ;  65  L.  J.  Ch. 
563  ;  44  W.  R.  688  ;  74  L.  T.  509  ;  13  R.  P.  C.  235), 
and  Cellular  Clothing  Co.  v.  Maxton  3)  Murray 
([1899]  A.  C.  326  ;  68  L.  J.  P.  C.  72  ;  ^0  L.  T.  809  ; 
16  R,  P.  C.  397— H.  L.  (Sc),  No.  23,  stipra) 
followed. 

S.  Chivebs  &  Sons  v.  S.  Chivers  &  Co.,  Ld., 
[(1900)  17  R.  P.  C.  420— Farwell,  J. 

90.  Purchase  of  Goodwill  of  Proprietor's 
Bu.siness  by  Limited  Company — Company  keep- 
ing alive  Goodwill — Omission  to  mention  Name 
•f  Company — Penalty — Right  to  Restrain  use  of 
former  Proprietor's  Name — Companies  Art,  1862 
(25  &  26  Vict.  c.  89),  ss.  41,  42.]— It  is  competent 
for  a  limited  company  to  acquire   the  goodwill 

\  of  a  number  of  properties,  and  to  keep  ative  that 
j  goodwill  by  keeping  the  name  in  such  a  position 
;  and  using  it  in  such  a  way  as  to  show  that  they 
j  are  carrying  on  the  trade  to  which  the  goodwill 
attached  which  they  had  bought,  but  they  must 
comply  with  sect.  41  of  the  Companies  Act, 
1862. 

The  plaintiffs  bought  the  goodwill  of  a  business 
carried  on  as  "  Talmey  &  Co."  Preferring  to 
keep  on  the  old  name  they  sent  out  bills  in  the 
name  of  "  Talmey  &  Co.,"  and  the  weekly  books 
were  in  that  name.  The  name  of  the  plaintiffs 
was,  however,  upon  the  shop  over  the  door. 

Held— that  the  plaintiffs  had  a  right,  though 
they  had  been  guilty  of  a  breach  of  sect.  41  of 
the  Companies  Act,  1862,  to  an  injunction  to 
restrain  the  use  by  another  person  of  the  name 
of  "Talmey  &  Co."  so  as  to  be  calculated  to 
deceive. 

Wriqht  v.  Horton  ( (1887)  12  App.  Cas.  371  ; 
56  L.  J.  Ch.  873  ;  36  W.  R.  17  ;  56  L.  T.  782— 
H.  L.  (E.) )  followed. 

Peabks,  Gunston  and  Tee,  Ld.  v.  Thompson, 

[Talmey  &  Co.,  (1901)  17  T.  L.  R.  250;  18 

R.  P.  C.  185— Farwell,  J. 

91.  Passing  off— Action  to  Restrain — "  Globe 
Furnishing  Company'" — C/,se  of  Name  in  Ireland 
—Fraud— Proof— Design  to  3Hslead  Public — 
Injunction  Damages — Delay  in  bringi7ig  Action 
—Stay  of  Six  Weeks.]— In  1888  the  plaintiff 
bought  a  business  in  Liverpool,  in  which  he  had 
since  carried  on  the  trade  of  supplying  house 
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deception— Co7itimied. 

furniture.  His  business  was  not,  as  a  rule,  merely 
carried  on  across  the  counter,  but  was  largely 
by  correspondence,  and  he  did  a  considerable 
amount  of  business  with  customers  in  other 
localities  than  Liverpool.  He  expended  about 
£2,000  a  year  advertising  his  business  under  the 
title  of  the  "  Globe  Furnishing  Company,"  and 
his  business  was  advertised  in  Ireland  through 
the  medium  of  English  magazines  and  news- 
papers which  circulated  in  Ireland.  The  plaintiff 
complained  that  in  the  year  1898  the  defendant 
started  a  business  in  Dublin  under  the  same 
identical  name  of  the  "  Globe  Furnishing  Com- 
pany." The  plaintiff  brought  an  action  against 
the  defendant  to  restrain  him  from  carrying  on 
business  under  that  name  or  under  any  other 
name  calculated  to  mislead  the  public  into  the 
belief  that  the  business  of  the  defendant  was  the 
business  of  the  plaintiff. 

Held— that  it  was  not  incumbent  on  the 
plaintiff  to  prove  that  the  defendant  adopted 
the  name  with  a  design  to  mislead  the  public  or 
to  appropriate  to  himself  tlie  benefit  of  the 
costly  advertisements  ;  that  the  injunction  must 
be  granted,  but  no  inquiry  as  to  damages  ;  and 
that,  inasmuch  as  there  had  been  considerable 
delay  in  bringing  the  action,  the  defendant 
ought  to  be  allowed  six  weeks  for  making  such 
alterations  and  arrangements  as  might  be  neces- 
sary to  carry  out  the  order  made. 
Grant,  XRADiNa  as  the  "Globe  Furnish- 

[iNG  Company,"  v.  Levitt,  (1901)  18  K.  P.  C. 
361— Porter,  M.  R.  (Ir.) 

92.  2Vdme  Attached  to  Premises  —  "  Castle 
Brewery,  Edinburgh  "—Picture  of  Edinburgh 
Castle — Heraldic  Castle — Addition  oj  Eirm's 
Name  —  Sufficient  Distinction.']  —  The  com- 
plainers,  since  1875,  carried  on  business  as 
brewers,  and  their  premises  were  known  as  the 
"  Castle  Brewery,"  the  name  being  derived  from 
the  proximity  of  Edinburgh  Castle.  They  had 
no  registered  trade  mark.  On  the  circumference 
of  their  label  were  printed  the  words  "  Cooper 
and  M'Leod,  PMinburgh," and"  Castle  Brewery," 
and  in  its  centre,  and  occupying  a  prominent 
part  of  the  label  was  a  picture  of  Edinburgh 
Castle. 

The  respondents,  since  1872,  carried  on  business 
as  distillers  in  Maryhill,  Glasgow.  In  1890  they 
established  a  brewery  there.  They  used  tlieir 
registered  trade  mark  for  the  purposes  of  both 
businesses.  On  their  label  were  the  words 
"Castle  Brewery,  Glasgow,"  and  "G.  and  J. 
Maclachlan,"  and  in  the  centre  a  heraldic  castle 
with  the  motto  "  Fortis  et  fidus."  This  was 
adopted  because  it  was  the  arms  of  the  Mac- 
lachlans.  The  respondents,  desirous  of  securing 
the  benefit  of  brewing  in  Edinburgh,  built  a 
brewery  at  Uuddingston,  and,  in  1900,  they 
opened  it,  and  commenced  business  there  under 
the  name  of  the  "  Castle  Brewery,  Edinburgh." 
in  order  that  their  beer  should  share  in  the 
reputation  of  Edinburgh  beer.  On  the  com- 
plainers  objecting  they  agreed  to  add  the  word 
"  Maclachlan."  There  was  no  proof  that  the 
respondent's  beer  had  been  mistaken  for  the 
complainers'  or  their  trade  interfered  with. 
li.D. — VOL.   iir. 


Held — that  the  complainers  had  no  right  to 
object  to  the  use  of  the  words  "  Castle  Brewery  "  ; 
that  they  created  a  sufficient  distinction  by  pre- 
fixing their  name  in  a  prominent  manner,  and 
that  the  complainers  had  not  established  their 
case. 

Cooper  AND  M'Leod  cG.  and  J. Maclachlan, 
[(1901)  18  R.  P.  C.  380— Court  of  Session. 

93.  Passing  off — Action  to  Restrain — Foreign 
Company — Registration  of  Company  in  England 
with  Similar  Name — English  Marlo>t — Liability 
of  Signatories — Injunction.^ — The  plain  tiffs  were 
a  well-known  firm  of  manufacturers  of  motor 
cars.  Their  reputation  was  European,  including 
in  that  term  England.  Till  December,  1900.  they 
had  no  agency  in  England,  yet  they  sold  in- 
directly, in  the  sense  that  a  company  bought 
their  cars  and  imported  them  into  England,  and 
individuals  went  over  to  Paris  and  bought  cars 
there  and  imported  them  into  England,  so 
that  England  was  one  of  their  markets.  So  far 
as  regards  the  great  majority  of  the  cars  formerly 
made  by  the  plaintiff  company,  they  could  not 
be  imported  into  England  without  the  licence  of 
the  English  patentees.  The  defendants,  on  29th 
March,  1900,  registered  a  company  in  England 
under  the  name  of  Panhard  -  Levassor  Motor 
Company,  Ld. 

Held — that  the  Court  would  interfere  to 
protect  a  foreign  trader, who  has  a  market  in 
England  from  having  the  benefit  of  his  name 
annexed  by  a  trader  in  England  who  assumes 
that  name  without  any  sort  of  justification. 

Collins  Co.  V.  Brown  ((1857)  3  K.  &  J.  423) 
followed. 

Held  also — that  the  defendant  company  had 
the  fraudulent  intention  of  annexing  the  benefit 
of  the  plaintiff's  name  ;  that  the  persons  who 
had  formed  that  company  and  caused  it  to  be 
registered  were  guilty  of  a  fraudulent  conspiracy 
to  carry  into  effect  that  which  the  company,  an 
entity  without  body  or  soul,  had  attempted  to 
do,  and  were  liable  in  damages  accordingly  ; 
that  injunctions  must  be  granted  to  restrain  the 
defendants  from  using  any  name  colourably 
resembling  the  name  of  the  plaintiffs,  and  to 
restrain  the  defendants  from  allowing  themselves 
to  remain  registered  under  their  present  name. 
La  Societe  Anonyme  des  Anciens  Etar- 

[lissements    Panhard    et    Levassor    c. 

Panhard-Levassor  Motor  Co.,  Ld.,  [1901] 

2  Ch.  513  ;  70  L.  J.  Cli.  738;  50  W.  K.   74  : 

85  L.  T.  20  ;  17  T.  L.  R.  680  ;  18  R.  P.  C.  405 
— Farwcll,  J. 

^b.  Name  attached  to  Prenti.tes — '' Blacli 
Sican  Bi/ttiUcry" — Sale   of  Premises — Sale   of 

!  Goodwill  and  Trade  Mark — User  of  Name  and 
Sign  by  Purchaser  of  Premi.irs — Probability  of 

i  Deception.] — Asa  general  rule  the  owner  of  land 
or  buildings  of  any  kind  may  atiix  to  it  any 
name  he  pleases.  But  the  Court  would  interfere 
if  a  particular  name  were  affixcil  with  the  view 
of  making  a  dishonest  reputation,  which  would 

■  cause  damage  to  anotlier,  or  even  if,  without  any 

dishonest  intention,  the  user  were  such  a« 
actually,  or  pmbablv,  to  mislead. 
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Tiece'gtion—Contimced. 

For  more  than  fifty  years  prior  to  July,  1897, 
A.  &  Co.  had  carried  on  at  the  "  Black  Swan 
Distillery  "  the  business  of  rectifying  distillers 
and  wine  merchants.  A.  &  Co.  were  the  owners 
of  a  registered  trade  mark  in  respect  of  wines 
and  spirits,  liqueurs  and  cordials,  the  principal 
feature  of  which  was  a  black  swan,  and  the 
business  done  was  large.  On  the  1st  July,  1897, 
the  then  owner  of  the  business  assigned  to  the 
plaintiffs  the  goodwill  and  trade  mark,  and 
when  the  assignment  was  completed  all  distillery 
plant  was  removed  from  the  premises  and  no 
distilling  or  spirit  rectifying  had  since  been 
carried  on  there. 

The  defendant  was  a  spirit  merchant  carrying 
on  a  considerable  business,  and  had  in  April,  1897, 
purchased  the  premises,  and  he  put  forward  the 
name  "  Black  Swan  Distillery  "  and  the  effigy  of 
a  black  swan  in  connection  with  his  business.  It 
was  admitted  by  the  plaintiffs'  witnesses  that 
the  defendant  had  a  reputation  of  his  own  as  a 
dealer  in  Scotch  whisky.  Any  reputation  attach-  | 
ing  to  the  Black  Swan  distillery  was  gained 
with  reference  to  gin,  and  not  with  reference  to 
whisky,  and  in  gin  the  defendant  did  not  deal. 
There  was  evidence  that  the  defendant  took  an 
interest  in  the  historic  nature  of  the  site.  There 
was  no  evidence  that  any  one  had  actually  been 
misled  by  any  of  the  acts  of  the  defendant.  The 
plaintiffs  brought  an  action  to  restrain  the 
defendant  from  representing  that  he  was  carry- 
ing on  the  business  formerly  carried  on  by 
A.  &  Co. 

Held — that  d  priori  it  was  improbable  that 
the  defendant  should  wish  to  disturb  the  plain- 
tiffs in  the  benefit  of  any  goodwill  which  attached 
to  the  comparatively  small  business  in  Scotch 
whisky  which  was  carried  on  by  A.  &  Co.,  and 
that  on  the  whole  the  Court,  believing  that  the 
defendant  had  acted  honestly,  the  plaintiffs  had 
failed  to  make  out  that  the  acts  of  the  defendant 
were  calculated  to  mislead. 
J.  AND  W.  Nicholson  &  Co.,  Ld.  v.  Buchanan, 
[(1902)  19  R.  P.  C.  321— Stirling,  J. 

98.  Passing  ojf — ActioJi  to  Resti'abi — Goods 
of  Same  Class — Probable  Deception — Injunction 
too  Large — Iniunction  Modified.'] — It  may  be 
that  a  trade  is  of  such  a  nature  that  the  products 
of  the  trade  will  become  almost  indissolubly 
connected  with  the  business  carried  on  by  a 
particular  manufacturer  who,  it  may  be,  created 
the  particular  trade  ;  but  still,  even  though  that 
may  be  so,  and  even  though  such  fact  is  to  be 
taken  into  consideration  in  an  action  for  an 
injunction,  an  order  cannot  be  made  restraining 
a  man  altogether  from  carrying  on  in  his  own 
name  a  particular  trade.  The  order  must  be 
limited  to  restraining  him  from  carrying  on  such 
trade,  so  identified  with  the  plaintiffs'  business, 
without  taking  the  steps  which  any  honest  man 
ought  to  wish  to  take  to  prevent  his  goods  being 
confounded  with  the  plaintiffs'  goods  whose 
goods  are  so  much  identified  with  the  particular 
trade. 

The  plaintiffs,  J.  and  J.  Cash,  Ld.,  as  the 
successors  in  business  of  J.  and  J.  Cash,  had 
established  a  business  well  known  for  the  sale 


of,  amongst  other  things  "  Cash's  Frillings"  and 
"  Cash's  Woven  Names  and  Initials  "  and  if  any- 
one offered  for  sale  or  bought  "  Cash's  Frilling's '' 
or  "  Cash's  Woven  Names  and  Initials  "  it  was 
absolutely  understood  in  the  trade  that  what  was 
sold  or  bought  was  frillings  manufactured  by  the 
plaintiffs'  firm.  Joseph  Cash,  the  defendant, 
registered  a  company,  "  Joseph  Cash,  Ld."  for 
the  purpose  of  carrying  on  a  similar  business  to 
that  of  the  plaintiffs  in  Coventry.  The  plaintiffs 
sought  to  restrain  him  from  so  doing. 

Held — that  the  defendant  must  be  restrained 
from  selling  any  frillings  or  woven  names  or 
initials  not  manufactured  by  the  plaintiffs  as 
"  Cash's  Frillings  "  or  "  Cash's  Woven  Names  or 
Initials,"  and  from  carrying  on  the  business  of 
a  manufacturer  or  seller  of  frillings  or  woven 
names  or  initials  under  the  name  of  "  Joseph  Cash 
&  Co."  while  not  in  partnership  with  any  other 
person,  and  from  carrying  on  any  such  business 
either  in  the  name  of  "  Cash  "  or  under  any  style 
in  which  the  name  of  "Cash"  appears  without 
taking  reasonable  precautions  to  clearly  dis- 
tinguish the  business  carried  on  and  the  frillings 
and  woven  names  and  initials  manufactured  or 
sold  by  the  defendants  from  the  business  carried 
on  and  the  frillings  and  woven  names  and  initials 
manufactured  by  the  plaintiffs. 

Injunction  granted  by  Kekewich,  J.    ((1901) 
81  L.T.  349  ;  18  R.  P.  C.  213),  modified. 
J.  AND  J.  Cash,  Ld.  v.  Cash,  ((1902)  50  W.  R. 

[289  ;  86  L.  T.  211 ;  18  T.  L.  R.  299  ;  19  R.  P. 
C.  181)— C.  A. 

97.  Passing  off — Purchase  of  Business  from 
a  Person  bearing  same  Name  as  Plaintijf — 
Different  hind  of  Business — Fraudulent  Inten- 
tion— Form  of  Interlocutory  Injunction.] — The 
plaintiff  was  the  proprietor  of  the  well-known 
"Holloway's"  Pills.  The  defendant,  who  had, 
some  years  ago,  bought  a  drysalter's  business 
from  a  man  named  Holloway,  began  to  use  that 
name  in  connection  with  pills. 

An  interlocutory  injunction  was  granted 
restraining  him  from  passing  off  his  pills  as  the 
plaintiff's,  and  from  using  the  name  Holloway  in 
connection  with  Pills. 


Holloway 


Clent,  (1903)  20  R.  P.  C.  .525— 
[Eady,  J. 


98.  Pasiing  off — Purchase  of  Business  for 
Purpose  of  Using  JVame  in  order  to  Obtain 
Another's  Trade  —  Fraud  —  Injunction.]  —  The 
plaintiffs  had  acquired  a  great  reputation  for 
"  Morrall's  Needles  "  and  "  Mogg's  Needles." 
The  defendant,  who  traded  under  the  name  of 
T.  Hessin  &  Co.,  purchased  a  business  from 
J.  Y.  Morrall  and  a  business  from  W.  Mogg. 
The  total  price  of  the  two  businesses  was  only 
£75,  and  the  purchases  were  a  mere  pretext  or 
colourable  device  for  giving  to  the  defendant 
some  appearance  of  right  to  use  the  names 
Morrall  and  Mogg,  in  order  that  he  might  obtain 
trade  intended  for  the  plaintiffs  and  be  enabled 
to  pass  off  goods  as  and  for  the  plaintiffs,  as  was 
proved  to  have  been  done  in  one  instance. 

Held — that  an  injunction  must  be  granted  to 
restrain  the   defendant  from   carrying  on  any 
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Tieception—Contumed.  i  rock,"  and  the  other  of  a  sprig  of  three  leaves  of 

business  as  a   needle  manufacturer  under  the    shamrock. 

name  or  style  of  '-J.  Y.  Morrall "  and  "  W.  The  defendant,  the  manager  of  the  Shamrock 
Mogg  &  Co.,"  or  either  of  them,  or  under  any  |  C'o»'pany,  sold  powder  for  similar  purposes,  the 
01  her  name  or  style  so  arranged  or  combined,  as,    P*?'^^**^    bearing   the   word    "Shamrock"    and 


by  colourable  imitation  or  otherwise,  to  be 
calculated  to  represent  or  lead  to  the  belief  that 
the  defendant  was  carrying  on  the  plaintiffs' 
business. 

Decision  of  Eady,  J.  (19  R.  P.  C.  557),  affirmed. 

Abel    Morrall,    Ltd.   v.  T.  Hessin  &  Co., 

[(1903)  20  R.  F.  C.  429— C.A. 

99.  Passing  off  —  Aa/««  of  a  Machim  — 
Accessories  for  use  in  connection  therewith.] — 
The  Neostyle  Company  are  the  manufacturers  of 
a  duplicating  macliine,  and  the  Court  found  as  a 
fact  that  the  word  "  Neostyle  "  had  become 
identified  in  England  with  their  machines  ;  the 
company  had  registered  the  word  '-Neostyle" 
in  Class  39  as  a  trade  mark  for  paper,  stationery, 
•fcc,  but  it  had  been  removed  from  the  register. 
They  now  sought  to  restrain  the  defendants  from 
applying  the  word  "  Neostyle  "  to  their  sta- 
tionery, &c.,  and  passing  it  off  as  manufactured 
by  the  plaintiffs. 

Held — that  the  action  failed,  for  so  far  as 
accessories  to  the  duplicating  machines  were 
concerned  the  plaintiffs  had  acquired  no  exclu- 
sive right  to  the  word  "  Neostyle"  ;  therefore  the 
defendants  might  sell  paper  for  use  on  the  Neo- 
style machines,  and  so  describe  it,  so  long  as  they 
did  not  suggest  that  it  was  paper  manufactured 
by  the  plaintiffs. 

Decision  of  Byrne,  J.  (21  R.  P.  C.  185), 
affirmed. 

Neostyle     Manufacturing     Co.,     Ld.    v. 

[Ellam's  Duplicator  Co.,  (1904)  21  R.P.C. 

589— C.A.  [ 

100.  Passing  off— Beer  Bottlers— Name  Em-  I 
bussed  upon  Beer  Bottles— No  Ecidcnce  of\ 
Deception.]  —  The  plaintiffs  and  defendants, 
bottlers,  but  not  brewers,  of  beer.  Ace,  had  their 
respective  names  embossed  upon  their  own 
bottles.  Prior  to  the  formation  in  March,  1902, 
of  a  bottle  "  exchange  "  it  was  customary  for 
bottlers  to  use  any  bottles  that  came  into  their 
possession  ;  the  object  of  the  "  exchange  "  was 
to  stop  this  practice,  and  return  all  empty 
bottles  to  their  owners. 

In  December,  1902,  the  plaintiffs  found  seven- 
teen of  their  bottles  in  a  shop,  bearing  the  name 
of  a  brewer  but  not  of  a  bottler,  though  in  fact 
they  had  been  filled  by  the  defendants. 

Held — that  the  plaintiffs  had  failed  to  prove 
that  the  use  of  their  bottles  by  the  defendants 
was  under  the  circumstance  calculated  to  deceive 
the  trade  or  the  public  ;  and  that  their  claim  for 
an  interdict  failed. 

WooLEY  k  Son  r.  Morrison,  (1904)  21  R.  P.  C. 
[07,  349 — Lord  Ordinary  and  Ct.  of  Sess. 


101.  Infringement  — 
Sprig  of  Shamrock — (r 


Word     '^  Shamroc 
lids  of  same  descrijdion.] 


being  decorated  with  single  leaves  of  the  plant. 

Held — that  the  defendant  liad  committed  an 
infringement. 

FiNLAY  V.  Shamrock  Co.,  (190.5)  22  R.  P.  C. 
[301— M.  R.  Ir. 

102.  Assignment  of  Business  to  Company — 
Goodwill  and  Exclusive  Bight  to  Use  of  iVame.] 
— The  defendant,  who  claimed  to  have  been 
descended  from  an  ancestor  of  the  name  of 
Pomeroy,  and  who  carried  on  business  untier  the 
name  of  Mrs.  Pomeroy,  assigned  the  business  to 
a  company  with  the  goodwill  and  exclusivt; 
right  to  use  the  name  of  Mrs.  Pomeroy  as  part 
of  the  name  of  the  company,  and  to  represent 
the  company  as  carrying  on  the  business  in 
continuation  of  the  firm  of  Mrs.  Pumeroy. 

Held — that  the  defendant  must  be  restrained 
from  carrying  on  a  similar  business  under  the 
name  of  Pomeroy  or  Mrs.  Pomeroy  or  any  other 
style  of  which  the  name  Pomeroy  formed  part.i 
Mrs.  Pomeroy,  Ld.  v.  Scal6,  No.  1,  (190i))  23 
[T.  L.  R.  170— Parker,  J. 

103.  Sale  nf  Business  and  Goodwill — Right  of 
Individual  Partner  to  Trade  in  her  own  name.] 
— The  defendant,  whose  married  name  was 
Scal6,  carried  on  business  as  "  Mrs.  Pomeroy,"  a 
name  which  she  had  adopted  and  by  which  she 
was  known.  She  sold  her  business,  including 
the  goodwill,  to  a  company  called  "  Mrs. 
Pomeroy,  Ld.,"  and,  that  company  having  gone 
into  liquidation,  the  liquidator  sold  the  business 
to  the  plaintiffs,  who  were  another  companj* 
with  the  same  name.  The  defendant  carried  on 
business  under  the  name  of  Mrs.  Jeanette 
Pomeroy,  but  in  her  advertisements  she  stated 
that  she  was  no  longer  connected  with  Mrs. 
Pomeroy,  Ld.  The  plaintiff's  applied  for  an 
interlocutory  injunction  to  restrain  her  from 
carrying  on  the  business  under  the  name  of 
Mrs.  Pomeroy. 

Held — that,  under  the  circumstances,  the 
plaintiffs  were  not  entitled  to  an  interlocutory 
injunction. 

Mrs,  Pomeroy,  Ld.  v.  Scale,  No.  2,  (190t!)  22 
[T.  L.  R.  79.-.— lUickley,  J. 
QSee,  however,  the  judgment  of  Parker,  J.,  at 
the  trial,  No.  102,  sui/ra.) 

104.  Unjair  Use  of  Ilcfendani's  Ileal  Xante 
—  Use  of  Middle  Xame.] — A  defendant,  whose 
name  was  Joseph  Rodgers  Simpson,  trade<l  as 
Joseph  Rodgers  Simpson  &  Son,  and  placed 
upon  his  knives  a  crown  above  the  word  Rodgers, 
in  the  same  position  as  tlie  crown  upon  the 
plaintiff's  knives. 

Held — that  he  had  made  use  of  the  fact  that 
his  second  name  Wiis  Roilgers  in  such  a  way  as 


— The  plaintiff'  had  registered  in  (Uass  47  two  to  induce  people  to  believe  that  cutlerv  sold  by 
trade  marks  for  use  on  powders  sokl  for  wash-  him  had  been  m.aile  by  the  plaintiffs,  Joseph 
ing  purposes  :  one  consisted  of  the  word  "  Sham-  {  Rotigers  ^:  Sons,  Li!. 
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Joseph    Rodgers    &    Sons,    Ld.    r.   Joseph 

[UODGEES  Simpson,  (1906)  23  R.  P.  C.  297— 

Warrington,  J. 

105.  Right  of  Individual  to  Tramfer  Name  to 
Cotnpany— Injunction.']  —  A  company,  called 
John  Cash  &  Sons,  Ld.,  carried  on  the  business 
of  cotton  spinners,  and  John  Harwood  Cash 
was  one  of  their  managers.  When  he  left  the 
service  of  the  company  he,  in  conjunction  with 
others,  promoted  and  registered  a  company 
called  Harwood  Cash  &  Co.,  Ld.,  with  the  object 
of  carrying  on  a  business  similar  to  and  at  the 
same  place  as  that  carried  on  by  the  old  com- 
pany. The  latter  brought  an  action  for  an 
injunction  to  restrain  the  new  company  from 
carrying  on  their  business  under  that  name  or 
under  any  name  of  which  "Cash"  formed  a 
part  without  clearly  distinguishing  their  business 
and  goods  from  those  of  the  old  company. 

Held — that  the  new  company  had  no  legal 
right  to  the  name  of  Cash,  such  a  company  not 
having  the  rights  which  an  individual  of  that 
name  would  have,  and  that,  as  the  use  of  the 
name  might  mislead,  the  old  company  were 
entitled  to  an  injunction. 

Tussaud  V.  Tussaud  ((1890)  44  Ch.  D.  678  ;  59 
L.  J.  Ch.  631  ;  62  L.  T.  633  ;  38  W.  R.  SOS- 
Stirling,  J.)  discussed. 

The  Fine  Cotton  Spinnees'  and  Doublees' 

[Association,  Ld.,  and  John  Cash  &  Sons, 

Ld.  v.  Haewood  Cash  &  Co.,  Ld.,  [1907] 

2  Ch.  184  ;  76  L.  J.   Ch.  670  ;  97  L.  T.  45  ;  23 

T,  L.  R.  537  ;  24  R.  P.  C.  533— Joyce,  J. 

106.  Similar,  hut  Not  Identical  Businesses.] — 
In  1904  two  brothers,  R.  and  J.  F.  Dunlop,  who 
had  for  some  years  been  in  partnership  in  a  | 
cycle  and  motor  repairing  business  in  Kilmar-  ! 
nock  under  the  name  of  R.  and  J.  F.  Dunlop,  j 
formed  a  small  company  under  the  name  of  the 
Dunlop  Motor  Company  for  the  purpose  of  sell- 
ing on  commission  and  repairing  motors  and 
motor  cycles  and  parts  thereof.  The  appellants, 
the  Dunlop  Pneumatic  Tyre  Company,  the 
makers  of  a  well-known  tyre  for  cycles  and 
motors  called  the  "  Dunlop "  tyre,  who  also 
manufactured  cycling  and  motoring  accessories, 
took  proceedings  to  have  the  respondents,  the 
Dunlop  Motor  Company,  interdicted  from  carry- 
ing on  their  business  under  any  name  containing 
the  word  "  Dunlop."  Both  companies  had  power 
to  make  motor  cars,  but  neither  company  had 
ever  in  fact  made  any  motor  cars.  The  Court  of 
Session  refused  to  grant  interdict. 

Held — that  there  was  no  evidence  to  show 
that  the  use  of  the  word  "Dunlop"  by  the 
respondents  would  mislead  any  one  to  think  that 
the  two  companies  were  one  and  the  same. 

Decision  of  Ct.  of  Sess.  (8  F.  1146)  affirmed. 

Dunlop  Pneumatic  Tyee  Company  v.  Dun- 

[lop  Motoe  Company,  [1907]   A.  C.  430; 

76  L.  J.  Ch.  102  :  97  L.   T.  259  ;  28  T.  L.  R. 

717  ;  24  R.  P.  C.  572— H.  L.(Sc.). 

See  also  No.  172. 


2.  By  Colourable  Imitation  of  Name. 

107.  Bond  fide  ComUnation  of  Two  Names — 
Deception— Companies  Act,  1862  (25  &  26  Vict. 
c.  89),  s.  20.] — The  respondents  had  been  estab- 
lished for  some  years,  and  were  doing  a  large 
business  in  Manchester,  where  their  brewery 
was,  and  in  other  towns.  The  appellants  had 
their  brewery  in  Macclesfield,  and  did  some 
business  in  Manchester  and  elsewhere.  The 
api)ellants  purchased  in  1897  the  business  of  the 
North  Cheshire  Brewery  Company,  Ld.,  and 
then  chose  their  present  name,  and  were  incor- 
porated and  registered  under  that  name. 

Held — that,  assuming  the  hona  fides  of  the 
appellants,  the  impression  that  any  one  would 
form  on  seeing  the  appellants'  name  and  having 
the  knowledge  of  the  existence  of  the  two  com- 
panies, would  be  that  the  two  companies  had 
combined  together,  and  that  the  respondents  had 
ceased  to  carry  on  business  as  a  separate  com- 
pany ;  that  the  appellants'  new  name  was  cal- 
culated to  deceive  ;  and  that  the  appellants 
must  be  restrained  by  injunction  in  the  usual 
terms. 

The  decision  of  the  Court  of  Appeal  ([1898]  1 
Ch  .539  ;    67  L.  J.  Ch.  351  ;    46  W.  R.  515  ;    78 
L.  T.  537  ;  14  T.  L.  R.  350)  affirmed. 
North  Cheshiee  and  Manchester  Beewery 

[Co.,  Ld.    v.  The  Manchester   Brewery 

Co.,  Ld.,  [1899]   A.  C.  83  ;    68  L.  J.  Ch.  74; 
79  L.  T.  645  ;  15  T.  L.  R.  110— H.  L.  (E.) 

108.  Passing  off  Goods —  Old  Mark  used 
jjrior  to  Avgvst,  1875.] — The  plaintiifs  were 
manufacturers  of  cycle  saddles,  and  were  the 
registered  owners  of  a  trade  mark  consisting  of 

]  the  word  "  Brooks,"  being  a  trade  mark  used 
before  the  13th  August,  1875,  when  Ihe  Trade 
Marks  Registration  Act,  1875,  came  into  opera- 

I  tion.     The  defendants,  the  Norfolk  Cycle  Co., 

;  sold  cycle  saddles  under  the  name  of  "  Brooks' " 

j  saddles.  The  defendant  John  Brookes  had  on 
his  cycle  saddles  a  sort  of  medallion  on  the  side 

I  of  the  saddle  marked  "  J.  Brookes,  St.  Mary's 
Street,  Birmingham,"  and  with  certain  numbers 

;  in  the  interval.     The  plaintiffs'   saddles   were 

j  marked  in  a  similar  way. 

]  Held— that  an  injunction  ought  to  go  against 
the  Norfolk  Cycle  Co.  to  restrain  infringement. 

j      Held  also — that  an  injunction  ought  to  go 

'  against  John  Brookes  from  stamping  or  other- 
wise marking  on  any  cycle  saddles  not  of  the 

I  plaintiffs'  manufacture  the  word  "  Brookes"  or 
"  J.  Brookes,"  without  clearly  distinguishing  the 
goods  of  the  defendants'  manufacture  from  those 
of  the  plaintiffs',  and  from  selling  or  offering  for 
sale  any  goods  not  of  the  plaintiffs' manufacture 
which  are  not  so  distinguished. 
Brooks  &  Co.,  Ld.  r.  The  Norfolk  Cycle 
[Co.  AND  John  Brookes,  (1899)  16  R.  P.  C. 
523— Stirhng,  J. 

109.  Passing  off  Goods —  Using  a  Word  regis- 
tered as  a  Trade  Mark — Word  originally  used 
to  denote  Patented  Article.']  —  Plaintiffs  were 
the  owners  of  a  patent  under  which  a  certain 
pattern  of  closet  was  made.  About  1893  they 
arranged  with  the  defendants  that  they  were  to 
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have  an  exclusive  licence  to  make  closets  of  that 
liiittern  ;  and  to  make  and  supply  to  the  plain- 
lills  such  as  the  plaintiffs  wanted.  The  closets 
supplied  to  the  plaintiffs  were  called  "  Turret," 
and  the  others  were  called  "  Capstan,"  and  the 
word  "  Capstan  "  was  registered  as  a  trade  mark. 
That  course  of  business  went  on  down  to  1898, 
and  then  the  licence  was  put  an  end  to.  Since  I 
that  time  the  defendants  sold  closets  of  a  differ-  i 
ent  kind  as  "  Capstan  No.  2." 

Held — that  the  defendants  were  not  passing 
off  their  goods  as  goods  constructed  under  the 
licence  of  the  plaintiffs.  The  trade  mark  was 
not  the  name  of  the  article  that  was  dealt  with, 
but  the  trade  mark  showed  the  origin  from  which 
the  article  came.  It  had  always  been  used  for 
that  purpose. 

Freeman  Brothees  v.  Sharpe  Brothers  & 
[Co.,  Ld.,  (1899)  16  E.  P.  C.  205— North,  J. 

110.  Passing  o/f — Actum  to  Restrain — Bcep- 
tion — Iii')U)u'ti<>n.'\—T\\Q  plaintiffs'  meat  extract 
for  more  than  twenty  years  prior  to  1897  had 
been  known  by  the  "name  of  "  Valentine," 
"Valentine's  Extract,"  and  "Valentine's  Meat 
Juice,"  and  there  was  nothing  else  in  the  market 
that  ever  had  the  name  "Valentine  "  connected 
with  meat  juice  or  meat  extract.  The  plaintiffs' 
goods  had,  in  fact,  come  to  be  known  by  the 
name  "Valentine."  From  the  time  that  C.  K. 
Valentine  first  thought  of  the  trade  in  the  year 
1897,  down  to  the  formation  of  the  defendant 
company — promoted  by  him — he  was  perfectly 
aware  that  the  above  names  were  great  names  in 
the  market,  where  meat  juice  or  meat  extract 
was  desired  to  be  purchased,  and  he  adopted 
"Valentine  Extract  Company"  or  himself  traded 
in  the  name  of  "  Valentine."  Such  words  im- 
mediately misled  people,  who  thought  that  the 
stuff  that  was  being  put  on  the  market  in  the 
shape  of  globules  contained  '•  Valentine's  Meat 
Juice." 

Held — that  by  the  use  of  the  words  "  Valen- 
tine Extract  Company"  the  defendants  were 
putting  upon  the  market  goods  which  would  be 
liable  to  be  passed  off  as  the  plaintiffs' ,  goods, 
and  that  the  plaintiffs  were  entitled  to  an 
injunction. 

Ileddaway  v.  Banham  ([1896]  A.  C.  199;  65 
L.  J.  Q.  B.  381  ;  4-t  W.  R.  688  ;  74  L.  T.  289  ;  13 
K.  P.  C.  218— H.  L.  (E.))  foUowed. 

Decision  of  Stirling,  J.  (48   W.  R.   127  ;    16 
T.  L.  R.  33  ;  17  R.  P.  C.  1),  reversed. 
Valentine  Meat  Juice  Co.   v.  Valentine 

[Extract   Co.,  Ld.,    (1900)  83   L.  T.  259  ; 
16  T.  L.  R.  522  ;  17  R.  P.  C.  673— C.  A. 

111.  Ctrmpa  n  irs — Jlif)  ist  rat  ion — Na  m  e  nearly 
rrsfmhliiif/  tliat  hy  irliii-h  a  suhxixtiiiq  Coiiipauii 
is  a/rnii/'i/  Jtrf/i.sfr,r(/—-'  Ciilriilatrd  'to  Direirr" 
—Evi(Icnrf--('owpnnir.s  Art,  1S62  (25^26  Vict. 
c.  89),  s.  20.]— The  P.riiish  Motor  Syndicate,  Ld., 
being  the  owners  of  certain  patents  relating 
to  the  manufacture  of  motors  known  as  the 
"Daimler"  patents,  executed  in  favour  of  the 
jdainlift's  a  non-exclusive  licence  to  manufacture 
untler  those  patents  and  make  improvements  on 


those  patents.  The  British  Motor  Syndicate,  Ld., 
was  the  predecessor  in  title  to  the  defendants,  and 
the  defendants  were  entitled  to  the  patents  sub- 
ject to  the  non-exclusive  licence  which  they  had 
granted  to  the  plaintiffs,  and  to  some  licences 
granted  to  other  people.  The  defendants  pro- 
posed to  register  a  company  under  the  name  of 
the  Daimler  Wagon  Company,  Ld.  The  plaintiffs 
sought  to  restrain  the  defendants  from  so  doing. 

Held — that  the  plaintiffs  had  not  made  out 
that  the  proposed  name  was  one  calculated  to 
deceive  by  being  confused  with  the  plaintiffs' 
names  and  that  the  action  failed. 

Held  also — that  evidence  was  admissible  for 
the  purpose  of  ascertaining  how  the  existing 
company  had  used  its  name,  and  what,  by  reason 
of  its  connecting  that  name  with  its  goods,  the 
public  had  come  to  attribute  to  that  name. 
Daimler   Motor  Car  Co.,   Ld.  v.   British 

[Motor  Traction  Co.,  Ld.,  (1901)  18  R.  P.  C. 
465— Buckley,  J. 

112.  Infringemod — InjnncHon.'] — The  plain- 
tiffs had  for  many  years  stamped  their  goods, 
such  as  tobacco  pipes,  cigar  and  cigarette 
holders,  &;c.,  with  the  letters  "  G.  B.  D.,"  plain 
cut  and  enclosed  in  an  oval  ring.  This  mark  had 
been  registered  as  a  trade  mark  under  the  Act 
of  1875.  The  defendant  in  1901  sold  genuine 
"  G.  B.  D."  pipes,  and  also  pipes  with  the  letters 
"J.  B.  D.,"  also  enclosed  in  an  oval  ring,  which 
were  larger  than  those  of  the  plaintiffs,  and  were 
printed  in  gold.  The  plaintiffs  brought  an  action 
for  infringement. 

Held — that  the  pipes  marked  "J.  B.  D."  were 
an  infringement.  The  hearing  being  treated  as 
the  trial  of  the  action,  a  perpetual  injunction 
must  be  awarded  ;  and  the  defendant  must 
deliver  up  all  pipes  in  his  possession  bearing  the 
mark  "  J.  B.  D.,"  together  with  the  stamp. 

RUCHON  V.  M'ColCxAN,  (1901)  18  R.  P.  C.  262— 
[Chatterton,  V.-C.  (Ir.) 

113.  Passing  off — Action  to  Restrain  — 
"  Ivory  " — "  Ivy  " — Dissimilarity  of  Get-up — 
Title  to  JVaine.]— The  defendants  and  their  pre- 
decessors in  title  had  invented,  in  the  year  1879, 
floating  soap  which  was  called  by  them  "  Ivory 
Soap,"  and  which  had  a  large  sale  in  the  United 
States  of  America  and  a  limite<l  sale  here.  From 
1889  onward  the  plaintiff  had  manufactured 
"  Ivy  Soap."  It  had  a  large  sale,  and  was  very 
well  known.  The  use  of  the  word  "Ivory"  by 
the  defendants  was  known  to  the  plaintiff  when 
he  adopted  the  use  of  the  word  "  Ivy." 

Held — that  the  plaintiff  might  have  a  right 
to  use  the  word  "  Ivy  "  in  connection  with  soap, 
but  that  would  give  him  no  title  whatever  to  the 
word  "  Ivory  "  ;  and  that  the  goods  were  got  up 
in  such  a  perfectly  different  manner  that  no 
person  could  |x)ssil)iy  mistake  one  for  the  other. 

Decision  of  Kekewich,  J.  ((1900)  17  R.  P.  C. 
689)  aiirmcd. 

Goodwin  v.  Ivory  Soap  Co.,  (1901)  18  R.  P. 
[C.  389— C.  A. 

114.  I'asxiiiy  off — Action  to  Restrain — Nexos- 
\2>npers — Difference  in  Appearance  and  Contentt 
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—Probable  Deception.']— The  plaintiffs  were  the 
proprietors  of  a  paper  published  at  Liverpool,  the  j 
title  of  which  was  the  Evening  Express,  and  they 
claimed  an  injunction  to  restrain  the  defendants  I 
from  publishing  any  newspaper  by  the  name  of 


The  defendants  were  three  young  women 
named  C.  who  recently  commenced  business  in 
High  Street,  Putney,  as  "  The  London  American 
Shoe  Company,"  and  upon  complaint  by  the 
plaintiffs  they  promised  to  discontinue  using 
that   name,   but,   notwithstanding   the    remon- 


the  iXorfh  Expres.i.  The  question  was,  Would  i  ^^rance  of  the  plaintiffs,  they  adopted  the  name 
the  publication  at  Liverpool  by  the  defendant  of  ,  °^  "  '^^^  British  and  American  Shoe  Company." 
his  paper  represent  or  lead  to  the  belief  that  |  Held — that,  on  the  facts  proved,  and  the 
such  paper  was  an  edition  of  the  Evening  ■  proper  inferences  to  be  drawn  from  them,  the 
A'a?/??r5*,  or  was  owned,  edited,  or  written  by  the    defendants   took   the   name   "The  British   and 


owners,  editor,  or  staff  of  that  newspaper  ?  1  he 
|)laintiffs  admitted  that  the  trade  would  not  be 
deceived,  and  that  a  person  buying  the  defend- 
ant's paper  would  not  think  he  was  obtaining  the 


American  Shoe  Company  "  fraudulently  and  not 
innocently  ;  that,  upon  the  evidence,  the  plain- 
tiffs had  established  the  probability  of  deception  ; 
that  the  defendants'  business  would  be  mistaken 
plaintiff's,  as  they  were  different  in  appearance  j  for  a  branch  of  the  plaintiffs'  business  ;  that 
and  contents.  It  was  not  challenged  that  the  I  persons  desiring  and  wishing  to  deal  with  the 
defendant  was  acting  in  good  faith  in  selecting  I  plaintiffs  would  thereby  be  led  to  deal  with  the 
the  title  the  Mirth  E.vpress.     Substantially  the    defendants;  that  a  customer  walking  into   the 


two  papers  were  not  competing  j)apers. 

Held — that  it  must  always  be  borne  in  mind 
that  newspapers  are  intended  for  people  who  can 
that  the  titles   of  the   two  papers  were 


defendants'  shop  and  buying  their  American 
goods  would  do  so  in  the  belief  that  they  were 
the  plaintiffs'  goods,  and  that  the  plaintiffs 
■ould  not  only  thereby  lose  the  custom  intended 


afferent,  and  the  papers  themselves  were  not  ^"^'^'  '^i^""'  ^^^  "''"^^^^^  ^^^o  suffer  damage  to  their 
similar  in  appearance;  that  one  paper  was  not  ' '■'^P"'^^'^'°°' *^^^*^  ^^  was  essential  for  the  plaintiffs' 
likely  to  be  mistaken  for  the  other,  except  i  Protection  that  any  injunction  granted  should 
momentarily  ;  that  there  was  no  implied  repre-  '  extend  to  the  name  "  London  American  Shoe 
sentation  that  the  defendant's  newspaper  had  i  ^''"P^^y  "  '  ^^^^  ^^^  Companies  Act,  1862, 
any  connection  whatever,  proprietary  or  other-  i  ^^*^*'^-  ^^  -^  "^2'  imposed  certain  penalties  for  non- 
wise,  with  the  plaintiffs'  paper;  and  that  the  I  ^*^™P''^°<^^"*^'*^'**^P'"*^^'sio'is  !  but  the  additional 
plaintiffs  had  not  made  out  any  title  to  the  i  P*^"^^*y°^^°'"^^"^^°g '^'^goo^i^'il^  to  any  dishonest 
•        -   -      -  person  who  chose  to  steal  it  was  not  imposed  by 

the  statute,   and  that  an   injunction   must    be 

granted  with  costs. 


intervention  of  the  Court. 

Wilcox  t.  Pearson,  (1902)  19  T.  L. 


K.  220— 
[Eady,  J 

115.  Company — Passing  off — Action  to  re- 
strain—Trade Bescription— Geographical  Name 
—Fraud— Probabilitg  of  Dece))tion— Omission 
to  Publish  Xame  of  Limited  Comining— Injunc- 
tion—Companies  Act,  ]8(i2  (25  &  26  Vict.  c.  89), 
■"s.  41,  42.] — The  plaintiffs,  a  limited  company, 
carried  on  a  large  business  as  manufacturers  of 
and  dealers  in  boots  and  shoes.  Those  of 
English  manufacture  were  sold  in  various 
shops  in  different  parts,  carried  on  under  the 
name  of  the  plaintiff  company.  In  March, 
1897,  the  plaintiffs  opened  a  large  shop  in  Regent 
Street,  exclusively  for  the  sale  of  American 
shoes,  under  the  name  of  "The  American  Shoe 
Company,"  to  distinguish  it  from  their  other 
shops  for  English  goods.  They  did  not  at  first 
also  paint  up  the  name  of  the  plaintiff  company 
on  the  outside  of  their  place  of  business,  but 
shortly  after  the  shop  was  opened  their  atten- 
tion was  called  to  the  omission  by  their  solicitor. 


Pearks,  GunMon,  and  Tee,  Ld.  v.  Thompson, 
Talmey  <|-  Co.  ([1901]  17  T.  L.  R.  250  ;  18  R.  P.C. 
185— Farwell,  J.,  No.  90,  supra)  followed. 

Wright  v.  Horton  {QS^l)  12  App.  Cas.  371  ; 
56  L.  J.  Ch.  373  ;  36  W.  R.  17  ;  56  L.  T.  782— 
H.  L.  (E.))  applied. 

FI.  E.  Randall,  Ld.,  r.  British  and  American 

[Shoe   Company,   [1902]    2   Ch.    354  :     71 

L.  J.  Ch.  683  ;  50  W.  R.  697  ;  87  L.  T.  442  ;  18 

T.  L.  R.  611  ;  19  R.  P.  C.  393 ;  10  Manson,  109 

—Eady,  J. 

116.  Limited  Company's  Name — Probability 
of  Becfptioii  — Delay — lnJvnctio7i.]— In  the  year 
1371  there  was  registered  in  England  a  company 
by  the  name  of  the  "  Army  and  Navy  Co-opera- 
tive Society,  Limited."  It  carried  on  business 
ever  since,  and  its  offices  were  at  105,  Victoria 
Street,  Westminster.  It  had  branches  at 
Bombay  and  Calcutta,  and  it  did  business  with 
South    Africa    to    some    extent.        There     was 


and  since  then  they  had  kept  painted  up,  under  evidence  that  for  a  period  of  six  months  the 
their  trade  name  of  "  The  American  Shoe  Com-  '  tra'^ing  amounted  to  £36,000.  It  had  no  branch, 
pany,"  the  name  of  the  Limited  Company.  I  b"*^  i*  ^^'^  agents  in  Cape  Town,  Port  Elizabeth, 
Since  1897  the  plaintiffs  had  opened  eight  other  '''  ^^'^  ^^^^'  London.     Also,  many  years  ago,  there 


shops,  including  one  at  Richmond,  for  the  exclu- 
sive sale  of  American  shoes,  at  each  shop  using 
the  trade  name  "The  American  Shoe  Company," 
and  also  painting  up  underneath  in  smaller 
letters  the  name  of  the  Limited  Company.  The 
plaintiffs'  business  in  boots  and  shoes,  under  the 


was  formed  in  England  a  company  by  the  name 
of  the  "  Civil  Service  Co-operative  Society,  Ld.," 
and  that  carried  on  business  ever  since.  On  the 
24th  of  April,  1902,  there  was  incorporated  the 
defendant  company,  by  the  name  of  the  "  Army, 
Navy,  and  Civil  Service  Co-operative  Society  of 


style  of  "  The  American  Shoe  Company."  was  a    South  Africa,  Ld.,"  which  took  oflBces  in  Victoria 
very  large  and  successful  one,  and  their  trade  i  Street,  Wesminster.      The  plaintiffs  moved  for 
name    and    goods    had    acquired    considerable  1  ^^  interlocutory  injunction, 
reputation.  |      Held— that    there    would    be    a    confusion 
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DeceT^tion—Coiit  inncil. 

between  the  defendants  and  the  plaintiffs  in  the 
matter  of  trade,  and  that  there  would  be  an 
interference  with  the  plaintiffs'  right  of  property 
in  the  expectation  that  customers  who  dealt  with 
the  plaintiffs  might  deal  with  the  defendants, 
with  the  intention  all  the  time  of  dealing  with 
the  plaintiffs  ;  that  the  plaintiffs  were  entitled 
to  an  injunction  ;  and  that  a  delay  of  three 
months  since  the  incorporation  of  the  defendant 
company  was  sufficiently  explained. 

Army  and  Navy  Co-operative  Society,  Ld. 
[v.  Army,  Navy,  and  Civil  Service  Co- 
operative Society  of  South  Africa,  Ld 
(1902)  19  R.  P.  C.  575— C.  A. 

117.  Infringement  —  "  Seccothie  "  —  "  Seen- 
rlne."^  — 

Held — that  the  word  "Securine"  was  a 
co'ourable  imitation  of  the  registered  trade  mark 
"  Seccotine,"  and  that  its  use  must  be  restrained 
by  injunction. 

McCaw,  Stevenson  and  Orr,  Ld.  v.  Nickols 
[&  Co.,  (I90i)  21  R.  P,  C.  15— Kekewich,  J. 

118.  Infringement — Butter  Substitute— ^^  Cot- 
tolene" — ''CucdSdline."] — The  plaintiffs  were  the 
owners  of  registered  trade  marks  for  a  butter 
substitute  prepared  from  cotton-seed  oil,  which 
they  sold  under  the  name  of  "cottolene,"  this 
word  constituting  their  trade  mark.  In  1903 
the  defendants  began  to  sell  another  butter 
substitute,  prepared  from  cocoa  nut  oil,  under 
the  name  of  "cocoso"  or  "  cocosoline." 

In  an  action  for  infringement,  the  judge 
found  that  there  had  been  no  attempt  at  passing 
off,  and  that  no  real  danger  of  confusion  had 
been  proved :  both  names  were  appropriate  to, 
and  aptly  described,  the  products  to  which  they 
were  applied  ;  and,  as  the  defendant  had  acted 
honestly,  there  was  no  ground  *'or  granting  an 
injunction. 

N.  K.  Fairbank  Co.,  V.  Cocos  Butter  Manu- 

[facturinq    Co.,  (1904)   20  T.   L.   R.   53  ; 

21  R.  P.  C.  23— Eady,  J. 

119.  Infrinftcmcnt  —  Passing  off  —Enamel — 
"  Huh''' — "  Club"'\ — M.  manufactured  an  enamel 
for  use  on  bicycles  and  registered  a  trade  mark 
consisting  of  an  "ace  of  clubs"  with  the  word 
'•  Club  "  upon  it ;  he  applied  this  mark  printed 
on  labels  to  bottles  of  his"  Club  Black  Enamel." 

H.,  a  rival  trader,  began  to  sell  "  Hub  Black 
Enamel"  in  similar  bottles  with  similar  letter- 
press and  an  "  ace  of  spades  "  label. 

Held — that  H.  must  be  restrained  from  so 
deling  on  the  ground  both  of  infringement  and 
passing  off. 

MuNDAY  T.  Carey,  (1905)  22  R.  P.  C.   273— 
[Kekewich,  J. 

120.  Plasmon —  Plasmnnadc  —  Injunction.] — 
The  plaintiffs,  the  International  Plasmon,  Ld., 
sold  various  foo<l  preparations  in  the  names  of 
which  the  word  Plasmon  was  used.  The  defen- 
dants, Plasmonade,  Ld.,  were  selling  tablets  and 
puwdcrs  for  making  a  beverage  under  names 
which  included  the  wortl  Plasmonade. 


The  defendants  had  applied  to  register  "  Plas- 
manoid"  as  a  trade  mark  in  classes  3  and  44, 
and  on  the  plaintiffs'  opposition  one  such  appli- 
cation  had  lx;en  refused  and  the  other  post- 
poned. 

[  The  plaintiffs  now  brought  an  action  in  respect 
of  the  use  of  the  word  Plasmonade.  The  defen- 
dants contended  that,  owing  to  the  difference  in 
the  nature  of  the  goods  and  difference  in  get-up, 
no  deception  was  probable. 

Held— that  an  interlocutory  injunction  ought 
to  be  granted. 

!  International  Plasmon,  Ld.  v.  Plasmonade, 
[LD.,  (1905)  22  R.  P.  C.  543— Wanington,  J. 

121.  Xame  Descriptive  of  Article  and  Process 
—  Company — Reg istered  Na m e —  Companies  A et, 
1862  (25  &26  Vict.tf.  89),  s.  20.]— In  considering 
whether  the  name  of  one  company  so  nearly 
resembles  that  of  another  previously  registered 
"as  to  be  calculated  to  deceive"  within  the 
meaning  of  sect  20  of  the  Companies  Act,  18o2, 
the  Court  will  apply  principles  very  similar  to 
those  applicable  in  ordinary  "  passing  off  "  cases. 
A  distinction  must  be  drawn  between  cases  in 
which  the  words  complained  of  are  words  of 
common  ordinary  meaning  and  cases  in  which 
they  are  more  or  less  "  fancy  "  words  or  primarily 
do  not  relate  to  the  article,  but  to  the  person 
who  makes  it. 

The  onus  of  proving  that  words  commonly 
used  as  descriptive  words  have  a  secondary 
meaning  is  not  easily  discharged. 

In  1901  one  B.  obtained  a  patent  in  respect  of 
machinery  to  be  used  for  cleaning  carpets  and 
the  like  by  suction.  B.  called  his  protected 
machinery  a  "  vacuum  cleaner  "  and  the  process 
a  "vacuum  cleaning."  In  1902  B.  sold  his 
patent  to  a  company,  registered  in  the  same 
year,  called  the  "  Vacuum  Cleaner  Company, 
Limited."  In  1903  the  patent  was  assigned 
to  the  plaintiff  company,  which  was  registered 
in  that  year  and  called'  the  "  British  Vacuum 
Cleaner  Company,  Limited,"  and  was  formed 
to  take  over  the  undertaking  of  the  previous 
company.  The  plaintiff  company  formed  and 
was  interested  in  several  other  companies,  each 
of  which  had  as  part  of  its  name  the  words* 
"  vacuum  cleaner,"  with  a  licence  to  use  B.'s 
invention.  In  1904  X.  obtained  a  patent  for 
cleaning  by  suction  differing  in  material  parts 
from  B.'s  invention.  In  190t)  the  defendant 
company  was  registered  as  the  "  New  Vacuum 
Cleaner  Company,  Limited,"  with  the  view  of 
working  a  licence  to  use  the  invention  patented 
by  X. 

In  an  action  to  restrain  the  defendant  com- 
pany from  using  the  wonis  "  vacuum  cleaner  " 
so  as  to  lead  to  the  defendant  company  being 
taken  for  the  jilaintiff  company  or  being  supposeil 
by  the  company  to  be  connecte<l  with  it,  it  was 
proved  (//)  that  a  large  proportion  of  the  plain- 
tiff company's  customers  addressed  letters  to 
them  as  the  Vacuum  Cleaner  Company,  with  or 
without  the  word  "  limited"  ;  (A)  tiiai" since  the 
registration  of  that  company  the  words  "  vacuum 
cleaner"  had  been  associated  with  the  machine 
made  under  B.'s  patent  and  used  by  that  com- 
pany,  and    that    those   wonls   and   the    words 
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Deception — Continued. 

"  vacuum  cleaning"  had  been  understood  by  the 
public  to  be  a  particular  kind  of  cleaning  and  a 
particular  process  ;  and  that,  while  the  plaintifE 


was  published   prior   to   registration,   and   that 
there  was  no  novelty. 

Held — that  the  plaintiffs  were  proprietors  of 
the  design,  that  it  was  not  published  prior  to 


company  had  a  monopoly  of  a  cleaner  and  a  pro-  !  registration,  and  that  it  was  a  new  and  original 
cess   of   that  sort,  the  public  believed  that  the    "'  '  '  '"'  "'^  '^'""  ^"'^     j--^-  l-  i  .•-^r--       j 

machine  was  the  machine  of  the  plaintiff  com- 
pany. 


design,  and  that  the  defendants  had  infringed. 
Nevill    v.    Bennett  and   Sons,   (1898)    15 
[R.    P.     C. — Palatine     Court    of     Lancaster 
(Hall,  V.-C). 

124.  Benign  —  Copyright — "  Pattern  " — " New 
or  Originai" — Draioing  Annexed  to  Certificate 
of  Registration — Marking  Goods — Patents,  die., 
Act,  1883  (46  &  47  Vict.  c.  57),  ss.  47,  51,  60— 
Design  Rules,  1890,  r.  9.]— In  May,  1894,  a  de- 
sign. No.  232,908,  for  coffin  plates  was  registered 
by  R.,  which  was  stated  in  his  application  for 
,    .   .       .,  ,  , ,  I  registration  to  be  applicable  for  the  "  pattern." 

with  a  name  so  containmg  those  words  would  ^^^  ^^^^.  ^^  ^^^^  ^  ^^  consisted  of  irregular 
not  necessarily  be  confused  with  the  plaintiff  ,  j^exagonal  brass  plates  with  leaf-shaped  projec- 
company.  .nor^An  a    rt  1  tions  at  the  four  outer  corners,  each  of  which 

^S  c^r  H^^n^^'-  ^a"'^  Sll^^'?'  \  contained  a  raised  shell-pattern  ornamentation, 
326  ;  68  L.  J.  P-  V-  72  ;  80  L.  i.  809— M.  L,.,  ;  ^^^  centre  of  the  plates  being  depressed  below 
No  23  .sMi^m)  applied.  .i  the  level  of  the  surrounding  border.     R.  having 

RcddaicayjBanhamJiim,]  AC.  199;  65  [  ^^^^^  ^^^^^^j^^  ^^^^^^^  j^^  infringing  his  design, 
L.  J.  y.  B.  381— H.  L.)  distinguished.  ^^^^   applied  to  have  it  removed  from  the  re- 

British     Vacuum     Cleaner     Co.    r.     New  '  gister,  on  three  grounds  :  (1)  that  the  design  was 
[Vacuum  Cleaner  Co.,   [1907]  2  Ch.  312  ;  1  not  new  or  original,  it  having  been  anticipated 


Held— that  the  words  "vacuum  cleaner" 
had  no  secondary  or  subsidiary  meaning  ;  and 
that  the  plaintiff  company  was  not  entitled  to 
have  the  defendant  company  restrained  fi-om 
using  the  words. 

Held  also — that  the  plaintiff  company,  by 
allowing  subsidis^vy  companies  to  be  formed 
under  names  containing  the  words  "  vacuum 
cleaner"    had  admitted   that  another  company 


76  L.  J.  Ch.   571  ;  97  L.  T.  201  ;  23  T.   L.  R. 
587 ;    14   Manson,  231  ;    24    R.    P.    C.   641— 
Parker,  J. 
See  also  No.  61. 

3.  By  Colourable  Imitation  of  Label  Design 
or  Get  Up. 

122.  Passing  off.] — A  company,  which  had 
for  some  years  sold  an  article  by  the  name  of  | 
"  Sparkling  Lime  Wine,"  brought  an  action  \ 
against  a  firm  to  restrain  them  from  passing  off 
their  goods  as  and  for  the  plaintiff  company's  ! 

goods,  and  moved  for  an  interlocutory  injunc-  .       , 

tion.  The  plaintiff  company  did  not  claim  any  I  L.  J.),  that  it  was  to  be  inferred  from  the  draw 
right  to  the  exclusive  use  of  the  name  "  Sparkling  i  ing  of  the  design  that  it  had  a  depressed  centre  ; 
Lime  Wine  "  (which  name  the  defendants  were  j  and  that  consequently  it  had  not  been  antici- 
also  using),  and  bad,  in  applying  for  a  trade  pated  ;  but  that,  even  if  that  were  not  so,  yet, 
mark  containing  these  words,  expressly  dis-  1  treating  the  word  "  pattern  "  as  including  the 
claimed  any  such  right,  but  alleged  at  the  hearing    shape  and  the  ornamentation  as  well  as  the  out^ 


by  several  designs  common  to  the  trade  ;  (2) 
that,  even  if  there  was  any  novelty  in  the  desi)?n 
as  used,  the  drawing  annexed  to  the  certificate 
of  registration  did  not  show  sufficiently  the 
nature  of  the  design,  inasmuch  as  no  section  was 
given,  and  there  was  no  indication  that  the 
centre  of  the  plates  was  to  be  depressed  below 
the  level  of  the  surrounding  border  beyond  the 
fact  that  the  boundary  of  the  centre  of  the 
plate  was  defined  by  a  double  line  ;  and  (3)  that 
sect.  51  of  the  Patents,  &;c.,  Act,  1883,  had  not 
been  complied  with. 

Held— as  to  (1)  and  (2)  (duhltante  Willi 


of  the  motion  that  the  defendants  had  imitated 
the  get-up  of  the  plaintiff  company's  goods. 
The  plaintiff  company  and  the  defendants  both 
put  their  respective  names  and  trade  marks  on 
their  goods. 

Held— by  North,  J.,  and  on  appeal  by  the 
Court  of  Appeal,  that  on  the  facts  the  plaintiff 
company  had  not  established  a  probability  of 
deception,  and  the  motion  and  appeal  were  both 
dismissed,  with  costs. 

Packham   &   Co.,   Ld.   v.  Sturgess    &  Co., 
[(1898)  15  R.  P.  C.  669— North,  J.  and  C.  A. 

123.  Registered  Design — Action  for  Infringe- 
ment— Prior  Publication — Novelty — " Proprie- 
tors'—Patents, ^-e.,  Act,  1883,  s.  47.]— The 
plaintiffs,  as  owners  of  a  registered  design  to  be 
printed  or  woven  on  textile  piece  goods,  brought 
an  action  for  infringement.  The  defendants 
denied  infringement,  alleged  that  the  plaintiffs 
were  not  the  proprietors  of  the  design,  that  it 


line,  according  to  the  principles  laid  down  in 
Le  May  v.  Wcleh  (28  Ch.  D.  24)  and  Re  Clarke's 
Design  ((1896)  2  Ch.  38),  there  was  in  this 
design  sufficient  originality  to  entitle  R.  to  keep 
it  on  the  register. 

Held — by  the  whole  Court,  as  to  (3)  that  the 
mistake  in  the  marking  was  not  one  which  would 
readily  catch  the  eye  of  a  casual  observer  ;  and 
that,  as  it  had  been  rectified  by  R.  as  soon  as  dis- 
covered, he  had  brought  himself  within  the 
saving  clause  of  sect.  51. 

Decision  of  Kekewich,  J.,  reversed  as  to  (1), 
and  affirmed  as  to  (3). 

Re  Rollason's  Design,  (1898)  78  L.  T.  511  ; 
[15  R.  P.  C.  231— C.  A. 

125.  Design— Pattern— Shape  or  Configvra- 
tion — Ornament — Marking  Goods — ^^  All  Pro- 
per StejJS  " — Patents,  Designs,  and  Trade  3Iarks 
Act,  1883  (46  &  47  Vict.  c.  57),ss.i7,  51.]  — 
"  Design"  under  the  Patents,  Designs,  and  Trade 
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Marks  Act,  1883,  includes  everything  which 
ordinarily^  falls  within  the  word,  whether 
"  pattern,"  '-shape,"'  "  confi<juratioH,"  or  "orna- 
ment "  ;  and  a  design  registered  as  '-applicable 
for  the  pattern,"  is  not  to  be  confined  to  the 
pattern  only  to  the  exclusion  of  other  elements 
in  it. 

Where  an  accidental  mistake  has  been  made  in 
the  die  with  which  registered  goods  are  marked, 
the  proprietor  will  be  held  to  have  taken  "  all 
proper  steps"  to  ensure  the  marking,  within 
sect.  51  of  the  Act,  if  he  has  given  proper  in- 
structions to  the  workmen  who  made  the  die, 
even  though  the  mistake  ;iiay  not  have  been 
detected  for  some  time. 

Judgment  of  the  Court  of  Appeal  ([1899]   1 
Ch.  287  ;  67  L.   J.   Ch.   100  ;  77   L.  T.  605  :  14 
K.  F,  C.  909  ;  14  T.  L.  R.  71)  affirmed. 
Heath  v.  Roll  a  son,   [1898]   A.  C.  499  ;  67 

[L.  T.  Ch.  565  ;  79  L.  T.  1  ;  16  R.  P.  G.  441  ; 
14  T.  L.  R.  478— H.  L.  (E.). 

126.  Trade  name — Passing  off — Name  deserip- 
tlve  of  goods.] — P.  k  Co.  of  Sydney,  in  1890,  began 
to  sell,  and  continued  to  sell,  a  preparation  of  oats 
as  "  Flaked  Oatmeal,"  and  registered  a  trade 
mark  in  New  South  Wales  containing  those 
words,  which  they  claimed  to  be  the  designation 
of  their  goods  in  the  market.  G.  &  Co.,  in  1894, 
applied  to  register  in  New  South  Wales  a  trade 
mark  containing  the  words  "  Flaked  Oatmeal," 
but  were  refused  in  consequence  of  P.  &  Co.'s 
registration.  They  then  put  upon  the  market ' 
a  preparation  of  oats  under  the  title  of  "  G.'s 
Flaked  Oatmeal."  P.  &  Co.  commenced  a  suit 
against  them  to  restrain  them  from  selling  any 
preparation  not  being  the  plaintiffs'  as  "  Flaked 
Oatmeal."  The  get-up  of  the  plaintiffs'  packets 
and  the  defendants'  packets  were  very  different, 
and  the  defendants'  name  appeared  in  large 
letters  on  their  packets.  It  was  held,  at  the 
tiial,  that  the  defendants  had  sufficiently  dis-  : 
tinguished  their  preparation  from  the  plaintiffs',  j 
so  that  it  was  not  calculated  to  deceive  »he 
public  ;  and  the  suit  was  dismissed,  with  costs. 
The  plaintiffs  appealed. 

Held — that  the  plaintiffs  had  not  proved  that 
the  term  "  Flaked  Oatmeal  "  was  identified  with 
the  plaintiffs'  manufacture,  and  that  the  defend-  | 
ants  had  done  no  more  than  they  had  a  right  to  do 
in  taking  appropriate  words  of  ordinary  descrip- 
tion to  indicate  their  preparation,  and  that  their  | 
acts  were  not  calculated  to  pass  off  their  manu- 
facture as  that  of  the  plaintiffs,  and  it  was  not 
proved  in  point  of  fact  to  have  done  so. 
Parsons   &   Co.  v.  Gillespie  &;   Co.,  [1898] 

[A.  C.  239  ;  67  L.  J.  P.  C.  21  ;  15  R.  l\  C.  57  ; 
14  T.  L.  R.  142— P.  C. 

127.  Action  to  Restrain  Passing  off  Bcfendants' 
Goods  asthe  Plai  ntiffs' — Change  h  ij  Drfendants  of 
their  Lahel — Close  ajjpro.r/wation  to  Plaintiffs' 
.Laliel.] — J.  &  J.  C.  for  many  years  sold  mustard 
in  tins  bearing  a  distinctive  label.  F.  &  Co., 
sold  mustard  in  similar  tins  bearing  a  label 
somewhat  similar  in  colours,  type,  letterpress 
and  arrangements,  to  J.  &  J.  C.'s  label,  to 
which  J.  &  J.  C.  raised  no  objection.    lu  1897, 


F.  k  Co  changed  their  label  for  one  having  a 
much  closer  resemblance  to  J.  k  J.  C.'s  label. 
J.  k  J.  C.  thereupon  brought  an  action  against 
F.  &  Co.  to  restrain  the  use  of  this  new  label, 
and  moved  for  an  interlocutory  injunction. 
Affidavits  of  traders  were  filed  by  both  sides  on 
the  question  of  the  probability  of  deception. 

Held— that  the  approximatioa  of  the  de- 
fendants' new  label  to  the  plaintiffs'  label  was 
close  ;  that,  treating  it  as  a  matter  to  be  judged 
simply  by  the  eye,  there  was  a  reasonable  pro- 
bability that  at  the  trial  a  case  of  deception 
would  be  made  out,  and  that  an  injunction 
ought  to  be  granted  until  the  trial  to  restrain 
the  defendants  from  using  the  labels  complained 
of,  or  any  other  label  which  would  lead  the 
public  to  believe  that  the  defendants'  goods 
were  the  goods  of  the  plaintiffs.  Subsequently, 
by  consent,  a  perpetual  injunction  was  granteil 
in  the  above  terms,  and  the  defendants  were 
ordered  to  pay  £20  damages  and  the  costs  of 
the  action. 

Colman  (J.  k  J.),  Ld.  v.  Farrow  k  Co.,  (1898) 
[15  R.  P.  C.  198— Stirling,  J. 

128.  Action  for  Infringement  and  Passing  off 
— Probability  of  Deception  established.] — H.  &.  S. 
took  over  in  1891  the  business  of  the  Lion  Soap 
Company,  and  subsequently  sold  "  Red  Lion 
Soap,"  "  Golden  Lion  Soap,"  and  "  Lion  Carbolic 
Soap,"  the  first  in  large  quantities.  They  were 
the  owners  of  several  registered  trade  marks,  one 
bearing  the  word  "  Lion,"  and  the  others  com- 
prising the  device  of  a  lion,  but  they  did  not 
use  any  of  their  trade  marks  as  such  upon  their 
soap  wrappers.  Their  soaps  became  known  as 
'•  Lion  Soaps."  K.,  a  limited  company,  who 
dealt  in  arms  and  ammunition,  and  had  registered 
and  used  for  such  goods  the  trade  mark  of  a  lion's 
head,  began  to  sell  soaps  in  four  different 
wrappers,  unlike  H.  and  S.'s  wrappers,  but 
having  thereon  the  representation  of  a  lion"s 
head  in  several  places,  and  in  some  cases  with 
the  words  "  Trade  Mark  "  attached.  K.'s  name 
was  prominent  on  their  wrappers.  An  action 
was  brought  by  H.  k  S.  against  K.  to  restrain 
them  from  infringing  the  plaintiffs'  tr.ide  marks, 
and  to  restrain  them  from  selling  soap  in 
wrappers  or  bo.xcs  bearing  the  device  of  a  lion  or 
a  lion's  head,  and  from  using  the  device  of  a 
lion  and  the  word  lion  in  the  course  of  their 
trade  in  soap. 

Held— that  the  plaintiffs  hail  not  established 
a  case  of  infringement  of  trade  mark,  but  were 
entitled  to  an  injunction  to  restrain  the  defen- 
dants from  selling,  or  offering  fur  sale,  soap  in 
the  wrappers  comiilaincd  of  or  so  as  to  intiuce 
the  belief  that  tiie  ilefendants'  soaps  are  numu- 
factured  by  the  plaintiffs. 
HODSON  &  Simpson  v.  Kynock,  Ld.,  (1898)  15 
[R.  P.  C.  4(15- Komer,  J 

129.  Passing  off  Goods — Design  Different  as 
a  whole — Failure  to  Deceire — Injunction.] — 
If  the  defendant's  design  or  comi)inalion  of 
devices,  although  suggested  by,  and  in  sonic 
important  respects  similar  to,  that  of  tlie 
plaintiffs',  is  yet  different  when  regarded  as 
a  whole,  the  plaintiffs'  arc  not  entitled  to  an 
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injunction   to  restrain  the   defendant  from  in-  i 
fring;ing  their  registered  trade  marks.  ' 

Where  there  is  no  proof  that  the  defendant 
intended  to  do  more  than  use  the  wrapper  com- 
plained of,  and  the  wrapper  does  not  in  fact 
deceive,  and  is  not  calculated  to  deceive,  there 
is  no  ground  for  granting  an  injunction  against 
the  defendant  who  uses  it.  No  injunction  can 
properly  be  granted  to  restrain  a  man  from 
doing  that  which,  if  done,  will  not  infringe  the 
plaintiffs'  rights. 

Redflaivaii  v.  Banham  ([1896]  A.  C.  199  ;  6.5 
L.  J.  Q.  B.  381  ;  44  W.  R.  638  ;  74  L.  T.  289  ;  13 
R.  P.  C.  218)  explained. 

Lever  Brothers,  Ld.  v.  Bedingfield,  (1899) 
[80  L.  T.  100  ;  16  R.  P.  C.  8— C.  A. 

130.  Passing  off— Action  to  Restrain — Imita- 
tion— Assnmptionby  the  Court — Effect  of  Imita- 
tion—Word  "  Patent''— Effect  of  Disclaimer— 
Unfair  Representation.] — In  a  question  of  pass- 
ing off  goods  the  imitation  that  was  really  relied 
upon  was  the  particular  form  which  the  stencil- 
ling of  the  Royal  Arms  on  the  plaintiffs'  goods 
had  assumed,  and  it  was  said  that,  in  order  to 
get  the  benefit  of  the  plaintiffs'  reputation  and 
name  in  certain  markets  the  defendants  had 
designedly  and  improperly  imitated  the  imperfect 
representation  of  the  Royal  Arms, 

Held— that  the  Court  must  consider  the  case 
on  the  assumption  that  there  were  only  the 
defendants'  goods,  and  that  the  man  who  was 
looking  at  them  had  only  a  memory  of  what  the 
plaintiffs'  mark  was  ;  and  the  Court  must  also 
remember  that  from  the  point  of  view  of  passing 
off,  it  had  not  only  to  consider  what  might  be 
the  effect  of  the  goods  coming  to  the  hands  of 
people  who  were  thoroughly  acquainted  with  the 
whole  subject,  but  also  to  consider  what  might 
be  the  effect  of  goods,  marked  as  the  defendants 
marked  them,  getting  into  the  hands  of  people 
who  might  make  a  representation  in  respect  of 
them. 

Per  Rigby,  L.J.— that  the  word  "  Patent "  on 
1  he  trade  mark,  accompanied  by  an  entire  throw- 
ing over  of  the  patent,  was  itself  a  representa- 
tion made  to  the  public  which  was  unfair,  and 
disabled  the  plaintiffs  from  suing  on  the  trade 
mark  altogether. 

Decision  of  Kekewich,  J.  (17  R.  P.  C.  148), 
affirmed. 
Thomas  Hubbuck    &  Sok,  Ld.  v.  William 

[Brown,  Sons  &  Co.,  (1900)  17  R.  P.  C.  638— 

C.  A. 

131.  Passing  off — Action  to  Restrain — Onus 
on  Plaintiff.]— In  order  that  the  plaintiff  may 
succeed  in  an  action  for  passing  off  goods  he 
must  make  out  that  the  defendant's  goods  are 
calculated  to  be  mistaken  for  the  plaintiff's,  and 
where  the  goods  of  the  plaintiff  and  the  goods  of 
the  defendant  unquestionably  resemble  each 
other,  but  where  the  features  in  which  they 
resemble  each  other  are  common  to  the  trade, 
the  plaintiff  must  make  out  not  that  the  defen- 
dant's are  like  his  by  reason  of  those  features 
which  are  common  to  them  and  other  people, 
but  he  must  make  out  that  the  defendant's  are 


like  his  by  reason  of  something  peculiar  to  him, 
and  by  reason  of  the  defendant  having  some 
mark,  or  device,  or  label,  or  something  of  that 
kind,  which  distinguishes  the  plaintiff's  from 
other  goods  which  have  the  features  common  to 
the  trade.  Unless  the  plaintiff  can  bring  his 
case  up  to  that,  he  fails. 

A  trader  who  is  going  to  put  .special  goods 
upon  the  market  is  entitled  to  look  at  his  neigh- 
bour's goods  for  the  purpose  of  seeing  what  is 
the  most  attractive  form,  what  is  the  best  form 
likely  to  attract  customers,  so  long  as  he  takes 
care  to  distinguish  his  goods  from  the  prior 
goods 

Decision  of  Byrne,  J.  ((1899)  16  R.  P.  C.  283), 
reversed. 

Decision    of   C.  A.    (1890)    17   R.   P.    C.  48) 
affirmed. 
Payton  &  Co.,  Ld.  v.  Snelling,  Lampard  & 

[Co.,  Ld.,  [1901]   A.  C.  308  ;  70  L.  J.  644  ;  85 
L.  T.  287  ;  17  R.  P.  C.  628— H.  L.  (E.). 

133.  Passing  off — Action  to  restrain — Get-vp 
common  to  Traded— Bistinrti re  Features— Get-%p 
calculated  to  Deceire.]—Vf  hen  the  plaintiff's  get- 
up  of  goods  consists  of  two  really  different 
things  combined,  namely,  a  get-up  common  to 
the  trade,  and  a  distinctive  feature  affixed  or 
added  to  the  common  features,  what  has  to  be 
considered  is  not  whether  the  defendant's  get-up 
is  like  the  plaintiff's  as  regards  the  common 
features,  but  whether  that  which  specially 
distinguishes  the  plaintiff's  has  been  taken  by 
the  defendant.  A  defendant  may  take  it  more 
or  less.  It  is  very  seldom  that  he  copies  it.  Of 
course  he  does  not  do  that,  but  if  he  so  nearly 
takes  it  that  when  you  look  at  it  as  a  whole 
you  can  say  that  the  defendant's  goods  are 
calculated  to  be  taken  for  the  plaintiff's  goods 
when  properly  looked  at — if  you  can  say  that- 
then  the  plaintiff  is  entitled  to  succeed.  But  if 
you  cannot  say  that,  and  if  the  resemblance 
consists  only  in  that  which  is  common  to  the 
trade,  to  hold  that  the  plaintiff  is  entitled 
to  succeed  would  give  a  monopoly  of  the 
common  features. 

Decision  of  Kekewich,  J.  ((1899)  16  R.  P.  C. 
424),  revei-sed. 

Payton  &  Co.,  Ld.  v.  Titus  Ward  &  Co.,  Ld., 
[(1900)  17  R.  P.  C.  58— C.  A. 

134.  Passing  off  Goods— Action  to  Restrain 
—  Lead  Pencils— Question  ofFact—Eridence— 
Duty  of  Court  of  Appeal— Distinction  between 
Ca.ws  Depending  vpon  Rights  of  Property, 
Rights  given  by  Trade  Marhs  Act,  and  Question 
of  Fraudulent  or  Deceitful  Making-vp.] — In 
this  action,  brought  by  the  plaintiffs  to  restrain 
the  defendants  from  selling  goods  alleged  to 
have  been  made  up  in  imitation  of  the  plaintiff's 
goods  —  lead  pencils — it  was  said  that  the 
defendants  had  infringed  the  total  make-up, 
including  their  colour,  type,  and  certain  words. 

Held— that  this  was  a  question  of  fact,  and 
there  was  ample  evidence  before  the  learned 
judge  in  the  Court  below  upon  which  he  might 
come  to  the  conclusion  that,  to  an  ordinary 
purchaser,    the    make-up    of     the    defendants' 
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pencils  was  not  such  as  to  be  mistaken  for 
the  plaintiffs',  either  as  a  whole  or  by  reason 
of  the  imitation  of  anything  in  which  the 
plaintiffs  had  a  special  property. 

Held  also — that  though  an  appeal  was  a 
rehearing,  the  Court  of  Appeal  ought  not  to 
differ  from  the  Court  below  on  such  a  (juestion 
unless  they  felt  that  the  weight  of  the  evidence 
told  very  strongly  indeed  against  the  conclusion 
to  which  he  has  come. 

Scmhle,  there  may  be  a  distinction  drawn 
between  the  cases  which  depend  upon  rights  of 
property  or  rights  given  under  the  Trade  iVIarks 
Act,  and  questions  which  depend  upon  the 
fraudulent  or  deceitful  making-up  of  goods  to 
represent  those  of  another  man. 

Appeal    from    decision   of   Cozens-Hardy,   J. 
C[1900]  17  R.  P.  C.  321),  dismissed. 
Wolff  &  Sox  v.  Nopitsch  and  Others,  (1901) 
[18  R.  P.  C.  27— C.  A. 

135.  Infringement  —  Pa-uing  off  Goods  — 
Xo  Uner  of  'Diittinctire  Mark.^—T\\Q  plaintiff 
sought  to  restrain  the  defendants  from  infringing 
his  registered  trade  mark,  viz.,  "  S.  Griffiths," 
with  three  or  a  less  number  of  stars  and 
"  I  X  L  ".  The  defendants  used  the  term  "  E. 
Griffiths"  with  stars  and  no  "IX  L".  The 
stars  were  admitted  to  be  common  to  the  trade, 
and  they  were  expressly  disclaimed  in  the  re- 
gistration of  the  trade  mark. 

Held — that  as  "  I  X  L  "  was  the  distinctive 
mark  apart  from  the  name  of  "  Griffiths  "  and 
was  not  used  by  the  defendants,  the  plaintiff's 
case  thereon  wholly  failed. 

Held  also — that  as  regards  the  passing  off 
the  defendants,  who  had  bought  the  small 
business  of  E.  Griffiths,  did  not  hold  themselves 
out  as  the  manufacturers  of  the  "  I  X  L  "  trap, 
and  that  was  the  thing  by  which  they  were 
distinguished.  It  was  not  pretended  that  the 
defendants  or  E.  Griffiths  ever  sold  the  "I  X  L" 
trap,  that  would  have  been  an  infringement  of 
the  trade  mark.  There  was  nothing  done  cal- 
culated to  deceive,  and  the  plaintiff's  case 
entirely  broke  down.  I 

Marshall  v.  Sidebotham,  (1901)  18  R.  P.  C. 
[43 — Kekewich,  J. 

136.  Infringement— Passing  off  Goods — Get- 
vp  of  Goods  —  Dceeptioii  —  ijridenee.]  —  The  j 
plaintiffs  brought  an  action  against  the  defen- 
dants for  infringement  of  their  registered  trade 
mark  and  for  passing  off  the  defendant's  goods 
as  those  of  the  plaintiffs'.  The  plaintiffs'  trade  ' 
mark  had  no  description  on  it,  but  was  a  moose 
head,  and  that  of  the  defendants  was  the  head 
of  a  different  kind  of  deer — probably  a  red  deer.  < 

Held — that  the  faces,  horns,  heads,  and  ears 
of  the  two  kinds  of  deer  were  as  different  as 
could  be  iu  two  animals,  and  there  was  no , 
infringement  of  the  trade  mark. 

The  shai)e  of  the  tins,  the  colour  of  the  tins, 
and  the  representation  of  a  salmon  were  common 
to  plaintiffs  and  defendants,  but  on  the  plaintiffs' 
tins  there  was  a  "moose  head"  enclosed  in  a 
circle  with  a  yellow  ground,  with  a  blue  band 


immediately  outside  it,  and  a  further  yellow- 
barred  circumference  outside  th:it  and  the  words 
"  Moose  Head  Brand,"  whereas  the  defendants' 
tins  had  an  entirely  different  deer  head  enclosed 
in  a  circle  with  no  band  at  all. 

Held — that  (1)  there  was  no  deception  to  the 
eye  of  the  Court  in  the  distinctive  particulars  ; 
(2)  there  was  no  evidence  that  induced  the 
C'lUrt  to  think  that  its  eye  was  wrong  ;  (3)  the 
plaintiffs  had,  therefore,  failed  to  make  out  that 
the  use  of  the  Deerhead  Brand  was  calculated 
to  deceive  intelligent  persons  buying  the  Moose- 
head  Brand, 

London  General  Omnihus  Co.  v.  Lnvell 
([1901]  1  Ch.  135  ;  70  L.J.  Ch.  17;  83  L.  T. 
453  ;  17  T.  L.  R.  61  ;  18  R.  P.  C.  74— C.  A., 
No.  137,  infra)  followed. 
Alaska  Packers'  Association  i'.  Crooks 
[&  Co.,  [1901]  18  R.  P.  C.  129— Kekewich,  J. 

137. — Passing  off — Aetionto  Restrain — Omni- 
buses— Inspection  by  Judge — Evidence — Costs — 
It.  S.  C.  1883,  Ord.  50,  r.  4.]— The  plaintiffs 
alleged  that  the  get-up  of  the  defendant's 
omnibuses  represented  and  led  to  the  belief  that 
they  were  the  plaintiffs',  ani  brought  an  action 
for  an  injunction  to  restrain  the  defendant  from 
running  any  omnibus  painted  and  lettered  in 
such  a  manner  as  to  form  a  colourable  imitation 
of  the  painting  and  lettering  of  the  plaintiffs' 
omnibuses.  The  judgment  of  the  Court  below 
proceeded  upon  the  theory  that  the  plaintiffs 
were  entitled  to  succeed  on  the  sim|>le  proof  of 
colour  and  design  of  their  own  omnibus,  and  on 
the  learned  judge  viewing  the  defendants' 
omnibus  and  the  plaintiffs'  and  comparing  them 
together  : — 

Held — that  an  inspection  under  rule  4  of  Ord. 
50,  was  for  the  purpose  of  enabling  the  tribunal 
to  understand  the  questions  that  are  being 
raised,  to  follow  the  evidence,  and  to  apply  the 
evidence,  and  that  some  evidence  ought  to  have 
been  given  to  justify  the  learned  Judge  incoming 
to  the  conclusion  he  did,  beyond  the  mere  view  ; 
evidence,  for  instance,  of  the  custom  or  practice 
of  habits  of  persons  who  were  riders  in  the 
omnibuses  and  matters  which  it  maybe  important 
for  them  to  observe.  The  plaintiffs  having  had 
an  opportunity  of  giving  what  evidence  they 
liked,  the  action  was  dismissed  with  costs. 

Xortlt  Cheshire  and  Manelirstrr  Breweri/  Co. 
V.  Manchester  Brewery  Co.  ([1899]  A.  C.  83  ;  68 
L.  J.  Ch.  74  ;  79  L.  T.  645  ;  15  T.  L.  K.  110— 
H.  L.  (E.),  No.  107,  supra)  considered. 
London  General  Omni  BUS  Co.,  Ld.c.Lavell, 

[1901]    1  Ch.  135  ;  70  L.  J.  Ch.  17  ;  83  L.  T. 
453  ;  17  T.  L.  R.  61  ;  18  R.  P.  C.  74— C.  A. 

138.  Passing  off — Action  to  Pest  rain—Show- 
cards — Deception — Interlocutory  Injunction.] — 
For  two  years  the  plaintiffs  ha*l  been  selling  a 
comb — a  hair-mounting  device— of  a  particular 
pattern  on  a  show-card,  with  four  heads  on  it. 
There  was  no  patent,  no  registered  design,  and 
no  copyright.  The  defendants,  who  had  a  legal 
right  to  make  the  identical  comb,  adopted  the 
identical  arrangement  of  comb,  hair,  shape  of 
heads  and  position  of  hands  in  designing  their 
card,  with  four  hcivds  and  a  comb  on  it. 
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Held — that  the  defendants  had  deliberately  j 
adopted  the  special  and  particular  device,  which  t 
had  been  connected  solely  with  the  plaintiffs' 
goo  is,  m  order  to  get  the  advantage  of  a  show-  j 
card  which  had  been  known  for  two  years  to  be  j 
the  plaintiffs'  show-card,  and  that  an  interlocu-  I 
tor}'  injunction  to  restrain  such  ati  act  should  be 
granted  until  trial. 

Pakkee  and  Smith  v.  Satchwell  &  Co.,  Ld.,  ! 
[(1901)  17  R.  P.  C.  713— C.  A. 

139.  Passing  off — Action  to  Resti'ain — Xante 
indicating  Manufacture — Liqueur — "  Creme  de 
Menthe  Glaciale  " — Bottles  with  Label  of  one 
Manufacturer  stuck  ore r  Name  of  another  Manu- 
facturer—Gtulty  Knowledge.'] — The  plaintiffs 
were  makers  of  a  liqueur  known  as  "  Creme  de 
Menthe  Glaciale"  and  they  sold  it  in  bottles 
shaped  somewhat  peculiarly,  but  common  for 
such  liqueurs,  with  a  label  upon  them  bearing 
those  words,  and  underneath  that  label  a  rectan- 
gular slip  with  the  word  "  Cusenier "  in  plain 
letters.  The  second  plaintiffs  were  their  agents 
in  this  country.  S.  was  the  managing  director 
of  the  agents,  and  he  asked  at  the  saloon  bar  of 
the  Gaiety  Theatre  (controlled  by  the  defendants) 
for  a  glass  of  Cusenier  s  "  Creme  de  Menthe,"  and 
the  bottle  was  brought  and  the  liqueur  was 
poured  out  and  tasted  by  S.  S.  then  asked  the 
barmaid  to  sell  him  the  bottle  with  the  rest  of 
the  liqueur  in  it,  which  she  did.  The  bottle 
bore  the  label  of  another  maker,  Perrier  Sf  Co.. 
with  the  Cusenier  white  rectangular  label  stuck 
over  the  word  ■'  Perrier."  The  liqueur  was  not 
Cusenier  s  ^^  Creme  de  Menthe'''  liqueur.  The 
plaintiffs  brought  an  action  for  an  injunction  to 
restrain  the  defendants  from  selling  liqueurs 
not  manufactured  by  Cuseniers  as  •'  Cvsenier's 
Creme  de  Menthe.'" 

Held — that  the  defendants,  whether  with  the 
guilty  knowledge  of  the  directors  or  not,  had 
passed  off  as  a  liqueur  of  Cusenier's  that  which 
was  not  the  liqueur  of  Cusenier's ;  and  that 
therefore  the  plaintiffs  were  entitled  to  judgment 
and  to  the  injunction,  and  a  nominal  sum  for 
damages  and  costs. 
E.  CUSENIEK  FiLS,   AIN6,   ET  COMPAGNIE  AND 

[George    Idle    Chapman    &    Co.,   Ld.   r. 

Gaiety  Bars  and  Restaurant  Co.,  Ld., 

[1902]  19  R.  P.  C.  357— Buckley,  J. 

140.  Passing  off— Action  to  Bestrain — Get-up 
of  Goods — Injunction  in  General  Terms  in  De- 
fault of  Defence — Mot 'ion  to  Commit — Particular 
Art'wle  not  within  Injunction — Evidence.'] — The 
plaintiff,  a  manufacturer  of  laundry  blue,  com 
menced  an  action  against  the  defendant,  trading 
as  a  firm,  to  restrain  him  from  selling  or  offering 
for  sale  any  laundry  blue  (not  being  of  the 
plaintiff's  manufacture)  in  imitation  of  the 
plaintiff's  "  Oval  Blue."  A  statement  of  defence 
was  delivered,  but  was  subsequently  withdrawn. 
The  plaintiff  obtained  an  injunction  which  was 
in  the  most  general  terms  :  To  restrain  the 
defendant  from  "  selling  or  offering  for  sale  any 
laundry  blue  (not  being  the  plaintiff's  manu- 
facture) so  got  up  or  arranged  for  sale  as  to 
induce  the  belief  or  enable  others  to  represent 


that  the  laundry  blue  so  sold  or  offered  for  sale, 
is  of  the  plaintiff's  manufacture,  or  in  any 
manner  representing  blue  not  of  the  plaintiff's 
manufacture  to  be  '  Oval  Blue,'  or  blue  of  the 
plaintiff's  manufacture."  Subsequently  the 
defendant  sold  his  business  to  N.  and  entered 
into  N.'s  employment  as  a  traveller,  and  in  this 
capacity  sold  "Bobby  Blue"  made  up,  as  the 
plaintiff  alleged,  in  substantially  the  same 
manner  as  the  "  Bobby  Blue"  referred  to  in  the 
statement  of  claim.  The  plaintiff  then  moved 
to  commit  the  defendant. 

Held  (by  Farweli,  J.) — that  what  the  jiidg- 
ment  decided  was,  that  the  defendant,  admitting 
that  he  had  made  up  articles  with  the  fraudulent 
iutent,  and  with  the  effectual  result  of  actually 
deceiving,  he  was  restrained  in  general  terms 
from  passing  off  such  articles,  and  that  whether 
any  particular  article  did  or  did  not  come  within 
the  terms  of  that  judgment  must  depend  upon  a 
consideration  of  the  particular  article,  and  no 
evidence  had  been  adduced  as  to  that. 

Held  on  appeal,  by  Stirling,  L.J.  (Vaughan 
Williams,  L.  J.,  dissenting)— that  the  decision  of 
Farweli,  J.,  86  L.  T,  495,  was  right. 

Ripley  v.  John  Arthur  &  Co.  [1902],  86 
[L.  T.  735  ;  19  R.  P.  C.  443— C.  A. 

141  Pa.^sing  off— Action  to  Bestrain — Cigar 
Bod-es  and  Cigars— Distinctive  Shape— Injimc- 
tiim.] — The  plaintiffs  made  and  sold  cigars  in  a 
box,  of  a  shape  not  uncommon,  having  on  it  a 
device  on  a  sheet  of  paper,  which  was  stuck  on, 
of  a  bull-dog,  labelled  '•  Bull-dog,  superior,"  and 
there  was  a  picture  of  a  bull-dog.  The  top  of  the 
box  was  stamped  "  Bull-dog  Superiores,  R.  J.  E. 
&  Co.,"  and  the  word  "  Bull-dog  "  was  put  trans- 
versely and  obliquely  on  two  sides  of  the  box. 
The  defendant  made  and  sold  cigars  in  a  box,  of  a 
shape  identical  with  that  of  the  plaintiffs,  having 
on  it  a  pictorial  device  on  a  sheet  of  paper  pasted 
on,  bearing  the  words  "  Ye  Turnbull,"  and  having 
the  picture  of  a  bull  which  had  been  thrown  by  a 
man,  described  as  a  Viking,  who  was  holding  it 
by  its  horns.  On  the  top  of  the  box  was  the 
stencilled  figure  of  a  bull,  again  thrown  on  the 
ground,  in  practically  the  same  way  as  the  pic- 
torial representation,  and  over  the  bull  were 
written  the  words  "Ye  Turnbull."  On  two  sides 
of  the  box  were  the  words  "  Turnbull "  stencilled 
obliquely  across  the  sides  of  the  box.  The  plain- 
tiffs made  their  cigars  in  a  shape  which  was  called 
"  bull-nosed  "  or  "flat-ended,"  and  was  "cylin- 
drical "  throughout.  The  defendants  had  adopted 
the  plaintiffs'  shape  of  cigar. 

Held— that  there  was  no  possibility  of  decep- 
tion as  regards  the  box  ;  that  the  defendant  was 
enclosing  in  the  box  a  cigar  which  was  capable  of 
being  mistaken,  and  likely  to  be  mistaken  when 
it  was  taken  out  of  the  box  ;  and  that  the  plain- 
tiffs were  entitled  to  an  injunction  against  sell- 
ing or  offering  for  sale  or  dealing  with  any  cigars 
made  in  the  distinctive  shape  adopted  by  the 
plaintiffs  without  clearly  distinguishing  such 
cigars  from  the  cigars  made  by  the  plaintiffs. 
R.  J.  Elliott  &  Co.,  Ld.  r.  Hodgson,  [1902] 
[19  R.  P.  C.  518— Buckley,  J. 
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142.  Pa.^.sing  of— Action  to  Restrain— Fraxi- 
dulnit  Imitation  of  Plaintiffs'  Labels— Offer  to 
Consent  to  Injunction  and  pay  Costs  vp  to  Date 
— Injunction  loitli  Costs.] — The  plaintiflfs,  dis- 
tillers of  whisky,  brou;^'ht  an  action  against  the 
defendant  for  an  injunction  to  restrain  the 
defendant  from  selling  as  the  plaintiffs'  "  Three 


— Costs.'] — The  plaintiffs  were  tobacconists,  who 
sought  to  restrain  the  defendants,  who  were  also 
tobacconists,  from  infringing  their  registered 
trade  mark.  The  plaintiffs  legisteretl  one  of  their 
trade  marks  in  1876,  the  recumbent  figure  of  a 
sphinx  facing  towards  the  left  on  a  sort  of 
pedestal.  It  had  no  word  "Sphinx"  upon  it. 
In  1888  they  registered  the  game  sphinx  with 


Star"  whisky  bottles  of  whisky  which  did  not  i  ^^^  word  "  Sphinx  on  the  pedestal  In  1889 
contain  whisky  of  the  plaintiffs'  manufacture,  ^  ^^e  defendants  had  a  sketch  prej.ared  for  a  label 
seven  years  old.  The  plaintiffs  offered  prior  to  ;  ^}'^^  contained  on  the  face  of  it  a  recumbent 
the  action  to  consent  to  an  injunction  and  pay  !  fi.g"^^  ?^  ^  most  undoubted  sphinx,  facing  to  the 
the  costs  incurred  up  to  date.  1  "^^t  instead  of  to  the  left.     Before  action  the 

TT  ^,    j^  ^,  .  I  ,  ,  ,,    ,        ,        I  defendants  undertoi)k  to  print  no  more  of  these. 

HELD-that   he  evidence  showed  that  on  two    ^he  defendants  afterwards  used  a  label  and  a 
occasions  the  defendant  had  bottles  of  whisky    shovv-cardrepresenting  typical  Egyptian  scenery, 
in    his  establishment    bearing  a  label  made  in  ,  j^  ^..^j^^  an  animal,  said  to  be  a  sphinx,  figured 
imita  ion  of  the  plaintiffs      Three  Star     label.  |  j^  combination  with  other  elements, 
and  that  he  told  ihe  purchasers,  or  his  assistant  I 

told  them,  that  they  contained  Jameson's  "  Three  Held — that  the  defendants  were  to  he 
Star"  seven-year-old  whisky,  and  that  there  1  acquitted  of  any  intentional  fraud  ;  that  it  was 
must  be  the  usual  injunction  with  costs,  as  the  ',  exceedingly  doubtful  whether  the  defendants' 
did  not  come  within  any  of  the  cases  in    animal  was  meant  to  be  a  sphinx  at  all,  and  that 


which  the  defendant   had   been   excused   from 
costs. 

John  Jameson  &  Son,  Ld. 
[(1902)  19   R.  P.  C.   255- 


\  Isaac  Clabke, 

Chatterton,  V.-C. 

(Ir.). 


no  person  could  really  reasonably  mistake  the 
so-called  sphinx  of  the  defendants  for  the  sphinx 
of  the  plaintiffs  ;  that  there  was  no  reasonable 
probability  of  deceit ;  that  the  defendants  could 
not  be  given  costs  as  they  had  brought  the  action 
upon  themselves,  and  had  only  themselves  to 
thank  for  it  ;  and  that  there  would  be  no  order 
as  to  costs  on  the  defendants  undertaking  to 
discontinue  what  was  complained  of. 


143.  Passing  off  Goods — Action  to  Bestrain — 
Name  Indicating  Manufacture — False  Pepre- 
sentation — Selling  Brandy  not  Plaintiff's  Malie 
in  Plaintiffs  Bottles  icith  Plaintiffs  Label 
thereon  —  Injunction.']  —  The  plaintiffs  had  for 
many  years  been  manufacturers  of  brandy,  which 
they  sold  in  bottles  to  the  trade  ;  their  brandy 
was  of  superior  quality  and  commanded  high 
prices.  All  their  brandy  was  manufactured  at 
Cognac,  and  labelled  with  their  trade  marks. 
Two  gentlemen  went  to  the  defendant's  place  of 
business  —  a  restauraunt  —  and  both  asked  for 
"  Hennessy's  Thrse-Star  Brandy  "  and  purchased 

the  bottle  with  the  remainder  of  the  brandy  that  i  virt^/>°'5o{    v  10 1 In  the 

was  in  it,  which  bottle  bore  one  of  the  i.lai^ntiff's  !  ^^^^  ^^^  ^^^'^  "distinctive 


Lambert  &  Butler,  Ld.  r.  T.  P.  R.  Good- 

[body,  (1902)  18  T.  L.  R.  S'Ji  ;  19  R.  P.  C.  377 

— Farwell,  J. 

145.  Infringement — Meaning  of  "Bistim'tire 
Bevice" — Mark  in  Common  Use  in  the  Trade 
— Non-User  as  a  Trade  Marh — Bona  fide  Inten- 
tion to  Use — Patents,  Besigns,  and  Trade  Marhs 
Act,  1883  (46  &  47  Vict.  c.  57),  s.  &\— Patents^ 
Bes'igns,  and  Trade  Marks  Act,  1888  (51  &  52 
3  of  an  old  trade 
means  that  as  an 


genuine  labels,  and  out  of  which  they  had  been  |  historical  fact  it  does  distinguish  the  owner- 
served  with  two  glasses.  Ihey  submitted  i"^^  ^^^^^  ^^  ^,^^,^a  rn^nxxi^ciuxeA  ov  ^e\<iciedhy  hm 
brandy  to  two  experts — Sir  Charles  Cameron  and  ^^  -"    .      .  .       .      .       • 

Professor  Adeney — for  analysis,  who  were  both 
able  to  state  as  the  result  of  their  analyses,  that 
the  brandy  supplied  by  the  defendant  was  not 
"  Hennessy's  Three  -  Star  Brandy."  Another 
gentleman  of  considerable  eminence  deposed  that 
the  brandy  supplied  was  not  the  same  as  "  Hen- 


from  the  goods  of  other  peo[)le.  In  the  case  of 
a  new  mark  it  means  that  it  is  capable  of  s> 
distinguishing  his  goods,  and  this  depends  upon 
(1)  the  nature  of  the  mark  itself,  and  (2)  the 
state  of  affairs  in  the  trade  at  the  time  of  its 
adoption. 

A   trade   mark   consisting  of    the   head    and 


nessy's  Three-Star  Brandy,"  either  in  specific  i,^^^^^^,^^.^  ^j  tj;,;^^^^.^,. j,^%„  ,,s^,^^i,^gl^„,^,^,,,,, 
gravity,  aroma,  colour,  or  flavour.  !  ..  ^^,^^^^^  ,,{  Devonshire "  was  registered  by  the 

Held — that  the  defendant  sold  two  glasses  of  plaintiffs  in  -laiuiary.  1892,  in  Class  38,  for  '•  hats, 
brandy  and  subsequently  the  residue  of  the  bottle  ,  bonnets,  and  similar  head  coverings."  They  now 
as  "Hennessy's  Three-Star  Brandy  ;  that  such  complained  that  the  defendant,  wlio  also  carried 
brandy  was  not  "Hennessy's  Three-Star  Brandy";  on  a  millinery  business,  had  affixed  to  his 
and  that  therefore  there  was  a  false  representa-  premises,  while  in  the  course  of  erection,  a  boanl 
tion  on  the  pait  of  the  defendant  ;  and  there  with  a  painted  reproduction  of  the  picture  :  and 
must  be  an  injunction  to  restrain  the  defendant  further  that  he  had  exhibited  the  same  mark 
from  infringing  the  plaintiffs'  trade  mark  and  upon  posters  and  advertisements  in  connection 
their  trade  name.  I  with  his  business,  and  also  upon  his  millinery 

Hennessys  &  Co.  r.  Neary,  (1902)  19  R.  P.  C.  boxes  and  notepaper.  The  defendant  replied 
[36— Chatterton  V.-C.  (Ir.).  that  not  only  had  he  himself  for  seven  years  p.ast 
'     '  I  used  representations  of  the   Duchess  in   various 

Wk.  Action  for  Infringement — Labels— Pea-  ways  in  connection  with  iiis  business  as  a 
sonable  Prohahility  of  Beception — Absence  <»/'  milliner,  but  that  the  picture  in  question  had, 
Intentional  Fraud— Undertaking  bij  Defendants    irouHhc  year  1876,  been  in  common  use  as  an 
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Deception — Continued. 

ornamentation  upon  boxes,  papers,  circulars,  &c., 
used  by  milliners  in  their  business.  The  evidence 
showed  that  this  was  the  fact ;  and  also  that  the 
plaintifEs  had  never  used  the  trade  mark  on  the 
actual  goods  supplied  by  them,  but  merely  on 
labels  affixed  to  the  boxes  in  which  the  goods 
were  delivered  to  customers,  and  on  bills, 
receipts,  &;c. 

Held — that  in  1892,  when  the  trade  mark  was 
registered,  it  was  not  "  distinctive,"  or  capable 
of  distinguishing  the  goods  of  the  plaintiff  as  his 
manufacture  or  selection  from  the  gijods  of  all 
other  persons ;  that  it  was  not,  therefore,  capable 
of  registration,  and  that  it  must  be  expunged 
from  the  register. 

But  it  could  not  have  been  expunged  for 
"  non-user,"  for  (scmhle^  in  order  to  justify  the 
removal  of  a  trade  mark  on  that  ground  it  must 
be  shown  either  {a)  that  at  the  date  of  registra- 
tion tiiere  was  no  bond  fide  intention  to  use  it, 
and  that  it  has  never  in  fact  been  used  ;  or  (&) 
if  there  was  a  bond  fide  intention  to  use,  and 
actual  user  for  a  short  time,  there  has  been  actual 
abandonment  over  a  long  period  of  time. 
Louise  &  Co.,  Ld.  v.  Gainsborough,  (1903) 

[87  L.  T.  591  ;  19  T.  L.  H.  99  ;  20  R.  P.  C.  61 
— Farwell,  J. 

147.  Infringement — Passing  off— Action  to 
Restrain  —  Names  indicating  Manufacture — 
Parts  of  Labels  common  to  Trade — Parts 
deliberately  Copied — Calculated  to  Deceive.'] — 
The  plaintiffs  were  the  registered  owners  of 
trade  marks  consisting  of  certain  labels.  These 
labels  were  printed  in  gold  on  white  paper. 
Labels  with  gold  letters  on  a  white  ground  were 
common  labels  in  the  trade.  Vine  -  leaves 
encircled  the  label,  the  defendants'  being  a  copy 
of  the  plaintiffs'.  Wreaths  of  vine-leaves  were 
common  to  the  trade.  The  plaintiff's'  label  had 
at  the  top  of  it  an  heraldic  bar  with  an  arm  and 
a  battle-axe.  The  defendants  had  nothing  of 
that  kind  in  their  label,  but  tilled  up  that  space 
by  a  grouping  of  vine-leaves  somewhat  different 
from  any  grouping  of  viue-leaves  on  either  of  the 
labels  elsewhere.  Encircled  by  the  vine-leaves 
the  plaintiffs  had  "Jas.  Hennessy  &  Co. 
Cognac,"  and  the  defendants  had  "Jules  Chateau 
&;  Cie.  Cognac."  The  plaintiffs  brought  an 
action  to  restrain  the  defendants  from  infringing 
their  trade  marks  and  from  "  passing  off  "  their 
goods  as  the  plaintiffs'. 

Kekewich,  J.,  held — that  the  labels  of  the 
defendants  standing  alone,  without  fraud,  were 
not  calculated  to  deceive,  and  that  there  was  no 
infringement  and  no  "  passing  off." 

On  Appeal — admitted  that  there  was  an  in- 
fringement of  trade  mark,  and  order  varied 
accordingly  in  that  respect. 

Decision  of  Kekewich,  J.  (19  R.  P.  C.  333), 
varied  by  consent. 

Hennessy  &  Co.  %\  Dompe,  (1903)  20  R.  P.  C. 
[175— C.  A. 

148.  Passing  off — Purchase  of  Business — 
No  Express  AssignmeTtt  of  Goodwill — Right  to 
Use  Patterns — Name  of  Goods — Name  of  Worhs'] 


—  In  1886  the  plaintiff  bought  from  R.'s  execu- 
tors the  stock-in-trade  and  patterns  of  an  imple- 
ment maker,  and  also  took  a  lease  of  the  works  ; 
but  the  goodwill  was  not  expressly  mentioned. 
R.,  and,  in  former  years,  his  firm  R.  &  C,  had 
made  a  particular  type  of  reaping  machine  to 
which  they  had  applied  the  name  "  Crown  "  and 
affixed  an  appropriate  device.  The  plaintiff 
continued  to  make  these  machines,  and  also 
called  his  works  the  "  Crown  "  works. 

In  1898,  on  his  lease  coming  to  an  end,  the 
plaintiff  moved  the  business  to  C,  and  there 
continued  to  manufacture  the  same  machines 
under  the  same  name. 

In  1900  R.'s  son  set  up  a  similar  business  in  his 
father's  old  works. 

Held— that  the  plaintiff  in  fact  acquired  the 
goodwill  of  R.'s  business,  and  that  the  deter- 
mination of  the  lease  had  not  put  an  end  to  bis 
rights  ;  also  that  the  name  anduevice  of  a  crown 
had  become  distinctive  of  the  plaintiff's  goods. 
And  that  he  was  entitled  to  an  injunction 
restraining  R.'s  son  from  advertising  "  Crown" 
reaping  machines,  or  from  describing  himself  as 
"late  R.  &  C. :  established  1875,"  but  that  the 
latter  was  entitled  to  call  his  works  the  "  Crown  " 
works,  the  plaintiff  having  himself  given  them 
that  name. 

Rickeeby   v.  Reay,  (1903)  20  R.  P.  C.  380— 
[Byrne,  J. 

149.  Passing  off'— Red  Bands  on  Cigars— 
"  Marcella  "  —  "  Purnella  "  —  "  Red  Band 
C7^aj-5."]— The  plaintiffs  had  since  1888  sold 
cigars  with  the  word  "  Marcella"  printed  on  a 
narrow  red  band,  and  they  complained  of  the 
defendants  selling  cigars  with  a  somewhat 
narrower  red  band  bearing  the  word  "  Purnella  "  ; 
they  alleged  that  their  cigars  were  known  to  the 
public  as  "  Red  Band  Cigars." 

Held— (1)  that  red  bands  of  all  widths  were 
common  and  open  to  tiie  trade  ;  (2)  that  the 
word  "  Purnella  "  sufficiently  distinguished  the 
defendants'  goods  ;  and  (3)  that,  even  if  the 
plaintiffs  had  used  a  narrower  red  band  to  a 
greater  extent  than  any  other  manufacturer, 
they  had  acquired  thereby  no  exclusive  right 
thereto,  and  that,  therefore,  the  plaintiffs  failed 
in  their  "  passing-off  "  action. 

Decision  of  Joyce,  J.  (21  R.  P.  C.  368), 
affirmed. 

Imperial  Tobacco  Co.,  Ld.  v.  Puknell  &  Co., 
[(1904)  21  R.  P.  C.  598— C.  A. 

150.  No  Proof  of  Fraud  or  Deception.'] — D.,  a 
whisky  importer,  devised  and  registered  a  square 
label  of  a  cream  colour  with  a  gold  border  and 
strip  of  blue  at  the  foot.  Upon  a  diagonal  band 
was  his  signature,  and  in  the  two  triangular 
spaces  were  the  words,  "  D.'s  Perfection"  and 
"Old  Scotch  Whisky,"  all  the  lettering  being 
black. 

M.,  who  had  no  knowledge  of  D.'s  label,  de- 
signed an  oblong  label  of  a  white  colour.  Upon 
a  diagonal  band  was  his  firm's  name,  and  in  the 
two  triangular  spaces  were  tlie  words,  '•  M.'s 
Extra  Special  Scotch  Whisky,"  and  "  Edin- 
burgh, Birmingham  and  London,"  the  lettering 
being  black. 
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No  attempt  was  made  to  prove  any  actual 
deception. 

Held — that  there  was  no  such  resemblance 
between  the  two  labels  as  could  deceive  or 
mislead  anyone. 

Dawson  v.  Stewart,  (1905)  22  E.  P.  C.  250— 
[Ct.  of  Sess. 

151.  Imitation  of  Advertaement.] — No  trader 
is  justified  in  taking  the  peculiar  symbol,  device, 
or  mark  by  which  another  trader  distinguishes 
his  goods  on  the  market,  and  so  attracting  custom 
to  himself  from  his  rival. 

The  appellants  sold  their  goods  in  boxes,  with 
the  name  of  the  article  printed  in  a  particular 
manner  on  a  '■  scroll."  The  respondents  sold 
precisely  similar  goods  under  the  same  name, 
also  printed  on  a  similar  scroll,  with  the  addition 
of  their  initials  "  C.  B."  There  was  no  evidence 
that  any  customers  were  in  fact  deceived,  and 
after  the  commencement  of  the  action  the 
respondents  discontinued  the  use  of  the  scroll. 

Held  (reversing  the  judgment  of  the  Court 
below.  Lord  Robertson  dissenting) — that  the 
appellants  were  entitled  to  an  injunction  to 
restrain  the  respondents  from  usini<  the  scroll  in 
connection  with  their  goods,  and  to  an  account 
of  profits  derived  by  the  respondents  from  the 
sale  of  goods  in  boxes  distinguished  by  the  scroll. 

Decision  of  C.  A.  (89  L.  T.  56  ;  19  T.  L.  R 
604  ;  20  R.  P.  C,  649)  reversed. 

Weixgarten  Bros.  v.  Bayer  k  Co.,  (1905)92 
[L.  T.  511  ;  21  T.  L.  R.  418  ;  22  R.  P.  C.  341— 

H.  L. 

152.  Points  of  Resemblance  com  man  to  the  Trade 
— False  Statements  as  to  Medals  and  Awards — 
Costs.]— For  fifteen  years  the  plaintiffs  had  sold 
three  varieties  of  dried  materials  for  making 
soup,  and  they  claimed  that  their  goods  had 
become  known  and  were  distinguished  from  all 
similar  goods  by  their  mode  of  packing  and 
"get-up,"  ^.^^,  packets  of  a  certain  size,  shape, 
and  printing,  ultimately  enclosed  in  steel  boxes 
of  a  peculiar  kind. 

In  19U3  the  defendants,  who  were  pickle  minu- 
facturers,  began  to  sell  prepared  soups  in  similar 
packets  and  boxes;  but  their  name  "  Gillard's" 
ap])eai-etl  in  the  same  place  as  "  Edwards  "  did 
on  the  plaintiffs'  goods.  The  wrappers  used  by 
the  defendants  contained  statements  alleged  to 
be  inaccurate  as  to  medals  and  awards  in  the 
r>ame  position  as  accurate  statements  did  (jn  the 
plaintiffs'  wrappers.  [ 

Held— (1)  that  the  get-up  of  the  plaintiffs'  I 
?oods  was  not  distinctive  of  goods  of  their  make  ; 
^2)  that  the  defendants'  goods  only  resembled  the  ' 
plaintiffs'  in  points  common  to  the  trade  ;  and  ! 
"A)  that  no  actual  deception  had  been  proved, 
aor   were  the   defendanis'  goods    calculated  to 
leceive  purchasers  ;  and  (4)  that  the  defendants 
;ould  not    be  deprived  of   costs  on    account  of 
naccurate  statemenfs  as  to  medals  and  awards. 

Decision  of  Kekewich,  J.  (21  R.  P.  C.  689), 
reversed  on  last  point  only. 


King  &  Co.,  Ld. 


r-.  GlLLAUD  &  Co.,  Ld.,  (190.">) 
[22  U.  1'.  C.  327— C.  A. 

153.  Label  on  Bottles — Medallion  on  Labels  — 
Probability  of  Deception.] — The  plaintiffs  sold 
so<la  water  in  bottles  with  a  chocolate-coloured 
label  round  the  neck,  the  label  having  a  white 
border  and  a  red  medallion  in  the  centre.  '•  S.'s 
sotla  w.ater"  was  printed  thereon  in  white  letters. 

The  defendants  sold  soda  water  in  tottles 
bearing  a  somewhat  similar  label  with  ••G.'s 
soda  water"  in  white  letters,  but  the  centre 
medallion  differed. 

Held — that  the  defendants  could  not  be 
presumed  to  have  acted  fraudu'ently.  and  that 
their  labels  were  in  fact  not  calculated  to 
deceive. 

SCHWEPPES,  Ld.  f.  Gibbexs,  (190.5)  22  R.  P.  C. 
[113— C.  A. 

154.  Mode  of  Advertising  —  Similarity  of 
Adcertisiny — No  Injury  to  Pi aintiff^s  Property.] 
— A  person  by  copying  the  attractive  features  of 
newspaper  advertisements  of  his  rival  (such 
advertisements  not  being  registered  as  copyright 
or  designs)  does  not  thereby  injure  any  property 
of  that  rival,  and  incurs  no  legal  liability. 

So  held,  where  the  defendant  had  copied  an 
advertisement  consisting  of  stereotyped  letier- 
press  surrounded  by  pictures  of  objects,  which 
were  offered  as  premiums  to  purchasers,  slightly 
altering  the  conditions  applicable  to  such  pre- 
miums, and  substituting  his  own  firm  name  for 
that  of  the  original  advertiser. 

WERTHEiMERn  Stewart,  Cooper  &Co.,  (1906) 
[23  R.  P.  C.  481— Kekewich,  J. 

155.  Label — Alleged  Infringement  of  Trade 
Mark — Alleged  Passing  ojf — Separate  Causes  of 
Action.] — Where  a  plaintiff  complains  of  the  use 
of  a  label,  which  he  alleges  to  be  an  infringe- 
ment of  his  trade  mark  and  also  to  amount  to 
"  passing  off,"  he  is  not  alleging  separate  causes 
of  action.  If,  therefore,  the  defendant  submits 
and  gives  an  undertaking  not  to  use  the  label  or 
otherwise  infringe  the  trade  mark,  the  plaintiff, 
after  accepting  such  undertaking,  cannot  proceed 
on  his  claim  for  •'  passing  off." 
Vernon  &;  Sons  r.  Buchanan's  Flour  Mills, 

[Ld.,  (1906)  23  R.  P.  C.  17— Farwell,  J. 

166.  Degree  of  Resemblance — Probability  of 
Deception — Question  for  Court.] — The  labels 
used  by  plaintiff  and  defendant  in  an  infring  ■- 
ment  action  were  before  the  Court.  The  plaintiff 
called  no  witnesses  to  prove  that  pereons  had 
been  or  were  likely  to  be  deceived  by  the 
similarity  between  the  labels.  The  defendant 
called  witnesses  to  ileny  the  probability  of 
deception. 

Held — that  the  plaintiff  might  rely  merely 
on  the  similarity  of  the  labels,  and  that  the 
Court  upon  inspection  and  comparison  would 
say  whether  the  defendant's  label  w.is  calculated 
to  mislead  an  unwary  customer. 

Henesset  &  Co.  V.  Keatinc,  0907)  24  R.  P.  C 
[485— M.  K.  Ir. 
See  also  Nos.  64,  81,  104. 
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Deception— Cott^Miua^. 
III.  Conduct  facilitating  deception. 

157.  Infringement — Labels  —  Printing  Cmm- 
terfeit  Labels — Assisting  Fraudulent  Purpose — 
Injunction — Costs.'] — A  label  was  got  up  so  as 
closely  to  resemble  the  genuine  label  of  the 
plaintiffs,  distillers  of  whisky,  and  bore  their 
trade  marks ;  it  was  a  label  that  manifestly 
might  be  used  for  fraudulent  purposes,  and  it 
had  been  printed  for  and  sold  to  H.,  a  retail 
dealer,  by  the  defendants,  a  firm  of  printers, 
without  taking  any  precaution  whatever.  The 
plaintiffs  were  not  communicated  with,  and 
asked  whether  they  had  any  objection  to  the 
order  given  by  H.  being  carried  out.  H.  sold 
some  bottles  of  whisky  bearing  the  counterfeit 
labels. 

Held — that  there  had  been  an  infringement ; 
that  the  labels  were  calculated  to  be  used  for  a 
fraudulent  purpose  ;  that  it  was  a  plain  and 
palpable  fraud  ;  and  that  a  perpetual  injunction 
against  the  defendants  with  costs  would  be 
granted. 

Jameson  (John)  &  Son,  Ld.  r.  Johnston  (R.  S.) 
[&  Co.,  Ld.,  (1901)  18  E.  P.  C.  259— 
Porter,  M.  R.  Ir. 

158.  Infringement  —  Bottles  —  Trade  Mark 
engraved  on  Syphons  —  Bottle  Exchange  — 
Members  using  Syphons  belonging  to  other 
Members.'] — The  three  complainers  an  1  the 
respondents  were  aerated  water  manufacturers, 
and  also  members  of  a  bottle  exchange.  By  the 
rules  of  this  exchange  when  (as  often  happened) 
they  received  from  customers  empty  syphons 
engraved  with  the  trade  mark  of  another 
member  it  was  their  duty  to  return  such  syphons 
to  the  owners. 

Instead  of  so  doing,  the  respondents  filled 
syphons  bearing  the  complainers'  marks  with 
their  own  aerated  water,  and  sent  them  out  in 
fulfilment  of  an  order  for  their  water. 

Held — that  they  must  be  interdicted  from  so 
doing. 

Semhle,  even  if  the  customers  had  sent  the 
complainers'  syphons  to  the  respondents,  asking 
to  have  them  filled  with  the  latter's  aerated 
waters,  a  compliance  with  such  request  would 
have  rendered  the  respondents  liable  to  an  inter- 
dict as  being  connivers  at  an  illegal  use  of  the 
complainers'  marks,  and  a  conversion  of  their 
property. 

Bare  k.  Co.,  G.  and  C.  Moore  v.  Mair  and 
[DouGAL,  (1904)  21  R.  P.  C.  665— Ct.  of  Sess. 

159.  Infringemott  —  Bottles  Stamped  ivith 
Plaintiffs'  Name  —  Defendants'  Using  Such 
Bottles  but  Putting  Their  Own  Label  Thereon — 
No  Fraud  or  Deception — Injunction — Merchan- 
dise Marks  Act.  1887  (50  &  51  Vict.  c.  28), 
s.  2  (2)  (c.).] — Even  where  there  is  no  intention 
to  deceive,  a  person  who  intentionally  uses 
another's  trade  mark  is  not  protected  by  the 
words  of  sect.  2  (2)  (o)  of  the  Merchandise  Marks 
Act,  1887,  on  the  ground  "  that  otherwise  he  had 
acted  innocently." 

The  plaintiffs,  mineral  water  manufacturers, 


registered  their  name  as  a  trade  mark  to  be 
stamped  upon  their  bottles.  A  number  of  such 
bottles  came  into  the  possession  of  the  defen- 
dants, who  were  also  manufacturers  of  mineral 
waters,  and  the  defendants  placetl  upon  these 
bottles  their  own  paper  labels  and  filled  them 
with  their  own  waters.  No  fraud  was  intended, 
but  it  was  suggested  that  a  fraudulent  retailer 
might  remove  the  paper  label,  and  so  deceive 
the  public. 

Held — that  as  the  defendants  insisted  upon 
their  right  to  continue  the  practice,  an  injunction 
must  be  granted  with  costs. 

Decision  of  M.  R.  (Ir.)  (20  R.  P.  C.  6G3) 
affirmed. 

Thwaites  &  Co.  r.  McEVILLY,  CANTRELL  AND 

[Cochrane  r.   Murphy   and  Bradshaw, 
[1904]  21  R.  P.  C.  897— C.  A.  (Ir.). 

160.  No  Aetna  I  Dectption — Enabling  Rttailers 
to  Commit  Fratid.] — In  1883  Rodgers  Bros,  cslab- 
lished  a  business  of  edged  tool  manufactureis  ; 
in  1889  the  surviving  partner  sold  it  to  the 
defendants.  In  1902  the  defendants  began  to 
manufacture  cutlery.  They  sold  their  goods 
labelled  with  the  words  "  Rodgers  Bros.,  Sheffield 
manufacturers  of  celebrated  cutlery,  tools,  &c." 
No  actual  deception  was  proved. 

Held — that  the  name  "Rodgers"  was  uni- 
versally known  as  denoting  the  plaintiff's  goods, 
that  the  defendants  used  it  for  the  purpose  of 
enabling  retailers  to  commit  fraud,  and  with  the 
intention  of  deceiving,  and  that  an  injunction 
must  be  granted. 

Joseph  Rodgers  k  Sons,  Ld.  r  Hearnshaw 

[and  Another,   [1906]  23   R.  C.  P.  349— 

Buckley,  J. 

IV.  MISREPRESENTATIONS     BY    ADVER- 
TISEMENT, Etc. 

161.  Passing  off  Goods — Action  to  Restrain — 
Words  "  Trade  Mark "  Referring  to  Words 
Not  Registered  as  a  Trade  Mark — Injunction — 
Patents,  Designs  and  Trade  Marks  Act,  1883 
(46  &  47  Vict.  c.  57),  ss.  62,  76,  77,  105.]— A 
trader  may  still  acquire  the  right  to  a  trade  mark 
within  the  Kingdom  by  user,  and  the  effect  of  the 
part  of  the  Patents,  Designs  and  Trade  Marks 
Act,  1883,  which  relates  to  trade  marks  is  not  to 
provide  that  no  one  shall  have  a  trade  mark 
unless  he  register  it  in  accordance  with  the  Act, 
but  only  that  a  person  using  such  a  trade  mark 
shall  not  be  entitled  to  sue  in  respect  of  it  unless 
he  has  registered  it. 

An  offence  under  sect.  105  of  the  said  Act 
consists  not  in  applying  to  any  article  sold  a 
trade  mark,  but  in  representing  that  that  trade 
mark  is  registered. 

The  plaintiffs  used  the  words  "  Sen  Sen  "  above 
the  words  "  Trade  Mark." 

Held— that  the  words  "  Sen  Sen  Trade  Mark  " 
did  not  necessarily  carry  with  them  the  implica- 
tion that  the  trade  mark  had  been  registered, 
and  that  the  plaintiffs  had  not  been  guilty  of 
such  a  misrepresentation  as  to  deprive  them  of 
the  right  to  an  injunction  to  restrain  the 
defendant  from  selling  colourable  imitations  of 
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Misrepresentations  by  Advertisement— Co/Urf. 
the  plaintiffs'  goods  calculated   to  lead  to  the 
belief  that  such  preparations  are  the  plaintiffs' 
manufacture. 

Lewis  V.  Goodhodij  ([18921  67  L.  T.  194— 
Kekewich,  J.)  discussed.  " 

Sen  Sen  Co.  and  Others  v.  Britten,  [1899] 

[1   Ch.  692  ;  68  L.  J.  Ch.  2o0  ;  47  W.  K.  SoS  ; 

80  L.  T.  278  ;  lo  T.  L.  K.  238  ;   16  R.  P.  C.  137 

— Stirling,  J. 

162.  Uiifaif  Use  of  Testimonials — Cause  of 
Action  —  Interloctitory  I/ijiinctiun.] — A  manu- 
facturer of  patented  medical  apparatus  had 
received  favourable  notices  and  comments  in  the 
medical  and  other  press,  which  a  rival  manufac- 
turer of  later  and  similar  apparatus  ha<l  copied, 
in  modified  forms,  into  several  pamphlets  by 
which  he  advertised  his  goods. 

Held — that  there  was  no  evidence  that  the 
defendant's  goods  were  passed  off  for  the 
plaintiff's,  and  that  the  application  for  an  inter- 
locutory injunction  to  restrain  the  issue  of  such 
pamphlets  containing  the  testimonials  must  be 
refused. 

Franks  v.  Weaver  ((1847)  10  Beav.  297  ;  8 
L.  T.  (o.s.)  510)  distinguished. 

Batty  V.  Hill  ((1863)  1  H.  &  M.  246)  followed. 
Tallebman  r.  Dowsing  Radiant  Heat  Co., 

[1900]  1  Ch.  1  ;  68  L.  J.  Ch.  618  ;  48  W.  R. 
146— Stirling,  J. 

Appeal  not  heard  on  terms,  [1900]  1  Ch.  9  ; 
69  L.  J.  Ch.  46— C.  A. 

163.  Passitiff  off — Action  to  Restrain — Wine 
— ^^  Biff  Tree  Brand"  Wine— Liability  of  Com- 
pany  for  Misrepresentations  of  Servants  — 
Injunction.'] — The  plaintiffs  were  entitled  to  the 
use  of  the  words  '•  Big  Tree  Brand"  as  describ- 
ing Californian  wine  imported  or  bottled  by 
them.  The  plaintiffs  for  some  time  prior  to 
1900  supplied  the  defendants  with  their  "Big 
Tree  Brand  "  wine,  and  the  defendants  sold  it  in 
their  restaurants  as  "Big  Tree  Brand"  wine. 
Since  1900  the  plaintiffs  ceased  to  supply  the 
defendant  with  their  "Big  Tree  Brand"  wine, 
but  the  waiters  of  the  defendants,  contrary  to 
orders,  represented  and  passed  off  wine  not  im- 
ported or  bottled  by  the  plaintiffs  as  "  Big  Tree 
Brand"  wine. 

Held — that  the  defendants  were  responsible 
for  the  misrepresentations  of  their  waiters,  and 
that  the  plaintiffs  were  entitled  to  an  injunction. 
Grierson,  Oldham  A:  Co.,Ld.  /-.Birmingham 

[Hotel  and  Restaurant  Co.,  Ld.,  (1901) 
18  R.  P.  C.  158— Buckley,  J. 

164.  Passing  off  Goods — Action  to  Restrain — 
Name  Indicatiny  Manufacture — Circulation  if 
Circulars  Calculated  to  Drccire  Purchasers.]  — 
The  plaintiffs  were  manufacturers  of  machine 
belting,  and  since  1892  had  continued  to  carry 
on  the  business  which  for  many  years  previously 
had  been  carried  on  by  Mr.  Frank  Reddaway. 
They  manufactured  belting  known  as  "  Camel- 
hair  Belting."  The  defendant  was  the  repre- 
sentative in  England  of  Mr.  Conrad  Scholtz  of 
Hamburg,   a   manufacturer  of    every    kind   of 

B.D.— VOL.   III. 


textile  belting.  It  was  proved  that  "  Camel-hair 
Belting"  meant  in  the  trade,  as  well  before  18:»1 
j  as  since,  and  up  to  the  time  of  the  trial,  the 
belting  of  the  plaintiffs  and  their  predecessors  in 
trade  and  nothing  else.  The  plaintiffs  claimed 
to  restrain  the  defendant  from  using  the  words 
"Camel-hair  Belting"  with  reference  to  goods 
sold  by  him  in  a  manner  calculated  to  deceive, 
or  without  clearly  distinguishing  his  belting 
from  the  belting  of  the  plaintiffs. 

Held — that  the  defendants'  circulars  were 
calculated  to  lead  to  the  belief  that  the  goods 
advertised  in  them  and  sold  by  the  defendant 
were  manufactured  by  the  plaintiffs,  and  that 
the  circulars  did  not  clearly  distinguish  the 
goods  sold  by  the  defendant  from  the  goods 
manufactured  by  the  plaintiffs  ;  and  that  an  in- 
junction must  be  granted  to  restrain  the  fuither 
circulation  of  the  circulars  in  general  terms 
following  the  language  of  the  judgment  of  the 
House  of  Lords  in  Reddtncay  v.  Banhain.  [189i5] 
A.  C.  199  ;  65  L.  J.  Q.  B.  381 ;  41  W.  R.  638  ; 
74  L.  T.  289  ;  13  R.  P.  C.  218— H.  L.  (E.). 


F,  Reddawat  &  Co.,  Ld. 
[19  R. 


1.  Ahlers,  (1902) 
P.  C.  12— Eadv,  J. 


165.  Unauthorised  Use  of  Xame  of  Xcwsjjajier 
— Indnciny  the  Public  to  Think  that  Others  are 
Partners  or  Connected  with  the  Sde  of  Goods — 
Exposiny  those  Others  to  Litigation — Rcasunahl 
Probability  of — Interim  Injunction.]  — The 
defendant  devised  a  scheme  for  selling  a  kind  of 
cycle,  which  he  called  "  The  Times  Bicycles." 
Having  regard  to  his  circulars,  advertisements, 
and  the  general  conduct  of  the  business  carried 
on  by  him  in  reference  to  these  cycles,  it  was 
clear  that  he  intended  to  induce  people  to  think 
that  the  proprietors  of  The  Times  newspaper 
were  the  vendors,  for  whom  a  person  in  Chancery 
Lane  was  the  manager  of  the  department,  or 
that  they  were  partners,  or  in  some  way 
pecuniarily  and  with  responsibility  connected 
with  the  sale  of  the  bicycles. 

Held — that  there  was  such  a  reasonable  pro- 
bability of  the  proprietors  of  Tlie  Times  news- 
paper being  exposed  to  litigation,  and  posribly 
of  being  made  responsible,  had  they  not  taken 
the  steps  to  disconnect  their  names  from  the 
advertisements  and  circulars  that  were  issued  by 
the  defendant,  that  an  injunction  ought  to  be 
granted  to  restrain  the  defendant,  his  managers, 
servants  and  agents,  until  the  trial  or  further 
order,  from  representing  that  the  cycles  offered 
by  him  for  sale  are  in  fnct  offered  for  sale  by  the 
proprietors  of  'The  Times  newspajier,  or  repre- 
senting that  he  is  carrying  on  business  as  a 
department  of  or  in  connection  with  Tlie  Times 
newspaper,  or  in  any  way  holding  out  The  Times 
newspaper,  or  the  proprietors  thereof,  to  be  the 
owners  of  his  business. 

Routh    V.     Webster    ((1847)    10    Beav,    561) 
applied. 
Walter  v.  Ashton,  [1902]  2Ch.282  ;  71  L..T. 

[Ch.  839  ;  87  L.  T.  196  :  18   T.   L.  R.  44:. ;  r.l 
W.  R.  131— Byrne,  J, 

166.  Passing  off— Action  to  Restrain— Adrer- 
tisement— Posters.]  — Both  plaintiffs  and  de- 
fendants   were    manufacturers    of   soap.     The 
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Misrepresentations  by  Advertisement— Cortic?. 

plaintiffs'  trade  mark  was  registered  in  1880  in 
Class  47  for  common  soaps  and  other  articles, 
and  in  1881  in  Class  48  for  toilet  and  other  per- 
fumed soaps.  The  plaintiffs  alleged  that  by  the 
use  of  their  trade  mark  and  by  advertisement 
their  soap  had  become  known  and  was  ordered 
under  the  name  of  "Ship  Brand"  or  other  names 
including  the  word  "  ship,"  and  they  complained 
of  the  use  by  the  defendants  of  a  large  poster 
on  which  there  was  a  ship  having  on  one  of  its 
sails  a  Geneva  cross.  This  poster  bore  the  words, 
"  The  only  Royal  Warrants  for  Disinfectants, 
Jeyes'  Fluid,  Powder,  Soaps,"  in  largo  letters, 
and  the  Gerevq,  cross  was  part  of  the  defendants' 
trade  mark,  which  consisted  of  a  picture  of  a 
hospital  nurse  with  such  a  cross  on  her  arm.  It 
was  not  shown  that  there  had  been  any  actual 
deception,  and  the  plaintiffs  did  not  im{  ute  any 
fraudulent  intent  to  the  defendants.  The  plain- 
tiffs moved  for  an  interlocutory  injunction  to 
restrain  the  defendants  from  in  any  manner 
using  the  device  of  a  ship. 

Held  (by  Joyce,  J.)— that  the  use  <  1  the  vessel 
in  the  poster  would  not  probably  lead  to  mis- 
takes among  persons  of  ordinary  intelligence  or 
common  sense  ;  and  that  the  injunction  must  be 
refused. 

Settled  on  appeal,  the  defendants  agreeing  to 
discontinue  all  reference  on  the  poster  to  either 
soap  or  powder,  and  to  use  it  only  for  fluid. 

Phice's  Patent  Candle  Co.,   Ld.  v.  Jeyes' 

[Sanitary  Compounds  Co.,  Ld.,  (1902)  19 

R.  P.  C.  17— C.  A. 

167.  Pasting  off — ^^  Camel-hair  Belting" — 
Prefixing  Xame  of  a  Firm  or  of  a  Brand — 
Whether  sii^ffirient  to  distitiguish — Acquiescence.'] 
— The  defendants  admitted  that  they  put  on 
the  market  goods  marked,  or  described  as, 
"Phoenix  Brand  Cimel-hair  Belting"  and 
"Stevenson's  Camel-hair  Belting";  and  they 
also  admitted  that  the  words  "  Camel  hair 
Belting  "  by  themselves  had  acquired  a  secondary 
meaning  as  denoting  belting  made  by  the 
plaintiffs. 

Held — that  the  general  conduct  of  the  defen- 
dants and  the  misrepresentations  made  by  them 
in  their  various  circulars  pointed  to  a  dishonest 
intention,  and  that  the  Court  could  not  say  that 
the  prefixes  were  sufficient  to  distinguish  their 
belting  from  that  of  the  [)laintiffs. 

As  the  plaintiffs  had  stood  by  for  four  years 
no  damages  were  awarded  for  past  infringe- 
ments, but  an  injunction  was  granted. 

Reddaway  v.  Stevenson  and  Others,  (1903) 

[20  R.  P.   C.  276— Lancaster  Palatine  Court 

(Hall,  V.-C). 

168.  Passing  Off — "  Truefiit "  "  Hairdresser  " 
— "  Hair  Specialist  " — Evidence  of  "  Tf'ap  " 
Orders. — Where  a  trap  has  been  successful, 
pointed  attention  should  be  called  to  the  con- 
versation in  order  to  fix  the  incident  upon  a 
person's  memory  : 

See  per  Farwell,  i.— Ripley  v.  Griffiths  (19 
R.  P.  C.  at  p.  597). 


At  some  date  before  1819  F.  Truefitt  founded 
a  hair-tlressing  business  ;  his  widow,  and  son 
Walter,  carried  it  on  down  to  1900,  adding  to  it 
the  business  of  a  "  hair  specialist."  The  defen- 
dant then  bought  the  combined  businesses  with 
the  right  to  use  the  name  "  Truefitt,"  or  "  Walter 
Truefitt." 

In  1819  F.  Truefitt,  a  relative  of  the  original 
Truefitt,  set  up  a  hair-dressing  business  in  the 
same  locality  ;  his  son,  H.  P.  Truefitt,  continued 
it,  and  added  the  business  of  a  hair  specialist. 
These  businesses  were  now  owned  by  the 
plaintiff,  who  brought  an  action  for  an  injunc- 
tion to  restrain  the  defendant  from  actual 
"passing  off,"  and  also  from  carrying  on  the 
business  of  a  hair-dresser,  or  hair-specialist,  with- 
out clearly  distinguishing  it  from  that  of  the 
plaintiffs. 

Held— that  the  plaintiffs,  on  the  above  facts, 
could  onl}'  succeed  if  they  proved  actual  mis- 
representations by  the  defendants  as  to  the 
identity  of  the  two  businesses  ;  this  they 
attempted  to  do  by  means  of  "  trap  "  conversa- 
tions. 

Held — that  the  evidence  was  not  satisfactory, 
and  that  the  action  must  be  dismissed. 
H.  p.  Truefitt,  Ld.  and  Another  v.  C.  J. 
Edney,  (1903)  20  R.P.  C.  321  -Byrne,  J, 

169.  Passing  off — Advertisements — "  Singer  " 
Sewing  Machines — '^Singer  System."'] — The 
plaintiffs  were  the  manufacturers  of  the  well- 
known  Singer  sewing  machine,  and  they  com- 
plained of  certain  advertisements  issued  by  the 
defendants  as  being  calculated  to  mislead. 

The  defendants  did  not  manufacture,  and  did 
not  place  the  word  "Singer"  on  the  machines 
supplied  by  them;  but  they  issued  advertise- 
ments with  the  word  "Singer"  in  large  and 
prominentletters,  preceded  by  "  latest  improved," 
and  followed  by  "  system  "  both  in  smaller  type. 

Evidence  was  given  by  persons  who  had 
actually  been  misled  by  the  advertisements  ;  but 
the  defendants  contended  that  "  Singer  system" 
had  a  well-known  meaning  as  including  machines 
other  than  those  actually  made  by  the  plaintiffs. 

Held — that  ordinary  purchasers  knew  nothing 
of  the  "Singer  system";  that  the  advertise- 
ments were  intended  and  calculated  to  mislead  : 
and  that  an  injunction  and  inquiry  as  to  damages 
must  be  granted. 
Singer    Manufacturing     Co.    v.    British 

[Empire  Manufacturing  Co.,  Ld.,  (1903) 
20  R.  P.  C.  313— Kekewich,  J. 

170.  Passing  Off—''N.  from  C.  &  Co:'— 
Death  of  N. —  Widow  vsing  same  title— Injunc- 
tion refused.'] — N.,  who  for  several  years  had 
acted  as  manager  to  C.  &  Co.,  set  up  in  business 
for  h'mself  under  the  style  "  N.  from  C.&Co." 
He  died  within  nine  months,  and  his  widow 
carried  on  the  business,  using  the  same  style 
upon  billheads,  wagons,  &c.,  as  her  husband  had 
done. 

Held — that  C.  &  Co.  were  not  entitled  to  an 
injunction  to  restrain  her  fiom  so  doing. 
Rickett,  Cockerell  &  Co.,   Ld.  v.  Nevill, 
[(1904)  21  R.  P.  C.  394— Kekewich,  J. 
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Misrepresentations  by  Advertisement— 6'o«<</.  ■  German  spring.  The  defendants,  who  were 
171.  Trade  \ai>ie  used  in  Froudvlent  Trade  chemists  in  England,  sold  preparations  which 
—Seeondary  Mea)ung.]—\n  America  the  word  ^^'^^  described  in  their  catah.gue  as  "  Salts  for 
"bean"  is  occasionally  used  for  a  pill.  In^^^  praluction  of  natural  mineral  waters  pre- 
England  one  S.  in  1887,  a  pill  vendor  registered  '  P^^'C'l  according  to  the  most  reliable  analyses  of 
Bile  Beans  "  as  a  trade  mark  •  but    ^^^  respective  waters."     '^'•—  *-"—• 


Then  followed  a  list  of 
waters  headed  by  ApoUinaris.  per  lb.  2s.  6d. 
Salts  obtained  from  actual  ApoUinaris  water  are 
not  sold  commercially.  The  defendants,  in  ful- 
filling orders  for  their  salts,  descrilxjd  them  as 
'•  ApoUinaris  salts,"  and  gave  directions  for  dis- 
solving the  salts  in  a  certain  quantity  of  water. 
In  an  action  to  restrain  the  defendants  from 
selling  salts  not  obtained  from  actual  Ap  Uinaris 
„  .,    ,      ,  ,   .       ,  water  as  and  for  salts  obtained  from  such  water 

HELD— th^a^t^    „L^Ti!    !"^'^^    ^T^%  ^'^"^-.^    ^'■.'**^  capable  of  being  made  up  into  such  water 
/-...._,.  „r  !;-_....      without   distinguishing    such    salts    from    salts 
actually  obtained  from  ApoUinaris  water. 

Held— that  the  defendants  did  not  pass  oflE 
their  salts  as  and  for  salts  obtained  from  actual 
ApoUinaris  water,  but  merely  represented  that 
their  salts  would  produce  waters  having  thi 
constituents  of  that  water ;  and  that,  as  there 
j  was  BO  holding  out  of  the  manufactured  water 
Davidson-,  (190r.)  22  R.  f.C.  j-as   real   ApoUinaris   water,   the  defendnnts   by 


the  words 

no  other  person  had  used  the  wcrd  until  1899, 
when  the  complainers,  having  acquired  S.'s 
rights,  advertised  largely,  stating  falsely  in  their 
advertisements  that  the"  basis  of  their  Bile  Beans 
was  an  Australian  herb  discovered  by  Charles 
Forde,  an  eminent  scientist :  thev  called  their 
pills  "  Charles  Forde's  Bile  Beans." 

In  1904  D.  began  to  sell  "  D.'s  Bile  Beans." 


fraudulent  one  and  that  no  Court  of  Equity 
would  help  to  protect  it  or  any  name  used  in 
connection  with  it  : 

(2)  that  the  complainers  had  acquired  no 
exclusive  right  to  the  words  "  Bile  Beans  " ; 
and  also 

(3)  that  D.  sufficiently  distinguished  his  g)ods 
by  their  get-up. 

Bile  Bean  Co. 


[553— Ct.  of  Sess.    what  they  had  done  did  not  cause  or  enable  the 
{purchasers  of  the  salts  to  do  that  which  they 

172.      Mappin   and    Webb"—"  Mapplti'."]—  j  were  not  entitled  to  do. 
The  plaintiffs,  "Mappin  and  Webb,  Ld.."  had'      rv     •  •         r  ,,r      •  ^    ^   , 

succeeded  to  two  old  businesses  of  "  Mapr^^  ^  ^f^f^  V^  ^^^"^"gt^"'  J-  ((1^<^6)  22  T.  L 
Bros."   and   "Mappin    and    Webb."       b.    was  l^' ^^^  ■*'  ^™™^'*- 

alleged  to  have  bought  the  Sheffield  business  of  The  Apollinaris  Co ,  Ld.  and  Another  v. 
one  T.  Mappin,  trading  as  *'  Mappin  &  Sons."  j  [Duckworth  &c  Co.,  (1907)  22  T.  L.  R.  744  ; 
He   made  articles   marked   "  Mappin  k   Sons,"  j  23  R.  P.  C.  540— C.  A. 

and  the  defendants,  London  retailers,  sold  them  | 
with     price     tickets     lettered    "  Mappin's    Al 
quality  "  ;  their  salesman  had  represented  such 
goods  to  be  the  same  as  those  of  the  plaintiffs. 

Separate  proceedings  were  being  taken  against 
B, 


FALSE    TRADE    DESCRIPTION: 
CHANDISE  MARKS  ACT.  I8fc7. 


MER- 


176.  Statutory   Ofienee — Private  Prosecution, 
Merchandise  Marks  Act,  1887  (50  &  51  Vict. 
Held— that  the  defendants  must  be  restrained    '^^  28,  •?.  2,  sub-s.  (2.))]— The  registered  owner  of  a 
from  passing  off  goods  not  made  by  the  plaintiffs  !  •'^^^^^  ™^^k  may,  with  the  consent  of  the   Pro- 
as and  for  their  goods.  i  curator-fiscal,  maintain  a  prosecution  under  sect.  2 

i  sub-s.  (2)  of  the  Merchandise  Marks  Act,  1887. 

■-  '    •'      [3o  Sc.L.  11.  265— High  Court  of  Justiciary,  Sc. 

173.    Trade   Circular — Ex-Manager   to   ivell-  ' 
hi'iicn  Firnt.\ — M.,  formerly  managing  director        1^6.  Trade  dcscriptionuntrue  in  fact — Article. 
)f  H.  A:  Co.,  who  carried  on  business  as  artesian    'supplied  as  good  as  article  described — Xo  intent 
veil   engineers,   started    business   on    his    own  j  ^^  deceive  buyer— Materiality  of  false  descrip- 
iccount  as  M.  &  Co.  |  tion.l — A  trade  description  applied  togoods  which 

He  issued  a  trade  circular  headed  "  Artesian  |  is  untrue  in  point  of  fact  as  a  description  of  the 
rube  Wells,"  under  the  style  of  M.  &  Co.,  and  »f'Of^s  to  which  it  is  applied,  is  a  "false  trade  de- 
nentioned  numerous  contracts  as  having  been  scription  "  within  the  meaning  of  sect  3  of  the 
Personally  supervised  and  executed  by  '•  our  ^Merchandise  Marks  Act,  1887,  al' hough  the 
Hr.  M.,"  or  "under  his  directorship."  !  goods  supplied  are  as  good  as  they  would  have 

HELD-that  an  interdict  should  be  granted,  l^-^  *^  ^a^-'u^^  c -rresponded  with  the  descrip- 
.s  the  circular  was  likely  to  cause  persons  to    5':°':^?.      k  ^"^  ''^'  was  i.o  intention  to 

.elieve  that  the  contracts  referred  to  had  been    ^Shl         7y^'  or  induce  h.m  to  buy  goods 
xecute<l  by  M.  ic  Co.,  and  not  (as  was  the  fact)    "l^'^^l^  ^^"'^^  "^^'  ^^^^  ^°"^h^  ^"*  ^'''  «"^h 

.y  H.  &  Co.  while  M.  was  their  director.  tKI"'     ,     ,       m  w    .    • 

The  respondents  sold  a  packet  of  cigarettes  to 

Ienderson  &  Son  v.  Munro   &   Co.,   (1905)  j  which  a  printetl  label  had  been  affixed  bearing 

[7  F.  636— Ct.  of  Sess.    the    words    "  guaranteed    hand-made."       As    a 

matter  of  fact  the  cigarettes  were  not  hand-mide. 

174.  •'  Apollni'iris  salts"— Salts  vot  obtained    hut  were  machine-made,  though   they  were   as 

rom  Actual  ApoUinaris  irrt!"*^;-.]— The  plaintiffs    good  for  ordinarv  purposes  as  haiid-niade  cigir- 

ad  the  sole  right  to  sell  in  the  United  Kingdom    ettes.     In  affixing  the  label  to  the  cigMrefes  the 

ipoUinaris  water,  the   product  of  a  particular    respondents    had   no   intention   to  deceive   the 

'  30—2 
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False  Trade  Hescri-ption—Cov  (imced. 
buyer  or  indues  him  to  purchase  goods  he  would 
not  otherwise  have  bought,  but  they  acted 
merely  for  the  purpose  of  economy  in  using  a 
stock  of  old  labels,  which  had  already  been 
printed  before  they  ceased  1o  make  their  cigar- 
ettes by  hand.  The  piice  for  cigarettes  made  by 
hand  would  have  been  somewhat  more  than  if 
they  had  been  made  by  machine,  but  the  buyer 
did  not  pay  the  larger  price. 

Held — that,  as  the  label  was  untrue  in  point 
of  fact  as  a  description  of  the  goods,  it  was  a 
false  trade  description  within  the  meaning  of 
the  Act. 

KlRSHENBOIM  V.  SALMON  &  GluCKSTEIN,  LTD.. 

[1898]  2  Q   B.19;  62  J.  P.  489  ;  67L.J.Q.  B. 

601  ;  78  L.  T.  658  ;  U  T.  L.  R.  395  ;  46  W.  R. 

573  ;  19  Cox  C.  C.  127— Liv.  Ct. 

177.  AppUeatio7i  of — Inniicc  —  Liah'dity  of 
Fv'nii-ipal  for  Acts  of  Agent. ^^ — The  respondent 
called  at  one  of  the  appellant's  places  and  asked 
for  an  English  h  im.  The  salesman  pointed  to 
several  h  ims  and  said  they  were  Scotch,  and 
were  8^d.  a  pound.  The  respondent  said  he 
would  take  one,  and  the  salesman  passed  it 
inside,  and  said,  '"Weigh  up  Scotch  ham,  8|d." 

The  respondent  before  i)aying  asked  for  an 
account  with  '•  Scotch  him  "  on  it.  It  was  first 
given  him  without,  but  the  words  were  subse- 
quently added.  The  assistants  then  admitted 
it  was  an  Anrierican  ham. 

The  appellant  had  sent  out  to  all  the  managers 
of  his  shops  the  following  notice  :  "Most  im- 
portant.— Please  instruct  your  assistants  most 
explicitly  that  the  hams  described  in  the  list  as 
'Breakfast  hams'  must  not  be  sold  under  any 
specific  name  of  place  or  origin — that  is  to  s  y, 
they  must  not  be  described  as  Bristol,  Bath. 
Wiltshire,  or  any  such  title,  but  simply  as 
'  breakfast  hams.'  " 

The  magistrates  were  of  opinion  that  the 
appellant  was  guilty  of  an  offence  against  the  ' 
Act,  for  that  he  did  unlawfully  sell  to  the 
respondent  an  American  ham  to  which  a  false 
trade  description,  to  wit,  "  Scotch  ham,"  was  ! 
applied,  and  that  he  had  not  taken  all  reason-  j 
able  precautions  against  committing  an  offence  ] 
against  the  Act.  j 

Held   (affirming  the  decision  of  the  magis-  i 
trates) — (1)     that    there    was    sufficient    trade  1 
description  to  satisfy  the  Act  in  the  invoice  ;  (2) 
that  whether  or  no  the  appellant  had  taken  all  ! 
means  to  stop  these  representations  was  a  matter  j 
of   fact   for  the  magistrates;  and  (3)  that  the! 
effect  of  the  Act  was  to  make  the  master  a  prin- 
cipal liable  criminally  for  the  acts  of  his  agents  i 
or  servants  where  the  conduct  constituting  the 
offence  was  pursued  by  them  within  the  scope  or  [ 
in  the  course  of  their  employment,  except  that  | 
the  master  can  be  relieved  where  he  can  prove  j 
that  he  acted  in  good  faith  and  had  done  all  that  1 
was    reasonably    possible    to    prevent  offences 
against  the  Act. 

COPPEN  V.  Moore,   [1898]  2  Q.   B.    306;   62 

[J.  P.  453  ;  67  L.  J.  Q.  B.  689  ;    78  L.  T.  520  ; 

14  T.  L.  R.  414  ;  46  W,  R,  620— Div.  Ct. 


178.  Selling  Goods  with- forged  Trade  Mark 
— "  Acted  InnocentUf — Merchandise  Marks  Act, 
1887  (50  &  51  Vict.  c.  28),  *.  2,  suh-s.  2.]— Auc- 
tioneers sold  a  particular  lot  of  china  goods,  to 
which  forged  trade  marks  were  applied,  but  told 
the  purchasers  at  the  sale  that  there  was  a  doubt 
as  to  the  genuineness  of  the  articles  sold  in  the 
particular  lot,  and  that  they  did  not  guarantee 
it,  but  sold  the  articles  for  what  they  were 
worth. 

Held — that  the  Merchandise  Marks  Act,  1887, 
s.  2,  sub-s.  2,  allowed  the  auctioneers  to  show 
that  they  had  "  acted  innocently,"  and  that 
their  action  was  hondjide,  and  they  could  not  be 
convicted  under  the  sub-section. 
Christie,  Manson  &  Woods  v.  Cooper,  [1900] 

[2  Q.  B.  522  ;  69  L.  J.  Q.  B.  708  ;  64  J.  P.  692  ; 

49  W.  R.  46  ;    S3  L.  T.  54  ;   16  T.  L.  R.  422— 
Div.  Ct. 

179.  Application  to  Goods — Salesman's  Con- 
duct.^— The  appellant  at  the  respondents'  shop 
asked  for  two  half  pounds  of  tea.  The  tea  was 
lying  in  packets  on  the  counter.  One  of  the  re- 
spondents' salesmen  took  two  packets,  wrapped 
tliem  in  paper,  and  handed  them  to  the  appellant, 
who  paid  for  them.  Nothing  was  said  by  the 
salesman.  Each  packet  was  stamped  in  ink  as 
follows  :  "  The  weight  of  this  package,  including 
the  wrapper,  is  half  lb."  There  was  no  evidence 
that  this  was  specifically  brought  to  the  know- 
ledge of  the  appellant  at  the  time  of  sale.  Each 
packet  contained  less  than  half  a  pound  of  tea, 
though  the  weight  of  each,  including  the  wrapper, 
exceeded  half  a  pound. 

Held  -that  the  conduct  of  the  respondents' 

salesman  was  not  an  application  to  the  goods 

of  a  false  "trade  description  "  of  their  weight 

within  the  meaning  of  sec  t.  2,  sub-s.  2,  of    the 

Merchandise  Marks  Act,  1887. 

Langley  r.  Bombay  Tea  Co.,  [1900]  2  Q.  B. 

[460  ;  69  L.  J.  Q.  B.  752  ;  49  W.  R.  27  ;  83 

L.  T.  175  ;  l»i  T.  L.  R.  441— Div.  Ct.,  and  see 

No,    185,  Infra,   and   under    Weights    and 

Measures. 

180.  Oral  Explanation — Custom  of  Trade.'] — 
By  the  Merchanaise  Marks  Act,  1887,  s.  3,  sub-s. 
1,  the  expression  "trade  description"  means 
"  any  description,  statement  or  other  indication, 
direct  or  indirect "  as  to  any  of  a  variety  of 
matters  relating  to  the  goods  sold,  including  an 
indication  "  (b)  as  to  the  place  or  country  in 
which  any  goods  were  made  or  produced  ;"  and  the 
sub-section  goes  on  :  "and  the  use  of  any  figure, 
word  or  mark  which,  according  to  the  custom 
of  the  trade,  is  commonly  taken  to  be  an  indica- 
tion of  any  of  the  above  matters,  shall  be  deemed 
to  be  a  trade  description  within  the  meaning  of 
the  Act." 

Held — that  the  concluding  paragraph  is  in- 
tended to  apply  to  cases  in  which  apart  from 
the  custom  of  the  trade,  there  is  nothing  to 
convey  to  the  mind  of  the  purchaser  that  the 
j  figure,  word  or  mark  is  intended  by  the  vendor 
'  to  have  the  particular  meaning  which  is  com- 
plained of,  and  that  it  has  no  application  to  a 
\  case  in  which  the  vendor  by  oral  explanation, 
made  at  the  time  of  the  sale  intends  to  convey 
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to  the  mind  of  the  purchaser,  that  it  is  intended 
to  have  that  particular  meaning. 

Cameron  v.  Wiggins,  [1901]   1  Q.  B.  1  ;  70 

[L.  J.  Q.  B.  15  ;  49  W.  R.  237  ;  83  L.  T.  428  : 

19  Cox  C.  C.  580— Div.  Ct. 

181.— Unfiii  ished  Pa  its  of  a  1  Vatch  Imported— 
"  English  Lever."] — The  appellants  sold  a  watch 
described  as  an  '•  English  lever,"  at  £2  15s.  As 
a  matter  of  fact  certain  parts  of  the  watch 
mainsprings,  hairsprings  and  screws,  about  8d. 
in  value,  were  importei  in  a  rough  state  from 
abroad.  The  price  of  these  parts  when  finished 
in  England  was  about  4s.  ad.  The  watch  was 
finished  and  fitted  in  England.  The  mag  strate 
convicted  the  a[)pellants  on  the  ground  that  the 
imported  i)arts  were  of  foreign  origin  and  of 
such  importance  that  a  trade  description  which 
failed  to  indicate  them  was  a  false  description 
in  a  material  respect,  and  that  the  operations  of 
finishing  and  fitting  in  this  country  vvere  not  of 
such  a  character  as  to  destroy  the  characteristics 
of  the  foreign  country  in  which  they  were  made 
and  produced. 

Held — that  if  the  magistrate  had  come  to  this 
conclusion   as  matter  of   fact   on  the  evidence 
and   had  simply   stated   the  cas3    to  determine 
whether  there  was  anything  in  point  of  law  to 
prevent  him  coming  to  such  conclusion  upon  the  j 
evidence,  his  decision  would  not  be  disturbed  by  | 
the  Court ;  but  that  if  he  decided  upon  the  view  j 
that  the  inclusion  of  certain  parts  partly  manu- 
factured abroad  compelled  him  as  a  mntter  of  | 
law  to  hold  that  "  English"  was  a  false  descrip- 
tion, his  decision  could  not  be  supported  ;  and 
that  the  case  should  be  remitted  to  him  so  that 
the  point  of  doubt  might  be  clearly  settled. 
Williamson  r.  Tierney,  65  J.  P.  70  ;  83  L.  T. 
[592;  17T.  L.  K.  174— Div.  Ct. 

The  magistrate,  having  convicted  the  appel- 
lants under  the  Merchandise  Marks  Act,  1887, 
upon  the  above  case  being  remitted  to  him. 
stated  that  he  found  as  a  fact,  upon  the  evidence 
before  him,  that  the  watch  woukl  not  be  regarded 
as  an  "  English  "  watch  in  the  watch  trade  by 
reason  of  certain  material  parts  being  of  foreign 
manufacture.  | 

Held — that  the  questian  was  one  of  fact,  and 
no  appeal  lay.  j 

Williamson  i-.  Tierney,  [1901]  17  T.  L.  11.424 
—Div.  Ct. 

182.  Applieation  to  Good.t— Intent  to  Deceive.'] 
— Where  a  ctiarge  is  nride  under  sect.  2,  sub- 
sects.  (2),  (()),  of  the  Merchandise  Marks  Act, 
1887,  the  facts  that  the  goods  actually  sold  were 
of  as  go^d  a  quality  as  they  vvoidd  have  been  if 
they  had  corresponiled  with  the  description,  or 
that  the  seller  had  no  intention  to  deceive  or 
defraud  the  buyer  are  immaterial,  and  afford  no 
defence  when  the  false  description  is  deliberately 
affi.xed  to  the  gomls. 

Kirxhenhoim.  v.  Salmon  ,?•  aiiirkntein  ([1898] 
2  Q.  B.  19  ;  (17  L.  .1.  Q.  B.  (iul  ;  (;2  .J.  P.  4:{!»  :  4« 
W.  K.  573;  78  L.  T.  658— Div.  Ct.,  No.  176, 
supra)  followed. 


Reg.  v.  Phillips,  (1901)  65  J.  P.  41— 
I  [McConnell,  Q.C.,  London  Qr.  Sess. 

1  183.  "  Natural "  Mineral  Waten—Salt  added 
to  Prerent  Deterioration — Carbonic  Acid  Ga.<i 
reintroduced  to  restore  Water  to  Original 
Condition.] — Apnllinaris  water  is  taken  from  a 
spring  at  a  depth  of  some  60  feet  below  the 
surface  ;  and,  before  being  bottled,  is  kept  for 
some  days  in  a  tank.  It  was  contended  that 
when  bottled  it  was  not  a  "natural"  water, 
because  (1)  somp  of  the  iron  in  it  is  precipitated 
in  the  tank  :  (2)  one  part  of  salt  is  added  to  a 
thousand  of  water  to  prevent  the  action  of  the 
water  o  i  the  cork  generating  sulphuretteil  hydro- 
gen, which  would  render  it  unfit  for  drinking  ; 
(3)  carbonic  acid  gas  from  the  same  spring  is 
reintroduced  in  order  to  replace  the  gas  lost 
while  the  water  stands  in  the  tank,  and  so  to 
restore  as  nearly  as  possible  the  original  degree 
of  effervescence. 

The  magistrate  found  that  the  word  "natural" 
as  applieil  to  mineral  waters  had  no  special 
signification ;  and  he  dismissed  the  summons 
on  the  ground  that  the  water  when  supplied  to 
the  i)ublic  was  virtually  the  same  as  when  drawn 
from  the  spring. 

Held — that  there  was  no  ground  for  reversing 
his  decision,  for  the  salt  had  no  effect  except  as 
a  preservative  ;  and  the  iron  would  be  pre- 
cipitated in  the  bottle,  if  not  in  the  tank,  so 
its  removal  was  only  the  removal  of  an  impurity  ; 
whilst  the  gas  was  the  natural  gas  restore  i. 
Davenport    v.    The    Apollinaeis    Co.,   Ld. 

[(1903)  67  J.  P.  323  ;  89  L.  T.  19  ;  19  T.  L.  R. 
526  ;  20  Cox  C.  C.  502— Div.  Ct. 

184.  Kilderkin — Barrel  containing  I'-ss  than 
18  Gallons.} — The  appellants  were  summoned 
for  unlawfully  applying  a  certain  false  trade 
description,  namely,  '•  1  kilderkin"  to  a  cask  of 
beer,  false  as  to  measure  ami  gauge  thereof, 
contrary  to  the  Merchandise  Marks  Acr,  1887. 
The  respondent  ordered  from  the  appellants, 
who  are  brewers,  one  kilderkin  of  ale,  and  was 
supplied  by  the  respondents  with  a  cask, 
together  with  an  invoice,  which  was  as  fo'lows  : 
"  Wear  Brewery,  Sunderland,  Mr.  R.  Gibson — 
Rainton — Bought  of  North  Eastern  Breweries, 
Ltd.,  October  21st,  1903.  Kils  1.  Mild  ale  B.  M. 
Per  brl.,  48.«(. — 1/."'  The  cask  was  afterwards 
ascertained  to  hold  one  pint  less  than  the 
18  gallons,  the  proper  measure  of  a  kilderkin. 

Held — that  the  appellants  wore  rightly  con- 
victed of  an  offence  under  the  Merchandise 
Marks  Act,  1887,  s.  2. 

North    Eastern   Breweries,  Ld.  r.  Gibson 

[(1904)  68  J.  P.  356  ;  91  L.  T.  78  ;  20  T.  L.  R. 

496  ;  20  Cox  C.  C.  706— Div.  Ct. 

185.  Sale  of  Tea—''  Quarter  Pound  Gro.'<s 
Weight  " — 7'ea  and  Paper  ir  iglied  tegether — 
Ticket  placed  in  packet  with  Tea — Printing  on 
ticket.] — The  respondent  bouiiht  from  the 
Jil)pellants,  who  were  tea  merchants,  one  (juarter 
pound  of  tea.  Tlie  packet  was  already  wrapped 
in  silver  paper  and  tied  up  with  string.  The 
shopman  put  a  ticket  under  the  string,  wrapped 
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the  whole  parcel  in  brown  paper,  and  delivered 
it  to  the  respondent.  On  the  silver  paper  was 
printed  the  words  "  Star  Tea  Co.'s  blend,  quarter 
pound  gross  weight."  On  one  side  of  the  ticket 
was  printed  "  Star  Tea  Co.,  Ld.  J  lb.  2s.  8J.  tea 
ticket.  22  Park  Street,  Walsall  1.  198fi,"  and  on 
the  other  side  a  notice  to  «he  effect  that  every 
purchaser  of  quarter  pound  of  tea  and  upwards 
was  given  some  useful  article  or  check,  in  ex- 
change for  a  number  of  which  a  valuable  present 
would  be  given  by  the  appellants.  The  respon- 
dent was  not  shown  the  silver  paper,  nor  was  it 
handed  to  him  to  read  before  it  was  wrapped  in 
brown  paper,  nor  was  his  attention  called  to  the 
words  printed  on  it.  There  were  only  3|  ounces 
of  tea  ia  the  packet. 

Held — that   the    ticket    constituted   a   false 
trade  description    within   the    meaning   of    the 
Merchandise  Marks  Act,  1887,  s.  2  (1)  (d). 
Star  Tea  Co.  r.  Whitworth,  (1904)  68  J.  P. 

[443  ;  91  L.  T.  87  ;  20  T.  L.  R.  539  ;  20  Cox 
C.  C.  658— Div.  Ct. 

And  see  No.  179,  siipra. 

186.  Material  of  which  Goods  are  composrd — 
Description  true  chemically,  Imt  fuUc  as  a  trade 
description.] — Where  trade  usage  confines  a 
generic  name  to  one  species  of  that  genus,  it 
may  be  a  false  trade  description  to  apply  the  name 
to  another  species.  1'he  defendant  sold  a 
mixture  composed  of  crystallised  carbonate 
of  soda  and  nearly  .50  per  cent,  of  crystallise! 
sulphate  of  soda,  under  the  description  "  soda 
crystals."  Both  crystallised  carbonate  of  soda 
and  crystallised  sulphate  of  soda  could  accurately 
be  called  "  soda  crystals "  chemically  ;  but  it 
was  proved  that  in  the  trade  the  term  "  soda 
crystals"  was  not  applied  to  crystallised  sul- 
phate of  soda  at  all,  nor  was  it  usually  applied 
to  crystallised  carbonate  of  soda  containing 
more  than  2  per  cent,  of  sulphate  of  soda. 

Held  (Darling,  J.,  dissenting) — that  this  was 
a  false  trade  description. 

Held,  by  Darling,  J.— that  the  description 
"soda  crystals"  being  a  true  description  chemi- 
cally, could  not  be  a  "  false  trade  description  " 
within  the  Merchandise  Act,  1887. 

Fowler  v.  Cripps,  [1906]  1  K.  B.  16  ;  7.")  L.  J. 

[K.  B.  72  ;  70  J.  P.  21  ;  54  W.R.299  ;  93  L.  T. 

808  ;  22  T.  L.  R.  73— Div.  Ct. 

Wl ."■  Tarragona  Port" — Blended  Wine.] — 
The  respondents  sold  to  the  appellant  for  Is.  an 
imperial  quart  bottle  of  wine,  bearing  a  label  on 
which  was  printed  in  large  letters  "  Stower's 
Tarragona  Port,"  followed  by  the  words 
"  blended  with  wine  produced  from  finest 
foreign  grapes  "  in  small  letters.  Tarragona 
port  is  a  wine  made  in  the  province  of  Taria- 
gona,  in  Spain,  from  fresh  grapes  grown  in  that 
province,  and  is  a  wine  having  a  distinct  taste, 
bouquet,  and  smell.  Of  the  contents  of  the 
bottle  one-third  (in  bulk)  consisted  of  a  special 
kind  of  high-priced  Tarragona  port  called 
"  Mistella,"  which  is  a  very  heavy  wine,  not  fit 
for  drinking  by   itself,    and    imported  for  the 


I  purpose  of  being  blended  with  other  wines.  The 
I  remaining  two-thirds  of  the  contents  of  the 
bottle  were  composed  of  a  wine  purchased  by 
I  the  respondents  and  made  from  '•  grape  must." 
"  Grape  must  "  is  made  in  Greece,  and  consists 
of  the  concentrated  juice  of  fresh  grapes  grown 
in  Greece.  It  is  concentrated  by  the  evaporation 
:  of  about  three-fourths  of  the  natural  water  con- 
tained in  the  grape  juice.  When  concentrated 
it  is  exported  under  the  control  of  the  Greek 
Government,  and  imported  by  a  limited  liability 
company  into  England,  where  a  Greek  in  their 
employment  converts  the  "  grape  must "  into 
\  wine  by  adding  a  ferment  and  water  to  an 
amount  corresponding  to  the  amount  previously 
removetl  by  evaporation.  The  wine  so  produced 
,  is  a  light  wine,  not  of  high  quality. 

The  respondents  were  prosecuted  for  unlaw- 
\  fully  selling  goods  to  which  a  false  trade 
I  description  was  applied  contrary  to  sect.  2  (2)  of 
'  the  Merchandise  Marks  Act,  1887.  The  magis- 
trate dismissed  the  information. 

Held— that  it  was  impossible  to  say  that  the 

magistrate  was  bound  to  come  to  the  conclusion 

I  that   the  label   was   a   false   trade    description 

■  within  the  meaning  of  the  sub-section. 

;  Hooper  r.  Riddle  &  Co.,  [(1906)  70  J.  P.  417  ; 

[95  L.  T.  424— Div.  Ct, 


VI.  PRACTICE. 
1. 


In  General. 


188.  Application  to  Register — Appeal  from 
Comptroller — Evidence.]  — On  an  appeal  referred 
to  the  Court  from  a  decision  of  the  Comptroller- 
General  on  an  application  to  register  a  trade 
mark,  a  statutory  declaration  used  before  the 
Comptroller  must  Vje  verified  by  an  affidavit 
made  by  the  declarant  himself  in  order  to  be 
admissible  in  evidence  before  the  Court. 
KiNGSFORD  &  Son  ;  Re  Trade  Mark,  appli- 

[CATION  OF,  (1898)  15  K.  p.  C.  197— Nurth,  J. 

189.  Passing  off  Goods — Balance  of  Con- 
venience and  Inconrenience.] — Where  the  get-up 
of  the  defendants'  tins  of  salmon  was  such  as  to 
deceive  an  unwary  customer,  who  might  readily 
take  the  defendants'  brand  instead  of  the 
plaintiffs'  and  the  similarity  was  far  too  great 
not  to  say  there  was  no  "passing  off,"  an  inter- 
locutory injunction  was  granted  by  Kekewich,  J., 
on  the  ground  of  the  balance  of  convenience  and 
inconvenience.  On  appeal  the  injunction  was 
discharged  on  the  defendants  undertaking 
without  prejudice  to  any  question  only  to  sell 
the  Vjalance  of  tins  ex  a  certain  ship,  and  to  keep 
an  account  of  their  sales,  and  not  to  sell  any 
other  tins  bearing  the  labels  complained  of  by 
the  plaintiffs  until  the  trial  of  the  action. 
Alaska  Packers'  Association  v.  Crooks  & 

[Co.,  (1899)  16  R.  P.  C.  503— C.  A. 

190.  Pa.<tsing  of  Goods— Use  of  Xa me—Setting 
aside  Verdict— iiea to nahle  Verdict.'] — The  Court 
will  not  set  a  verdict  aside  merely  because  the 
jury  might  have  given  it  the  other  way.  If 
there  is  a  question  of  fact  left  to  the  jury,  and 
they  have  reasonably  answered  it,  their  verdict 
cannot  be  disturbed. 


941 


TRADE  MARKS  AND  DESIGNS. 


942 


Tr&ctice—C'oniimted. 

Gamage,  Ld.  v.  Randall.  Ld.,  (1899)  1(5  R.  P. 
[C.  185— C.  A. 
191.  Passmg  off— Action  to  Restrain — "  Mag- 
nolia Anti-friction  Metal"— Effect  of  Findings 
of  Jnry—Xew  Trial.]— The  defendants  were  a 
limited  company  formed  for  the  purpose  of  carry- 
ing on  the  business  of  manufacturers  and  vendors 
of  anti-friction  and  white  metal  in  the  Uity  of 
London.  In  order  to  distinguish  the  anti- 
friction metal  manufactured  by  the  plaintiffs 
from  other  anti-friction  metals,  of  which  there 
were  a  great  number,  the  plaintiffs  alleged  that 
they  adopted  the  trade  mark  of  the  •' Magnolia 
Flower  " — registered — and  always  described  and 
sold  their  metal  under  the  name  of  "Magnolia 
Anti-Friction  Metal,"  which  had  become  widely 
known  under  that  designation,  or  that  of  "  Mag- 
nolia Metal,"  and  had  come  to  mean  the  anti- 
friction metal  of  the  plaintiffs'  manufacture,  and 
no  other.  The  plaintiifs  st.ated  that  the  defen- 
dants, in  order  to  deceive  the  public,  and  to  pass 
oflE  their  metal  as  and  for  metal  of  the  plaintiffs' 
manufacture,  had  advertised  and  sold  their  anti- 
friction metal  as  "Magnolia  Anti-friction 
Metal "  or  "  Magnolia  Metal,"  or  "  Magnolia 
Anti-friction  Metal — Tandem  C.  Brand." 

On  the  trial  the  jury  found  (1)  that  until 
November,  I8y(),  "Magnolia"  meant  the  manu- 
facture of  the  plaintififs ;  (2)  that  the  metal 
made  by  the  defendants  was  not  practically  and 
commercially  the  same  as  that  made  by  the 
plaintiffs  ;  (8)  that  the  defendants  did  not  use 
the  name  so  as  to  pass  off  their  metal  as  the 
actual  metal  of  the  plaintiffs,  though  they  did 
use  the  name  so  as  to  pass  oft"  their  metal  as 
similar  to  that  manufactured  by  the  plaintiffs. 
Judgment  was  given  for  the  plaintiffs. 

Held — that  the  verdict  of  the  jury  was  abso- 
lutely destructive  of  the  plaintiffs'  case,  and  not 
against  the  weight  of  evidence,  and  that  no  case  j 
for  a  new  trial  had  been  made  out. 
Magnolia  Metal  Co.  and  Others  r.  Tandem 
[Smelting  Syndicate,  Ld..  (1900)  17  R.  P.  C. 
477— H.  L.  (E.) 
192.  Pasxing  off  Goods— Action  to  Restrain — 
Coimterclaim  —  Threats  —  Malice  —  Patents, 
Designs  and  Trade  Marks  Act,  1883  (40  &  47 
A^ict.  c.  57),  s.  32-  R.  S.  C.  Ord.  2.5,  ;•.  4.]— An 
application  by  the  plaintiff  was  made  under 
Ord.  2.5,  r.  4,  to  strikeout  a  counterclaim  alleging 
threats  and  injury  therefiom  on  the  ground  that 
it  disclosed  no  reasonable  cause  of  action.  The 
action  was  to  restrain  infringement  of  a  trade 
maik  and  the  passing  off  of  goods. 

Held — that  the  counterclaim  must  be  struck 
out  as  there  was  no  allegation  of  malice  in  it,  and 
that  no  leave  could  be  given  to  amend  by  alleging 
malice,  as  the  bringing  of  the  action  was  in  itself 
conclusive  to  show  that  the  ))laintilf  did  not 
make  the  allegations  maliciously,  but  that  he 
was  making  them  in  defence  of  that  which  he 
claimed  to  be  his  legal  right,  and  which  he  was 
seeking  to  enforce  in  the  very  action  to  which 
the  counterclaim  was  pleaded. 

Ilalsry  v.  Brotherhood  ((1881)  19  Ch.  D.  386  ; 
51  L.  J.  Ch.  233  ;  30  W.  R.  279  ;  45  L.  T.  640— 
C.  A.)  followed. 


Decision  of  Farwell,  J.  ((1901)  86  L.  T.  495  ; 
18  R.  P.  C.  82),  artirmed. 

Ripley  v.  Arthur,  (1902),  8fi  L.  T.  735;   19 
[R.  P.  C.   443  (Vaughan  Williams,  L  J.,  dis- 
senting)— C.  A. 

193.  Infringement  —  Motion  to  Claim  Addi- 
tion/il  Relief —  Offer  by  Defendants —  Costs.'\ — 
The  plaintiffs  issued  a  writ  in  which  they  sought 
to  restrain  the  defendants  from  infringing  their 
registered  trade  mark  and  other  incidental  relief. 
The  plaintiffs  gave  notice  of  motion  for  an 
interlocutory  injunction,  which,  after  following 
the  writ,  proceeded  to  add  to  it  a  claim  to  re- 
strain the  defendants  from  circulating  or  issuing 
circulars,  advertisements,  or  notices  representing 
or  inducing  people  to  believe  that  the  defendants 
were  manufacturers  of  "  Cogent "  cycles.  The 
defendants  offered  terms  to  make  an  end  of  the 
action' 

Held — that  the  added  claim  was  entirely 
outside  the  writ  and  evidence  filed  in  the 
action,  that  the  action  of  the  plaintiffs  was 
misconceived  ;  and  that  the  plaintiffs  ought 
to  have  accepted,  and  the  defendants  must 
abide  by,  the  offer  to  pay  the  costs  down  to 
and  including  the  writ,  but  the  defendants 
must  get  the  costs  of  the  action,  the  plaintiffs 
to  pay  them,  and  there  would  be  a  set-off. 
Clarke  and  Others  r.  Executors  op  Thomas 

[Hudson,  (1901)  18  R.  P.  C.  310— Farwell,  J. 

194.  Passing  off — Particulars  of  Statement 
of  Claim. ^ — The  plaintiffs  sold  cigars  printed 
with  the  word  "  Marcella  "  on  a  narrow  red  band, 
and  they  complained  of  the  defendants  selling 
cigars  with  a  similar  red  band  bearing  the  name 
"  Purnella,"  on  the  ground  that  their  own  cigars 
had  come  tc  be  known  to  the  public  as  "  Red 
Band  Cigars,"  or  "  Red  Banders." 

The  plaintiffs  were  ordered  to  give  particulars 
of  the  dates  when  the  cigars  were  first  known  by 
such  names,  and  of  the  names  of  persons  upon 
whom  the  defendants'  cigars  had  been  passed  off 
as  those  of  the  plaintiffs. 
Imperial  Tobacco  Co.,  Ld.  v.  Purnell  &  Co., 
[(La03)  20  R.  P.  C.  718— Kekewich,  J. 

195.  Passing  off — Form  of  Cotisignment  \ote 
—  Infringement  of  Copyright  in — Use  of,  in 
order  to  Facilitate  Passing  off — Interlocutory 
Injunction.] — L.  Van  Oppen,  the  defendant,  was 
for  four  years  in  the  service  of  Van  t)ppen  &  Co., 
who  are  carriers.  On  leaving  them  in  1901  he 
set  up  a  carrier's  business  under  the  name  of 
L.  Van  Oppen,  shortly  afterwards  changed  to 
L.  Van  Oppen  «k  Co.  The  consignment  note 
adopted  by  him  for  use  in  his  business  was 
almost  an  exact  copy  of  that  used  by  the 
original  firm  of  Van  Oppen  k  Co. 

Van  Oi)pen  i:  Co.  claimed  an  injunction  to 
restrain  the  defendant  from  (1)  infringing  their 
copyright  in  the  consignment  note,  and  (2) 
passing  off  his  business  us  connectetl  with  theirs. 

An  interlocutory  injunction  was  granted  until 
trial  substantially  in  the  terms  of  the  relief 
asked  ;  but  witli  regard  to  the  use  of  tlio  trade 
name  L.  Van  Oppen  &,  Co.,  it  was  held  that  the 
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plaintiffs'  delay  in  proceeding  disentitled  them  to 
interlocutory  relief. 

Van  Oppex  &  Co.,  Ld.  r.  L.  Van  Oppen,  (1903) 
[20  R.  P.  C.  617— Eady,  J. 

196.  Infringement — Motion  to  rectify — Order 
for  Particulars  of  Defence.^  —  The  plaintiffs, 
who  owned  the  trade  mark  "  Aquascutum," 
registered  in  1902  for  waterproof  coats,  brought 
an  action  for  infringement  against  the 
defendants,  who  were  selling  "Aquascutum" 
coats.  In  their  defence  the  defendants  alleged 
that  (1)  the  word  "  Aquascutum  "  was  first  used 
in  the  tailoring  trade  some  time  previously  to 
18.57  ;  it  was  then  used  in  conjunction  with  the 
name  "  coat"  or  "wrapper"  ;  and  (2)  that  since 
1857  "Aquascutum  coats"  had  been  commonly 
made.  They  also  moved  to  expunge  the  trade 
mark  from  the  register. 

Held — that  both  in  the  action  and  motion, 
they  must  give  particulars  as  to  (1)  the  date 
prior  to  1857  when  they  allege  the  words  to  have 
been  first  used  in  the  trade  ;  (2)  the  shape  of 
the  coat  or  wrapper  to  which  they  allege  that 
the  word  was  applied  ;  and  (3)  not  les^  than 
three  firms  who  had  since  1857  made  coats  or 
wrappers  under  that  name  ;  such  order  not  pre- 
cluding them  from  adducing  further  evidence  at 
the  trial. 

Aquascutum,  Ld.,  r.  Moore  and  Scantle- 
[BURY,  (1903)  20  R.  P.  C.  640— Kekewich.  J. 

197.  Passing  off  —  Eridence  —  Specification 
of  Instances — Right  to  prove  other  instances  to 
rebut  Defcnce.~\  —  In  an  action  against  the 
defendant  for  passing  off  a  fluid  of  his  own  ' 
manuf.icture  as  the  plaintiffs' article"  Parazoie,"  I 
the  plaintiffs  specified  two  persons  to  whom, 
when  asked  for  parazone,  he  had  supplied  his 
own  fluid.  The  defendant  admitted  that  the 
word  "parazone"  denoted  exclusively  the! 
plaintiffs'  fluid,  but  pleaded  inadvertence  in  the 
two  specific  instances,  alleging  that  his  "invari-  ' 
able  answer"  to  persons  asking  for  parazone  was 
that  he  could  supply  a  bleaching  fluid  of  his 
own. 

Held — that  the  plaintiffs,  after  proving  their 

two  specified  instances,  might  prove  others  in 

answer  to  the  defence  set  up  by  the  defendant. 

Parazone    Co.,    Ld.    v.   Johnston    Gibson, 

(1904)  21R.  P.  C.  317— Lord  Ordinary. 

198.  Passing  off — Laches  —  Plaintiffs  snc- 
cessful — Laches  of  Plaintiffs — No  Order  for 
Belivery  up  of  Goods.'} — Although  the  plaintiffs 
in  a  "  passing  off "  action  may  be  successful, 
yet,  if  they  have  been  guilty  of  serious  delay  in 
taking  proceedings,  an  order  will  not  be  made 
for  the  delivery  up  by  the  defendants  of 
offending  goods. 

County  Chemical  Co.,  Ld.  r.  Frankenburc, 
[(1904)  21  R.  P.  C.  722— Lord  Alverstone,  C.  J. 
&eaZ.wNos.  Ill,  181. 

2.  Costs. 

199.  Action  for  Injunction — Xegotiations  for 
settlement — Insufficient    offer   hy   Defendant  — 


Excessive  Claim  by  Plaintiff.]— In  1890  H. 
registered  a  trade  mark.  In  1896  P.,  who  had 
infringed  the  said  trade  mark  without  knowing 
of  H.'s  registration  or  user  of  it,  communicated 
with  H.,  asking  for  the  date  of  registration  and 
disclaiming  any  intention  to  infringe.  Negotia- 
tions ensued  between  the  paities,  in  which  P. 
was  ready  to  give  the  undertaking  asked  for  by 
H.,  subject  to  a  condition  that  H.  should  not 
advertise  it.  H.  was  ready  to  agree  to  such 
condition  on  P.  agreeing  to  disclose  the  names 
of  his  customers  to  whom  he  had  supphed  the 
goods.  P.  would  not  so  agree,  and  the  negotia- 
tions fell  through.  H.  issued  a  writ  asking  for 
an  injunction,  damages  or  an  account  of  profit 
and  costs.  P.,  by  his  defence,  offered  an  under- 
taking, but  made  no  offer  as  to  costs.  At  the 
trial  it  was  admitted  that  H.  was  not  entitled  to 
damages  or  an  account  of  profits. 

Held— that  H.  was  entitled  to  an  injunction, 
and  the  costs  of  the  action  so  far  as  it  sought 
relief  by  way  of  injunction,  but  that  the 
defendant  was  entitled  to  the  costs  of  the 
action  so  far  as  it  asked  for  damages  or  an 
account,  such  crsts  to  be  set  off. 
HiPKiNS  AND  Sons  r.  Plant,  (1898)  15  R.  P.C. 
[294— Byrne,  J. 

200.  Pasn?ig  off'  Goods— Action  to  Restrain — 
Defendants  Consenting  to  Judgment— Taking 
Order  in  Chambers  or  in  Open  Court — Cost^.} — 
The  plaintiff  company  brought  an  action  against 
the  defendant  company  for  an  injunction  to 
restrain  the  defendants  from  selling  belting, 
which  was  not  the  plaintiffs',  under  the  name  of 
"  Gandy,"  that  being  the  name  under  which  the 
belting  of  the  plaintiffs  was  sold,  and  being  part 
of  their  trade  marks.  Minutes  were  agreed 
upon,  but  the  defendants  raised  the  point  whe- 
ther the  plaintiffs  ought  to  take  the  order  in 
chambers  or  in  open  Court. 

Held — that  in  this  case,  without  laying  down 
any  general  rule,  the  plaintiffs  were  justified  in 
I  taking  an  order  in  open  Court ;  and  that  on  the 
I  defendants  consenting  to  judgment  the  costs  of 
the  motion  should  be  allowed  as  well  as  the 
costs  of  the  action  up  to  the  date  of  the  judg- 
ment, the  costs  of  taking  the  account  directed 
being  reserved. 

Gandy  Belt   Manufacturing   Co.,  Ld.    v. 

[Fleming,  Bibkly  &  Goodall,  Ld.,  (1901) 

18  R.  P.  C.  276— Byrne,  J. 

201.  Passing  off  Goods — Injunction — Breach 
— Sale  during  Defendant's  Absence  idtliont  his 
Knoicledge — Motion  for  Attachment.} — The  de- 
fendant was  sent  an  order  for  a  great  gross  of 
"  Peninsular  "  button  fasteners  (the  plaintiffs") 
with  a  postal  order  for  2.?.  9i.  enclosed.  The 
defendant  was  away  travelling,  and  the  order 
was  executed  by  his  son,  a  boy  of  about  eighteen, 
who  was  left  in  charge,  and  he,  in  answer  to  the 
order,  sent  a  box  of  "  Standard"  fasteners.  The 
plaintiffs  asked  for  the  committal  or  attach- 
ment of  the  defendant,  as  he  had  been  restrained 
from  passing  off  his  goods  as  and  for  the  goods 
of  the  plaintiffs. 

Held — that  the  motion  was  wrong  ;  but  that 
the  defendant  was  civilly  liable  for  the  act  of 
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his  son  ;    and  therefore  it  was  not  a  case  for 
costs. 

Pakker  Manufacturing  Co.,  Ld.  v.  Cooper, 
[(1901)  18  R.  v.  C.  319— Cozens. Hardy,  J. 

202.  Mark  on  Salesman's  Basltet — Grower 
sending  Bankets  to  other  Tradesmen — Infringe- 
ment of  Trade  Mark — Conversion — Damages.^ — 
A  Covent  Garden  salesman  registered  his  name 
as  a  trade  mark,  and  put  it  upon  his  baskets. 
These  baskets  he  sent  out  to  growers  for  them 
to  pack  their  produce  in,  and  debited  them  in 
respect  of  each  basket  with  a  sum  less  than  its 
value  in  older  to  ensure  its  return. 

The  defendant's  servant  contrary  to  his  orders 
sent  some  of  the  plaintiff's  baskets  full  of  pro- 
duce to  another  salesman. 

Held — that  there  had  been  no  sale  of  the 
baskets  to  the  defendant,  and  that  therefore  he 
was  liable  for  their  conversion  ;  and  that  he  w  s 
also  liable  for  infringement  of  trade  mark. 

That  in  each  case  the  damages  must  be 
nominal ;  but  that  the  defendant  must  pay  the 
costs,  as  he  had  insisted  before  action  upon  his 
ownership  of,  and  right  to  sell  the  baskets. 
Monro  v.  Hunter,  (1904)  21  R.  P.  C.  296— 
[Channell,  J. 

203.  Xame^  Address  and  Device  on  Crieket 
Bats — Defendant  wrongfully  using  word  ''  Regis- 
tered"— EJfeet  as  regards  Costs  of  Action.'\ — 
Upon  the  hearing  of  a  passing-off  action  in  con- 
nection with  cricket  bats,  the  judge  found  as  a 
fact  that  the  markings  (name,  address  and  de- 
vice) on  the  bats  made  by  the  defendants  were 
so  distinct  from  those  used  by  plaintiffs  that  no 
sensible  person  would  be  deceived  by  them. 

It  appeared,  however,  that  whereas  the  plain- 
tiff's device  was  rightly  called  "registered" 
the  defendant  had  not  yet  registered  his  device, 
though  he  had  taken  steps  to  do  so;  nevertheless 
he  used  the  word  "  registered"  under  his  device. 

Held — sufficient  grounds  for  refusing  to  allow 
him  costs  of  the  action  although  successful. 
Warsop  k   Sons,  Ld.  r.  Warsop,  (1904)  21 
[R.  P.  C.  481— Kekewich,  J. 

204.  Passing-off  Action — Mutton  to  E-rj/iinge 
— Ajfpeal — "■  instructions  for  hrief' — Fees  to 
three  Counsel.~\ — A  passing-off  action  by  the 
plaintiffs  and  a  motion  by  defendants  to  expunge 
the  trade  mark  of  the  plaintiffs  were  heard 
together,  and  both  resulted  in  favour  of  the 
plaintiffs. 

An  appeal  by  the  dttfendants  as  to  the  motion 
alone  was  dismissed. 

On  taxation  the  Master  allowed  in  the  action 
l.")0  guineas  for  "  instructions  for  brief,"  and  on 
the  motion  r>0  guineas  :  he  likewise  allowed  the 
fees  of  three  counsel  upon  the  action,  motion, 
and  appeal. 

Held— that  the  case  was   a   proper  one   for 
three  counsel  and  that  the  Master's  allowances 
were  all  justified. 
In  re  Burroughs,  Wellcome  &  Co.'s  Trade 

[Mark,  (190."))  22  R.  P.  C.  164— Warrington,  J. 
See  also  Nos.  :n,  60,  73,  79,  152,  193. 
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(3)  Trifling  oflfences. 

ing    off' — Action     to     Restrain 


Tobace.i — Isulnted   Instance — Injunction — Dam- 
ages.']— The    plaintiffs,   tobacco    manufacturers, 
brought    an    action   against   the   defendant — a 
shopkeeper — claiming  an  injunction  restraining 
the  defendant  from  selling   tobacco  not  of   the 
plaintiffs'    manufacture    under     the     name     of 
j  "  Mitcham"  shag  or  '•  Mitcham"  tobacco.     Only 
one  case  of  passing  off  whs  proved,  viz..  one 
ounce  of   tobacco,  value  unknown,  on  a   single 
day,  without  any  suggestion  that  anything  of 
;  the  kind  had  occurred  before,  and  every  possible 
j  suggestion  that  it  was  not  hkely  to  occur  again. 
Held — that   an   injunction  ought  not   to   be 
granted,  and  that  the  Court  could  not  condescend 
j  to  go  into  such  trifling  litigation,  and  judgment 
j  must  be  given  for  the  defendant  with  costs. 

Leahy  v.  Glover  ((1891)  10  R.  P.  C.  141) 
followed. 

RUTTER  &  Co.  V.  Smith,  (1901)  18  R.  P.  C.  49 
[ — Kekewich,  J. 

206.  Action  to  Restrain — Name  indicating 
Manufacture  or  Guarantee — User  cf  Name  for 
some  Years — Plaintiffs  Knoivledgc — Interlocu- 
tory Injunction.'] — The  plaintiff's  brought  an 
action  against  the  defendants  to  restrain  them 
from  passing  off  pads  for  typewi'iters  under  the 
name  of  "  Yost  pads."  The  plaintiffs  sold,  but 
did  not  manufacture,  "  Yost  pads."  The  defen- 
dants used  the  term  "  Palmer  Yost  pads  "  or  "  Pal- 
mer's ink  pads  for  Yost  typewriters."  In  1897  the 
plaintiffs  knew  that  the  defendants  were  manu- 
facturing and  selling  pads  of  some  name  or 
other,  and  whether  the  plaintiffs  knew  it  or  not, 
this  had  been  going  on  since  1897.  There  was 
no  patent. 

Held — that  by  reason  of  the  use  of  the  name 
by  the  defendants  for  the  length  of  time,  and 
the  means  of  knowledge  by  the  plaintiffs,  and 
their  knowledge  in  fact,  no  case  had  been  made 
for  an  interlocutory  injunction. 
Yost  Typewriter  Co.,   Ld.   v.  Typewriter 

[Exchange  Co.,  (1902)  19  R.  P.  C.   422— 
Buckley,  J. 

207.  Infringement— Printer  Selling  lAthels  in 
Imitation  of  Plaintiff's  Trade  Mark — 0/ily  One 
Sale — Right  to  Sell  Insisted  on — Injunction 
with  Co.sts  ] — The  defendants,  who  were  printers, 
sold  to  a  purchaser  one  lot  only  of  labels,  which 
were  held  to  be  a  colourable  imitation  nf  the 
plaintiff's  trade  mark. 

They  insisted  on  their  right  to  do  the  same 
thing  again,  and  on  these  grounds  an  injunction 
was  granted  with  costs. 

De  Kutper  &  Sons  v.  W.  and  G.  Baird,  Ld., 
[(1903)  20  K.  P.  C.  581— M.R.  (Ir.). 

208.  Passing  Off — One  case  only  on  the  part 
of  an  Assistant — No  Fraud  and  no  Intention  to 
Repeat — No  Damage  proved—  let  ion  dismi.s.sed 
with  Cosf.t.] — In  a  passing-off  action  tiie  plaintiffs 
proved  that  on  one  isulatetl  occasion  a  sliop 
assistant  of  the  defendants,  when  asked  for  the 
plaintiffs'  "  Primrose  soap,"  sold  a  bar  of  the 
defendants'  "  Imperial  soap,"  saying  incorrectly 
that  it  was  manufactured  by  the  plaintiffs. 
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No  intention  to  deceive  was  proved,  nor  any 
damage  to  the  plaintiffs. 

Held — that  this  one  isolated  case,  vv'hich 
might  be  due  to  a  mistake,  did  not  constitute  a 
ground  of  action. 

Knight  &  Sons  i'.  Crisp  &  Co.,  (1904)  21  R.  P- 
[C.  670— Warrington,  J- 

209.  Passing  of — Ahaence  of  Fravd  on  part  of 
Defendant  persowilly — Liahillfy  for  occasional 
(ictg  of  Servant— Rifjlit  to  Injunction.'] — Semhle, 
where  a  master  has  .adopted  all  reasonable 
measures  to  prevent  his  servants  selling  his  wares 
as  those  of  another  person,  an  interdict  ought 
not  to  be  granted  because  his  servants  by  inad- 
vertence or  carelessness  break  his  orders  in  a  few 
instances. 

MONTGOMERIE  &  CO.  V.  YoUNG,  (1904)  21   R.  P- 

[C.  2S.0— Ct.  of  Sess. 
VII.  MISCELLANEOUS  CASES. 

Construction  of  Agreement; 
Estoppel  ;  "  Marking  before 
sale';  "Original  Design"; 
■Jurisdiction;  Construction  of 
Injunction  ;  Meaning  op  "  Re- 
gistered" ;  Fraudulent  Intent. 

210.  Patents,  ,^r.,  Act,  1883,  Sect.  10.5.]— 
Using  word  "  Registered "  in  reference  to  a 
trade  mark  not  registered  in  the  United  King- 
dom although  registered  in  a  foreign  country. 

Mac  Symons'  Stores,  Ld.  v.  Shuttleworth. 
[(1898)  15  R.  P.  C.  718— Div.  Ct. 

211.  Using  Word  ^^  Megistered'^  in  Reference 
to  a  Trade  Mark  not  Registered  in  United 
Kingdom,  although  Registered  in  a  Foreign 
Conntry.] — The  defendants,  who  were  merchants 
in  Belfast,  sold  a  bo.K  of  baking  powder,  bearing 
a  label  with  the  words  "  Trade  Mark — Royal — 
Registered  "  ;  and  on  the  obverse  side  were  the 
words  "  M.inufactured  by  Royal  Baking  Powder 
Company,  New  York."  The  trade  mark  had 
been  for  many  years,  and  at  the  time  of  the  sale 
was.  registered  in  the  United  States,  and  had 
also  bpen  for  some  years  registered  in  England  : 
but  seven  weeks  previous  to  the  sale  it  had  been 
expunged  from  the  Register  in  this  country. 
The  defendants  were  prosecuted  at  Petty  Sessions 
under  sect.  105  of  the  Patents,  &c.  Act.  18«3,for 
describing  the  trade  mark  as  registered  :  and  the 
magistrates  being  of  opinion  that  the  word 
"  Registered  "  on  the  label  did  not  necessarily 
imply  that  the  trade  mark  was  registered  in  the 
United  Kingdom,  and  that  being  coupled  with 
the  words  •'  Manufactured  bv  Royal  Baking 
Powder  Company,  New  York,"  it  might  mean 
registered  in  the  United  States,  they  dismissed 
the  summons  ;  but  stated  a  case  for  opinion  ot 
the  Court  as  to  whether  the  Act  had  been 
infringed  or  not. 

Held— that  the  use  of  the  word  "  Registered  " 
amounted  to  a  representation  that  the  trade 
mark  was  registered  in  the  United  Kingdom, 
which  was  not  affected  by  the  words  describing 
where  the  article  was  manufactured,  and  that 
the  magistrates  ought  to  have  convicted. 


Wright,  Crossley  &  Co.  r.  William  Dobbin 
[&  Co.,  (1898)  15  R.  P.  C.  21— Q.  B.  D.  (Ir.). 

212.  "  Brazilian  Silcer  "  —  Injunction — Dis- 
tinguishing G'Hids — Maher"*  Servant  Respon- 
dent.']— The  defendants  were  restrained  by  in- 
junction from  using  the  words  '•  Brazilian  Silver  " 
as  descriptive  of,  or  in  connection  with,  nickel- 
silver  goods  not  of  the  plaintiffs'  manufacture, 
without  clearly  distinguishing  such  goods  from 
the  goods  of  the  plaintiffs'  manufactuie.  Sub- 
sequently the  defendants  kept  the  old  name,  the 
"  Brazilian  Silver,"  and  then  Ihey  added  at  tlie 
beginning,  "  F.  Whitehouse's  Brazilian  Silver." 

Held — that  the  defendants  had  not  done 
what  was  necessary  for  the  purpose  of  complying 
with  the  order. 

Held  also— that  the  servant  of  the  master 
should  not  have  been  proceeded  against. 
Daniel  &  Arter  v.  Whitehouse  &  Evekall, 
[(1899)  16  R.  P.  C.  71— North,  J. 

213.  Interest.-.-  of  PuMic—I'tility—Xorelfy  or 
Originality — State  of  Knou-h-dge  Apart  from 
Special  Ucidence — Patents,  Designs  and  Trade 
Marks  Act,  1883  (46  &  47  Vict.  c.  57),  ss.  47, 
51,  60.] — The  Patents,  Designs  and  Trade  Marks 
Act,  l'883,  creates  a  monopoly  against  the 
interests  of  the  public,  presumably  in  the 
interests  of  the  public,  in  order  that  they  may 
benefit  by  the  originality  of  designs,  and  by  the 
astuteness  of  inventors  who  make  good  designs. 

In  considering  the  question  of  design  the 
question  of  utility  has  no  bearing. 

As  a  design  must  be,  by  sect.  47,  a  "  new  or 
original  design,  not  previously  published  in  the 
United  Kingdom,"  the  state  of  knowledge — apart 
from  specific  evidence— at  the  time  of  registra- 
tion, and  in  what  respects  the  design  was  new 
or  original,  may  be  taken  into  account  when 
considering  whether  any  variations  from  the 
registered  design,  which  appear  in  the  alleged 
infringement,  are  substantial  or  immaterial. 

The  real  article  to  whicli  the  design  has  been 
applied  should  be  stamped. 
Re  Morton's  design,  (1900)  17  R.  P.  C.  117  — 
[  Farwell,  J. 

214.  Fraudvlent  Intention — Setting  a  Trap — 
Burden  of  Proof— Time  for  Taking  Proceedings.] 
— The  plaintiffs  were  manufacturers  of  ladder 
tape,  which  is  used  in  connection  with  Venetian 
blinds  for  supporting  them.  They  manufactured 
and  sold  three  qualities,  one  of  which  they 
desired  to  be  known,  and  which  was  usually 
known  in  the  market  specifically  as  "  Carrs' " 
and  was  marked  Carrs'.  The  others  had  other 
marks.  The  defendants  carried  on  business  as 
drapers  and  haberdashers.  The  action  was 
brought  originally  for  an  injunction  in  both,  or 
one  or  other,  of  certain  forms.  A  part  oE  the 
injunction  originally  asked  for  had  reference  to  a 
supposed  selling  of  second  quality.  The  plain- 
tiffs sent  persons  to  the  defendants'  shop  to  buy, 
and  they  bought,  ladder  tapes  in  order  to  catch 
the  defendants  if  they  were  doing  anything 
wrong.  The  defendants  contended  that  it  was 
necessary  for  the  plaintiffs  to  show  fraudulent 
intention. 
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Hkld — that  the  circumstance  that  there  was 
no  fraudulent  intention  in  the  use  of  the  marks 
did  not  deprive  the  plaintiffs  of  their  right  to 
the  exclusive  use  of  the  names. 

Ccllvlar  Clothing  Co.  v.  Maxton  and  Murrai/ 
([1899]  A.  C.  32(5 ;  68  L.  J.  P.  C.  72  ;  80  L.  T. 
809  ;  ]»>  R.  P.  C.  397— H.  L.  (Sc),  No.  2:5,  si/j}ra) 
followed. 

Held  also — that  it  is  wise  on  the  part  of  the 
person  setting  a  trap  to  send  a  written  order,  as 
there  can  be  no  ambiguity  then  about  what  is 
asked  for  ;  that  the  burden  was  on  the  plaintiffs 
to  make  good  their  case  and  they  had  not  done 
so  ;  and  that  proceeilings  were  not  taken  by  the 
plaintiffs,  as  they  should  have  been,  at  the  earliest 
possible  moment,  though  this  did  not  affect  the 
right  of  the  plaintiffs  to  an  injunction  on  their 
making  out  their  case. 

Cake    &    Sons   r.  Crisp   k    Co.,  Ld.  (1902) 
[19  R.  P.  C.  497— Byrne,  J. 

215.  Marking  before  Sale — Alarking  one  Com- 
ponent Part — Patents,  Designs  and  Trade  Marks 
Act,  1883  (46  &  47  Vict.  c.  57),  .v.  51.]— The 
requirements  as  to  marking  before  sale  every 
article  to  which  a  registered  design  is  applied  is 
sufficiently  complied  with  if  the  mark  appears 
on  Some  component  part  without  which  the 
article  cannot  be  regarded  as  a  complete  article. 
Ingram    &   Kemp,  Ld.    r.    Edwards    Bros., 

[(1904)  21  R.  P.  C.  463— Wills,  J. 

216.  Jurisdiction  — Aetion  for  Infringement — 
Contesting  Validitg  of  Trade  Mark— Trade 
Mark  Acts,  1883  (46  &  47  Vict.  r.  57),  ss.  62, 
81,  90,  117  ;  and  1888  (51  &  .52  Vict.  c.  .50,  ss. 
18.  -If,)— County  Courts  Art,  1888  (51  &  52  Vict 
C.43),.*.  .56.] — The  plaintiff  brought  an  action  in  a 
County  Court  for  infringement  of  a  registered 
trade  mark,  and  claimed  an  injunction.  The 
defendant  gave  notice  that  he  intended  to 
contest  the  validity  of  the  trade  mark  and  to 
apply  to  the  High  Court  to  have  it  expunged  ; 
from  the  register.  j 

Held — that  the  County  Court  Judge  had  no 
jurisdiction  to  try  the  action. 

Decision   of   the  Divisional    Court   ([1901]    2 
K.  B.  693  ;  73  L.  .J.   K.    U.  901  :  53  W.  U.  218  : 
91  L.  T.  529  ;  20  T.  L.  R.  651  ;  21   R.  P.  C.  718) 
reversed. 
Bow  V.  Hart,  [  1 905]  1  K.  B.  592  ;  74  L.  J.  K.  B.  1 

[341  ;  53  W.  R.  372  ;  92  L.  T.  181  ;  21  T.  L.  H.  I 
251  ;  22  R.  P.  C.  222— C.  A. 

217.  Kitoppel  —  Infringement  —  Plainliffx 
Name  as  a  Mark — Sale  of  Goods  hearing  Name 
— Such  Goods  originally  consigne  I  to  Pi/iintljl's 
but  rejected  by  them.'] — Wine  in  casks  labelled 
"Burgo.vne,  London,"  was  shipped  on  approval 
to  the  plaintiffs,  whose  registered  trade  mark  for 
wine  was  "Burgoyne."  The  plaintiff*  rejected 
the  wine  and  resold  it  in  casks  by  auction  on 
account  of  the  growers. 

The  defendants  bought  it  at  the  auction,  and 
resold  it  in  bottles  as  "  Burgoyne's  superior 
Australian  Burgundy." 


The  plaintiffs  claimed  an  injunction  restraining 
the  defendants  from  so  selling  the  wine. 

Held — that  by  reason  of  the  plaintiffs'  con- 
I  duct  the  defendants  were  justified  in  believing 
that  the  wine  was  "  Burgoyne's"  wine,  and  that 
therefore  the  plaintiffs  were  not  entitled  to  any 
relief. 

Decision  of  Warrington,  J.  (21  R.  P.  C.  550), 
!  reversed. 

Burgoyne  &  Co.,  Ld.  c.  Godfree  &Co.  (1905) 
[22  R.  P.  C.  168— C.  A 

218.  Construction  of  Agreeme7it — Fownes' 
Gloves — Breach  of  Covenant.] — The  plaintiffs 
were  an  old  established  firm  of  glovers  trading 
as    Fownes    Bros,    tt    Co.,   and    the   expression 

i  "  Fownes '  gloves  '  was  held  to  be  well  known 
as  denoting  only  gloves  made  by  theoi. 

i      Before  1889,  F.  and  A.   Fownes  had  a  retad 

I  glove  business  at  Liverpoo'  and  a  small  factory 
at  W.  The  defendant  having  b  .ught  these, 
resold  the  factory  to  the   plaintiffs,  and    cove- 

I  nanted  not  to  use  the  name  of  Fownes  as  a 
manufacturer  or  wholesale  dealer,  limiting  its 
use  to  his  retail  business. 

He  claimed  the  right  to  describe  any  gloves 
sold  retail  in  his  shop  as  "  Fownes'  gloves." 

Held — that  the  expression  denote  1  gloves 
made  by  the  plaintiffs,  and  that  the  defendant 
had  no  right  to  apply  it  to  gloves  not  supplied  to 
him  by  them. 

j  Rigden  and  Others  r.  Jones,  (1905)  22 

1  [R.  P.  C.  417— Eady,  J. 

219.  Construction  of  Agreement — "  Goupil 
Gallery'' — Sale  of  Premises — Business  not  Sold.] 
— The  plaintiffs  had  been  the  owners  of  the 
"Goupil  Gallery,"  where  they  carried  on  the 
business  of  dealers  in  pictures  and  works  of  art. 
They  sold  the  premises  to  the  defendant,  their 
manager  :  they  did  not  actually  sell  the  business 
to  him,  but  entered  into  an  agency  agreement 
with  him,  by  which  he  was  to  be  their  only 
agent  in  England. 

Held — that  on  the  facts  of  the  case  and  upon 
the  construction  of  the  agreement  as  a  whole  the 
defendant  was  entitled  to  continue  to  use  the 
name  "  Goupil  Gallery." 

Decision   of    Parker,   J.   (97    L.   T.   301  :    23 
[T.  L.  R.  681  ;  24  R.  P.  C.  665)  affirmed. 
BoUSSOD,  VaLADON  &  Co.  I'.  Marchant,  (1907) 
[24  T.  L.  R.  Ill— C.  A. 
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Defraud.]— The  appellant  was  summoned  for 
unlawfully  refusing  to  pay  the  fare  legally 
demandable  for  his  journey  on  a  light  railway. 
The  appellant,  accompanied  by  his  nephew,  took  I 
two  tickets  to  N.  H.,  the  fare  being   bd.,  and 


Gentel  v.  Rapps,  [1902]  1  K.  B.  160  ;  7  L.  J.  K.  B. 

[105  :  66  J.  P.  117  ;  50  W.  R.  216  :  85  L.  T. 

683  ;    18   T.  L.  R.  72  ;    20  Cox  C.  C.  104  — 

Div.  Ct. 

3.  Producing   Ticket   on   Demand — Bona   fide 


requested  the  conductor  to  set  him  down  at  the  ^"•'^  '-'^  Ticket— Demand  to  Deliver  -up  Ticket  or 
Queen's  Hotel,  which  is  a  place  where  carsM^'^^  ^"*  Fare.'] — A  bye-law  of  a  tramway  com- 
stop  on  request.  The  conductor  forgot  to  stop, !  P'^^y  provided  :  "  Each  passenger  shall  show  his 
and  the  appellant  was  carried  200  or  250  yards  \  ticket  if  and  when  required  to  do  so  to  the 
past  his  destination.  The  appellant  did  not  ;  conductor  or  any  duly  authorised  servant  of  the 
leave  the  car,  and  on  being  spoken  to  said  he  I  company,  and  shall  also  when  required  to  do  so 
was  going  to  remain  on  the  car  as  a  protest,  and  i  either  deliver  up  his  ticket  or  pay  the  fare  legally 
afterwards  that  he  was  going  to  the  office  of  the  \  demandable  for  the  distance  travelled  by  such 
company  to  lodge  a  complaint.  He  refused  to  I  passenger."  'J'he  respondent,  on  entering  the 
pay  the  extra  fare  after  passing  N.  H.  or  to  give  '  ^^'''  f^i*^^  ^i^  ^^^^  ^^^  received  a  ticket.  In  the 
his"  name  and  address,  which  he  said  he  would  |  course  of  the  journey  he  lost  it.  On  being  asked 
only  give  to  the  manager.  An  inspector  accom-  *^  produce  his  ticket  by  the  inspector  he  WiS 
panied  the  appellant  to  the  office,  where  he  gave  ^  ""able  to  do  so,  though  the  conductor  admitted 
his  name  and  address  and  lodged  his  complaint,  ^c  had  paid  for  i-nd  received  one.  The  respon- 
He  was  summoned  for  refusing  to  pay  the  n^^"*-^^^^  t'^en  asked  to  produce  his  ticket,  or  pay 
excess  fare  under  a  bye-law  which  provided  that  |  ^'l^  ^^'c  or  leave  the  car,  brt  failed  to  comply 
"  Each  passenger  shall  upon  demand  pay  to  the  '■  ^^^^  ^^^  ^^  ^^'cse  requests.  He  was  summoned 
conductor  or  other  duly  authorised  officer  of  |  ^'^^  ^  breach  of  the  bye-law. 
the  company  the  fare  legally  demandable  for  ;  Held— that  the  bye-law  was  reasonable,  and 
the  journey.  j  the  respondent  had  infringed  it. 

Held— that  the  bye-law  was  good,  and  that  j  Hunt  v.  Green,  (1907)  71  J.  P.  18  ;    96  L.  T. 


the  appellant  could  be  convicted,  though  there 
was  no  intention  to  defraud. 


[23  ;  23  T.  L.  R.  19  ;  5  L.  G.  R.  67— Div.  Ct. 


TuKPLEY  r.  Tate,  (1907)  71  J.  P.  21  ; 
[24  ;  5  L.  G.  R.  448- 


9»>  L.  T. 
-Piv.  Ct. 


4.  Ticket —  Condition   printed    on    Back    of 

Ticket— Befnsal  to  Accept—Refusal  to  Deliver 

up — Offence.]  -  The   appellant,   a  passenger  on 

2.    Ohitcene    Language    used   hy    Paxsenaer—  !  °"^  °^.}^]^.  ^T'^™^  ""^"^^  ^^  ^^^  Corporation  of 

Toivn   Police  Clause.^  Act,  1847  "(10  k  ll'Vict  !      '  ^  ^^  ^^''^'  but  refused  to  accept  a  ticket 

c.  89),  s.  28— Tramtvays  Act,  1870  (33  &  34  Vict'    *^°  account  of  a  condition  printed  on  the  back  of 

^.  78),  5.  46.]— Wher/  •  ,  .f  i,^;..-.„  .u„  ,.-„v..-,:.„  ..  ...    ..        • 


an  authority,  or  body  of  !  ''^'  limiting  the  liability  of  the   corporation 
•'        I  case  ot  an  accident  to  the 


persons,  have  been  given  a  statutory  power 
make  bye-laws  for  the  preventing  of  nuisances, 
they  have  also  power  to  declare  that  particular 
things,  if  capable  of  being  nuisances,  are,  when 
done  in  their  district,  nuisances. 

The  Tramways  Act,  1870,  s.  46,  enables  the 
promoters  of  a  tramway-  subject  to  the  control 
of  the  Board  of  Trade— to  make  regulations  "for 
preventing  the  commission  of  any  nuisance  in 
or  upon  any  carriage,  or  in  or  against  any 
premises  belonging  to  them,"  and  "for  regu- 
lating the  travelling  in  or  upon  any  carriage 
belonging  to   them,"  provided   that   such    bve- 


passenger.  The  con- 
ductor apparently  thought  that  the  appellant 
took  the  ticket,  but  between  them  it  fell  to  the 
floor.  Later  on  an  inspector  asked  the  appellant 
for  his  ticket,  who  pointed  it  out  to  him  lying  on 
the  floor,  but  refused  to  take  it  up  or  deliver  it 
up  to  the  inspector.  The  appellant  was  sum- 
moned for  contravention  of  a  bye-law,  which 
provided  that  "  Each  passenger  when  tickets  are 
issued  shall  as  and  when  requested  to  do  so  show 
his  ticket  to  the  conductor  or  other  servant  of 
the  corporation  acting  in  performance  of  his 
duty,  and  shall  also,  wlien  requested  to  do  so  by 


laws  be  not  repugnant  to  the  laws  of  that  r^^^ '^''"^"*^^°'' °^  "*^'"^''^^'"*'^"*  °^  ^^'^ '^^'■P°'''i*^"" 
part  of  the  United  Kingdom  where  the  same  t  fcting  m  the  performance  of  bis  duty  deliver  up 
are  to  have  effect.  The  British  Tramways  and  !"^  ^'^^^^  ^^l  m  case  of  failure  to  produce  such 
Carriage  Company,  Limited,  made  a  bve-law  V.^^'^^'  ^^^  *^^,  ^V^  ^'^"^'^y  demandable  for  the 
that  "  No  person  shnll  swear  or  use  offensive  or  ^^^^^^^^^  travelled  over  by  such  passenger." 
obscene  language  whilst  in  or  upon  any  carriage.  Held— that  the  appellant  had  not  been 
or  wilfully  inlerfeie  with  the  comfort  of  any  guilty  of  any  offence  under  the  bye-law. 
passenger."  ' 


Held— that  the  bye-law  was  valid  and  not 
ultra  vires,  though  it  did  not  contain  any  such 
words  as  "  to  the  annoyance  of  passengers "  ; 
and  that  the  Towns  Police  Clauses  Act,  1817, 
does  not  intend  to  deal  with  or  affect  the  power 
to  make  bye-laws  under  special  circumstances, 
and  dealing  with  particular  places. 

Strickland  v.  Hayes  ([1896]  1  Q.  B.  290;  65 
L.  J.  M.  C.  55  ;  60  J.  P.  164  ;  44  W.  R.  398  ;  74 
L.  T.  137;  18  Cox  C.  C.  244— Div.  Ct.)  com- 
mented on. 


Wilson  v.  Feaenley,  (190.5)  69  J.  P.  165  ;    92 
[L.  T.  647  ;  3  L.  G.  R.  470— Div.  Ct. 

5.  Ticket  taken  between  certain  points — Right 
of  Passenger  to  Alight  between  such  points  and 
continue  Journey  by  anotlier  Iravicar — Tram- 
ways Act,  1870  (33  &;  34  Vict.  c.  78),  s.  46.]— The 
respondent  was  summoned  for  that  he  being  a 
passenger  on  a  certain  tramcar  did  not  pay  upon 
demand  the  fare  legally  demandable.  The  res- 
pondent had  started  from  a  particular  point  upon 
a  tramway  system,  paying  a  fare  which  would 
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Bye-LawB—Contiimcd. 

have  entitled  him  to  travel  to  another  point.  He 
alighted  at  an  intermediate  place,  walked  a 
certain  distance,  and  then  got  on  to  another 
tramcar,  and  claimed  to  be  entitled  to  complete 
the  length  of  the  journey  he  had  paid  for  by 
this  second  car. 

Held — that  the  passenger  was  not  entitled  to 
do  so,  and  could  be  rightly  convicted  of  having 
travelle:!  on  the  second  tramcar  without  paying 
his  fare. 

Bastable  r.  Metcalfe.  [1906]  2  K.  B.  288  ; 

[75  L.  J.  K.  B.  670  ;  70  J.  P.  343  ;  4  L.  G.  R.  j 

1073— Div.  Ct. 

II.  CONSTRUCTION  AND  MAINTENANCE. 
And  ser  Compulsory  Purchase,  Nos.  25,26. 

6.  Alteration  of  Trlegraph  Wires— Elfctrieal 
Working — Crossing  Railw ly — Power  to  Raise 
Railway  Telegraph  Wires — Tramways  Art,  1870 
(33  A:  34  Vict.  c.  78),  *.  30.J-Sect.  30  of  the 
Tramways  Act,  1870,  provides  that  promoters  of  i 
a  tramway  may  '■  where  and  as  far  as  it  is  neces- 
sary, or  may  appear  expedient /or  t lie  purpose  of  \ 
preventing  frequent  infer  ruption  of  the  traffic  by  \ 
repairs"  alter  the  portion  of  telegraph  wires. 

Held — That  the  words  in  italics  qualify  only 
the  words  "  as  may  be  expedient,"  and  that  j 
promoters  may  alter  the  position  of  wires  where  '■ 
necessary  for  the  construction  of  a  tramway  ; 
and  further  that  the  duty  of  substituting  other 
wires  implies  a  power  to  enter  on  land  for  the 
purpose  of  so  doing. 

The    section,    therefore,    enables   a   tramway 
company,  which  works   its   tramways   by  elec- 
trical power  on  the  overhead  trolley  system,  to 
enter  upim  the  land  of  a  railway  company  where 
the  tramway  crosses  the  railway  line  by  a  bridge, 
and  alter  the  position  of  the  railway  company's  i 
telegraph  wires   so   as  to   enable  the   tramway 
company  to   comply  with  the   Board  of   Trade  i 
regulations,  made  under  the  special  Act,  that  the  j 
tramway  wire  must  be  21  feet  above  the  surface  [ 
of  the   road  and   must  have  a   protecting  wire  | 
2  ft.  above  the  jjower  wire  where  the  tramway  I 
crosses  the  railway  bridge.  | 

Rhondda  Urban  District  Council,  acting  \ 

[by  the  Rhondda  Tramways  Co.,  Ld.  t. 

Taff  Vale  Ry.  Co.,  (1907)  21  T.  L.  R.  168— 
Bray,  J. 

7.  Arbitration  under  Light  Railways  Act — 
Costs — What  Statute  Gorerns — Lands  Clauses 
Consolidation  Act,  1845  (8  &  9  Vict.  r.  18),  s.  3  J 
—Arbitratiin  Act,  1889  (52  cV:  53  Vict.  e.  49), 
s.  24,  Srh.  I.  (i.)— Light  Railways  Act,  1896  (59 
&  60  Vict.  e.  48),  ss.  12  (1),  13  (1),  (3).]— 
Although  an  order  authorising  the  construction 
of  a  light  railway  incorporates  the  Lands  Clauses 
Acts,  the  provisions  of  the  Arbitration  Act  (and 
not  of  the  Lands  Clauses  Acts)  apply  to  arbitra- 
tions arising  out  of  the  construction  of  the 
railway.  Therefore  the  costs  of  the  reference 
and  award  are  in  the  discretion  of  the  arbitrator. 


8.  Difference  between  Road  Authority  an  I 
Promoters  —  Maintenance  of  Paring — Arbi- 
tration under  Statute — Jurisdiction  of  High 
Court  Ousted— Objection  to  Jurisdid ion  first 
taken  on  Appeal— Xoncich  Electric  Tramways 
Act,  1897  (60  &  61  Vict.,  c.  ccliv.),  s.  57  (5)— 
Tramways  Act,  1870  (33  &34  Vict.  c.  78),  s.  33.] 
— Sect.  57  of  the  Norwich  Electric  Tramways 
Act,  1897,  provided  that  "  if  the  company  fail 
to  keep  in  good  condition  to  the  satisfaction  of 
the  corporation  .  .  .  the  junction  of  the  paving 
laid  and  maintained  by  the  company  with  the 
surface  laiil  and  maintained  by  the  corporation, 
the  corporation  may,  if  they  think  fit,  themselves 
at  any  time,  after  seven  days'  notice  to  the 
company,  do  the  work  necessary  for  the  repair 
and  maintenance  of  the  road,  and  the  expense 
reasonably  incurred  by  the  corporation  in  so 
doing  shall  be  repaid  to  them  by  the  company 
with  the  addition  of  five  per  centum  on  such 
expense." 

The  corporation  executed  certain  work  which 
they  allcjcd  fell  within  the  above  provision 
(which  the  defendants  denied),  and  brought  an 
action  against  the  company  to  recover  the 
expenses  incurred  by  them  in  executing  such 
work,  and  for  a  declaration  as  to  their  rights. 
I'hillimore,  J.,  gave  judgment  for  the  amount 
claimed,  and  made  a  declaration  in  favour  of  the 
corporation. 

The  company  appealed,  and  upon  the  hearing 
of  the  appeal  for  the  first  time  objected  to  the 
jurisdiction  of  the  High  Court  to  hear  the  case 
upon  the  ground  that  the  difference  between  the 
parties  fell  within  sect.  33  of  the  Tramways  Act, 
1870,  and  ought  to  be  referred  to  an  engineer,  or 
other  fit  person,  appointed  by  the  Board  of  Trade 
under  that  section,  and  that,  therefore,  the 
jurisdiction  of  the  High  Court  was  ousted. 

Held— that  the  dispute  fell  within  sect.  33  of 
the  Tramways  Act,  1870,  and  that,  therefore,  the 
court  had  no  jurisdiction  to  entertain  the  action. 
Norwich  Corporation  v.  Norwich  Electric 

[Tramways  Co.,  Ld.,  [1906]  2  K.  B.  119 ;  75 

L.  J.  K.  B.  636  ;  70  J.   P.  401  ;  54  W.  R.  572  ; 

95  L.  T.  12  ;  22  T.  L.  R.  553  ;  4  L.  G.  R.  1114 
— C.  A. 

9.  Electric  Traction — Laying  Wires  under 
Footways  —  Prorisional  Order  —  Injunction  — 
Tramways  Act,  1870  (33  &  34  Vict.  /•.  78).  ss.  3. 
26.] — The  defendants  were  authorised  by  a  pro- 
visional order,  made  by  the  Board  of  Trade, 
under  the  authority  of  the  Tramways  Act,  1870, 
and  confirmed  by  the  Tramways  Orders  Con- 
firmation (No.  2)  Act,  1896,  to  construct  a  tram- 
way to  be  worked  by  electric  traction,  under  a 
system  to  be  approval  by  the  Board  of  Trade. 
A  system  was  approved  which  involved  the 
laying  of  underground  electric  feedei's. 

Held — that  in  the  absence  of  any  provisions 
in  the  provisional  order  or  the  Tramways  Act, 
1870,  giving  the  defendants  power  to  lay  under- 
ground wires,  they  were  not  justified  in  laying 
the  electric  feeders  under  the  footways  of  the 
streets  along  which  the  tramway  ran. 


Baxter  i\^Midland_Ry.  (1905),  69  J.  P.  389;    Hyde  Corporation 


Oldham,  Ashton  and 
Ld.,    anq 
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Construction  and  Maintenance— Co?i<inMec^. 
Others  (190U),  *!4  J.  P.  596  ;  16  T.  L.  R.  492— 

C.  A. 

10.  Excess  of  Power  —  ^^ Junction"  —  New- 
custle-Kpon-Tqne  Trunnvayi  and  Imiirovement 
Act,  1899  ((52' &  6.{  Vict.  c.  c;lxv.),  ss.  7,  12.]— 
The  plaintiffs,  owners  and  occupiers  of  certain 
valuable  property  in  the  defendants'  borough, 
being  the  corner  premises  between  two  streets, 
A  and  B.  complained  of  what  the  defendants,  in 
constructing  certain  trHmwajs  which  they  were 
authoiised  to  make,  had  done  in  front  of  the 
plaintiff's  premises,  viz.,  laul  down  a  tramway 
thirty-three  yaids  long,  joining  a  tiamway  in 
street  A  and  a  tramway  in  street  B. 

Held — that  the  tramway  in  question  was  not 
constructed  in  accordance  with  the  powers  of  the 
Act  empowering  the  defendants  toconstruct  and 
work  in  their  city  certain  tramways  ;  and  that 
there  must  be  an  injunction  against  the  defen- 
dants compelling  them  to  remove  so  much  of  the 
tramway  as  was  not  delineate  I  upon  the  de- 
posited plans. 

Wilkinson  and  Marshall   ;-.  Newcastle- 

[upon-Tyne  Corporation  (1902),  18  T.  I.. 

R.  332— Joyce,  .J. 

11.  Gas  and  Water  Companies  —  Notice  of 
intention  to  lay  Tramway  in  Street — Cimnter 
Notice  to  alter  position  of  Mains —  Times  for 
ffiring  Notice — Trannoays  Act,  1^70  (.SS  &  34 
Vict,  c  78),  s.  30,  snh-s.  1  ;  s.  31.]— Where  a 
tramway  company  gives  a  seven  days'  notice  to 
a  gas  or  water  company,  under  sect.  30,  sub- 
sect.  1,  of  the  Tramways  Act,  1870,  of  their  in- 
tention to  lay  down  a  tramway  in  a  street  in 
which  mains  belonging  to  the  gas  or  water  com 


gas  mains  in  a  laternl  direction,  so  that  access 
may  be  obtained  to  them  in  the  future,  without 
having  to  break  up  the  bed  of  the  tramway  for 
the  purpose. 

In  re  xs  Arbitration  between  the  Ilford 

[Gas  Co.  and  the  Ilford  Urban  District 

Council  (1903),  67  J.  P.  239  :  88  L.  T.  237  ; 

1  L.  G.  R.  213— Div.  Ct. 

13.  Lease  of  Tramway  by  Corporation  to  Corn- 
pany — Agreement  to  keep  Corpi'ration  free  from 
all  Expenses — Payment  of  Rates  and  Taa-es.'^^  — 
The  Corporation  of  Glasgow  agreed  to  construct 
certain  tramways,  and  to  lease  the  undertaking 
to  the  company  for  a  term  of  twenty-three 
years.  The  companv  agreed,  iiiter  alia,  to  pay 
to  the  corporation  the  expenses  of  borrowing, 
management,  &c.,  and  that  "  this  provision  shall 
be  so  construed  as  to  keep  the  corporation  free 
from  all  expenses  whatever  in  connection  with 
the  said  tramways." 

By  section  6  of  the  Valuation  of  Lands  (Scot- 
land) Act,  1854,  it  is  enacted  that  a  tenant 
whose  name  has  been  entered  in  the  valuation 
roll  as  proprietor  shall  be  entitled  to  relief  from 
the  actual  proprietor  there  <i,  and  to  deduction 
from  the  rent  payable  by  him  to  such  actual 
proprietor,  of  such  proportion  of  all  assessments 
laid  upon  t  he  valuat  ions  of  such  lands  and  heritages 
made  under  this  Act,  and  payable  by  such  lessee 
as  proprietor  in  the  sense  of  this  Act,  as  shall 
coi  respond  to  the  lent  payable  by  such  lessee  to 
such  actual  proprietor  as  compared  with  the 
amount  of  such  valuation.  The  company 
having  primarily  to  pay,  and  having  in  fact 
paid,  during  the  whole  term  of  the  lease,  "  owners' 
assessments,  rates  and  taxes,"  claimed  to  be 
reimbursed  by  the  corporation. 

Held — that  these  payments  were  expenses 
pany  are  laid,  the  gas  or  water  company,  if  it  |  connected  with  the  tramway,  from  which  the 
'hinks  that  the  construction  of  the  iramway  as    company  were  bound  by  the  terms  of  the  above 


pjoposed    would    endanger    the   mains     is    not 

bound  to  give  the  counter  notice  unier  the  above  j  their  action  must  fail 

section   to  the    tramway    company— namely,  a 

notice  to  alter  the  position  of  the  mains — before 

the  expiration  of  the  seven  days  prescribed  in 

the  original  notice. 

Semhle,  per  Buckley,  L.J.  :  The  gas  or  water 
company  can  only  give  the  counter  notice  under 
sect.  30,  sub-sect.  1,  before  the  execution  of  the 
work. 


The  Hastings  Tramways  Company  *-.  The 
[Hastings  and   St.    Leonards  Gas  Com- 
pany AND  Another,  [19061   2  Ch.  578:  70 
J.  P.  540  ;  23  T.  L.  R.  4  :  76' L.  J.  Ch.  60  ;  95 
L.  T.  681  ;  5  L.  G.  H.  142— C.  A. 


agreement  to  relieve   the  corporation,  and  that 


Glasgow  Corporation  r.  Glasgow  Tramway 

[and  Omnibus  Co.,  Ld.,  [1898]  A.  C.  631  ; 

14  T.  L.   R.  516— H.  L.  (Sc). 


14.  Power  to  Lay  Eatra  Rails  with  Consent 
of  L'wal  Authority — Whether  such  Consent  may 
he  Refused  Arbitrarily — ^{'Tiether  Refvsal  a 
Difference  within  sect.  33  of  Tramways  Act — 
Objection  by  Owners  of  Premises  to  Rail  within 
\0^  feet  if  Fo'tway — Whether  Premises  on  one 
or  both  sides  of  the  Road —  What  are  "  Premises  " 
entitling  Owner  to  Object — Lines  laid  in  spite  of 
Objections  and  Refusal  of  Consent— Trespass — 
i  Declaration —  Removal  —  Damages  —  Tramway 
12.  Interference  with  Gas  Moins  and  Pipes  \  Act,  1x70  (33  &  34  Vict.  c.  78),  ss.  9,';i^—bide- 

ford    Westward  Ho  I   and   Appledore  Railway 
Act,  1896  (59  Vict.  c.  xviii.]. — A  company  owning 


-Arbitration — Pooers   of    Arbitrator — Tram 
ways  Act,  1870  (33  &  34  Vict.  c.  78),  ss.  30,  32, 


33.]— In  an  arbitration  between  a  gas  company  a  tramway  along  a  road  had  power  under  their 
and  a  tramway  company  upon  the  question  i  special  Act  to  lay  a  second  set  of  rails  with  the 
cf  interference  by  the  tramway  company  with  I  consent  of  the  local  authority,  provided  that  no 


IS  mains  and  pipes,  the  arbitrator  has  juri 
diction,  if  he  thinks  it  necessary,  to  order  the 
tramway  company  to  lower  existing  mains,  so 
that  service  pipes  therefrom  can  be  carried 
horizontally  across  the  road  below  the  bed  of 
the  tramway,  and  also  to  order  them  to  move 


rail  should  belaid  within  10^  feet  of  the  foot- 
way on  either  side  of  the  road,  if  one-third  of 
the  owners  and  occupiers  of  premises  abutting 
on  the  place  where  the  rail  was  to  be  laid 
objected.  They  proposed  to  lay  rails  within 
10 J  feet  of  the  footpath  on  the  east  side  of  the 
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Construction  and  Maintenance  —Continued. 

road  ;  on  that  side  a  promenade  abutted  on  the 
road,  and  the  corporation,  as  owners  of  the  soil 
of  the  promenade,  objected  ;  on  the  west  side 
houses  and  shops  abutted  on  the  road,  and  all 
the  owners  and  occupiers  thereof  objected  :  the 
local  authoiity  also  refused  their  consent. 
Nevertheless,  the  company  laid  their  rails. 

Held — that  they  had  committed  a  trespass, 
and  must  pay  as  damages  the  cost  (at  any  rate) 
of  restoring  the  road. 

Qiuere,  whether  the  refusal  of  the  local 
authority  to  consent,  was  a  "diflference"  to  be 
submitted  to  arbitration  under  sect.  33  of  the 
Tiamways  Act,  1870;  or  whether,  if  it  was 
groundless  and  arbitrary,  the  company  might 
disregard  it ;  but  the  objections  were  valid  for 
(1)  the  esplanade  was  "premises"  entitling  the 
corporation,  as  its  owneis,  to  object,  and  (2) 
even  if  it  were  not,  the  owners  of  premises  on 
the  west  side  coukl  objec"  to  a  rail  being  laid 
within  the  prescribed  distance  of  either  footway. 

BiDEFORD  Urban  District  Council  v.  Bide- 

[ford.  Westward  Hoi  and  Appledore  Ky. 

Co.  AND  British  Electric  Traction  Co., 

Ld..  (1904)  68  J.  P.  123— Farwell,  J. 


15.  Iloadu  — Breaking  np — Electric  Trains — 
Connection  ivith  Generating  Station — Statutory 
Pi'wers — London  United  Tramways  Act,  1901 
(I  Edw.  7,  c.  cclx.),  s.  27.]— By  a  private  Act  a 
tramways  company  obtained  power  to  construct 
certain  tramways  to  be  worked  by  electricity. 
Section  27  of  the  Act  provided  that  "  The  com- 
pany may  execute  all  such  works  on  or  in  con- 
nection with  the  tramways  and  in  over  or  under 
the  streets  roads  or  bridges  in  or  over  which  the 
same  are  laid  as  may  be  necessary  or  expedient 
for  working  the  tramways  by  mechanical  power 
as  aforesaid  and  may  1  ly  down  construct  erect 
and  maintain  on  in  under  or  over  the  surface  or 
bed  of  any  street  road  footway  bridge  river  or 
place  and  may  with  the  consent  in  writing  of 
the  owner  and  occupier  of  any  house  ■  r  building 
attach  to  such  house  or  building  such  posts  con- 
ductors wires  tubes  mains  plates  cables  boxes 
and  apparatus  and  may  make  and  maintain  such 
openings  and  ways  in  on  or  under  any  such  sur- 
face or  bed  as  maj*  be  necessary  or  convenient 
either  for  the  worliing  of  the  tramways  or  for 
connecting  any  portions  of  the  tramways  or  for 
providing  access  to  or  forming  connections  with 
any  generating  station  or  other  stations  engines 
machinery  or  apparatus." 

The  company  proposed,  for  the  purpose  of  so 
working  their  tr.imways,  to  lay  dow  i  a  line  of 
cables  passing  ihrough  (among  other  places)  the 
borouirh  of  Wandsworth,  to  connect  their  tram- 
ways with  a  generating  station  in  Chelsea 
belonging  to  another  company. 

The  b  irough  council  moved  to  restrain  the 
defendant  company  from  breaking  up  any  of 
the  ma  s  within  their  jurisdiction. 

Held — that  the  company  was  entitled,  under 
the  latter  part  of  sect.  27  of  their  Act,  which 
was  in  perfectly  general  terms,  to  execute  works 
in   these    streets    necessary   or  convenient    for 


forming  a  connection  with  the  generating  station- 
and  that  the  motion  failed. 

WAND.SWORTH    BOROU(iH    COUNCIL   C.    LONDON 

[United  Tramways  Co.,  Ld.,  (1905)  69  J  P. 

340  ;  21  T.  L.  U.  .529  :  3  L.  G.  K.  836— 

Warrington,  J. 

16.  Roadx — Breaking  vp — Electric  Tram  — 
Laying  Cables  in  Street  not  on  Boute — London 
United  Tramways  Act,  1898  (HI  &  62  Vict. 
c.  cclvi.),  ,«.  38.J — The  provisions  of  sect.  39  of 
the  London  United  Tramways  Act,  1S!'8,  autho- 
rise the  promoters  to  lay  a  cable  in  a  street  along 
which  they  are  not  intending  to  lay  a  line  of 
tramways. 

Brentford    Urban     District    Council    r. 

[London     United     Tramways    Co.,    Ld., 

(190.5)  3  L.  G.  K.  842,  n.— Farwell,  J. 

17.  Boads — Maintenance  of — Bnty  of  Com- 
pany — "■Junction''''  of  Paring  and  Surface.^  — 
A  tramway  company  were  by  their  special  Act 
to  maintain  in  good  condition  "  the  junction  of 
the  paving  laid  and  maintained  by  the  company 
A'ith  the  surface  laid  and  maintained  by  "  the 
local  authority. 

Held — that  the  word  •  junction  "  was  not  to 
be  construed  literally,  and   that   the   company 
must   maintain   the   even   contour   of   the  road 
where  the  two  surfaces  met, 
Norwich    Corporation  t.  Norwich    Elec- 

[tric  Tramways  Co.,  (190.5)  91  L.  T.  558— 
Phillimore,  J. 

18.  Boad  —  Bepair  Undrrtalicn  hy  Boad 
Avthor  ty — Transfer  of  Liahility  for  Injuries 
Caused  by  Xon-Bepair — Trannray  Acts^  1870 
(."3  &  34  Vict.  c.  7H),  ss.  28,  29]— Where  a  tram- 
way company  enters  into  a  contract  with  the 
road  authority  under  sect.  29  of  the  Tramways 
Act,  1870,  and  the  road  authority  undertakes 
the  repair  of  that  portion  of  the  road  on  which 
the  tramway  is  laid,  the  tramway  company  is 
exonerated  from  liability  for  injuries  caused"  by 
non-repair,  and  the  liability  is  transferred  to  the 
road  authority. 

Barnett  r.  Poplar  Corporation,  [1901]  2 

[K.  B.  319  ;  70  L.  J.  K.  B.  698  :  49  W.  R.  574  : 

84  L.  T.  845  ;  17  T.  L.  R.  461— Div.  Ct. 

19.  Setts  on  a  Tramtray  Line— Duty  of  the 
Company  to  Counteract  Sli pperi lu-ss — "  Good 
Condition  and  Repair" — Liability  for  .^eglert 
—  Tramways  Act,  ls70  (33  &  34  Vict.  r.'7S), 
s.  28.]— By  sect.  28  of  the  Tramways  Act.  187u 
a  tramway  comi'any  must  "maintain  and  keep 
in  good  condition  and  rei>air,  with  such  materials 
and  in  such  manner  as  the  road  authority  shxll 
direct  and  to  their  satisfaction,"  the  roadway 
between  their  lines.  This  obligation  ex'erds 
beyond  the  mere  laying  of  pro[)er  setts,  and 
includes  the  keeping  of  the  surface  in  goixl  and 
proper  condition  for  the  benefit  and  safety  of 
the  public. 

The  respondent  had  been  injured  by  his  horse 
slipping  upon  the  setts  of  a  tramway  company  ; 
it  was  proved  that  the  setts  had  by  use  become 
dangerously  slippery,  and  that  the  company  had 
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Construction  and  Maintenance— Co?i<i«Mec?, 
been  directed  by  the  road  authority  to  scatter 
sand  upon  them,  but  had  neglected  to  do  so. 

Held— that  it  was  the  company's  duty  in 
some  way  to  cou'iteract  the  defective  surface 
of  the  setts,  and  that  they  were  liable  for  the 
respondent's  injuries. 

Decision  of  the  C.  A.  (Ireland)  affirmed. 

I 

Dublin    United     Tramways    Co.,    Ld.     r. 

[Martin  Fitzgerald,  [1!)03]  A.  C.  99;  72: 

L.  J.  P.  C.  52  ;  67  J.  P.  229  ;  5f  W.  R.  321  ;  87  \ 

L.  T.  532  ;  19  T.  L.  R.  78  ;  1  L.  G.  R.  386— 

H.  L.  (Ir.). 

20.  Works  —  Substantial  Commencement  of, 
within  a  Year — Evidence  of — Cesser  of  Poioers — 
Notice  in  Gazette— Tramways  Act,  1870  (33  &  34 
Vict.  c.  78),  s.  18.] — The  defendant  corporation 
were,  on  the  6th  August,  1900,  empowered  by  | 
Act  of  Parliament  to  consiruct  in  their  boiough 
certain  tramways.  The  Corporation  had  adopted 
a  scheme,  prepared  under  their  orders  by  their  ! 
own  engineers,  for  the  construction  of  the  tram- 
wars,  and  had  negotiated  for  and  completed  the  j 
purchase  of  land  for  the  erection  of  offices,  i 
generating  station,  and  other  works.  They  hid 
laid  plans  and  estimates  before  the  Board  of 
Trade,  and  had  applied  for  and  obtained  the 
sanction  of  the  Board  of  Trade  to  their  raising  a 
loan  of  £174,000  for  the  purpose  of  constructing 
the  tramways.  They  had  also  entered  into 
binding  contracts  for  the  supply  of  electric  cars 
at  a  price  of  £28,020,  and  for  the  supply,  the 
fixing,  and  installation  of  dynamos  and  electric 
machinery  for  working  the  tramways.  These 
contracts  provided  that  the  work  must  be  com- 
mence 1  Immediately.  The  question  arose  whether 
the  works  which  were  authorised  had  been  "sub- 
stantially commenced"  within  onej'ear  from  the 
6th  August,  19C0.  It  was  admitted  that  nothing 
had  actually  been  done  as  part  of  the  works  of 
the  tramways  within  the  year. 

Held— that  the  notice  of  the  Board  of  Trade 
in  the  Gazette  that  the  works  had  not  been  sub- 
stantially commenced,  which  is  made  by  sect.  18 
of  the  Tramways  Act,  1870,  conclusive  evidence 
for  the  purpose  of  that  section  of  non-completion, 
non-commencement,  or  suspension,  is  not  the 
exclusive  or  only  evidence  which  the  Court  can 
accept. 

In  re  Dudley  and  Kingswinford  Tramways  Co. 
([1893]  8  R.  6  ;  63  L.  .1.  Ch.  108  ;  42  W.  R.  126  ; 
69  L.  T.  711— Kekewich,  J.)  disapproved. 

Held  also — that  the  "  substantial  commence- 
ment of  the  works"  meant  the  execution  of 
physical  works,  and  that  upon  the  evidence 
there  had  been  no  substantial  commer'cement  of 
the  works  within  the  specified  time  ;  and  that 
an  injunction  to  restrain  the  defendants  from 
commencing  or  continuing  to  construct  the 
tramways  must  be  granted. 

Decision  of  Eady,  J.  ((1902)  18  T.  L.  R.  661), 
reversed. 

Attorney-General   v.   Bournemouth    Cor- 

[poration,  [1902]   2  Ch.  714  ;  71  L.  J.  Ch 

730  ;  87  L.  T.  252  ;  18  T.  L.  R.  661  ;  51  W.  R 

129--C.  A' 


III.  PURCHASE  BY  LOCAL  AUTHORITY. 

And  see  PUBLIC  Authorities,  17—19. 

21.  '■'All  Lands,  Buildings,  Wo7-Tis,  Materials, 
and  Plant  "  —  Tramioays  partly  owned  by 
Promoters,  and  pay-tig  leased  to  Them  by 
Local  Authority — Depdts  used  for  entire  System 
— Obligation  to  purchase  all  Depots — Tramways 
Act,  1870  (33  &  34  Vict.  c.  78),  .s'.  43.]— The 
claimants — a  tramway  company — were  the  lessees 
from  the  Manchester  Corporation  of  a  number  of 
tramways  in  that  city.  They  were  also  the 
owners  of  other  lines  in  the  city,  and  of  lines 
running  through  about  a  dozen  urban  districts 
outside  and  around  the  city.  They  worked  both 
the  leased  lines  and  their  own  lines  as  one  under- 
taking, the  two  together  forming,  in  fact,  one 
system  ;  and  this  was  the  only  practicable  way 
of  working  them.  For  the  general  purposes  of 
the  whole  undertaking  they  acquired  or  built 
depots  (stables,  &c.),  in  different  places,  and  they 
purchased  cars,  horses,  and  plant,  which  were 
used  indiscriminately  over  the  whole  system.  The 
lease  from  the  corporation  of  the  lines  in  the 
city  fell  in,  and  the  corporation,  having  in  view 
the  acquisition  and  working  of  the  whole  system 
by  themselves,  granted  no  renewal.  In  order  to 
get  possession  of  that  part  of  the  system  which 
belonged  to  the  tramway  company,  the  corpo- 
ration served  the  company  with  notice  under 
sect,  43  of  the  Tramways  Act,  1870,  requiring 
the  company  to  sell  such  part  of  the  lines  of  the 
system  as  was  within  the  city  and  belonged  to 
tiie  company  ;  and  at  the  same  time  they  pro- 
cured the  diflEerent  local  authorities  to  serve 
similar  notices  with  reference  to  those  lines  which 
were  within  the  districts  of  those  authorities. 
The  scheme  of  the  corporation  was  to  acquire 
the  whole  of  the  lines,  to  find  all  the  necessary 
money  for  the  purchase,  then  to  electrify  the 
whole  system  and  work  it  for  their  own  profit 
and  for  the  profit  of  the  different  districts.  The 
parties  were  not  able  to  agree  upon  the  sum  of 
money  to  be  paid  by  the  corporation  and  the 
different  districts  for  the  property  to  be  acquired, 
and  thereupon  the  matter  was  left  to  the  decision 
of  an  arbitrator,  ••  to  fix  one  entire  sum  as  the 
value  of  all  the  tramw^ay's  undertakings  within 
the  districts  of  the  purchasingauthorities,  and  to 
I  apportion  such  sum  amongst  the  purchasing 
]  authorities,  and  to  decide  what  property  or  things 
other  than  the  permanent  way  of  the  tramways 
within  their  respective  districts  should  be  trans- 
ferred to  the  respective  purchasing  authorities 
by  the  claimants  in  respect  of  the  purchasing 
I  authorities'  proportion  of  the  purchase-money." 
The  question  arose  whether  the  arbitrator,  in 
making  his  award,  was  bound  to  exclude  from 
his  consideration  some  part  of  the  properties  in 
I  question,  by  reason  of  the  fact  that  though  the 
whole  of  such  properties  were  used  with  the 
I  tramways  then  being  acquired,  they  were  also 
I  used  for  the  purposes  of  the  Icf.sed  lines  which 
were  not  being  acquired. 

I  The  arbitrator  awarded  £496,000  to  be  reduced 
to  £230,000,  if  his  view  of  the  law  was  incorrect. 
Held— that  the  finding  of  the  arbitrator  that 
all  the  depots  and  plant  were  suitable  to  and 
I  used  for  every  part  of  the  system  could  not  be 


961 


TRAMWAYS   AND  LIGHT   RAILWAYS. 


962 


Purchase  by  Local  Authonty— Continued. 
disturbed  ;  that  the  opinion  of  the  arbitrator 
that  under  the  words  of  the  statute  he  was 
bound  to  accede  to  the  demands  of  the  claimants 
ought  not  to  be  differed  from  ;  and  that  the  whole 
undertaking  was  within  each  district  for  the 
purposes  of  sect.  43  of  the  Tramways  Act,  1870. 

Manchester  Carriage  and  Tramway  Co. 

[i:  Manchester  Corporation  and  Others. 

(1903)  67  J.  P.,  U  ;  87  L.  T.  504  :  IS  T.  L.  R. 
779— Bigham,  .J. 

On  appeal  a  compromise  was  arrived  at,  after 
two  days'  argument,  on  terms  including  a  pay- 
ment of  £335,000  (19  T.  L.  R.  439— C.  A.). 

22.  "  All  lands,  hnildings,  WDvlts,  matev'uiU  and 
plant  "  suitable  to  and  usfd  for  the  purposes  of 
the  Undertaking — PureJtasr  of  Depot^Valua- 
tion  of  Undertaking — Parliamentnrg  Costs — 
Costs  of  ohtainln^  Powers  to  construct  and 
work  Undertaking — Costs  of  opposing  Bills  in 
Parliament— Tramways  Act,  1870 '(33  &  34 
"Vict.  c.  78),  s.  43.]  —  A  tramway  company 
were  owners  and  lessees  of  a  system  of  tram- 
ways running  through  the  city  of  Manchester, 
the  borough  of  Ashton-under-Lyne,  and  various 
urban  districts.  The  corporation  of  Man- 
chester and  the  councils  of  various  urban 
districts  through  which  the  tramway  system 
ran,  served  the  company  with  notices  under 
sect.  43  of  the  Tramways  Act.  1^70,  requiring 
them  to  sell  the  lines  owned  by  them  within 
those  districts.  In  an  arbitration  held  to 
settle  the  sums  to  be  paid  the  arbitrator  decided 
that  a  depot  in  Ashton-under-Lyne  shonld  be 
taken  by  the  purchasing  authorities,  and  his 
decision  was  upheld  by  Bigham.  .J.  (67  J.  P.  14). 
The  purchasing  authorities  appealed  from  that 
decision,  and  in  the  Court  of  Appeal  the  judg- 
ment of  Bigham,  J.,  was  set  aside  by  consent  of 
the  parlies  upon  terms  which  were  not  disclosed. 
Subsequently  the  corporation  of  Ashton-under- 
Lyne  served  the  company  with  notices  under 
sect.  43  of  the  Tramways  Act,  1870,  requiring 
them  to  sell  the  lines  within  the  borough.  In 
an  arbitration  held  in  consequence  of  those 
notices  the  company  contended  that  the  cor- 
poration of  Ashton-under-Lyne  were  bound  to 
purchase  the  above-mentioned  depot,  and  the 
arbitrator  awarded  that  such  depot  should  be 
purchased  by  the  corporation. 

Held — that  the  corporation  were  bound  to 
purchase  the  depot  in  question  as  being  suitable 
to  and  used  for  the  purposes  of  the  undertaking 
within  their  district  within  the  meaning  of 
sect.  43  of  the  Tramways  Act,  1870,  not- 
withstanding the  fact  that  in  the  previous  pro- 
ceedings it  had  been  decided  that  such  depot  was 
suitable  to  and  used  for  the  purposes  of  the  \ 
undertaking  within  other  districts. 

Held  also — that  in  an  arbitration  to  deter- 
mine the  amount  to  be  paid  by  a  local  authority 
upon  the  purchase  of  a  tramway  undertaking 
under  sect.  43  of  the  Tramways  Act,  1870.  the 
arbitrator  must  take  into  consideration  the  costs 
incurred  by  the  undertakers  in  obtaining  Par- 
liamentary powers  to  construct  and  work  the 
B.D.— VOL.  III. 


j  tramway,  and  that  no  allowance  should  be  made 
I  for  depreciation  under  that  head.  But  that  the 
j  arbitrator  should  not  take  into  account  costs 
incurred  by  the  undertakers  in  op])osing  Bills  in 
Parliament  for  the  purpose  of  protecting  their 
undertaking. 

In  re  Manchester  Carriage  and  Tram- 
[wAY  Co.,  Ld.,  and  Ashton-under-Lyne 
Corporation,  [190.")]  68  J.  P.  57G— Bigham,  J. 

23.  Atlthorised  Tramway  Running  on  Priratc 
Land  into  a  Car  Factory  —  Car  Factory  not 
suitable  to  and  used  by  Company  for  Purposes 
of  Undertaking  ivithin  District — Agreement  to 
take  all  of  Car  Factory  or  none — Payment  for 
I  Easement  of  Tramway  Runniug  into  Car 
I  Factory.']  —  Tramway  iSTo.  13,  of  the  North 
I  Metropolitan  Tramways  Company,  within  the 
district  of  the  Leyton  Urban  District  Council, 
authorised  by  the  North  Metropolitan  Tramways 
Act,  1870,  passed  for  some  distance  over  private 
land,  and  for  at  least  sixty-two  feet  penetrated 
within  the  entrance  gates  of  a  large  car  factory 
erected  on  their  land  by  the  company,  and  for 
at  least  four  feet  eight  inches  under  the  roof 
and  within  the  walls  of  the  car  factory.  On 
the  purchase  by  the  council  from  the  company 
of  this  and  other  tramways,  and  "all  lands, 
buildings,  works,  materials  and  plant  of  the 
company  suitable  to  and  used  by  them  for  the 
purposes  of  their  undertaking  within  such  dis- 
trict "  (that  of  the  local  authority)  under  sect.  31 
of  the  said  Act,  which  is  very  similar  in  its  terms 
to  sect.  43  of  the  Tramways  Act,  1870,  an  arbitra- 
tor found  that  the  car  factory  was  not  suitable 
to  and  used  by  the  company  for  the  purposes  of 
their  undertaking  within  the  district,  and  he 
awarded  and  determined  the  value  of  the  portion 
of  the  permanent  way  of  tramway  No.  13,  which 
was  upon  the  private  land,  including  the  entrance 
gates,  but  not  including  the  value  of  uny  build- 
ings, to  be  the  sum  of  £125.  It  appeared  that, 
upon  a  contention  as  to  whether  the  car  factory 
was  severable  or  not,  the  council  and  the  com- 
pany had  agreed  that  the  council  should  either 
purchase  the  whole  of  the  car  factory  or  none  at 
all. 

Held — that  as  part  of  tramway  No.  13  ran 
into  the  car  factory  on  to  private  land,  the  coun- 
cil  must  pay  for  not  only  the  materials  of  the 
tramway,  but  also  for  some  easement  or  some 
estate  or  interest  in  the  soil  upon  wiiich  the 
tramway  ran.  That  the  agreement  made  between 
the  council  and  the  company  did  not,  on  that 
account,  oblige  the  council  to  purchase  the  whole 
of  the  car  factory,  as  the  agreement  was  not 
made  with  reference  to  this  easement  or  interest. 
As  it  did  not  ap[)car  that  the  arbitrator  had  not 
allowed  for  this  easement  or  interest  in  the  £12.') 
awarded  for  that  part  of  tramway  No.  13,  the 
award  would  not  be  remitted  to  him  upon  that 
point. 

North  Metropolitan  Tramways  Co..  Ld.  r. 

[Leyton  Urban  District  Council,  [1907], 

71  J.  P.  536— uiv.  Ct. 

24.  Building  "  Suitable  to  an/i  used  for  the 
purpo-tes  of"  the  Undertaking — Depot  outside 
District  (f  Local  Authority — Liability  to  Pay  for 
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Farchase  by  Local  Authority — Continued. 
—''Then  value''— Tramways  Aet,  1870  (33  &3i 
Vict.  e.  78),  s.  43.] — Upon  the  purchase  by  a 
local  authority  of  a  tramway  undertaking  under 
sect.  43  of  the  Tramways  Act,  1870,  the  pur- 
chasing authority  are  bound  to  take  and  pay  for 
a  depot  which  is  "  suitable  to  and  used  for  the 
purposes  of"  the  undertaking  within  their  dis- 
trict, although  the  depot  is  situated  outside  their 
district.  A  linding  that  a  depot  is  used  "  with  " 
and  is  suitable  to  an  undertaking  is  sufficient  to 
create  this  liability. 

The  words  "within  such  district"  in  the 
section  qualify  the  word  "  undertaking,"  and 
not  the  words  '•  lands,  buildings,  works,  materials 
and  plant  of  the  promoteis." 

"  The  then  value  "  of  the  undertaking,  etc.,  in 
the  section  means  the  value,  at  the  date  of  the 
notice,  to  the  promoters,  and  not  the  value  to  the 
purchasing  authority. 

The  promoters  are  not  under  any  obligation  to 
make  a  good  title  to  the  adjuncts  and  accessories 
for  which  the  purchasing  authority  has  to  pay  ; 
but  defects  in  title  may  be  taken  into  considera- 
tion by  an  arbitrator  when  fixing  the  amount  to 
be  paid. 

Decision  of  the  C.  A.  (69  J.  P.  57  ;  21  T.  L.  R. 
91  ;  3  L.  G.  R.  146)  reversed. 

In  re  Manchester  Carriage  and  Tramway 

[Co.  AND  SWINTON  AND  PeNDLEBURY  UrBAN 

District  Council,  [1906J  A.  C.  277 ;  7.5 
L.  J.  K.  B.  839  ;  70  J.  P.  81  ;  93  L.  T.  821  ; 
22  T.  L.  R.  154  ;  4   L.  G.  R.   214— H.  L.  (E.). 

25.  Contingency  of  Purchase  under  Local 
Act  —  CompuUory  Purchase  —  Value  —  Tram- 
ways Act,  1870  (33  &  34  Vict.  c.  78),  s.  43.]— 
By  the  Southampton  Streets  Tramways  Act, 
1877,  the  company  was  empowered  to  construct 
and  maintain  tramways.  The  Act  contained 
provisions  under  which  the  corporation  might 
purchase  the  undertaking  at  any  time  after  the 
expiration  of  eleven  years  and  before  the  expi- 
ration of  twenty-one  years  from  the  passing  of 
the  Act  under  the  terms  of  the  Lands  Clauses 
Acts.  Parts  2  and  3  of  the  Tramways  Act,  1870 
(which  include  sect.  43),  were  incorporated  with 
the  Act.  In  the  year  1897  (before  the  expiration 
of  twenty-one  years)  the  corporation  obtained 
an  Act  which  provided  for  the  compulsory  sale 
and  purchase  of  the  undertaking  under  the  terms 
of  the  Lands  Clauses  Acts. 

Held— that  the  Act  of  1897  did  not  destroy 
the  contingency  of  purchase  after  the  expiration 
of  twenty-one  years  under  sect.  43  of  the  Tram- 
ways Act,  1870,  but  that  it  provided  for  the  sale 
of  the  interest  the  company  possessed  at  the 
time  it  was  passed,  which  was  the  right  to  carry 
on  the  undertaking  subject  to  the  contingency 
of  purchase  by  the  corporation  after  the  expira- 
tion of  twenty-one  years  under  the  provisions  of 
sect.  43  of  the  Tramways  Act,  1870. 

Decision  of  Divisional  Court  (80  L.  T.  236  ; 
15  T.  L.  R.  217)  atiirmed. 

In  re  An  Arbitration  between  the  South- 
[ampton  Tramways  Co.  and  the  South- 
ampton Corporation,  [1899]  63  J.  P.  788; 
81  L.  T.  652  :  16  T.  L.  R.  38— C.  A. 


26.  Notice  to  Purchase — Price  Not  Yet  Agreed 
Upon — Right  to  Take  Possession — Injunction — 
Tramways  Act,  1870  (33  &  34  Vict.  c.  78),*.  43.] 
— A  local  authority  who  have  given  notice  of 
their  intention  to  purchase  tramways  under 
sect.  43  of  the  Tramways  Aot,  1870,  have  no 
right  to  take  possession  thereof  until  a  price  has 
been  agreed  upon  and  paid,  and  an  injunction 
will  be  granted  restraining  them  from  so  doing. 

Manchester  Carriage   and  Tramway  Co. 

[_v.  Manchester  Corporation  and  Stret- 

FORD  Urban  District  Council,  [1903]  67 

J.  P.  17  ;  87  L.  T.  678— Eady,  J. 

27.  Price — Basis  of  Valuation — Dudley  and 
District  Light  Railways  Order,  1898.]— By  an 
agreement  entered  into  between  an  electric 
traction  company  and  the  corporation  of  a 
borough,  after  reciting  that  the  corporation  had 
withdrawn  their  opposition  to  a  Light  Railways 
Order  which  the  company  were  promoting  upon 
the  terms  thereinafter  appearing,  it  was  agreed 
that  the  company  should  construct  railway  No.  5 
under  the  Order,  and  should  on  the  expiration 
of  a  period  of  four  years  from  the  making  of  the 
Order  sell  the  railway  to  the  corporation  at  a 
price  to  be  settled,  in  case  of  difference  by  the 
Board  of  Trade  (for  which  an  arbitrator  was 
subsequently  substituted),  and  the  Order  autho- 
rised the  corporation  to  purchase  this  railway 
at  the  time  and  in  the  manner  prescribed  by  the 
agreement. 

Held — (Lord  Collins  dissenting)  on  the  con- 
struction of  the  agreement  and  the  Order,  that 
the  price  must  be  fixed  upon  the  basis  of  a 
Valuation  of  the  structural  value  of  the  railway 
regarded  as  a  railway  in  situ  capable  of  earning 
a  profit,  and  not  upon  the  basis  of  the  value  of 
the  railway  to  the  company  as  an  income-earning 
concern. 

Decision  of  C.  A.  (71  J.  P.  140  ;  96  L.  T.  340  ; 
5  L.  G.  R.  367)  reversed. 

In  re  Dudley,  &c..  Electric  Traction  Co. 
[and  Dudley  Corporation,  (1907)71  J.  P. 
481  ;  97  L.  T.  556  ;  5  L.  G.  R.  1077— H.  L.  (E). 

28.  Private  Act— Tramways  Act,  1870  (33  & 
34  Vict.  c.  78),  s.  43. J — The  provisions  of  a 
public  Act  of  Parliament  can  only  be  overridden 
or  varied  by  clear  and  express  enactment  or 
clear  implication  in  a  private  Act. 

By  the  Wallasey  Tramways  Act,  1878,  the 
appellants  were  authorised  to  construct  and 
work  certain  tramways,  partly  within  and  partly 
without  the  respondents'  district.  The  Act 
incorporated  certain  parts,  including  sect.  43 
of  the  Tramways  Act,  1870,  "except  where 
expressly  varied  by  this  Act."  By  sect.  37  of 
the  private  Act  the  local  board  were  empowered 
to  purchase  the  tramways  at  any  time  within 
fifteen  years  from  the  passing  of  the  Act  on 
giving  six  calendar  months'  notice.  Section  43 
of  the  Tramways  Act,  1870,  provides  that  the 
local  authority  may,  within  six  months  after  the 
expiration  of  a  period  of  twenty-one  years  from 
the  grant  of  the  powers,  by  notice  require  the 
promoters  to  sell  the  undertaking  to  the  local 
authority. 
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Purchase  by  Local  AvLthority—Oondnued. 

Held — that   there  was  nothing  inconsistent 
between  the  two  Acts,  and  there  was  nothing 
in  the  private  Act  to  exclude  the  operation  of 
sect.  48  of  the  public  Act. 
Wallasey  United  Tramways  and  Omnibus 

Co.  (-.Wallasey  Urbax  District  Council, 
(1901)  17  T.  L.  R.  152— H.  L,  (E.). 

29.  Valuation  of  Tramway — "  Then  Value " 
— Contvibut'uinti  towards  Street  Widening  whieh 
would  he  nec\'<sary  in  eunstructing  a  New  Tram- 
way—Tramways Aet,  1870  (33  &  34  Vict.  e.  78), 
s.  43.] — A  local  authority  servetl  upon  a  tram- 
way company  a  notice  to  purchase  their  under- 
taking under  sect.  43  of  the  Tramways  Act, 
1870.  At  the  time  when  the  tramway  was  con- 
structed the  promoters  of  tramway  undertakings 
were  not  required  to  contribute  towards  the  cost 
of  widening  the  streets  through  which  the 
tramway  passed,  and  the  tramway  in  question 
was  laid  in  unwidened  streets.  But  at  ihe  date 
of  the  notice  to  purchase  it  was  the  practice  to 
require  such  promoters,  as  a  condition  of  ob- 
taining Parliamentary  power-;,  to  contribute 
one-third  of  the  cost  of  widening  the  streeis 
through  which  the  tramway  passed.      ' 

Held — that  in  assessing  the  "  then  value  "  of 
the  tramway  under  sect.  43  of  the  Tramways 
Act,  1870,  ths  arbitrator  ought  not  to  take  into 
consideration  the  fact  that  the  local  authority 
would  have  to  contribute  towards  street  widen- 
ings  if  they  constructed  the  tramway  at  the 
date  of  the  notice  to  purchase. 
In  re  London,  Deptford  and  Greenwich 

[Tramways     Co.    and     London    County 

Council,  [1905]    1  K.  B.  316;  74L.J.  K.  B. 

143  :  69  J.  P.  98  ;  53  W.  R.  411 ;  92  L.  T.  124  ; 
21  T.  L.  R.  172  ;  3  L.  G.  R.  103— Bray,  J. 

IV.  MISCELLANEOUS. 

And  see  HIGHWAYS,  Nos.  129-131  ;  Rates 
and  Rating. 

30.  Agreement  with  Advertising  Contraetors 
— "  Regular  Munning  "  —  Electric  Tramcar  — 
Construction  of  Contract.'] — An  advertising  con- 
tractor entered  into  an  agreement  with  the 
S.  Corporation,  whereby  it  was  agreed  that  the 
corporation  should  permit  the  contractor  for 
five  years  to  use  and  enjoy  the  exclusive  privilege 
of  advertising  on  all  the  tramcars  bt'longing  to 
the  corporation  ;  that  the  contractors  should  pay 
the  corporation  certain  specified  annual  reutsfor 
each  and  every  "  regular  running"  electric  tram- 
car,  such  rents  to  be  payable  in  advance  upon 
the  usual  quarter  days,  and  that  the  contractors 
should  remove  all  advertisements  from  any 
vehicles  which  the  corporati(m  might  direct  to 
be  repaired  and  reinstate  them  after  the  com-  | 
pletion  of  such  repairs,  and  that  the  contractors  | 
should  not  be  entitled  to  any  compensation  in 
respect  thereof. 

The  contractors  contended  that  they  were  oidy 
liable  to  pay  rmt  for  vehicles  which  were 
regularly  run,  and  not  in  respect  of  a  vehicle 
while  it  was  not  running  ;  and  brought  an  action 
for  an  account  of  the  number  of  regular  running 


vehicles   and  of   the   money   paid  by   them   to 
defendants. 

Held — that  "regular  running"  cars  included 
any  cars  which  were  in  the  service  of  the  under- 
taking as  rolling  stock  for  regular  use  at  the 
commencement  of  the  year  the  rent  for  which 
was  in  question,  and  which  were  intended  for 
employment  in  the  .service  as  regular  running 
cars  ;  and  that  regular  running  was  not  incom- 
patible with  occasional  withdrawals  from  use  for 
repairs. 
Griffiths  and  Millington,  Ld.  v.  South- 

[a:mpton  Corporation,  (1906)  70  J.  P.  179  ; 
22  T.  L.  R.801  ;  4  L.  G.  R.  316— Buckley,  J. 

31.  Electric  Tramway — '' Hackney  carriage''' 
—  "  Omnibus  "  — '•  Tramcar  "  —  Rails  laid  in 
Street — Licence — Town  Police  Clauses  ^t'^,  1847 
(10  &  11  Vict.  c.  ^9).«.  -M—Toton  Police  Clavsrs 
Act,  1839  (.-)2  &  53  Vict.  c.  14).  ss.  3,  i—Li</ht 
Railways  Act,  1896  (59  &  60  Vict.  c.  48).']  — 
A  carriage  of  a  light  railway  constructed  under 
an  order  made  under  the  Light  Railways  Act, 
1896,  and  running  on  lines  laid  in  the  streets  of 
the  borough  is  not  "an  omnibus"  within  the 
meaning  of  sect.  3  of  the  Town  P.  lice  Clauses 
Act,  1847,  nor  a  "  tramcar  "  within  the  meaning 
of  the  Town  Police  Clauses  Act,  1889,  but  is 
subject  only  to  the  provisions  of  the  statutes 
affecting  light  railways.  Such  a  carriage  does 
not,  therefore,  require  a  licence  to  ply  for  hire 
under  sect.  37  of  the  Town  Police  Clauses  Act, 
1847. 

Yorkshire   (Woollen   District)  Electric 

[Tramways.  Ld.  v.  Ellis,  [190t]   1  K.  B. 

396  ;  74  L.  J.   K.   B.  172  ;  53  W.  K.  303  :  69 

J.   P.  67  ;    92   L.   T.  202  ;    21    T.  L.  R.  163  ; 

3  L.  G.  R.  139  ;  20  Cox  C.  C.  795— Div.  Ct. 

32.  Lease  of  Right  to  Advertise — Tramway 
Taken  Over  by  Corporation  under  Act  of  Par- 
liament—  Voluntary  Windina-up  of  Company — 
Right  of  Lessee  to  Prove  in  Winding-ujj — Com- 
pulsion of  ZaiO.]— By  several  leases  the  B.  cor- 
poration leased  to  the  B.  tramway  com|)any  the 
sole  right  of  user  of  the  tramways  in  B.  belong- 
ing to  the  corporation.  The  company  granted  a 
licence  to  C.  for  a  term  of  years  of  the  sole  right 
to  advertise  in  their  tramcars. 

By  the  Bradford  Corporation  Act,  1901,  the 
corpoiation  took  over  the  leases  of  the  company 
on  paying  them  compensation.  The  company 
petitioned  against  the  Bill,  but  withdrew  their 
opposition  on  certain  clauses  being  inserteil  in 
the  Bill. 

The  licensee  claimed  compensation  in  the 
winding-up  of  the  company. 

Held — that  under  the  circumstances,  the  Act 
atfortled  no  defence  to  the  licensee's  claim,  and 
that  he  was  therefore  entitled  to  prove  in  the 
winding-up. 

Re  Bkadi-'ord  Tramways  Co.,  Ld.,  (1904)  6S 
[J.  P.  362— Buckley,  J. 

33.  Negligence — Electric  Tracthn — Horxe  en 

Highway   frightened    by    Approach    of   Car — 

Driver  oj  Car  Signalled  to  Stop — Duty  of  JD river 

of  Car  to  Persons  using  Highway — Cimimon  Law 
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KiscellaneoQS — Continued, 

Obligation.^] — The  plaintifE's  horse  was  frightened 
at  the  approach  of  an  electric  tramway  car,  and 
became  restive,  when  the  plaintiff  held  up  his 
hand  and  shouted  to  the  driver  of  the  car  to  stop, 
until  he  could  get  past  it.  The  plaintiff's  horse 
and  trap  were  not  then  upon  the  metals  along 
which  the  tramcar  was  approaching.  The  driver 
of  the  car,  in  disregard  of  the  plaintiff's  signal 
and  shouting,  drove  the  car  on  without  any  stop 
or  abatement  of  pace,  whereupon  the  plaintiff's 
horse,  when  the  car  was  close  upon  him,  from 
fright  swerved  round,  so  that  the  trap  came  irpon 
the  tramway,  and  the  tramcar  ran  into  it,  and 
the  plaintiff  was  thrown  out  and  injured. 

Held — that  there  was  no  pretence  for  the 
proposition  that,  because  the  defendant  company 
were  authorised  to  run  tramways  on  the  highway, 
their  drivers  were  exempted  from  the  common 
law  obligation  to  take  reasonable  care  not  to 
injure  persons  lawfully  using  the  highway  ;  and 
that  the  verdict  for  the  plaintiff  must  stand. 

Kattee  r.  Norwich  Electric  Tramway  Co., 
[(1902)  18  T.  L.  R.  562— C.  A. 

34.  Obstruction — Tramline  so  near  to  Kerb 
that  Vehicle  cannot  pass  Tram — Alleged  Right  to 
drive  Vehicle  on  Near  Side  of  the  Road — Wilful 
Obstruction— Tramways  Act,  1870  (33  &  34  Vict. 
c.  78),  s.  50.] — The  single  lines  of  a  tramway 
constructed  under  an  Act  of  Parliament  were  at 
one  place  on  a  road — on  an  incline  some  250  or 
300  yards  long— so  placed  that  there  was  no 
room  for  a  vehicle  to  pass  between  a  tramcar 
and  the  kerb  on  one  side  of  the  road.  At  the 
top  and  at  the  bottom  of  the  incline  were  loops 
which  would  enable  a  tram  to  pass  another 
vehicle  on  that  side  of  the  road.  There  was 
ample  room  for  a  vehicle  to  pass  a  tramcar  on 
the  other  side  of  the  road.  A  dray  coming 
down  the  incline  proceeding  on  its  near  or  left 
side  of  the  highway  met  an  electric  tramcar 
which  was  lawfully  running  on  the  said  lines, 
proceeding  up  the  hill.  As  there  was  no  room  to 
pass,  bjth  vehicles  stopped,  and  remained  facing 
each  other  for  lifty  minutes,  at  the  end  of  which 
time  the  tramcar  backed  to  the  loop  at  the 
bottom  of  the  incline.  The  driver  of  the  dray 
had  been  instructed  by  his  employers  not  to 
cross  over  the  tramlines  on  to  his  wr^ng  side,  to 
make  way  for  tramcars.  A  summons  was  taken 
out  under  sect.  50  of  the  Tramways  Act,  1870. 
against  the  drayman  for  wilfully  obstructing  the 
tramcar.  The  justices  dismissed  the  hummons, 
saying  that  they  were  of  opinion  that  the  dray- 
man had  not  acted  unlawfully  in  maintaining 
his  right  to  drive  on  his  left  or  customary  driving 
side,  and  that  consequently  there  had  been  no 
wilful  obstruction  on  the  part  of  the  respondent. 

HEiiD— that  as  there  was  a  doubt  as  to  whether 
the  justices  meant  that  the  drayman  had  an 
absolute  right  to  continue  on  his  left-htnd  side 
or  merely  that,  owing  to  the  action  of  the  tram- 
car  driver,  the  drayman's  obstruction  was  not 
wilful,  the  case  must  be  remitted  to  the  justices 
to  decide  whether  there  had  been  wilful  obstruc- 
tion on  the  part  of  the  drayman,  with  the 
direction  that  the    drayman  had    no  absolute 


right  to  maintain  his  course  on  the  left,  putting 
the  tramcar  driver  to  any  amount  of  incon- 
venience, and  the  tramcar  driver  had  no  absolute 
right  to  make  all  other  vehicles  get  out  of  his 
way,  if,  by  acting  reasonably,  he  could  avoid 
inconvenience  to  them.  The  drivers  of  both 
vehicles  must  act  reasonably. 

Hartley  %\  Chadwick,  (1904)  68  J.  P.  512— 

[Div.  Ct. 

35.  "  Stage  Carriage  ''—Tramcar— Stage  Car- 
riages Act,  1832  (2  &  3  Will.  4,  c.  120),  s.  5— 
Railway  Passenger  Duty  Act,  1842  (5  &  6  Vict. 
e.  79),  *.  13.]— By  sect.  5  of  the  Stage  Carriages 
Act,  1832  (repealed  by  32  &  33  Vict.  c.  14,  *.  39), 
it  was  provided  that  the  term  "  '  stage  carriage ' 
shall  not  be  deemed  to  extend  to  or  include  any 
carriage  used  or  employed  as  aforesaid  wholly 
upon  any  railway." 

Held — that  the  above  provision  had  not  the 
effect  of  preventing  a  tramcar  being  a  "stage 
carriage  "  within  sect.  13  of  the  Railway  Passen- 
ger Duty  Act,  1842  ;  that  the  words  "used  or 
employed  upon  any  railway  "  did  not  apply  to  a 
tramway  ;  and  that  the  word  •'  railway "  was 
there  used  in  regard  to  what  had  since  become 
so  well  known  under  that  name. 

Brian  v.  Aylward,  (1902)  18  T.  L.  R.  371— 

[Div.  Ct. 


TRANSVAAL    COLONY. 

See  Dependencies  and  Colonies. 


TREASON. 

See  Criminal  Law  and  Procedure. 


TREASURE    TROVE. 

See  Crown  Practice,  16. 

TRESPASS. 

And  see  Bailment,   7  ;    BANKRUPTCr, 
212  ;  Game  ;  Highways,  22,  23. 

1.  Assault  by  Servant  Acting  in  Course  of 
Employment.']— The  servants  of  a  railway  com- 
pany arrested  a  cabman  for  a  breach  of  the  peace 
committed  within  the  precincts  of  a  station,  and 
took  him  to  a  neighbouring  police  office.  In 
an  action  for  damages  by  the  cabman  against 
the  company  an  issue  was  allowed  :  "  Whether 
the  cabman  was  wrongfully  and  forcibly  taken 
into  custody  and  removed  from  the  railway 
station  to  the  police  office  by  the  servants  of  the 
railway  company  while  acting  in  the  course  of 
their  employment  by  the  railway  company." 

Wood  v.  North  British  Ry.  Co.,  (1899)  1  F. 
[562  ;  36  S.  L.  R.  407. 
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TTeB^aaa—Contmued. 

2.  Committal  Order— Sums  in  fact  paid  on 
Accovnt — Arrextfor  ivhole  iS// ?;/.]— A  party  who 
merely  states  his  case  to  a  tribunal  is  not  guilty 
of  a  trespass  if  that  tribunal  acts  upon  his 
statement,  and  in  so  doing  makes  some  mistake. 

Carratt 
followed. 


Morley    ((1841)    1    Q.    B.    18) 


Where  a  valid  committal  order  is  issued  upon  i 
a  plaintiff's  request  and  he  merely  tells  the 
proper  official  to  do  his  duty,  he  is  under  no  | 
liability  to  the  defendant  if  the  latter  is  arrested  ! 
for  the  whole  sum,  whereas  he  has  in  fact  i)aid  a  j 
portion  without  the  knowledge  of  the  plaintiff. 
It  is  for  the  defendant  to  satisfy  the  official  that  j 
he  has  discharged  himself  from  liability  under  an  i 
order  good  upon  the  face  of  it.  j 

Saunders  v.  Swansea  Finance  Co.,  Ld.,  and 
[Another,  (1905)  21  T.  L.  R.  317— C.A. 

3.  False  Imprisonment — Governor  of  Gaol — 
JDefention  of  Prisoner  hy  Warders  after  A  cq  u  ittal 
— Liability  of  Governor  for  Acts  of  Warder — 
Prison  Act,  1865  (28  &  29  Vict.  c.  126),  s.  58.]  — 
A  prisoner,  who  had  been  on  bail,  was  acquitted 
of  a  charge  of  felony  at  Quarter  Sessions  and 
ordered  to  be  discharged.  He  was  then  taken 
by  the  warders  who  were  in  charge  of  the 
prisoner  to  the  cells  below  the  Court  and 
detained  ihere  by  them  for  a  short  time  until 
they  had  ascertained  from  him  certain  particu- 
lars. The  governor  of  the  gaol  was  not  present 
at  his  trial,  nor  was  the  detention  effected  by 
his  orders.  In  an  action  against  the  governor 
for  false  imprisonment, 

Held — that  the  governor  was  responsible  for 
the  illegal  acts  of  the  warders  in  so  detaining 
the  acquitted  prisoner. 


6.  Parent  and  Child— Ilestraining  .Son  from 
Entering  Mother's  House. 

The  decision  in  Waterhovse  v.  Wattrhouse 
((1906)  94  L.  T.  133  ;  22  T.  L.  R.  195)  does  not 
mean  that  in  a  grave  case  the  Court  will  not 
restrain  a  son  from  entering  his  mother's  house. 
Stevens  r.  Stevens,  (1907)  24  T.  L.  R.  20— 
[Coleridge,  J. 

7.  Signing  Charge  Sheet— Etidence  of  Antho- 
rity  to  Beta'-n  in  Custody.^ — Where  a  person 
has  been  arrested  upon  a  criminal  charge  and  is 
in  custody  the  mere  fact  that  the  prosecutor, 
who  has  not  authorised  the  arrest,  signs  the 
charge  sheet  is  not  evidence  to  go  to  a  jury  that 
he  authorised  the  continued  detention  of  the 
person  chaiged  in  custody. 

Sewell   r.  National  Telephone  Co.,  Ld., 

[1907]  I   K.  B.  557  ;   76  L.  J.  K.  B.  196  ;    96 

L.  T.  483  ;  23  T.  L.  R.  226— C.  A. 


TRIAL. 


See     Criminal     Law     and     Procedure; 
Practice  and  Procedure. 


TRINIDAD. 

See  Dependencies  and  Colonies. 


Mee  v.  Ckuickshank,  (1902)  86  L.  T.  708  ;  18 

[T.  L.  R.  271  ;  20  Cox  C.  C.  210  ;  66  J.  P.  89— 

Wills,  J. ,  Manchester  Assizes. 

4.  False  Imprisonment — Xo  actual  Violence — 
Xo  belief  of  any  Legal  Authority — Indictable 
Ojfence.'] — Mere  false  imprisonment  without  any 
belief  in  the  existence  of  a  legal  right  to  detain 
is  an  indictable  offence,  although  no  actual 
assault  or  battery  take  place. 

So  held  in  a  case  where  a  surgeon  was 
called  to  attend  a  woman  in  the  early  stages  of 
labour,  but  not  likely  to  need  his  services  for 
some  hours,  and  the  door  was  locked  to  prevent 
his  leaving  the  house  until  the  child  was  born.      I 

Rex  V  LiNSBKRG,  (1905)  69  J.  P.  107— Common 
[Serjeant,  C.  C.  Ct. 


TROVER    AND 
SIGN. 


CONVER. 


And , 


Agency  No. 


1.  Article  Pledged — Knowledge  of  pawnor — 
Statute  of  Limitations — Action  (/gainst  Executor.] 
—In  Sept.,  1889,  the  plaintiff  i)ledged  a  piano 
with  the  husband  of  the  defendant.  The  same 
year  he  converted  it  to  the  knowledge  of  the 
plaintiff.  In  March,  1897,  he  died,'  and  the 
plaintiff  then  tendered  the  money  to  the  present 
defendant,  his  executrix  and  widow,  and  de- 
manded the  return  of  the  piano. 

Held — that  the  defendant  could  not  be  liable, 
and  that,  as  she  never  hatl  possession  of  or  any 
property  in  the  piano,  no  action  of  convei-sion 
would  lie  against  her. 

HiNCHCLiFFE  V.  Sharpe,  (^1898)  77  L.  T.  714— 

[Oiv.  Ct. 

2.  County  Court  Execution — Sale  of  Goods- 
Goods  the  Propertii  of  Third  Person  —Xo  Claim 
to  Goods  before  Sale— Liability  of  High  Bailiff 
5.  Parent  and  Child— Injunction  to  Restrain  j  —C'^mty  Courts  Act.  1888  (5!  A:"  52  \'ict.  e.  48), 
a  Son  from  Eidcring  Fathers  //M<«r.]— The  j*'-.  ^•"•^-l''^-]— ^oty^'s  were  seize.l  by  the  high 
Court  will  not,  except  in  very  grave  circum-  ^'''I'l'ff  "i  execution  of  a  judfjmont  recovered  in 
stances,  grant  an  injunction  to  restrain  a  son  ^h*^. bounty  Court,  and  were  sold  and  possession 
from  entering  his  father's  house,  the  result  of  delivered  to  the  purchasers  and  the  proceeds 
which  would  be  to  sever  the  connection  which  1  1'^'**  '"^"  Court.  The  goo<is  were  in  fact  not 
ought  to  exist  between  parent  and  child.  *he  property  of  ihe  judgment  debtor,  but   had 

been  let  to  him  by  the  claimants  under  a  hire- 

Waterhousk  v.  Waterhoiise,  (1906)  94  L.  T.  \  purchase  agreement,  which  provide<l  that  if  the 

[133  ;  22  T.  L.  R.  195 — Buckley,  J.  j  goods  were   taken   in   execution   the   claimants 
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Trover  and  Con-verBion— Continued.  | 

might  without  previous  notice  terminate  the  j 
hiring  and  retake  possession.  The  claimants 
did  not  know  of  the  seizure  until  after  the  goods 
had  been  sold  and  i)ossession  delivered  to  the 
purchasers,  when  they  served  notice  upon  the 
high  bailiff  that  the  goods  belonged  to  them, 
and  they  claimed  damages  from  him  for  con- 
version. ; 

Held— that,  as  at  the  time  of  the  sale  the  , 
claimants  were  entitled  under  the  above  clause  ' 
to  take  possession  of  the  goods,  the  sale  was  an 
act  of  conversion  as  against  them  for  which  they  ! 
could  maintain  trover  against  the  high  bailiff.       j 

Jelks  r.  Hayward  ;   Hackney  Furnishing 
[Co.,  Claimants.  [1905]   2  K.  B.  460:    74  i 
L.  J.  K.  B.  717;  53   \V.  R.  68(i ;  92  I-.  T.  G92  ;  i 
21  T.  L.  R.  527— Div.  Ct.  j 

3.    Goods  Tortiously  dealt  with — Application 
for   Proceeds — Receipt  of  Part   of  Proceeds —  I 
Election  to  affirm  Transaction — Wairer  of  Tort.  \ 
— The  plaintiff,  a  fur-skin  dyer,  was  in  the  habit 
of  using  in  his  business  large  quantities  of  saw- 
dust.     When  the  sawdust  had  been  fully  used  I 
for  the  purp  ses  of  his  trade,  it  became  waste  | 
sawdust,  and  was  treated  accordingly.     Soltau, 
the   plaintiff's   servant,   made   an   arrangement  | 
with  the  defendant  with  reference  to  the  fully 
used  sawdust,  and  he  also  S')ld  to  the  defendant  ! 
sawdust  some  of   which  had  been  only  partly  { 
used,  and  some  entirely  unusei.     It  was  alleged 
by  the  plaintiff  that  the  sawdust  so  improperly  : 
dealt  with  was  of  the  value  of  £5,000.     Plain-  | 
tiff's  suspicions  were  aroused,  and  on  February 
5th,  1898,  Soltau  was  given  into  custody  on  a 
charge  of   larceny  and  embezzlement,   and   on  j 
March  1st  he  was  convictel.     Before  his  con-  j 
viction  an  action  was  brought  by  the  plaintiff  j 
against  Soltau,  which,  so   far  as  the  pleadings  . 
were  concerned,  did  not  go   further   than   the 
writ.     The  writ  was  indorsed  with  a  claim  for 
conversion,  and  in  the  alternative  with  a  claim 
for  money  had  and  received.     The  defendant, 
when  he  received  the  sawdust,  knew  that  Soltau 
was   dealing  with  it   in   an   improper  manner. 
The    plaintiff    ascertained    that    there    was    a 
balance  of  £1,500  to  the  credit  of  Soltau  at  the 
Birkbeek  Bank,  that  the  proceeds  of  the  sale  of 
the  sawdust  were  paid  into  Soltau's  account  at 
the  bank,  and  that  £1.500  at  the  least  of  that 
account  could  be  specifically  traced  as  the  pro- 
ceeds of  the  sale  of  the  sawdust  by  Soltau  to  the 
defendant.     Plaintiff  obtained   an   interim   in- 
junction to  restrain    Soltau  from  drawing  out 
that   sum   and  the  bank  from  parting  with  it 
until  the  trial  of  the  action.     The  plaintiff  then 
commenced   an   action   against    the    defendant 
Reed  claiming  damages  for  the  conversion  calcu- 
lated   upon    the    true    value    of    the    sawdust 
improperly   dealt   with.     An   arrangement  was 
then   made   between   the   plaintiff  and    Soltau, 
that  the  sum  of  £1,125,  part  of  the  £1,500  at 
the  bank,  together   with   interest  accrued   due 
thereon,  should  be  paid  out  to  the  plaintiff  in 
full  settlement  of  all  claims  against  Soltau,  but 
without  prejudice  to  the  plaintiff's  claim  against 
the  defendant  Reed.     The  agreement  was  drawn 


up  in  the  form  of  an  order  of  the  Court,  which 
on  the  face  of  it  was  a  consent  order. 

Held — that  the  plaintiff  had  not  so  acted 
that  he  must  be  taken  as  having  conclusively 
elected  to  at^rni  the  sale  of  the  sawdust  by 
Soltau  to  the  defendant  and  to '  treat  it  as  a 
valid  sale,  or  so  as  to  be  estopped  from  main- 
taining the  action  against  Reed. 

The  cases  of  Valpij  v.  Sanders  ((1848)  5 
C.  B.  886;  17  L.  J.  C.  P.  249;  12  Jur.  483), 
Morris  v.  RohlnMui  ((1824)  3  B.  &  C.  196;  5 
Dowl.  &  Ry.  34 ;  27  R.  R.  322),  and  Burn  v. 
Morris  ((1834)  4  Tyrw.  485  ;  2  Cr.  &  M.  579  ; 
3  L.  J.  (N.s.)  Ex.  193)  establish  two  propositions, 
viz. : — 

First,  that  an  application  for  the  proceeds  of 
goods  said  to  have  been  tortiously  dealt  with  is 
not  conclusive  proof  of  election  to  affirm  the 
transaction ;  and 

Secondly,  that  the  receipt  of  part  of  the 
proceeds  is  not  conclusive  proof  of  election. 

Rice  r.  Reed,  [1900]  1  Q.  B.  54  ;  69  L.  J.  Q.  B- 
[33  ;  81  L.  T.  410— C.  A- 

4.  Stolen  Goods — Acquittal  of  Accused — De- 
mand from.  Police  Officer  by  True  Ounwr  and 
Accused — Delireri/  to  Accused  by  Police  Officer 
acting  under  Instructions  from  his  Superior 
Officer.] — A  gig,  the  property  of  the  plaintiff, 
disappeared  and  was  found  in  the  possession  of 
B.  B.  was  prosecuted  for  stealing  the  gig,  and 
was  acquitted.  The  gig  had  been  removed  by 
the  police  to  the  police-station.  Both  the 
plaintiff  and  B.  demanded  possession  of  the  gig 
from  the  defendant,  who  was  the  sergeant  in 
charge  at  the  police-station.  The  defend  mt, 
acting  under  instructions  from  his  superior 
officer,  an  inspector,  refused  the  demand  of  the 
plaintiff,  and  delivered  the  gig  to  B. 

Held — that  the  defendant,  though  acting  as 
a  subordinate,  was  liable  in  trover,  as  he  was  a 
party  to  a  dealing  with  the  plaintiff's  propeity, 
and  acted  at  his  peril. 

Rollins  V.  Fowler  ((1875)  L.  R.  7  H.  L.  757  ; 
j  44  L.  J.  Q.  B.  169  ;  33  L.  T.  (n.s.)  73)  followed. 

Winter  v.  Bancks  and  Another,  (1901)  65 

[J.  P.  468  ;  44  W.  R.  574  ;  84  L.  T.  504  ;  17 

j  T.  L.  R.  446  :  19  Cox  C.  C.  687— Div.  Ct. 

;  5.  Warehouseman  —  Delivery  Order  signed 
when  incomplete  —  Improperly  filled  up  — 
[  Edoppel — Delivery  Order  signed  when  complete 

—  Subsequent  fraudulent  Additio -i — JVei/Ugence 

—  Unauthorised  Pledge — Redelivery  to  Pledgee — 
Liability  to  Pledgee.]—'!^,  pledged  with  the 
plaintiffs,  as  security  for  an  advance  of  money, 
eighteen  hogsheads  of  tobacco,  which  were  lying 
in  his  name  at  the  defendants'  warehouse.  'J  he 
goods  were  transferred  upon  the  written  order 

[  of  N.  to  the  plaintiffs'  name  in  the  defendants' 
books.  It  was  the  defendants'  course  of  business 
to  issue  forms  to  owners  of  goods  upon  which 
the   owners   might   require    the    defendants   to 

j  transfer  or  deliver  the  goods  to  other  persons. 

'  These  forms  were  intended  to  be  filled  up,  inter 

j  alia,  with  the  name  of  the  vessel  out  of  which 
the  goods  were  discharged,  the  numbers  of  the 

t  packages,  and  the  quantity  of  goods  to  be  trans- 
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Appointment  of  Trustees 
Breach  of  Trust 
Constructive  Trust  . 
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Investments        .        .        .        . 

VIII.  Practice 

IX.  Resulting  Trust 

X.  Trusts  for  Sale,  etc. 

Se,e  also   BANKRUPTCY,    1.57,   277, 
Charities  ;      Companies, 
Executors  ;       Insurance, 


l»74 
985 
987 
990 
1003 
1004 
1005 
1015 
lOir, 
1017 

284; 
281  ; 

48  ; 


Limitation  of  Actions,  30,  31,  .')9, 


Trover  and  Conversion — Continued.  I  TRUSTS    AND    TRUSTEES 

ferred  or  delivered.     They  were  intended  to  be  \ 
used,   if   necessarj%  for    more   than  one    lot   of 
goods.     N.,  having  paid  off  sufficient  of  his  debt  j 
to  release  one  hogshead,  induced  the  plaintiffs  i 
to  sign  a  delivery  form  tilled  up  with  the  vessel's 
name — "e.z'  Umbria,"  the  number  of  one  of  the  1 
packages,   246,   but    not    filled    up   as    to    the 
quantity  of  goods  to  be  delivered.     N.  fraudu-  ! 
lently  added  a   line  and   the  figures  263  after  | 
"246,"  thereby  meaning  packages  246  to  263,  j 
and  inserted   in   the   third   column   the  words  '■ 
"  eighteen  hogsheads."     By  means  of  this  forged  j 
document  N.  obtained  delivery  of  the  eighteen  ] 
hogsheads  from  the  defendants.     In  an  action  of 
trover, 

Held — that  the  plaintiffs  having  constituted 
N.  their  agent  to  fill  up  the  form,  intending  the 
defendants  to  act  upon  it,  were  responsible  for 
his  fraudulent  exercise  of  authority,  and  were 
estopped  from  proving  the  limitation  which  they 
placed  on  his  authority,  and  that  the  defendants 
were  not  liable  in  trover. 

Swan  V.  North  British  Australasian  Co. 
((1863)  2  H.  &  C.  175;  32  L.  J.  Ex.  273;  10 
Jur.  (N.s.)  102)   and  Young  v.    Grote,  (1827)  4 

Bing.  253  ;  12   Moore,  484  ;  5  L.  J.  (o.S.)  C.  P. 

165)  discussed. 

N.,  having  pledged   with   the   plaintiffs  two 

parcels  of  goods   which   were   placed   in  their 

name  in  the  books  of  the  defendants'  warehouse, 

paid  off  the  amount  advanced  by  the  plaintiffs 

on  one  parcsl  and  obtained  their  signature  to  a 

delivery  order    properly  filled   up   as    to    that 

parcel.      He   then   fraudulently   added    to   the 

form   so   signed    the    particulars   of    the   other  [  joint  names  at  a  bank, 

parcel.     The  defendants  delivered  both  parcels  i  c.  ,       c  t 

l^^  In     re     Sisson's     Settlement,     Jones     >: 

'^°^-  _      ,  ,-,,•'      [Trappes,  [1903]  1  Ch.    262;    72  L.  J.   Ch. 

Held— that    the   defendants  were   liable   in  212  ;  51  W.  K.  411  ;  87  L.  T.  743— 

trover  ;  that   the  plaintiffs  were  not   guilty  of  I  '  Eadj',  J. 

negligence  in  not  having  so  filled  up  the  form  as 


60  ;  mortgages  : 
Procedure,  192, 
Sale  of  Lvnd 
Wills. 


I.  IN  GENERAL. 


Practice  and 
193  ;  Powers  ; 
Settlements ; 


Non-negotiahle 


1.  Custody  of  Documents  ■ 
Securities.] — Where  title  deeds,  and  other  non- 
negotiable  securities,  are  in  the  custody  of  one 
trustee,  and  there  is  no  suggestion  that  the 
documents  are  in  danger,  or  that  inspection  is 
refused  to  the  co-trustee,  or  involves  expense 
to  the  estate,  the  co-trustee  cannot  claim  to  h:ive 
the   securities   removed   and   deposited  in  their 


to  make  the  addition  in  question  impossible  ; 
that  even  if  the  plaintiffs  were  guilty  of  negli- 
gence, such  negligence  was  not  the  ravsa  causans 
of  the  loss,  and,  therefore,  afforded  no  defence  to 
the  action. 


2.  Custody  of  Documents— Scttlrment— Power 
to  Trustees  of  Personalty  to  Advance  Money  to 
Buy  Seal  Bstate—Lien  on  Purchased  Property 
for  Such  Advances.l — By  a  privat3  Act  of  Par- 
liament provision  was  made  for  kee{)ing  distinct 


N.,  having  obtained  the  transfer  of  the  two  |  jj^e  real  and  personal  estate  settled  by  H.  Pow 
parcels  of  goods,  as  above  stated,  pledged  part  ;  .^^^s  given  to  apply  the  personalty  in  the  inir- 
of  one  parcel  with  the  defendant  bank  and  the  chase  of  land  ;  but  all  money  so  applied  was  to 
goods  so  pledged  were  transferred  to  the  bank's  |  ^g  deemed  a  debt  from  the  real  to  the  personal 
name  in  the  books  of  the  dock  company.  N.,  ,  estate,  and  ihe  trustees  of  the  personalty  were 
having  paid  off  the  advance,  obtained  a  delivery  ^q  have  a  lien  on  the  land  so  purchased  by  way 
order  from  the   defendant  bank,  and  obtained    of  equitable  mortgage. 

delivery  of  the  goods  from   the  dock  company  ,..,,. 

before  any  demaiKl  had  been  made  for  delivery        Held— that  the  trustees   of    the   pereonalty 

1     ^1 i_:. ..:«•„  t  were,  as  incumbrancers,  entitled  to  the  custody 

of  the  deeds  relating  to  property  so  purchased 


by  the  plainiiffs 

Hi.;t,D— that  there  had  been  no  conversioi 
the  defendant  bank. 
Union    Credit    Bank,   Ld.  and    Davie 

[Mersey    Docks    and    Harbour 

[1899]  2  Q.  P.  20: 
L.  T.  44      ' 


CH  L. 
4  ("om.  Ca^ 


.J.  Q. 
.  227- 


by 


Board, 
B.  812;  81 
-Bit,diam,  .1. 


against  the  equitable  tenant  for  life  under  tlio 
settlement. 


Wheeler  r.  Tooti 


TRUCK    ACTS. 

See  Master  &  Servani 
Labour. 


8  ;  VVOHK  AND 


,L.  (^1903)  51   W.   H.  693- 
[Ea.ly.  .1. 


3.  Declaration  of  Trust— Intended  Transfer 
of  Money— Deposit  'lleeeipf  -  Invalid  Deelaration 
of  Trust.]— \n  June,  O.  lodgi-*!  a  sum  of  iltiO 
on  deposit  receipt  in  a  bank,  tlie  receipt  being  in 
the  following  form  :  "  Ueceived  from  Ihe  parish 
,  priest   of    B.  the  sum  of  .i;60  for  masses  to  be 
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accounted  for  at  our  office  here."  On  the  same 
day  he  lodged  on  deposit  receipt  in  the  same 
bank  £50  for  the  parish  priest  of  B.  for  repairs 
to  his  church  ;  and  he  also  lodged  two  sums  of 
£385  each  in  the  joint  names  of  himself  and 
each  of  two  nieces.  This  was  done  in  conse- 
quence of  a  conversation  with  the  manager, 
during  which  0.  stated  that  he  wished  to  give 
the  two  sums  of  £50  and  £60  for  the  purposes 
mentioned,  hut  did  not  wish  to  make  a  will. 
Two  days  later  O.  drew  out  the  £50  lodged  on 
deposit  receipt  for  repairs  to  the  church  and 
placed  the  amount  to  the  credit  of  his  current 
account.  In  September  he  lodged  £100  on 
deposit  receipt  in  the  same  bank  for  the  parish 
priest  of  B.  for  repairs  to  church.  This  was 
done  in  consequence  of  a  conversation  with  ihe 
manager,  in  which  0.  stated  that  he  desired  to 
leave  this  money  to  his  successor  for  repairs  to 
the  church.  This  £100  was  made  up  by  taking 
£50  from  each  of  the  deposit  receipts  in  favour 
of  the  nieces.     0.  died  in  November. 

Held — that  as  the  money  on  deposit  receipt 
remained  in  the  possession  and  under  the  control 
of  0.  during  his  life,  the  relationship  of  the  bank 
and  O.  was  that  of  debtor  and  creditor  and  that 
r;o  valid  trust  had  been  created. 
OTLAHEKxy  V.  Browne,  [1907]  2  Ir.  K.  416— 

[C.  A. 

4.  Declaration  of  Trust— Specific  Bequest— 
Adetnption  —  Parol  Declaration  of  Irust  in 
Lifetime.']  —  A  testator,  having  varied  or  re- 
invested the  proceeds  of  certain  investments, 
which  had  been  specifically  bequeathed  by  his 
will  to  his  wife,  made  frequent  declarations  in 
his  lifetime  that  the  substituted  property  was  or 
would  be  his  wife's  property  after  his  death. 

Held — that  this  did  not  amount  to  a  declara- 
tion of  trust. 
Re  Stallon,  51  Sol.  Jo.  626— Joyce,  J. 

5.  E.eecidor]f  Trust  —  Direction  to  Settle — 
Possibility  of  Issue.] — A  testator  bequeathed 
inter  alia  two  legacies  of  £300  to  Mary  M.  and 
Elizabeth  M.  respectively,  for  their  own  sole  and 
separate  use,  free  from  the  control  of  any 
husband  either  might  marry,  the  legacies  not  to 
be  payable  by  the  trustees  and  executors  of  his 
will  until  a  settlement,  to  be  approved  of  by 
them,  should  be  made  in  reference  to  same.  The 
legatees  never  married,  and  had  attained  the 
ages  of  seventy-five  and  seventy  years  respec- 
tively. No  settlement  had  ever  been  executed, 
and  the  money  was  retained  in  the  hands  of  the 
trustees. 

Held  —  that  under  the  circumstances  the 
legatees  were  entitled  to  have  the  legacies  paid 
over  to  them  by  the  trustees  without  any 
settlement. 

In  re  Jordan's  Trusts,  [1903]  1  Ir.  R.  119— 

[V.-C. 

6.  Fixtures — Tenaiit's  Fi-rtures  tahen  orer  by 
Landlord — Tenant  for  Life — Intention  to  im- 
prove In7ieritance.]—A  tQuaxii  for  life  leased  a  : 


mill  and  machinery  for  21  years,  and  agreed  to 
buy  at  the  end  of  the  term  (the  lessee  agreeing 
to  sell)  any  machinery  then  on  the  premises  and 
not  included  in  the  lease. 

The  lessee  added  machinery  during  the  term, 
and  at  the  expiration  of  the  term  the  tenant  for 
life  bought  it. 

A  question  arose  between  the  life  tenant's 
representatives  and  the  remainderman  as  to  the 
property  in  such  machinery. 

Held — that  such  cases  depend  upon  the  inten- 
tion of  a  person  who  attaches  chattels  to  a  free- 
hold for  trade  purposes  ;  that  there  was  no 
evidence  that  the  life  tenant  intended  to  make  a 
present  of  this  machinery  to  the  remainderman, 
and  that  his  representatives  were  entitled  to  it. 

In  re   Hulse  ;    Beattie   r.   Hulse,    [1905] 

[1  Ch.  406  ;  74  L.  J.  Ch.  246  ;  92  L.  T.  232— 

Buckley,  J. 

7.  Following  Trust  Moneys  —  Moneys  mixed 
with  Trustee's  own  jVo7iey .]— Where  a  trustee, 
with  or  without  authority,  sells  trust  property, 
and  banks  the  proceeds  in  his  own  name,  the 
money  may  be  followed  so  long  as  it  can  be 
traced  with  reasonable  certainty.  If  the  money 
has  been  mixed  with  the  trustee's  own  money, 
and  some  of  the  blended  funds  have  been  drawn 
out,  the  trustee  will  be  presumed  to  have  drawn 
out  and  spent  his  own  money  and  not  that 
representing  the  trust  estate.  The  same  rule 
holds  good  as  against  the  trustee's  representative 
in  bankruptcy. 

Jopp  r.  Johnston's  Trustees,  [1905],  6  F. 
|1028— Ct.  of  Sess. 

8.  Following/  Trust  Moneys — Trust  and  Private 
Moneys  Mixed  in  One  Banking  Account — Prin- 
ciple.]— Where  a  trustee  has  mixed  his  own 
money  and  trust  money  in  one  banking  account, 
and  subsequently  draws  out  and  invests  some  of 
the  mingled  moneys,  if  such  investment  is  still 
in  his  name  or  under  his  control  when  the  bank 
balance  becomes  insufficient  to  repay  the  trust 
moneys,  he  cannot  contend  that  the  investment 
represents  his  own  money  alone,  and  that  it  is 
the  trust  money  which  has  been  spent  in  other 
ways  and  is  not  recoverable.  However  large  the 
balance  might  be  at  the  time,  the  trustee  could 
not  make  any  investment  which  would  be  free 
from  a  charge  in  favour  of  the  trust  until  the 
trust  moneys  had  been  actually  reinvested  in 
proper  form,  or  repaid.  The  order  of  priority  in 
which  the  various  payments  in  and  withdrawals 
have  been  made  is  immaterial. 

In  re  Oat  way  ;  Rertslet  r.  Oatway,  [1903] 

[2  Ch.  356 ;  72  L.  J.  Ch.  575  ;  88  L.  T.  622— 

Joyce,  J. 

9.  Fraud  of  Agent— Conflicting  Equities — 
Unnecessary  Transfer  by  Trustee  of  Legal  Title 
— Enabling  Dishonest  Agent  to  deal  with  Trust 
Property — Innocent  Mortgagee  or  Purchaser 
from  Aqcnt—Ack niiirl cilij nicnt  by  Trustee  of 
Payment  of  Comidcnttion  -  Estoppel— Statutory 
Transfer — Vendors  lien — Co7ireyancing  and  Law 
of  Property  Act,  1811  (44  &  45  Vict.  c.  41), 
s.  55.] — The  plaintiff,  who  was  the  trustee  under 
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In  General— Co)iti7iued,  10.  Implied  Trust — Trust  or  Partnership  Estate 
a  will,  instructed  H.,  a  broker,  to  sell  a  bond  of  \  ^<;>>'P'->-'^i»!J  Leaseholds— No  right  to  llonewal— 
the  Tyne  Improvement  Commissioners  belonging  (.Cl'^ff  ^'i"  Partner  purchasing  Itererswn  — 
to  the  trust  estate,  and  sent  the  bond  to  H.  H.  "  '''^^'^"'  *«*;«"^  fo  Irust.\—\\  herea  person  in  the 
knew-  that  the  plaintiff  held  this  bond  as  trustee  Position  of  a  trustee  purchases  the  reversion  in  fee 
of  the  testator's  estate.  H.  wrote  to  the  plaintiff  expectant  upon  the  determination  of  a  lease  form- 
stating  that  he  was  arranging  for  the  sale  of  the  '"S?  par*  of  the  trust  estate,  the  question  whether 
bond  in  two  portions,  and  enclosed  two  transfer  ^'^  reversion  forms  part  of  the  trust  estate 
deeds  by  which  the  security  was  transferred  to  'f  pends  (in  the  absence  of  fraud)  upon  whether 
himself,  the    transfers    stating    that    the    con-  t'le  lease  is  by  custom  or  contract  renewable. 


If  the  lessee  has  no  ground  for  expecting  a 
renewal  of  the  lease  except  at  a  rack  rent,  the 
purchased  reversion  does  not  become  subject  to 
the  trust,  but  may  be  held  by  the  purchasing 
trustee  for  his  own  benefit. 

Randall  v.  Russell  ((1815)  3  Mer.  190— 
Grant,  M.R.)  and  Liuigton  v.  Wilshy  ((1897) 
76  L.  T.  770— Stirling,  J.)  followed  and  applied. 
P.EVAN   r.  Webb,   [1905]  1  Ch.   620;   74  L.  J. 

[Ch.  300;  53  \V.  R.  651  ;  93  L.  T.  298— 
Warrington,  J. 

11.  Infant  —  Maintenance  —  Protection  of 
Trustees — Life  Interest  Defeasible  on  Bank- 
ruptcy.']— A  testator  directed  his  trustees  to  pay 
the  income  of  his  residuary  estate  to  certain 
persons  for  life,  with  a  proviso  that  any  life 
interest  should  be  forfeited  on  bankruptcy  or 
alienation  ;  and  in  this  event  the  trustees  were 
authorised  to  apply  the  same  for  tlie  benefit  of 
the  person  so  forfeiting  the  same.  One  of  the 
persons  was  an  infant.  The  will  contained  no 
maintenance  clause. 

Held — that  unless  the  trustees  had  notice  or 
only,  or  to  mortgage  only,  if  the  mortgagee  or  i  reasonable  cause  to  suspect  that  a  forfeituie  had 
purchaser  had  no  notice  of  the  existence  of  any  ;  been  incurred,  they  might  safely  from  time  to 
trust  at  all ;  that  the  plaintiff,  the  owner  of  '■  time  pay  the  income  to  the  adult  beneficiaries 
property,  having  clothed  H.  with  the  apparent  on  a  form  of  receipt  stating  that  no  forfeiture 
ownership,  and  right  of  disposition  thereof,  not  j  had  been  incurred  by  the  beneficiary  giving  the 
merely  by  transferring  it  to  him,  but  also  by  j  same.  That  as  to  the  income  paj'able  to  the 
acknowledging  that  the  transferee  had  paid  him  '  infant,  the  trustee,  on  the  authority  of  APCreight 
the  consideration  for  it,  was  estopped  from  assert-  :  v.  J/Y'/r/^^^(1849)  13  Ir.Eq.314,  could  pay  it  to 
ing  his  title  against  a  person  to  whom  such  third  !  the  mother  and  guardian  of  the  infant  who  could 
party  had  disposed  of  the  property,  and  who  took  !  give  a  valid  receipt  for  it  ;  and  that  under  s.  43 
it  in  good  faith  and  for  value,  and  it  made  no  '  of  the  Conveyancing  Act,  1881.  the  trustees  also 
difference  whether  that  acknowledgment  was  '  had  power  to  apply  the  income,  when  it  had 
made  before  the  Conveyancing  Act,  on  a  con-    accrued,  for  the  maintenance  and  education  of 


sideration  money  had  been  paid  to  the  plaintiff 
by  H.,  although  no  money  was  in  fact  paid.  The 
plaintiff  executed  these  transfers  and  returned 
them  to  H.  These  transfers  were  duly  registered 
by  the  Tyne  Commissioners.  H.  then  obtained 
an  advance  from  the  defendant  on  the  security 
of  the  bond  and  the  transfers.  The  transfer  to 
the  defendant  was  not  registered.  H.  became 
bankrupt,  and  the  question  arose,  Which  of  the 
two  innocent  parties,  the  plaintiff  and  the  de- 
fendant, was  to  suffer  for  H.'s  rascality  ?  The 
transfers  to  H.  were  in  a  statutory  form  con- 
tained in  a  schedule  to  the  Commissioners  Clauses 
Consolidation  Act,  1847,  and  in  a  schedule  to  the 
private  Act. 

Held — that  it  was  the  unnecessary  transfer 
of  the  legal  title  to  H.  that  enabled  him  to  deal 
with  the  bond  as  owner  ;  that  the  plaintiff  had 
invested  H.,  the  dishonest  vendor  or  mortgagor, 
with  all  the  indicia  of  title  as  absolute  owner  for 
the  purpose  of  enabling  him  to  deal  with  the 
property,  although  in  a  limited  way  only  ;  that  : 
it  was  immaterial  whether  the  trust  was  to  sell , 


veyance  of  land,  by  the  receipt  clause  in  the 
body  of  the  deed  and  the  indorsed  memorandum, 
or  since  the  act  of  the  former  only,  or  in  a 
statutory  transfer  by  the  statement  in  the 
statutory  form  that  the  money  had  been  paid  ; 
that  whether  the  case  was  to  be  regarded  as  one 


the  infant. 
In  ke  Long 

[W.  N.  166 


LovEGKOVE  r.    Long.  [1901] 

36  L.  J,  N.  C.  405;  111    L.  T. 

Jour.  368— P.yrue,  J. 

12.  Insurance  Policy — Surrendered  hy  Order 


of  general  authority  with  no  limit  brought  to  the    of  Judge — Order  considered  errojieous  hy  Court 


mortgagee's  notice,  or  as  one  of  estoppel,  the 
plaintiff  had  failed  to  establish  the  priority  that 
he  claimed  and  his  claim  to  a  vendor's  lien  was 
also  defeated. 

Perry. Ilerrick  v.  Attwood  ((1857)  2  De  G.  &  J. 
21  ;  27  L.  J.  Ch.  121  ;  4  Jur.  (N.s.)  101  ;  6  W.  B. 
204  ;  30  L.  T.  (N.s.)  267)  followed, 

Carritt  v.  Real  and  Personal  Adcaiice  Co. 
((1889)  42  Ch.  D.  263  ;  58  L.  J.  Ch.  688  ;  37 
W.  R.  677  ;  61  L.  T.  163— Chitty,  J.)  explained 
and  distinguished. 

RiMMER  r.  Webster,  [1902]  2  Ch.  163  ;  71  L.J. 

[Ch,  561  ;  50  W.  R.  517  ;  86  L.  T.  491  ;  18 

T,  L.  R.  548— Farsvcll.  J. 


f  Appeal — Rights  of  C/rild  <fthe  Marriage.}- 
A  policy  inclucied  in  a  marriage  settlement  was 

ordered   by  a  Judge   to  be  surrendered.      This 

order  was  disapproved  by  the  Court  of  .Appeal. 

but  it  was  too  late  to  revive  the  policy. 

Held — that  the  trustees  should  pay  annually 

to  the  only  child  of  the  marriage  the  sum  which 

they  ought    to   have   paid  as    premium   on    the 

policy. 

In  RE  FitzGer.\ld  ;   Si'um.w  r  FiTzUKRAi.n, 
(1904)  90  L.  T.  274— C.  A. 

13.  ^fortgagl■  hy  Ilmeficiarg  —  Mortgagee 
inquiring  ax  to  Prior  Charges — Trusfrr.i  ind und 
to    sign     incorrect    Declaration  —  LiahiHty    of 
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Trustees — Estopped.] — X.,  who  was  proposing  to 
advance  money  to   E.  upon  the  security  of  his  | 
share  in  certain  trust  funds,  asked  the  solicitors 
to  the  trustees  for  a  declaration  from  the  trustees 
that  they  had  no   notice  of  a  prior  charge  on 
E.'s  share.    The  solicitors  replied  that  they  never 
advised  trustees  to  give  such  a  declaration  ;  at  | 
the  same  time  they  asked  X.  to  call  on  M..  one  ' 
of  the  trustees,  to  obtain  from  him  a  certificate  j 
of  E.'s  identity.     X.  sent  his  clerk  to  M. ;  and  I 
the  clerk,  after  obtaining  the  certificate,  induced  | 
M.  to  sign  a  declaration  as  to  no  prior  notices  i 
having  been  received.     Upon  seeing  M.'s  signa- 
ture, his  co-trustee  signed  the  declaration  with-  ! 
out  inquiry.     It  was  disputed  whether  the  clerk 
in  answer  to  M.,  who  was  unwilling  to  sign  the  j 
declaration  without  advice,  did  or  did  not  say  i 
that  his  solicitors  had  assented  to  his  signing  the 
declaration.     Notice  of  a  prior  charge  had  been 
in  fact  given,  but  forgotten  ;    and  X.  lost  his 
money.  j 

Held — that  X.  could  not  rely  upon  a  declara- 
tion obtained  under  such  circumstances ;  and 
that  the  trustees  were  not  liable  to  make  good 
his  loss. 

PORTEE  r.  MOOBE,  [1904]  2  Ch.  .367  ;   73  L.  J. 

[Ch.    729  ;    52   W.  R.  619  ;    91  L.  T.   484— 

Eady,  J. 

14.  Mortgaging  Trust  Property — Leave,  of 
Court — Management — Urgent  need  for  Funds  to 
Preserve  Security — Leave  of  Court  to  Raise.] — 
A  sum  of  £125,000  held  in  trust  for  beneficiaTies, 
some  of  whom  were  infants,  was  invested  on 
mortgage  of  an  Australian  sheep  farm.  The 
mortgagor  had  bought  the  farm  for  £450,000 
but  had  now  been  ruined  by  droughts,  lie  had 
tried  to  sell  the  farm,  but  had  had  no  offer,  and 
it  was  now  unoccupied.  The  trustees  had  com- 
menced foreclosure  proceedings,  and  the  decree 
would  shortly  be  made  absolute. 

In  the  meantime  prospects  had  improved,  but 
the  farm  being  empty  was  deteriorating  :  it  was 
also  subject  to  land  tax,  and  penalties  for  not 
keeping  down  rabbits. 

Held — that  the  Court  would  allow  the  trustees 
to  raise  by  mortgage  of  the  farm  the  sum  of 
£30,000  for  expenses  of  managing  it  and  paying 
outgoings. 

Neill  v.  Netll,  [1904]  1  Jr.  R.  513— Kenny,  J. 

15.  Payment  into  Court  of  Legacy — Executors 
deprived  of  Discretion  as  to  Payment — Tru.-tee 
Art,  1893(56  &  57  Vict.  c.  53),  s.  42.]— A  testator 
directed  his  executors  and  trustees  thereinafter 
n£med  to  invest  a  sum  of  £1,100  and  apply  the 
income  in  payment  to  his  son  A.  of  a  weekly  sum 
for  maintenai  ce,  with  a  half-yearly  allowance 
for  clothes,  until  they  should  be  of  opinion  that 
it  would  be  prudent  to  pay  him  the  principal. 
The  income  of  the  £1,100  was  applied  as  directed 
by  the  executor  who  proved  the  will,  and  after 
his  death  by  his  executors,  who  afterwards  paid 
the  principal  into  Court  under  the  Trustee  Act, 
1893.     A.  applied  for  payment  out. 

Held — that  the  payment  into  Court  deprived 


the  executors  of  the  executor  of  any  discretion 
they  had  as  to  payment  of  the  principal. 

A.  having  consented  to  the  settlement  of  the 
fund  for  the  benefit  of  his  wife  and  children, 
the  fund  was  ordered  to  be  paid  out  to  the 
trustees  of  a  proper  settlement  when  appointed. 

In  ee  Muephy's  Teust,  [1900"  1  Ir.  R.  14.5— 

[M.  R. 

16.  Payment  into  Court — Mortgaged  Fund — 
Rights  of  Mortgagee — Conveyancing  Act,  1881 
(44  &  45  Vict.  c.  41),  s.  22,  .nih-s.  1.]— Where 
trustees  have  bona  fide  doubts  as  to  whether  a 
mortgagee  is  entitled  to  be  paid  the  whole  or 
any  part  of  a  mortgaged  fund  in  their  hands,  or 
have  notice  that  there  is  something  suspicious,  or 
where  there  are  any  circumstances  which  make  it 
reasonable  for  them  to  decline  to  be  satisfied, 
they  are  not  bound  to  pay  over  the  fund  on  the 
receipt  of  the  mortgagee  under  sub-sect.  1  of 
sect.  22  of  the  Conveyancing  Act,  1881,  but  may 
seek  the  protection  of  the  Court,  and  pay  the 
money  into  Court. 

Re  Bell,  Jeffery  v.  Sayles  ([1896]  1  Ch.  1), 
considered  and  applied. 

Hockey  v.  Westeen,  [1898]  1  Ch.  350  ;  67  L. 

[J.  Ch.  166  ;  78  L.  T.  1  ;  14  T.  L.  R.  20  ;  46  W. 

R.  312— C.  A, 

17.  Priorities — Notice — Xotice  to  one  only  of 
several  Trustees — Death,  of  that  Trustee— Subse- 
quent Assignee  giving  Xotice  t'j  all  the  then 
Trustees.] — An  assignee  who  has  given  notice  to 
one  only  of  several  trustees,  is  not  entitled  to 
priority  over  a  subsequent  assignee,  who  takes 
his  assignment  after  the  death  of  that  trustee, 
and  gives  notice  to  all  the  surviving,  or  existing, 
trustees. 

M.  by  her  marriage  settlement  agreed  to  settle 
all  after-acquired  property ;  one  of  the  three 
trustees  of  a  will,  under  which  M.  took  a  rever- 
sionary interest,  was  the  solicitor  who  drew  her 
settlement,  and  he  therefore  had  notice  of  her 
covenant  to  settle  such  reversion.  He,  however, 
died  without  communicating  his  knowledge  to 
his  co-trustees  under  the  will. 

Before  her  interest  fell  into  possession  M. 
assigned  it  to  an  insurance  society,  who  made 
all  proper  enquiries  from  the  trustees  for  the 
time  being,  and  gave  them  notice. 

Held — that  the  society  were  entitled  to 
priority  over  the  child  of  M.  who  after  M.'s 
death  was  the  beneficiary  under  the  settlement. 

Judgment  of  Byrne,  J.,  in  Freeman  v.  Laing 

([1899]  2  Ch.  355  ;  68  L.  J.  Ch.  586  :  48  W.  R.9  ; 

81  L.  T.  167)  see  Mortgage,  29,  followed. 

In  re   Phillips'  Teusts,  [1903]  1  Ch.   183  ; 

[72  L.  J.  Ch.  94  ;  88  L.  T.  9— C.  A. 

18.  Removal  of  Trustc  —  Felon  Trustee  — 
Tru.9tee  Act,  1893  (56  &  57  Vict.  c.  53),  s.  25— 
R.  S.  C,  Ord.  55,  r.  1.3a.]— The  Court  has  juris- 
diction on  an  application  by  originating  summons 
to  make  an  order  for  the  removal  from  the  trust 
of  a  trustee  who  has  been  convicted  of  felony, 
but  who  is  unwilling  to  retire. 

In  be  Danson,  (1899)  48  W.  R.  73— Byrne,  J 
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In  Qeneral—Contimied. 

19.  Remuneration  Clause — Charges  for  Time 
and  Trouble —  Work  D.»ie — Charges  Disallowed.] 
— A  will  provided  that  "  anv  trustee  and 
executor  hereunder,  being  a  solicitor  or  other 
persons  engaged  in  any  profession  or  business, 


22.  Secret  Trust  for  Charitable  Purjwses — 
Tenant  in  Common — Death  if  Testator  within 
Three  Motiths.l—A  testator  devised  certain 
houses,  and  also  a  legacy  of  £600  charged  on  the 
remainder  of  his  property,  which  comprise  I 
landed  property,  to  three  persons  absolutely, 


shall  be  entUled'to  charge  and"  be"pai^l  alTu^ual  \  t/'i-'^nts  in  common,  coupled  with  a  secret  trust 

^  ^         -  for  charitable  purposes.     One  of  the  legatees  at 

the  time  the  will  was  made  was  informed  of  the 


professional  or  other  charges  for  any  business 
done  by  him  or  his  firm  in  relation  to  the 
management  and  administration  of  my  estate 
.  .  .  whether  in  the  ordinary  course  of  his  pro- 
fession or  business  or  not,  and  although  not  of  a 
nature  strictly  requiring  the  emplovment  of  a 
solicitor  or  other  professional  person." 

Held — that  a  trustee  was  not  entitled  to 
charge  generally  for  his  time  and  trouble  in  the 
management  of  the  estate,  but  only  for  work 
done  in  the  course  of  his  profession  or  business. 

In  re  Fish,  Bennett  v.  Bennett  ([1893 J  2  Ch. 
413  ;  62  L.  J.  Ch.  977  ;  09  L.  T.  233— C.  A.) 
distingu'sh-'d. 


In  re  Robixson,  Clarkson  v.  Dixon,  (1900) 
[48  W.  R.  698  ;  83  L.  T.  164— Buckley,  J. 


trust;  the  other  two  had  no  knowledge  of  it 
until  after  the  testator's  death.  The  testator 
died  within  three  months  of  making  his  will. 

Held — that  the  bequest  of   the  one-third  of 
the  property  to  the  trustee  who  was  aware  of  the 
trust  was  invalid,  but  that  the  other  two-thirds 
went  absolutely  to  the  other  two  devisees. 
Geddis  v.  Semple,  [19031  1  Ir-  li-  73— C.  A. 


20.  Sale    of    Trust    Property  —  Presbyterian 
Church — Premises  held  in  Trust  for  Congrega 
tion — Congregational  Debt  for  Building  Purposes 
—  Guarantors — Lien   on   the   Property- 
for  Sale.] — A   Presbyterian   church  and    manse 

were  vested  in  trustees  for  the  congregation. 
There  was  a  debt  on  the  building,  such  debt 
being  guaranteed  to  a  bank  by  certain  indivi- 
duals, including  the  trustees,  but  being  treated 
as  a  congregational  debt  in  the  annual  church 
accounts.  The  guarantors  having  been  called 
upon  to  pay  the  debt,  two  of  them  brought  an 
action  against  the  deacons  and  the  trustees 
asking  for  a  sale  of  the  property. 

Held — that  the  Court  would  n  it  enforce  pay- 
ment by  a  sale  of   trust   property,  where  such 
proceedings  would  destroy  the  trust. 
Bowman  v.  Hill,  [1907]  1  Ir.  R.  451— C.  A. 

21.  Secret  Trust — Validity.]— X  testator  left 
all  his  property  to  his  wife,  resting  satisfied  that 
she  would  faithfully  carry  out  his  wishes  regard- 
ing the  same  in  the  interest  of  their  children, 
the  particulars  of  which  she  was  aware  of.  The 
will  was  witnessed  by  two  of  the  children.  The 
testator  about  the  same  time  wrote  a  letter 
addressed  to  his  wife,  which  stated  his  wishes  as 


23.  Settled  Estate  Liable  to  Pay  an  Annuity 
— Annuity  Surrendered  for  Lwnp  Sum — Appor- 
tionment.]— A.,  entitled  to  a  life  interest  in  a  por- 
tion of  a  testator's  property,  with  remainder  to 
her  children,  provided  a  {)roportionate  part  of 
the  sum  required  to  purchase  the  discharge  of  the 
settled  property  from  a  liability  to  make  certain 
periodical  payments  to  other  persons. 

Held — that  she  was  entitled  to  re-payment 
'7/''.'"  i  ^^^  "^^  '^^^  estate,  and  that  the  trustees  should 
icree  \  ^.^^^^  ^^le  gum  by  mortgage  of  the  share  settled 
on  her  and  her  children. 

In  re  Bacon  ((1893)  62  L.  J.  Ch.  445  ;  41 
\V.  R.  478  ;  6S  L.  T.  522— Kekewich,  J.),  see 
Settlements,  179,  followed. 

In  re  Dawson  ([1906]  2  Ch.  211  ;  75  L.  J. 
Ch.  60 1 ;  54  W.  R.  556  ;  94  L.  T.  817— Eady,  J.) 
not  followed. 


In  re  Henry  ;  Gordon  v.  Gordon,  [1907]  1  Ch, 

[30;    76  L.    J.    Ch.    74;    i95   L.   T.    776— 

Kekewich,  J. 

24.  Trustee  by  Derolution — Liability  to  Act.] 

i  — It  is  doubtful  whether  a  person  upon  whom  a 

j  trust  estate  devolves  by  operation  of  law  can  be 

compelled  to  act  in  the  trust. 

In   re   Ridley's   Trusts,    [1904]   2  Ch.  775 ; 

[73  L.  J.  Ch.  696— Joyce,  J. 

26.  Purchase  by  'Trustee  from  cestui  que 
trust — Xon-disclosure  of  Information  of  Full 
Value  of  Beneficial  Interest  —  Setting  aside 
Transaction.] — There  is  no  diffeience  whatever 
between   the  law   of   England  and  tlie  law  of 


to  the  disposal  of  the  property  he  had  left  to  her  |  Scotland  in  relation  to  the  duties  and  obligations 
by  his  will,  and  contained  the  following  sentence  :  I  of   trustees   when    they  are   dealing   with  their 


I  ihink  this  disposition  is  as  fair  as  I  can  make 
it,  and  I  hope  it  will  satisfy  all  ;  but  you,  of 
course,  may  modify  it  if  you  think  or  find  it 
desirable."  Shortly  afterwards  the  testator  read 
out  the  will  and  letter  in  the  presence  of  his 
wife  and  children,  and  she  acquiesced  in  it. 

Held — that  the  circumstances  were  such  as 
would  make  the  letter  a  binding  trust  if  it  were 
intrinsically  capable  of  creating  a  trust  :  but 
that,  by  reason  of  the  sentence  in  (piestion,  there 
was  no  binding  trust 


Sullivan  v.  Sullivan,  [1903]  1  Ir. 


R.  193— 
IM.  R. 


estuis  que  trust. 

There  is  no  rule  of  law  which  says  that  a 
trustee  shall  not  buy  trust  property  from  a 
cestui  que  trust,  but  it  is  a  well-known  principle 
of  equity  that,  if  a  transaction  of  that  kind  is 
challenged  in  proper  time,  a  Court  of  K(iuity 
will  examine  into  it,  will  ascertain  the  value 
that  was  paid  by  the  trustee,  and  will  throw 
upon  the  trustee  the  onus  of  proving  that  he 
gave  full  value,  and  that  all  information  was  laid 
before  the  cestui  que  trust  when  it  was  sold. 

The  defendant  was  a  trustee  and  his  brother 
was  his  r<'.v^//'  que  ^;v/,s/,  and  the  defender  pur- 
chased his  brother's  share.     The  defender  had 
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In  General — Continued. 
at  the  time  secret  information  in  his 
of  what  the  value  was.  and  that  he  might  b\' 
conceahng  that  information  obtain  £300  or  £400 
more  than  if  the  person  with  whom  he  was  deal- 
ing had  been  acquainted  with  the  value  which 
had  been  placed  by  a  skilled  valuer  upon  the 
property. 

Held— that  the  transaction  could  not  stand, 
but  must  be  set  aside. 

Lord  Tairns's  dictvm  in  Thomson  v.  Eastwood 
((1877)  2  App.  Cas.  at  p.  236)  approved. 

DouGAN  v.  Macpherson,  [1902]  A.  C.  197  ;  71 

[L.  J.  P.  C.  62  ;  50  W.  R.  689  ;  86  L.  T.  361— 

H.  L.  (So.) 

26.  Shares —  Ownersh  Ip — Trustee — Indemnity 
— hy  Cestui  que  trust — Calls  on  Shares — Crea- 
tion of  Relation  of  Trustee  and  Cestui  que  trust 
— Personal  Liahility  of  Beneficial  Otvner.] — 
No  one  can  be  made  the  beneficial  owner  of 
shares  against  his  will.  Any  attempt  to  make 
him  so  can  be  defeated  by  disclaimei'. 

The  plainest  principles  of  justice  require  that 
the  cestui  que  trust  who  gets  all  the  benefit  of 
the  property  should  bear  its  burden  unless  he 
can  show  some  good  reason  why  his  trustee 
should  bear  them  himself.  The  obligation  is 
equitable  and  not  legal. 

Where  the  only  cestui  que  trust  is  a  person  sui 
juris,  the  right  of  the  trustee  to  indemnity  by 
him  against  liabilities  incurred  by  the  trustee 
by  his  retention  of  the  trust  property  has  never 
been  limited  to  the  trust  property.  It  extends 
further,  and  imposes  upon  the  cestui  que  trust  a 
personal  obligation  enforceable  in  equity  to 
indemnify  his  trustee. 

In  re  German  Mining  Co.,  E-c  parte  Chippen- 
dale ((1853)  4  D.  M.  &  G.  19  ;  22  L.  J.  Ch.  926  ; 
2  W,  R.  543  ;  Turner  and  Knight  Bruce,  L.JJ.) 
applied. 

When  a  trustee  seeks  indemnity  from  his 
cestui  que  trust  against  liabilities  arising  from 
the  mere  fact  of  ownership,  there  is  neither 
principle  nor  authority  for  saying  that  the  ! 
trustee  need  prove  any  request  from  his  cestui  \ 
que  triist  to  incur  such  liability.  In  the  case  ! 
supposed  the  trust  involves  such  liabilities,  and  j 
the  trustee,  whilst  he  remains  such,  cannot  get 
rid  of  them.  He  is  subject  to  them  as  legal 
owner  ;  but  in  equity  they  fall  on  the  equitable  j 
owner  unless  there  are  good  reasons  why  they 
should  not.  [ 

The  plaintiff  was  the  registered  holder  of  fifty 
shares  in  a  banking  company  formed  and  regis- 
tered with  limited  liability  under  the  Companies 
Act,  1862.  The  shares  were  not  fully  paid  up 
when  it  went  into  liquidation.  Calls  were  made 
on  the  contributories,  of  whom  the  plaintiff  was 
one.  The  question  arose  whether  the  plaintiff 
was  entitled  to  bs  indemnified  by  the  defendant, 
who  was  the  beneficial  owner  of  those  shares.  ; 
The  shares  had  been  placed  in  the  plaintiff's  J 
name  in  April,  1891,  by  his  then  employers,  who 
were  share-brokers,  and  the  plaintiff  never  had 
any  beneficial  interest  in  them.  By  diveis  acts 
the  defendant  became  the  sole  beneficial  owner 
of  the  shares  in  October,  1892,  the  legal  title  to 


[  which  was  vested  in  the  plaintiff  with  full 
!  knowledge  of  the  fact  that  they  were  registered 
in  his  name  as  trustee  for  their  original  pur- 
chasers and  their  assigns  whoever  thty  might  be. 
Held— that  nothing  more  was  required  to 
create  the  relation  of  trustee  and  cestui  que  trust 
between  the  plaintiff  and  the  defendant  from 
the  moment  the  defendant  accepted  the  bene- 
ficial ownership  of  the  shares,  and  that  the 
plaintiff  was  entitled  to  be  indemnified  by  the 
defendant  against  the  calls  made. 

Castellan  v.  Iloh.'^on  ((1870)  L.  R.  10  Eq. 
47;  .39  L.  J.  Ch.  490';  18  W.  K.  731  ;  22  L.  T. 
(N.s.)  575— James,  V.-C.)  and  James  v.  May 
((1H73)  L.  R.  6  H.  L.  328  ;  42  L.  J.  Ch.  802  ;  29 
L.  T.  (N.s.)  217— H.  L.  (E.))  applied. 

Hakdoon  v.    Belilios,  [1901]  A.  C.  118;  70 

[L.  J.  P.  C.  9  ;  49  W.  R.  209  ;  83  L.  T.  573  ; 

17  T.  L.  R.  126— P.  C. 

27.  Trustee  carrying  on  Testator's  Business- 
Tort  by  Trustee — JDamages — Indemnity — Claim 
to  Indemnity  out  of  tlie  Testator's  Estate  by 
Person  recovering  Bamages against  the  Trustee.] 
—  If  a  trustee,  in  the  course  of  the  ordinary 
management  of  his  testator's  estate,  either  by 
himself  or  his  agent,  does  some  act  whereby 
some  third  person  is  injured,  and  that  third 
person  recovers  damages  against  the  trustee  in 
an  action  for  tort,  the  trustee,  if  he  has  acted 
with  due  diligence  and  reasonably,  is  entitled 
to  be  indemnified  out  of  his  testator's  estate. 
When  once  a  triistee  is  entitled  to  be  thus 
indemnified  out  of  the  trust  estate,  and  the  third 
person  has  recovered  judgment  against  the 
trustee,  he  may  have  the  benefit  of  this  right  to 
indemnity,  and  go  direct  against  the  trust 
estate  or  the  assets,  as  the  case  may  be,  just  as 
on  ordinary  creditor  of  a  business  carried  on  by 
a  trustee  or  executor  is  allowed  to  do,  instead  of 
going  through  the  double  process  of  suing  the 
trustee,  recovering  the  damages  from  him,  and 
leaving  the  trustee  to  recoup  himself  out  of  the 

Bennett  v.  Wyndham  ((1862)  4  D.  F.  &  J.  259) 
followed. 

In    ke    Raybould  ;    Raybould    v.  Turner 

[1900]  1  Ch.  199  ;  69  L.  J.  Ch.  248  ;  48  W.  R. 

301  ;  82  L.  T.  46— Byrne,  J. 

28.  Variation  of  Trusts— Alteration  of  Trusts 
for  Benejit  of  Infants— Jurisdiction  of  Court  to 
Approve.'] — There  is  no  absolute  rule  that  the 
nature  of  an  infant's  estate  cannot  be  changed. 
The  Court  may  in  general  order  trustees  to  deal 
with  trust  property  in  whatever  mode  it  may 
consider  to  be  for  the  benefit  of  cestuis  que  trust 
who  are  infants  or  under  disabilities. 

After  the  death  of  the  last  of  certain  annui- 
tants, trust  property  was  to  be  divided  amongst 
such  members  of  a  class  as  might  then  be  alive. 
It  was  proposed  to  put  an  end  to  the  trust,  so 
that  all  members  of  the  class  then  alive  should 
take  vested,  instead  of  contingent,  interests,  pro- 
vision being  also  made  for  the  annuities.  All 
persons  interested  agreed  to  the  scheme,  but 
there  were  two  settlements  under  which  unborn 
infants  might  take  an  interest  in  the  trust  funds 
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In  General— Conlimced. 

Held— Ihat   the    Court    had    jurisdictioQ   to 
approve  the  scheme  ou  behalf  of  the  infants. 

Peto  V.  Gardner  (C1813)  2  Y.  ct  C.  312;  60 
R.  R.  165)  and  Baij  v  Bn//  ((1845)  9  Jur.  785), 
decisions  of  V.-C.  Knight  liruce,  not  followed. 
In  re  Wells;  Boyer  r.  Macleax,  [19031  1 

[Ch.  848  ;  72  L.  J.  Ch.  513  ;  51  W.  R.  521  ;  88 
L.  T.  355— Farwell,  J. 


II.  ACCOUNTS. 

29.  Actituj  Trustee  aim  a  Bvnefic'iarii  —  Over- 
vayments  on  account  of  Income  made  'hi/  him  to 
other  Benejiciarles — Death  of  Acting  Trustee  — 
Adjuxtme7it.]—Yi.v,^&s  the  acting  trustee  under 
a  will,  and  he  and  his  two  brothers  were  the 
beneficiaries.  On  H.'s  death  it  appeared  that 
for  some  years  in  distributing  the  income  of  the 
trust  property  he  had  overpaid  his  brothers  to 
the  amount  of  £180. 

Held— that   as   H.  was   responsible   for   the 


ration — Accounting  for — Capital  or  Income.']  — 
Where  trustees  are  appointed  directoi-s  of  a 
company  in  virtue  of  the  shares  therein  held  by 
them  as  trustees,  they  must  (in  the  absence  of  a 
special  provision)  account  for  the  remuneration 
received  by  them  as  directors. 

Such  remuneration  is  to  be  treated  as  capital 
and  an  accretion  to  the  shares  of  the  remainder- 
men. 


Cass  ((1827)   2    Sim.    343)   distin- 


J^ohle 
guished. 

In  re  Francis  ;  Barrett  v.  Fisher,  (1 905)  74 
[L.  J.  Ch.  198  ;  92  L.  T.  77  -Kekewich,  J. 

33.  Liability  of  Trustee  to  Account— Bene- 
ficiaries Living  with  Trustee — Maintained  by 
Trustee — Verbal  Arrangement.'] — On  the  24ih 
April,  1875,  F.  M.  married  Mrs.  T.,  a  widow 
with  four  children,  two  sons  and  two  daughters. 
Mrs.  M.  (formerly  Mrs.  T.)  was  possessed  of 
property  producing  an  income  of  between  .^2,000 
and  £3,000  per  annum.  She  died  in  July,  1888, 
mistake,  his  representatives  were  not  entiiled  to  I  leaving  a  will  under  which  F.  M.  was  the  sole 
recover  this  sum  f lom  the  other  brothers,  nor  to  '  executor  and  trustee.     By  her  will  Mrs.  M.  gave 


have  their  income    from    the    trust    funds   im- 
pounded till  the  shares  were  equalised. 
In  re  Horne  ;  Wilson  r.  Cox-Sinclair,  [19051 
[1  Ch.  76  ;  74  L.  J.  Ch.  25  ;  53  W.  R.  317  ;  92 
L.  T.  263— Warrington,  J. 

30.  AdminLdration  Action — Carrying  bach 
account  beyond  six  years  from  Issue  of' Writ — 
Breach  of  Trust  —  Statutes  of  Limitations  — 
Form,  of  Order— Trustee  Act,  1888  (51  &  52 
Vict.  c.  59),  s.  8.]— Form  of  order  for  account  by 
trustees  for  a  period  extending  beyond  six  years 
from  the  commencement  of  action  incases  where 
sect.  8  of  the  Trustee  Act,  1888,  applies. 

Whether  the  order  should  be  confined  to  an 
inquiry  as  to  what  moneys  the  trustees  had  in 
their  hands  at  the  date  six  years  before  the  issue 
of  the  writ,  and  to  an  account  from  such  date  of 
all  moneys  subsequently  received  by  the  trustees, 
qucere. 

In  re  Davies  ;  Ellis  v.  Roberts,  [1898]  2  Ch. 

[142;    67    L.    J.    Ch.   507;    79   L.    T.   344— 

Kekewich,  J. 

31.  Delay  in  Accounting  by  Managing  Trustee 
-Action  against  both  Trustees  in  con  tequence- 


the  residue  of  her  estate  upon  trust  in  equal 
fourth  shares,  one  being  for  each  of  the  three 
younger  children  of  her  first  marriage  (namely, 
E,  and  W.,  the  daughters,  and  C,  one  of  the 
sons),  and  the  other  fourth  for  F.  M.  for  life, 
with  remainder  to  H.  F.  M.,  the  only  cliild  of 
the  marriage  of  F.  M.  with  the  testatrix.  At 
the  time  of  the  death  of  the  testatrix  her 
daughters  E.  and  W.  were  of  the  ages  of  twenty- 
six  and  twenty-four  respectively.  The  testatrix 
contemplated  that  E.  and  W.  should  after  her 
death  continue  to  reside  with  F.  M.  and  she  was 
known  to  have  expressed  a  wish  to  that  effect. 

E.  and  VV.  did,  in  fact,  continue  to  reside  with 

F.  M. — E.  until  her  marriage  in  July,  1899, 
and  W.  until  F.  M.  himself  married  again  in 
May,  1901. 

On  the  7th  of  May,  1904,  an  action  was  insti- 
tuted by  E.  and  W.  against  F.  M.,  asking  for  an 
account   of    the    income    to   which   they   were 
entitled  under  the  will  of  the  testatrix  from  the 
date  of   the   testatrix's  death.     F.   M.  deposed 
that  shoitly  after  the  testatrix's  death  he  made 
a  verbal  arrangement  with  E.  and    W.  that   in 
consideration  of  their  contributing  or  permitting 
him  to  retain  the  whole  of  the  income  of  their 
Costs  of  Action-Co-Trmtee's  Right  to  be  In-    ^^'^res  of  the  trust  estate,  he  shoul.l  bear  the  cost 
demnified.]—A  solicitor  trustee  who   managed    l?^*^^"'  ™'"'^*<^"''^"^*^  as  members  of  his  house- 
•  „„.^„Ai„    hold,  and 


the  trust   matters  was   guilty  of   unreasonable 


pay   or   proviile   the   money  for  the 


delay   in  accounting    to    the  beneficiary  ;    the    P-'^y^^nt  of  their  personal  expenditure,  including 

latter  in  consequence  brought  an  action  against    ^"^  ^^^'^  V>f  Vl^'.^.f  t"  r  '^Tif'^V    .^        ,        , 

both   trustees.     Accounts  were   then   delivered,      .  Joyce,  J.,  held  (93  L.  1.  72)  that  (1)  under  tiie 


and  everything  fouml  to  be  in  order. 

Held — that  the  managing  trustee  must  in- 
demnify his  co-trustee  against  the  costs  of  the 
action. 

Lockhart  v.  Reilly  ((1856)  25  L.  J.  Ch.  697) 
applied. 

In  re  Linsley  ;  Cattlky  u.  West.  [1904]  2  I 
[Ch.  785  ;  73  L.  J.  Ch.   841  ;  53  W.  11.  172—  ' 
Warrington,  J. 

32.  Liability  of  Trustees  to  Account — Trustees 
Directors  in  Might  of  Trust  Holding — Remune- 


circumstances tlie  alleged  arrangement  could  not 
be  held  binding  upon  E.  and  W..  and  that  an 
account  must  be  taken  of  the  income  of  the 
fourtli  shares  of  E.  and  W.  from  tlio  time  of  the 
death  of  the  testatrix  ;  but  that  (2), per  contra, 
there  must  bean  account  of  the  moneys  provided 
by  F.  M.  that  were  received  by  or  expended  by 
E.  and  VV.  for  tlieir  own  benefit,  and  an  impiiry 
as  to  what  sums  would  be  reasonable  and  proper 
to  be  allowed  to  F.  M.  by  E.  and  W.  out  of 
their  incomes  in  respect  of  their  residence  with 
or  maintenance  by  F.  M.  from  the  time  of  the 
testatrix's  death. 
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Accovints—Cantmtied. 

On  the  plaintiff's  appeal  against  the  second 
ruling  : 

Held— that  the  defendant  had  not  discharged 
the  otius  of  showing  that  he  had  made  E.  and  W. 
to  understand  that  they  were  to  pay  him  for 
their  maintenance,  and  that  the  appeal  must  be 
allowed. 

In  be  Moulton  ;  Grahameij.Moulton,  (1906) 
[94  L.  T.  454  ;  22  T.  L.  R.  380— C.  A. 

34.  Mortgage  by  1  rust  ee  of  Trust  Estate  jointly 
with  Own  —  Apportionment.'] — A  trustee  who 
wrongfully  raises  money  by  mortgaging  the  trust 
estate  jointly  with  own  in  proportion  to 
their  respective  values,  must  account  to  the 
trust  estate  for  the  sum  received  by  him  in  like 
proportion. 

Rochefoucauld  t.  Boustead,  [1898]   1   Oh. 
[550  ;  67  L.  J.  Ch.  427— C.  A. 

35.  Trustee  of  Real  E.state  Paying  a  Voluntary 
School  Rate — '•  Fair  and  Reasonable."] — A  pay- 
ment by  a  trustee  of  a  mere  voluntary  subscrip- 
tion cannot  be  allowed  in  his  accounts.  But  he 
may  justify  the  payment  of  a  voluntary  school 
rate  on  the  ground  that  a  board  school  would 
entail  a  rate  much  in  excess  of  the  subscription, 
and  can  only  be  averted  by  maintaining  a 
voluntary  school. 

How  r.  Earl  Winterton,  (1903)  51  W.  R. 
[262— Kekewich,  J. 

in.  APPOINTMENT  OF  TKTJSTEES. 

36.  Absence  Abroad  —  Temporary  RMurn — 
Trustee  Act,  1893  (56  &  57  Vict.  c.  53),  s.  10, 
subs.  1.]— The  plaintiff  and  Mrs.  W.  were  the 
trustees  of  a  will.  The  plaintiff  was  out  of  the 
United  Kingdom  for  more  than  twelve  months 
prior  to  1st  June,  1900,  the  date  of  the  deed 
whereby  Mrs.  W.  purported  to  appoint  someone 
else  in  his  place,  with  the  exception  of  one 
week  in  November,  1899,  during  which  he 
attended  at  the  ofhce  of  the  trustees'  solicitors 
and  transacted  part  of  the  business  of  the  trust. 

Held — that  the  power  of  appointing  new 
trustees  did  not  arise,  and  that  the  plaintiff  and 
Mrs.  W.  were  the  trustees  of  the  will. 

In  re  Walker,  Summers  v.  Barrow,  [1901] 

[1  Ch.  259  ;  70  L.  J.  Ch.  229  ;  49  W.  R.  167— 

Farwell,  J. 

37.  Appointment  by  Court — Judicial  Trustee.] 
— By  the  express  terms  of  the  Judicial  Trustee 
Act,  1896,  it  is  entirely  in  the  discretion  of  the 
Court  whether  a  judicial  trustee  shall  be  ap- 
pointed or  not ;  in  the  absence  of  misconduct  on 
the  part  of  a  sole  executrix  the  Court  refused  to 
appoint  a  judicial  trustee  on  the  application  of 
the  residuary  legatee  against  the  wish  of  the 
tenant  for  life  and  sole  executrix,  but  remitted 
the  summons  to  chambers  to  appoint  an  ordinary 
trustee  under  the  Trustee  Act,  1893,  to  act  with 
the  executrix,  such  trustee  to  be  nominated  by 
her. 


In  re  Ratclifp,  [1898]  2  Ch.  352  ;  67  L.  J.  Ch. 
[562  ;  78  L.  T.  834— Kekewich,  J. 

38.  Appointment  of  an  Unmarried  Woman  as 
Trustee.]— An  unmarried  lady  \rill  be  appointed 
trustee  if  the  Court  is  satisfied  that  she  is  capable 
of  acting  in  the  trust,  although  men  who  are 
admittedly  unexceptionable  have  consented  to 
act. 

In  re  Dickenson, [1902]  W.N.  104— Farwell,  J. 

39.  Donee  of  Power  appointing  him.self — 
Trustee  Act,  1893  (56  &  57  Vict.  c.  53)  s.  10  (1).] 
— A  person  appointing  new  trustees  under  the 
statutory  powers  contained  in  sect.  10  (1)  of  the 
Trustee  Act,  1893,  cannot  appoint  himself  either 
alone  or  jointly  with  others. 

Where,  however,  such  an  appointment  had 
been  made,  the  Court  in  the  exercise  of  its 
powers  itself  appointed  the  same  persons  to  be 
trustees. 

Montefiore  v.  Guedalla  ([1903]  2  Ch.  723  ;  73 
L.  J.  Ch.   13  ;    52  W.   R.   151  ;    89   L.  T.   472— 
Buckley,  J.,  infra')  distinguished  and  discussed. 
In  re  Sampson,  Sampson  r.  Sampson,  [1906] 

[I  Ch    435  ;  75  L.  J.  Ch.  302  ;  54  W.  R.  342  ; 
94  L.  T.  241— Kekewich,  J. 

40.  Donee  of  Poiver  appointing  himself  — 
Validity r^—T\i%x&  is  no  rule  (as  might  appear 
from  the  headnote  to  In  re  Skeat's  Settlement 
([1889]  42  Ch.  D.  522;  58  L.  J.  Ch.  656;  37 
W.  R.  778  ;  61  L.  T.  500— Kay,  J.),  that  a  donee 
of  a  power  to  appoint  new  trustees  cannot  ap- 
point himself. 

The  Court  allowed  the  executors   of   a   last 
surviving   trustee  to  appoint  one  of  their  own 
number  and  two  other  persons  as  new  trustees. 
Montefiore  v.  Guedalla  [1903]  2  Ch.  723  ; 

[73  L.  J.  Ch.  13  ;  52  W.  R.  151  ;  89  L.  T.  472 
— Buckley,  J. 

41.  Executors— Constructive  Trustee.^— Power 
of  Sale.]— A  testatrix  appointed  executors  with 
power  to  apply  income  for  maintenance  of 
daughters  and  an  ultimate  power  of  sale. 

In  1873  an  Order  of  Court  appointed  new 
"  trustees,"  the  executors  having  died. 

Held — that  such   new  trustees  had  all  the 

powers  of  the  original  executors,  and  could  sell 

without  the  concurrence  of  the  beneficiaries. 

In  re  Perrott  and  King's  Contract,  (1904) 

[90  L.  T.  156— Eady,  J. 

42.  Judicial  Trustee— Appointment  of  Suc- 
cessor-Unjitness  of  Person  Nominated— Juris- 
diction of  Court -Judicial  Trustee  Act,  1896, 
(59  &  60  Vict.  c.  35),  s.  1,  sub-ss.  1,  d— Judicial 
Trustee  Rules,  1897,  r.  23  (1).]— An  application 
was  made  to  the  Court  for  the  appointment  of  a 
judicial  trustee  in  succession  to  a  retiring  judicial 
trustee.  The  Court  was  not  satisfied  of  the  fitness 
of  the  person  nominated  by  the  applicant. 

Held— that  when  another  fit  person  was 
suggested  by  some  of  the  parties,  the  Court  was 
not  bound  to  appoint  the  official  trustee  under 
sub-sect.  3  of  sect.  1  of  the  Judicial  Trustee  Act, 
1896. 
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Appointment  of  Truateea—CorUimied. 
Douglas  v.  Bolam,  [1900]  2  Ch.  749  ;  83  L.  T. 
[448;  70   L.   J.    Ch.    1  ;    49    W.   R.    163;    17 
T.  L.  K.  1— C.  A. 

43.  Management  of  Land  during  Infaney — 
Infant  absolutely  entitled  by  Will — Conreyancing 
and  Law  of  Property  Aet,  1881  (44  k  45  Vict. 
c.  41),  s.  42  (1).]— Section  42,  sub-sect.  1  of  the 
Conveyaucing  and  Law  of  Property  Act,  1881, 
enabling  the  Court  to  appoint  trustees  on  the 
application  of  a  guardian  or  next  friend  of  an 
infant  beneficially  entitled  to  the  possession  of 
any  land,  applies  to  the  case  of  an  infant  taking 
absolutely  by  will. 

In  re  Bradshaw,  [1904J  1  Ir.  R.  18— M.R. 

44.  Management  of  Land  during  Infancy — 
Infant  taking  by  Descent — Conreyancing  and 
Laiv  of  Property  Act,  1881  (44  &  45  Vict.  c.  41), 
s.  42.]— The  provisions  of  sect.  42  of  the  Convey- 
ancing Act,  1881,  enabling  the  Court  to  appoint 
trustees  on  the  application  of  the  next  friend  of 
an  infant,  who  is  beneficially  entitled  to  the 
possession  of  any  land,  include  the  case  of  an 
infant  taking  by  descent. 

In  re  Glover,  [1899]  1  Ir.  R.  337— M.R. 

45.  Power  to  Appoint — Bodies  Corporate  (Joint 
Tenancy)  Act,  1899  (62  &  63  Vict.  c.  20).]— By  a 
marriage  settlement  two  trustees  were  appointed, 
and  it  was  provided  that  if  either  of  tde  trustees 
should  die  or  be  abroad,  or  desire  to  be  discharged, 
or  refuse  or  become  incapable  to  act,  then  and  in 
every  such  case  it  should  be  lawful  for  the  hus- 
band and  wife,  or  the  survivor  of  them,  to 
appoint  a  "  new  trustee." 

Held — that,  in  view  of  the  Bodies  C  )rporate 
(Joint  Tenancy)  Act,  1899,  upon  the  death  of 
one  of  the  trustees  a  limited  company  could  be 
appointed  under  the  power  as  a  trustee  jointly 
with  the  surviving  trustee. 

In  re  Thompson's  Settlement,  Thompson  r. 

[Alexander,  [1905]  1  Ch.  229,  74  L.  J.  Ch. 

133  ;  91  L.  T.  835  ;  21  T.  L.  R.  86— Eady,  J. 

46.  Power  given  to  "  My  said  Trustpes " — 
Whether  Power  Personal  or  Annexed  to  0(fice.'\ 
— Every  power  given  to  trustees  which  enables 
them  to  deal  with  or  affect  the  trust  property, 
is  primd  facie  given  to  them  as  an  incident  of 
their  office,  and  passes  with  the  office  to  its 
holders  for  the  time  being  ;  and  the  mere  fact 
that  the  power  is  one  recjuiring  the  exercise 
of  wide  personal  discretion  is  not  in  itself  suffi- 
cient to  exclude  such  presumption. 

Ruling  of  Sir  \V.  Grant,  M.R.,  in  Cole  v.  Wade 
((1807)  16  Ves.  27  ;  10  R.  R.  129)  considered  in 
the  light  of  the  decision  of  Crawford  v.  Forshaw 
((1891)  2  Ch.  261  ;  60  L.  J.  Ch.  683  ;  39  VV.  R. 
484  ;  65  L.  T.  32— C.  A.) 

A  testator  appointed  his  wife  M.,  his  brother 
C.  and  his  friend  R.  executors  and  trustees  of 
his  will ;  he  gave  all  his  estate  to  "  my  said 
trustees"  upon  trust  for  his  wife  for  life  "  with 
full  power  to  my  said  trustees"  to  expend  capital 
for  the  benefit  of  his  wife. 


Held — that  (although  C.  was,  as  a  reversioner 
under  the  will,  interested  in  preserving  the 
capital),  the  power  ought  not  to  be  regarded  as 
personal  to  the  original  trustees,  but  could  be 
exercised  by  the  trustees  for  the  time  being. 
In  re  Smith,  Eastick  r.  Smith,  [1904]  1  Ch. 

[139  ;  73  L.  J.  Ch.  74  ;  52  W.  R.  104  ;  89  L.  T. 
604  ;  20  T.  L.  R.  66— Farwell,  J. 

47.  Retirement — Discharge — Appointing  new 
Trustee  in  his  place — Practice — Trustee  Act, 
1893  (56  &  57  Vict.  c.  53),  s.  25.]— Either  from 
want  of  jurisdiction  or  from  refusal  to  exercise 
it,  the  Court  did  not  in  fact  discharge  trustees 
under  the  Trustee  Act,  1850,  without  appointing 
new  trustees  in  their  place  ;  and  the  same 
practice  obtains  under  the  Trustee  Act,  1893. 

In  re  Aston  ((ISSS)  23  Ch.  D.  217  ;  31  W.  R. 
801  ;  48  L.  T.  195-C.  A.)  applied. 

In  an  action  to  administer  a  trust  the  Court 
always  had,  and  still  possesses,  inherent  juris- 
diction to  discharge  a  trustee  without  appointing 
a  new  trustee  in  his  place. 

Courtenay  v.  Conrtenay  ((1846)  3  J.  v*c  Lat.  519, 
533)  followed. 
In  re  Chetwynd's  Settlement,  Scarisbrick 

[_v.  Nevinson,  [1902]  1  Ch.  692  ;  71  L.  J.  Ch. 

352  ;  SOW.  R.  361  ;86L.T.216;  18T.L.  R.  348 
— Farwell,  J. 

48.  Sole  surviving  Trustee  a  Lunatic  not  so 
found — Jurisdiction  to  appnnt   Aew   Trustee — 

Vesting  Order— Trustee  Act,  1893  (.=)6  <k  57  Vict. 
e.  53),  ss.  25,  n— Lunacy  Act,  1890  (53  &  54 
Vict.  c.  5),  s.  143.] — Where  the  sole  surviving 
trustee  of  a  settlement  is  a  person  of  unsound 
mind  not  so  found,  and  is  within  the  jurisdiction, 
the  Chancery  Division  of  the  High  Court  has, 
under  the  Trustee  Act,  1893,  jurisdiction  to 
appoint  new  trustees,  but  has  no  jurisdiction  to 
make  a  vesting  order. 

In  re  M.,  [1899]  1  Ch.  79  ;  68  L.  J.  Ch.  86  ;  47 

[W.  R.  267  ;  79  L.  T.  459  ;  15  T.  L.  R.  54— 

Stirling,  J. 

49.  Stattitory  Poivers — Existing  Trustees — 
Voting  Order.'] — The  Court  has  jurisdiction  to 
make  a  vesting  order  under  scots.  26  and  35 
of  the  Trustees  Act,  1893,  where  the  trustees  in 
whom  the  property  is  to  be  vested  have  been 
already  appointed. 

In  re  Kenny's  Trusts,  [1906]  1  Ir.  K.  531  — 

M.R 

IV.  BREACH   OF    TRUST. 

See  Sect.  VII.  Investments. 

And  see  Bankruptcy,  Nos.  70,  101,  102. 

60.  Acting  '■^  hoiu'xtly  and  retsonably  " — 
^'Fairly  to  be  excused" — Uelief  from  Liability 
—Judicial  Trustees  Act,  189t>  (59  &  60  N'ict. 
c.  35),  s.  3  (1).  — In  applying  sect.  3  of  the 
Judicial  Trustees  Act,  1896,  regard  ought  to  be 
had  to  the  nature  of  the  will,  or  other  instrument 
creating  the  trust,  itself,  and  the  difficulties  in 
which  the  trustees  may  be  placed  by  it.  Where, 
therefore,  the  trubtees  and  executors  of  a  will, 
in  assumed  compliance  with  a  direction  therein 
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Breach  of  Trust — Continued. 


j  53.  Advancement  out  of  Presumptive  Share— 
\  Share  Vexted—Adi-ance  to  Pay  Debt  of  Husband 
contained  to  maintain  the  testators  estate  m  i  child— Trustee  Husband's  Creditor.']— ¥..  D. 
the  like  mode  of  investment  as  the  same  should  ^.^^  ^^  ^^^  20th  April,  1878,  and  by  his 
be  at  his  decease,  until  the  happenmg  of  a  |  ^^^  j^^  ^j^.^^^^^  j^j^  |.j,ygtggg  to  apply  towards  the 
certain  event,  neglected  for  about  eighteen  ,  g^^j^^ation  or  maintenance,  or  otherwise  for  the 
months  to  call  in  a  debt  of  £166  due  upon  a  ^^^^^^  ^j  each  of  his  children  entitled  under 
promissory  note,  the  estate  in  consequence  sus-  ■  .     ,     ,   .  , 

taining  a  loss. 

Held— that,  it  was  a  case  to  which  the 
section  was  applicable,  and  that  the  trustees 
and  executors,  having  acted  honestly  and 
reasonably,  ought  fairly  to  be  excused  for  the 
breach  of  trust,  and  ought  not  to  be  made  liable 


the  trusts  of  the  will  to  a  share  not  absolutely 
vested,,  the  annual  income  of  such  share  ;  and 
the  will  further  declared  that  it  should  be 
lawful  for  the  trustees  to  apply  in  or  towards 
the  advancement  in  life  of  each  child  a  sum  not 
exceeding  £500  of  her  presumptive  share,  such 
sum  or  lesser  sum  to  be  paid  if  the  trustees  should 
for  the  loss  iiicurred  thereby,  the  smallness  of  '  think  fit,  notwithstanding  that  the  child's  share 
the  amount  of  the  debt  exonerating  them  from  |  was  settled  as  thereinafter  mentioned,  and  the 
liability  for  omitting  to  obtain  the  directions  of  |  trustees  were  to  be  the  sole  judges  of  the 
the  Court.  I  advisibility  of  such  payment,  and  of  what  the 

r.onoTo'term    "advancement    in    life"    might    signify. 
In  re  Grindey  ;  Clews  v.  Geindey,  [isysj  z    ^^^^^^^  j^^  that,  after  the  shares  became  vested 


[Ch.  593  ;  67  L.  J.  Ch.  62-t  ; 
T.  L.  K.  555  ;  4 


79   L.  T.  105 
W.  R.  53— C. 


by  the  children  coming  of  age,  the  income  was 
to  be  paid  to  the  children  for  life,  and  after 
their  death  to  their  children  as  they  should 
appoint,  and  if  there  were  no  children,  to  go  as 
they  should  appoint,  and  in  default  to  their  next 


51.  Acting  Reasonably—Fraud  hy  Trustees 
SoUeitor.s'  Clerk— Relief  of  Trustee— Judicial 
Trudeex  Act,  1896  (59  &  60  Vict.  e.  35),  s.  3.]—  !  ^j  j.Jq_ 

A  lady  succeeded  to  the  office  of  trustee  through  i  rpj^^"  ^gstator  left  two  children  :  F.  J.,  who  is 
the  death  of  her  husband.  She  lived  at  some  ^^j^  jj^jng  and  unmarried,  and  who  came  of  age 
distance  from  London,  and  employed  her  London  j^^  jgg^  .  ^^^  ^  ^^  ^^o  came  of  age  in  1881, 
solicitors  as  her  agents.  The  solicitors  ascer-  ^^^  j^  'jgg-  married  D.  W.  M.,  and  of  that 
tained  what  sums  were  to  be  paid  and  they,  ^jarriage  there  are  six  children,  who  are  the 
having  been  entrusted  with  a  cheque-book,  drew  |  pj-gggj^^  plaintiffs, 

the  cheques  and  then  sent  them  to  this  lady  for  =  ^^  jggy  ^-^q.  trustees  of  the  will  were  the  present 
signature.  These  cheques  were  always  signed  to  i  defendant  F.  and  one  C.  M.  was  indebted  to  F., 
order.  The  lady  signed  the  cheques,  and  the  ^^j^^^as  pressinghim  for  payment,  and  the  money 
solicitors  sent  on  the  cheques  to  the  persons  ^^^  advanced  to  A.  M.  M.  the  wife  and  F.  J.  D. 
entitled.  A  clerk  of  the  solicitors  told  the  lady  ;  ^.j^^  sister-in-law  for  the  purpose  of  being  used  by 
a  plausible  story,  intending  to,  and  did,  deceive  '  ^^^  husband  to  repay  his  debt  to  F. 
her  into  signing  and  initialling  three  cheques,  I  jj^^  defendant  C.  became  a  trustee  after  the 
thus  enabling  the  clerk  to  obtain  payment  for  |  alleged  breach  of  trust, 
the  cheques  and  to  decamp  with  the  proceeds.       1      jjeld that  under  the  will  there  was  no  power 

Held— that  the  lady  had  not  acted  otherwise  1  to  make  any  advance  at  all  at  the  time  this 
than  reasonably,  and  she  was  not  bound  to  make  i  advance  was  made,  for  it  was  to  be  made  out  ot 
good  the  loss  to  the  trust  estate  merely  because  '  the  presumptive  share,  and  not  when  the  share 

1 i.„:t '  ^i„..i.  \.^A  Ar,tr.^,^Aa,^  tVio  friicf  •  onrl  I  was  vested  ;  and  that  an  advance  for  the  use  ot 

the  husband  in  his  business  could  not  be  warran  ted 


her  solicitors'  clerk  had  defrauded  the  trust ;  and 
that  she  was  entitled  to  relief. 


under  the  will,  and  that  certainly  it  was  not  a 
proper  or  justifiable  exercise  of  the  power  of 
advancement,  it  being  understood  that  the  money 
was  to  be  used  to  repay  the  debt  to  F. 

Further,  tiiat  the  money  advanced  to  A.  M.  M. 

_.-.   Action  against    Trustees— Judgment  de-    jj^gt  be  replaced,    but    with    regard   to    that 

clariiig  Defendants  Liable  for  Breach  of  ^'''^^^  j  advanced  to  F.J.  D.,  the  present  plaintiffs  having 


In  re  Smith  ;  Smith  r.  Thompson  (1902)  71 

TL.  J.  Ch.  411  :  86  L.  T.  401  ;  18   T.  L.  E. 

432-Kekewich,  J. 


only  a  possibility  of  an  interest  in  that  money, 
no  order  could  be  made. 

MoLYNEUX  V.  Fletcher  [1893]  1  Q.  B.  648  ; 
[67  L.  J.  Q.  B.  392     "    ' 


211; 


•8L.  T.  Ill  ;  14T.  L.  R. 
46  W.  R.  576— Kennedy,  J. 


-Death  of  07ie  Defendant — Order  to  Continue 
Proceedings  —  Application  of  Co-Defendant 
Seeking  Contribution.']— In  an  action  against 
trustees  for  a  breach  of  trust,  one  of  the  defen- 
dants paid  into  Court  a  sum  for  which  the 
defendants  were  subsequently  declared  liable. 
Some  years  after  the  final  judgment  in  the 
action,  a  co-defendant,  who  at  the  time  of  the 
judgment    had    no    means,    died    entitled,    as 

alleged,  to  a  policy  of  insurance  which  then  j  the  "residue'' of  his  estate  to  trustees  upon  trust 
became  payable.  On  the  application  of  the  j^j.  conversion  and  out  of  the  income  to  pay 
first-mentioned  defendant,  who  desired  to  seek  ^gj-tain  annuities  to  his  widow,  three  daughters, 
contribution  from  the  estate  of  the  deceased,  ^nd  a  daughter-in-law,  and  to  accumulate  the 
the  Court  made  an  order  for  continuing  the  !  g^rpius  for  21  years  from  his  death,  the  accumu- 
proceedings  against  the  personal  representative  I  jations  to  be  added  to  the  capital.     The  capital 


64    Anmtity— Failure  to  deduct  Income  Tax 

iJability— Trustee  Act,  1888  (51  &  52  Vict. 

c.  65),  s.  8.']— A  testator  by  his  will  bequeathed 


of  the  latter. 

COLLiNGS  V.  Wade,  [1903]  1  Ir.  R.  89— V.-C. 


was  to  be  divided  after  the  death  of  the   last 
annuitant  among  the  testator's  grandchildren. 
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Breach  of  Trnst—Conlinued. 
One  of  the  annuitants  was  a  trustee  of  the  will 
The  trustees  paid  the  annuities  without  deduc- 
tion of  income-tax,  the  income-tax  on  the  whole 
income  of  the  fund  being  paid  before  the 
income  came  to  the  hands  of  the  trustees. 

Held — that  the  trustees  had  committed  a 
breach  of  trust  in  paying  the  annuities  without 
deducting  the  income-tax,  but  as  it  was  an 
innocent  breach  of  trust  they  could,  under 
sect.  8  of  the  Trustee  Act,  1888,  set  up  the 
Statute  of  Limitations  as  a  bar  to  a  claim  for 
more  than  six  years'  arrears  of  payment,  except 
in  the  case  of  the  trustee  annuitant  who  had  had 
the  benetit  thereof. 
In  re  Sharp;  Ricketts  v.  Ricketts,  [190ti] 

[1  Ch.  793  :  75  L.  J.  Ch.  458  ;  95  L.  T.  522  ; 
22  T.  L.  R.  368— Eady,  J. 

55.  Balances — Simple  or  Compound  Interest 
—Rate  of  Interest.] — A  testator  by  his  will 
directed  his  estate  to  be  realised  and  invested 
in  the  usual  way,  and  to  be  held  upon  trust  to 
pay  the  income  to  his  wife,  and  then  upon  trust 
for  certain  of  his  children.  There  were  clauses 
for  maintenance  and  education,  and  directions  to 
invest  the  residue  of  the  income  so  as  to  accumu- 
late at  compound  interest.  After  the  death  of 
the  widow  the  maintenance  and  education  were 
voluntarily  undertaken  by  a  friend,  who,  with  a 
view  to  increasing  their  respective  shares  in  the 
testator's  estate,  informed  tiie  trustees  that  the 
whole  of  the  income  might  be  re-invested  by  way 
of  accumulation.  The  trustees  neglected  to 
accumulate.  The  contention  was  whether  the 
trustees  were  liable  for  compound  interest  with- 
out there  being  any  wilful  default. 

Held — that  it  is  a  general  rule  that  only 
simple  interest  is  charged  on  the  funds  in  the 
hands  of  trustees  and  executors.  The  principle 
upon  which  the  Court  proceeds  is  to  charge  them 
only  with  the  interest  which  they  have  received, 
or  which  it  is  justly  entitled  to  say  they  ought 
to  have  received,  or  which  it  is  so  fairly  to  be 
presumed  that  they  did  receive  that  they  are 
estopped  from  saying  they  did  not  receive  it.  An 
improper  investment  must  be  treated  as  if  it  had 
not  been  made,  or  had  been  made  for  the  benefit 
of  the  trustees  out  of  their  own  moneys,  and  on 
that  footing  the  charge  of  compound  interest  is 
to  be  made.  The  practice  now  is  to  charge 
interest  at  the  rate  of  3  i)er  cent,  instead  of  i. 
The  trustees  were  chargeable  with  compound 
interest  at  3  per  cent.,  with  annual  rests  from 
one  year  after  testator's  death. 

Xnott  V.  Cottee  ((1852)  16  Beav.  77)  followed. 

In  re  Barclay;  Barclay- r.  Andrew,  [1899] 

[1  Ch.  674  :  68  L.  J.  Ch.  383  ;  80  L.  T.  702— 

Stirling,  J. 

66.  De/aulting  Co-trustee — LiahiUty  of  In- 
active Co-trustee — Acting  ^^  honestly  and  reason- 
ably''—Judicial  Trustee  Act,  18%  (59  &  60 
"Vict.  c.  35),  s.  3] — P.,  the  active  trustee  of  the 
two  trustees  of  the  dissolution  deed  of  a  building 
society,  who  had  been  required  to  give  an 
account  of  moneys  received  and  expended  by 
them,  had  absconded.  Where  the  cestuis  que 
b.d. — VOL.  III. 


trust  asked,  by  summons,  for  the  payment  by 
I  the  remaining  trustee  of  the  costs  of  the  action 

which  had  ensued, 
I      Held— that   S.,  the   remaining   trustee,   had 

acted  dishonestly — within  the  meaning  of  sect.  3 
!of  the  Judicial  Trustee  Act,  1896 — in  permitting 
1  his  co-trustee  to  manage  the  affaii-s  without 
j  check  or  inquiry,  and  was  therefore  liable  to  pay 
I  all  the  costs  of  the  action. 

In  re  Second  East  Dulwich  74oth  Starr- 

[BOWKETT     BCILDING     SOCIETY;    MlALL    V. 

j     Pearce  and  Streeteb,  (1S99)  68  L.  J.  Ch. 

j      196  ;     47    W.     R.    408  ;     79     L.    T.    726— 

Kekewich,  J. 

57.  Foreign  Securities — One  Trustee  Abroad, 
the  Othtrs  in  England — Loss  of  Foreign  Securi- 
ties by  Trustee  Resident  Abroad — Laches — 
Trustee  Act,  1888  (51  &  52  Vict.  c.  59),  «.  8.]— 
A  testator  left  his  residuary  estate  to  G.  W.  T. 
and  others  upon  trust  for  his  daughter  A.  H.  T. 
for  life,  for  her  separate  use,  with  remainder  as 
she  should  appoint.  Cf.  W.  T.  survived  his  co- 
trustees, and  died  in  1879,  having  by  his  will 
appointed  J.  T.  L.  and  W.  H.  S.  executois 
thereof.  W.  H.  S.  resided  in  America  and  had 
the  custody  of  certain  American  securities,  part 
of  the  estate.  He  regularly  paid  the  income 
thereof  to  A.  H.  A.  (formerly  A.  H.  T.),  the 
tenant  for  life.  New  tiustees  were  appointed  in 
1883.  The  tenant  for  life  died  in  1892,  having 
by  her  will  left  her  property  to  her  husband, 
who  survived  her.  W.  H.  S.  was  recognised  as 
the  American  trustee,  and  wlien  pressed  to 
transfer  the  American  securities  to  the  new 
trustees  in  England  he  refused  to  do  so.  It  was 
then  discovered  that  he  had  recently  made  away 
with  the  securities  and  was  insolvent.  The  new 
trustees  and  the  widower  of  the  tenant  for  life 
brought  an  action  against  J.  T.  L.  and  W.  H.  S. 
to  render  J.  T.  L.  liable  for  the  loss. 

Held— that  sect.  8  of  the  Trustee  Act,  1888, 
was  a  good  defence  as  against  the  new  trustees  ; 
that  as  to  the  widower  he  was  guilty  of  such 
laches  in  not  taking  steps  to  obtain  the  transfer 
as  debarred  him  from  relief,  because  in  such  a 
case  a  delay  for  a  shorter  time  than  that  pre- 
scribed by  any  Statute  of  Limitations  may  be 
sufficient,  though  in  all  cases  regard  should  be 
had  to  the  length  of  the  delay  and  the  nature  of 
the  acts  done  during  the  interval,  and  it  should 
appear  that  there  was  suflicient  knowledge  of 
the  facts  constituting  the  title  to  relief. 
In  he  Taylor:  Atkinson  r.  Lord,  (1900)  81 
[L.  T.  812. 

58.  Fraud  of  One  Tru.ttrc—LiabUiti/  of  Other 
—Purchase  of  Inscrihrd  Stock  by  Broker  Co- 
trustee— Acceptance  ot  Half  Connnission — Lia- 
bility for  Loss  of  Trust  Property  through  Fraud 
of  Co-trustee— Trustee  Act,  1893  (56  &  57  Vict. 
6-.  53),  s.  2i— Judicial  Trustees  Act,  1896  (.^9  & 
60  Vict.  c.  35),  s.  3.]— A  trustee  is  not  liable  for 
the  fraud  of  a  broker  co-trustee  where,  the  latter 
having  been  instructed  to  buy  inscribed  stock, 
the  former  has  done  all  that  could  be  expected 
of  an  ordinary  prudent  man  to  see  that  the  in- 
vestment has  in  fact  been  made. 

32 
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Breach  of  Trust — Continued. 

It  is  not  the  usual  business  practice  for  a  pur- 
chaser of  inscribed  stock  to  attend  personally  at 
the  Bank  to  accept  the  transfer  :  a  trustee  is  not, 
theiefore,  liable  because  his  omission  to  do  so 
allows  his  broker  co-trustee  to  commit  a  fraud. 

The  fact  that  a  share  of  the  commission  has 
been  accepted  from  the  broker  co-trustee,  who  is 
entitled  to  remuneration  under  the  terms  of  the 
trust  deed,  does  not  affect  his  liability. 
Shepherd  v.  Hakkis    and    Others,   [1905] 

[2  Ch.  310  ;  74  L.  J.  Ch.  .574  ;  53  W.  R.  570  ; 
93  L.  T.  45  ;  21  T.  L.  R.  597— Farwell,  J. 

59.  Investment — Trustee  Improperly  Invest- 
ing Trust  Money  in  Business — Option  of  cestui 
que  trust  to  hare  Interest  at  5  per  cent.'\—\l  an 
executor  or  trustee  makes  profit  by  an  improper 
dealing  with  the  assets  or  the  trust  fund  that 
profit  he  must  give  up  to  the  trust.  If  that  im- 
proper dealing  consists  in  embarking  or  investing 
the  trust  money  in  business,  he  must  account  for 
the  profits  made  by  him  by  such  employment  in 
such  business  ;  or  at  the  option  of  the  cestui  que 
trust,  or  if  it  does  not  appear,  or  cannot  be  made 
to  appear,  what  profits  are  attributable  to  such 
employment,  he  must  account  for  trade  interest, 
that  is  to  say,  interest  at  5  per  cent.,  notwith- 
standing that  5  per  cent,  is  not  the  current  mer- 
cantile rate  of  interest. 

Rule    laid  down  by  James,   L.J.,  in  Vyse  v. 
Foster  iim2')  L.  R.  8  Ch.  309.  329  ;  42  L.  J.  Ch. 
245,  248;    27  L.  T.  (N.s.)  774  ;  21  W.  R.  207) 
followed. 
In  ee  Davis  ;  Davis  r.  Davis,  [1902]  2  Ch, 

[314  ;  71  L.  J.  Ch.  539  ;  51  W.  R.  8  ;  86  L.  T. 
523— Farwell,  J. 

60.  Leaving  Money  in  Hands  of  Law  Agent 
for  Six  Months  uninvested — Bankruptcy  of  Law 
Agent— Loss  of  Part  of  Fund — Trustee  Act, 
1893  (56  &  57  Vict.  c.  53),  s.\7,  «mJ-«.3.]— Three 
gentlemen  were  trustees  of  a  fund  set  apart  to 
answer  a  life  annuity  and  divisible  on  the  death 
of  the  annuitant  among  the  persons  entitled  in 
remainder.  The  sum  of  £3,700,  part  of  this  fund, 
was  invested  on  a  heritable  bond.  On  July  15th, 
1887,  the  bond  was  paid  off.  The  trustees  allowed 
their  law  agent  to  receive  the  money  and  to 
retain  it  in  his  hands  uninvested  for  rather  over 
six  months.  At  the  end  of  that  time  the  law 
agent  became  bankrupt,  and  the  greater  part  of 
the  fund  was  lost.  The  surviving  trustee  and  the 
representatives  of  the  other  two,  who  were  dead, 
contended  that  the  trustees  were  not  responsible 
for  the  loss. 

Held  (Lord  Morris  dissenting) — that  the 
trustees  were  guilty  of  a  plain  and  positive 
breach  of  trust,  and  were  liable  to  replace  the 
money  lost  by  reason  of  their  gross  neglect,  that 
the  immunity  clause  did  not  afford  the  trustees 
any  protection,  and  that  the  money  with  interest 
at  3  per  cent,  must  be  paid  by  the  trustees  or 
their  representatives  to  the  judicial  factor. 

Decision  of  First  Division  of  Court  of  Session 
((1898),  25  R.  697)  reversed. 

Wyman  v.  Paterson,  [1900]  A.  C.  271  ;  69  L.J. 
[P.  C.  32  ;  82  L.  T.  473  ;  16  T.L.  R.270— P.  C. 


61.  Leaving  3Ioney  in  Hands  of  Solicitor  to 
the  Trust — Not  Employing  Stockbrokers — Fraud 
of  Solicitor— Relief— Judicial  Trustees  Act,  1896 
(59  &  60  Vict.  c.  35),  s.  3.]— In  1877  a  firm  of 
solicitors  commenced  to  act  as  solicitors  for  the 
trustee  of  a  settlement,  and  continued  so  to  act 
in  all  trust  matters  down  to  1899.  C.  H.  was  a 
partner  in  the  firm  throughout,  and  was  the 
partner  particularly  concerned,  having  the  per- 
sonal conduct  of  this  particular  trust.  The 
trustees,  without  employing  a  broker,  allowed 
moneys  for  investment,  arising  from  the  sale  of 
trust  funds,  to  remain  in  the  hands  of  C.  H.,  who 
used  it  for  his  own  purposes.  No  complaint  was 
made  of  non-receipt  of  income  by  the  benefi- 
ciaries, but  the  trustees  never  took  any  steps  to 
ascertain  that  the  stock  supposed  to  have  been 
purchased  had  got  into  their  names,  nor  did  they 
open  a  trust  account  to  be  under  their  control. 
They  accepted  C.  H.'s  statements  without  inquiry 
or  investigation. 

Held— that  the  trustees  were  not  justified  in 
entrusting  the  investment  to  their  solicitor  and 
allowing  him  to  get  control  of  the  trust  money 
for  that  purpose  ;  that  in  the  present  case  there 

I  was  not  any  moral  necessity  or  sufficient  practical 
reason  from  the  usage  of  mankind  or  otherwise 

'  to  justify  them  in  so  acting  ;  that  the  trustees 
were  liable  as  for  breaches  of  trust ;  and  that 
they  could  not  be  relieved  under  the  provisions 
of  sect.  3  of  the  Judicial  Trustees  Act,  1896,  for 
though  they  had  acted  honestly,  they  had  not 
acted  reasonably. 

Williams  v.  Byron,  [1902]  18  T.  L.  R.  172— 
[Byrne,  J. 

62.  Liability — Concurrence  of  cestui  que  trust 
— Fu7id  Replaced  by  Trustee — Income  of  such 
Fund.]— The  Trustee  Acts  of  1888  and  1893 
enlarge  and  do  not  curtail  the  jurisdiction  of 
the  Court  as  to  indemnifying  and  relieving 
trustees. 

Independently  of  those  Acts  a  beneficiary  of 
full  capacity  who  with  full  knowledge  consents 
either  in  writing  or  by  parol  to  a  breach  of  trust 
has  no  claim  against  the  trustee  for  any  loss 
thereby  occasioned  to  that  beneficiary's  interest 
in  the  trust  funds. 

In  1885  a  trustee,  with  the  consent  of  the 
tenant  for  life,  handed  over  the  trust  funds  to 
the  latter's  wife,  who  spent  them.  In  1891  the 
trustee  was  ordered  at  the  suit  of  the  remainder- 
men to  replace  the  funds  by  means  of  insurances 
on  his  life,  kc.  :  at  the  time  of  his  death  in  1902 
the  whole  fund  was  replaced  with  a  surplus 
representing  income  since  1891, 

Held — that,  as  the  tenant  for  life  had  con- 
curred in  the  breach  of  trust,  he  could  not  require 
the  trustee  to  make  good  his  life  interest,  and 
that  the  trustee's  representative  was  entitled  to 
this  surplus  as  against  the  life  tenant's  trustee  in 
bankruptcy, 
Fletcher  v.  Collis.  [1905]  2  Ch.  24  ;  74  L.  J 

[Ch.  502  ;  53  W.  R.  516  ;  92  L.  T,  749— C.  A. 

63.  Liability  of  Retired  Trustees — Liability 
for  Wrotig  Investment  —Trustees  Retired  from  a 

Trust  and  Appointed  or  Concurred  in  tlm  Ap- 
pointment of  New  Trustees — The  New  Trustees 
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Breach  of  TTVLat—ConUnued. 

Committed  a  Breach  of  Trust.] — In  an  action 
by  an  infant  eextiii  que  trvxt  it  was  sought  to 
make  the  retiring  trustees  liable  for  the  breach 
committed  by  the  new  trustees. 

Held — that  the  retiring  trustees  had  no 
reasonable  ground  for  believing,  and  ditl  not 
believe,  that  the  trust  would  be  otherwise  than 
secure  in  the  hands  of  their  successors,  that  they 
had  never  contemplated  anj'  breach  of  trust,  and 
certainly  not  that  actually  committed,  and  that 
they  were,  therefore,  not  liable. 

The  retiring  trustees  had  themselves  committed 
a  breach  of  trust  by  investing  in  an  unauthorised 
security.  They  claimed  to  be  entitled  to  a  re- 
turn of  the  security  on  making  good  the  loss  to 
the  trust  estate. 

Held— that,  as  against  the  infant  cestui  que 
trust,  they  were  not  entitled  to  a  return  of  the 
security. 

Hkad  v.   Gould,   [1898]   2   Ch.  250  ;  67  L.  J. 

[Ch.  480  ;  78    L.  T.  739  ;  14  T.  L.  R.  444  ;  46 

W.  R.  597— Kekewich,  J. 

64.  Payment  of  Part  of  Claim  by  Oil",  Trustee. 
— Insolvency  of  Co-Trustee — Right  to  jfrore  for 
Full  Amount  against  Edate  if  Insolcent  Trus- 
tee.^— Where  a  sum  of  money  is  found  due  by 
the  certificate  of  a  master,  made  under  an 
order  of  the  Court,  from  trustees  in  respect  of  a 
breach  of  trust,  and  one  trustee  has  subsequently, 
under  a  compromise  sanctioned  by  the  Court, 
paid  part  of  the  amount  due  in  full  satisfaction 
of  his  own  liability,  and  another  trustee  dies 
insolvent,  the  cestui  que  trust  can  prove  against 
the  estate  of  the  insolvent  trustee  for  the  full 
amount  found  due  by  the  certificate,  without  i 
giving  credit  for  sum  received  under  the  com-  j 
promise.  j 

Edwards  v.  Hood-Barrs,  [1905]  1  Ch.  20  ;  74 

[L.  J.  Ch.  167  ;  91   L.  T.  766  ;  2\   T.  I>.  R.  89 

— Kekewich,  J. 

65.  Power  to  lend  Firm  Money — Bissolutio?i 
of  Partnership — Discharge — Partnership  Act, 
1890  (53  &  54  Vict.  c.  39),  s.  17,  sub-s.  3.]— A 
power  to  lend  to  a  firm  consisting  of  certain 
individuals  does  not  authorise  a  loan  to  a  firm 
differently  constituted,  whether  including  more 
individuals  or  less. 

A  testator,  a  retired  partner  in  a  firm,  by  a 
will  nominated  his  wife  and  two  of  the  three 
remaining  partners  in  the  firm  as  his  trustees, 
and  he  •'  specially  authorised "  his  trustees  to 
allow  his  share  of  the  capital  at  his  death  to 
remain  as  a  loan  to  the  firm.  The  wife  died. 
One  of  the  three  partners— thi;  appellant — 
retired  under  an  agreement  by  which  the  two 
continuing  partners  ))aid  him  a  sum  of  £9,0<iO 
for  his  interest  in  the  fiim,  and  took  over  all 
liabilities  and  released  him  of  all  debts.  They 
subsequently  discharged  him  and  the  old  firm  of 
the  debt  due  to  the  trust.  Soon  after  the  new 
firm  became  insolvent.  New  trustees  of  the 
trust  were  appointed,  and  as  creditors  on  the 
new  firm  they  received  a  dividend  out  of  the 
new  firm's  assets. 


Held — that  the  lending  of  the  testator's  share 
of  the  capital  to  the  new  firm  was  not  within 
any  power  given  by  the  will,  and  as  it  was  not  a 
proper  investaient,  it  was  a  breach  of  trust ;  that 
the  discharge  which  was  gratuitous  was  a  frau- 
dulent breach  of  trust ;  that  the  appellant  was 
liable  to  make  good  the  loss  to  the  trust  estate. 

Decision  of  the  First  Division  of  the  Court  of 
Session  ((1900)  37  S.  L.  R.  557)  affirmed. 

Smith  v.  Patrick,  [1901]  A.  C.  282  ;  70  L.  J. 

[P.  C.  19  ;  84  L.  T.  740  ;    17  T.  L.  R.  477— 

H.  L.  (Sc). 

66.  Principal  Debtor — Surety — Indemnities  — 
Release  of  Debt.] — Where  the  life  tenant  (a 
married  woman)  of  the  income  from  investments 
of  a  settled  fund  of  £30,000,  having  a  power  of 
appointment  by  will  over  the  capital  and  income 
of  the  same,  requested  the  trustees  to  sell  so 
much  as  would  realise  the  sum  of  £10,000,  which 
she  was  desirous  of  handing  to  her  husband, 
himself  one  of  the  trustees  :  and  where,  all 
parties  understanding  that  the  said  sale  and 
payment  were  breafhes  of  trust,  the  other 
trustee  only  consented  on  the  life  tenant  and 
the  co-trustee  agreeing  to  enter  into  a  covenant 
to  indemnify  him  against  all  claims  ;  and  where 
the  said  sum  was  not  repaid  to  the  life  tenant 
prior  to  her  death,  nor  to  her  estate  since  her 
death  upon  the  demand  of  the  other  trustee  : — 

Held — that  the  husband  of  the  life  tenant 
was  the  principal  debtor  to  his  wife's  estate,  and 
that  she  was  surety. 

Hkld  further —that,  upon  the  true  con- 
struction of  the  will  of  the  life  tenant,  the 
£10,000  passed  to  the  husband. 


In  re  Baird;  Baird  r.  Staveley  Hill,  (1899) 
[47  W.  R.  277— Kekewich,  J. 

67.  Sale  by  Trustee  to  Himself —Consent  of 
Beneficiaries — E.recutory  Sale  to  a  Third  Party 
— TruMee  taking  over  Third  Party's  Contract.] 
— A  trustee  for  the  sale  of  property  cannot 
himself  be  the  purchaser  of  it. 

If,  notwithstanding  the  form  of  the  convey- 
ance, the  trustee  (or  any  person  claiming  under 
him)  seeks  to  justify  the  transaction  as  being 
really  a  purchase  from  the  cestui  que  tru-tts,  it 
ought  not  to  be  assumed,  in  the  absence  of  evi- 
dence to  the  contrary,  that  the  transaction  was 
a  proper  one.  and  that  the  cestui  que  trusts  were 
informed  of  all  necessary  matters.  The  burthen 
of  proof  that  the  transaction  was  a  righteous  one 
rests  upon  the  trustee,  who  is  bound  to  produce 
clear  affirmative  proof  that  the  parties  were  at 
arm's  length  ;  that  the  cestui  que  trusts  hail  the 
fullest  information  upon  all  material  facts  ;  and 
that  h  iving  this  information,  they  agreed  to  and 
adopted  what  was  done. 

If  a  contract  with  a  third  person  to  purchase 
is  c.Kecutory  only,  the  trustee  who  is  vendor  has 
power  either  to  enforce  or  rescind  or  alter  the 
contract,  but  cannot  step  into  the  third  person's 
place  and  take  over  the  third  pereon's  contract 
for  his  own  benefit. 

Parker  v.  McKeuna  ((1874),  L.  R.  10  Ch  flfi  ; 
44  L.  J.  Ch.  425  ;  23  W.  U.  271  ;  31  L.  T.  \.  S. 
739'i  followed. 
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Breach  of  Trust— Coii'inued. 
Williams  v.  Scott,  [1900]  A.  C.  499  ;  69  L.  J. 
[P.  C.  77  ;  49  W.  R.  33  ;  82  L.  T.  727  ;   16 
T.  L.  R.  450— P.  C. 


68.  Sale  of  Leaseholds — Xo  Power  of  Sale 
LlaUlity  of  TnisteeK   to    maJte  good   Income 
Relief— Judical    Tnistir    Act,   1896   (o9   &   ' 
Vict.  c.  35),  s.  3.] — Where  trustees  of  a  settle- 
ment which  did  not  contain  a  power  of  sale  had, 
in  the  bond  fide  belief  that  they  possessed  such 
a  power,  advantageously  sold  leaseholds  which 
formed  part  of  the  trust  estate. 

Held— that  under  sect.  3  of  the  Judicial 
Trustee  Act,  1896,  they  were  entitled  to  be 
relieved  from  personal  liability  to  make  good  the 
diminution  of  income  sustained  by  the  tenant 
for  life  in  consequence  of  the  sale. 

Decision  of  Kekewich,  J.  ([1898]  2  Ch.  521  ; 
67  L.  J.  Ch.  649  ;  46  W.  R.  682  ;  79  L.  T.  109), 
affirmed. 
Perkins  v.  Bellamy,  [lf-99]  1  Ch.  797  ;  68  L.  J. 

[Ch.  397  ;  47  W.  R,  417  ;  80  L.  T.  478— C.  A. 

69.  Trttxice  lending  Money  to  his  Solicitor 
without  Securitij  with  Notice  of  Trust — Summarg 
Order  on  Solicitor  to  bring  the  Money  into 
Court.] — The  defendant  being  a  clerk  in  the 
employment  of  M.,  a  solicitor,  in  1895,  received, 
as  executor  of  a  will  of  a  testatrix,  a  small  sum 
of  money  to  which  the  plaintiffs  were  entitled. 
This  money  the  defendant  handed  over  to  his 
master,  M.,  who  had  acted  as  his  solicitor  in 
proving  the  will  of  the  testatrix,  and  who  took 
it,  knowing  it  to  be  trust  money,  and  retained 
it  without  giving  any  security.  The  money  was 
called  in.  It  was  not  forthcoming.  The 
plaintiffs  served  M.  with  notice  of  motion  for  t.n 

order  on  him  to   bring  the  money  into  Court.  :  177)^  and  that  the  plaintiffs  were  not  entitled  to 
M.  made  an   affidavit  that   he   would   pay  the  j  more   than   the   10   per  cent.,   which   they  had 
money  "in  due  course,"  but  objected  that  the 
Court  had  no  jurisdiction  in  an  action  to  which 
he  was  not  a  party  to  make  an  order  upon  him. 


and  bequeathed  to  them  his  capital  and  shares 
of  profits  of  the  business.  Until  the  expiration 
of  the  partnership  term  the  shares  of  profits 
were  to  be  divided  between  testator's  children, 
with  provisions  for  maintenance  and  accumula- 
tion, and  thereafter  the  capital  and  shares  of 
profits  were  to  be  held  by  the  executors  on 
trust  to  enter  into  such  arrangements  as  they 
might  think  desirable  for  carrying  on  the 
business  in  partnership  with  such  persons  as 
they  might  think  proper.  The  testator  de- 
clared his  ultimate  object  to  be  the  introduc- 
tion of  one  or  more  of  his  sons  into  the  business, 
but  made  provision  for  the  division  of  the 
profits  accruing  on  his  share  among  all  his 
children.  He  left  numerous  children,  most  of 
whom  were  infants  at  his  death,  and  on  the 
determination  of  the  partnership  in  1882  his  share, 
with  accumulations,  amounted  to  about  £30,000. 
The  two  surviving  brothers  N.  formed  a  new 
partnership  with  another  person,  and  until  1887 
employed  the  testator's  share  in  the  business, 
paying  his  children  interest  thereon  at  10  per 
cent.  The  profits  made  were  much  larger.  In 
1887  the  business  was  converted  into  a  limited 
company,  and  the  children  were  allotted  10  per 
c  nt.  preference  shares  to  the  value  of  the 
£30,000  at  par. 

In  an  action  by  the  children  of  C.  N.  against 
E.  N.  (G.  N.  having  died)  claiming  a  declaration 
that  the  defendant  was  bound  to  make  good  the 
profits  made  between  1882  and  1887  attributable 
to  the  share  of  (J.  N.  employed  in  the  business, 
and  also  claiming  a  share  in  the  goodwill, 

Held— that  the  plaintiffs  were  not  entitled  to 

anything    in    respect    of    goodwill,    and    that, 

with  regard  to  the  former  part  of    the  claim, 

the  case  was  not  materially  different  from  Vyse 

Foster  (L.  Rep.  7  H.  L.  318  ;    31   L.   T,  Rep. 


received. 

Smith  r.  Nelson,  (1905)  92  I..  T.  313— Joyce,  J. 


Held — that  the   Court  had    jurisdiction    to 
make  a  summary  order  on  M.,  its  officer,  to  bring 
the  money  into  Court  within  fourteen  days. 
In  re  Carroll;  Brice  r.  Carroll,  [1902]  2  Ch. 

[175  ;  71  L.  J.  Ch.  596  ;  50   W.    R.   650  ;   86 
L.  T.  862— Farwell,  J. 


71.  Trustees  and  Executors — Ceasing  to  be 
Executors — Assumption  of  Executors  having 
Performed  their  Duty  —  A  ccount  —  Pleading 
Statiite  of  Limitations— Proceeds  of  Trust  Pro- 
property  '■'■  Still  Retained  by  the  Trustee" — 
Triistee  Act,  1888  (51  k.  52  Vict.  c.  59),  *.  8— 
Real  Property  Limitation  Act,  1874  (37  &  38 
70.  Trustee  Partner — Employing  Assets  in  Vict.  c.  57),  s.  8.] — In  the  case  of  a  will  of 
Business — Account  of  Profits — Right  to  Good-  ordinary  type,  wliere  the  same  persons  are 
will.] — Under  articles  of  partnership  entered  |  appointed  executors  and  trustees,  those  persons 
into  in  1872,  C.  N.  and  his  brothers,  E.  N.  and  some  time  or  other  cease  to  be  executors  and 
G.  N.,  with  two  other  persons,  became  partners  \  become  trustees.  In  the  strict  sense  they  never 
for  a  term  of  ten  years  for  the  carrying  on  of  an  cease  to  be  executors.  Having  accepted  probate, 
already  existing  business,  consisting  of  the  ,  they  are,  during  the  rest  of  their  lives,  the  legal 
manufacture  and  sale  of  isinglass,  gelatine,  and  representatives  of  the  testator  ;  but  after  a 
glue.  Under  the  provisions  of  the  articles  as  i  certain  time  they  have  no  duties  as  executors  to 
modified  by  a  declaration  of  trust  executed  by  perform,  and  can  no  longer  be  said  to  be  doing 
the  brothers  N.  in  March  1877,  the  capital  of  any  |  anything  rirtute  officii.  Under  such  a  will,  the 
one  of  the  brothers  dying  during  the  term  was  ordinary  dut}'  of  the  executor  is  to  pay  the 
to  remain  in  the  business  till  the  expiration  of  I  debts,  funeral  and  testamentary  expenses,  and 
the    term,    and   was    then   to  be   held   by   the    when  that  is  done  (if  there  are  no  legacies  in  the 


survivors  on  trust  to  dispose  of  it  as  his  will 
should  direct.  C.  N.  died  in  August,  1877, 
having  by  his  will  of  the  preceding  March 
appointed  E.  N.,  G.  N.,  and  another  executors. 


ordinary  sense)  he  has  done  his  duty  and  is 
fundus  officio. 

A    testator   by    his    will  bequeathed  all    his 
personal  estate  and  effects  to  two  trustees  upon 
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Breach  of  Ttuat— Continued.  entitled  to  a  third  of  the  proceeds.   The  plaintiff 

trust  to  sell,  convert,  and  invest  and  set  apart  a  determined  to  leave  the  money  in  the  hands  of 
sufficient  portion  thereof  to  produce  an  annuity  i  ^^^  solicitors  for  investment.  The  solicitors, 
to  be  iiaid  to  his  wife  for  life,  and  as  to  the  ^'"'^"^  December,  1894,  until  September,  1899, 
remainder  upon  trust  to  pay  one  equal  fourth  for  P^'*^^  *^  *^^  plaintiff  various  sums  of  money  on 
one  of  the  trustees,  and  as  to  one  other  equal  ^^^count  of  income  and  capital.  The  amount 
fourth  to  pay  the  annual  produce  thereof  to  A.  P.  remaining  due  to  the  plaintiff  was  £2,122  1 6.s-.  M. 
for  life  and  after  her  decease  in  trust  for  her  ^-  '^-  ^-  ^^^^  '°  September,  1898.  The  plaintiff 
children  at  twenty-one  or  marriage,  and  as  to  ""'^  recently  discovered  that  H.  A.  T.  had  been 
one  other  equal  fourth  upon  trust  for  the  other  ^  trustee  for  him  of  the  trust  fund, 
trustee,  and  as  to  the  remaining  fourth  upon  Held— that  H.  A.  T.'s  negligence  had  led  to 
trust  for  M.  S.  for  life,  and  after  her  decease  in  |  the  loss  of  the  trust  fund  ;  that  there  was  no 
trust  for  her  children  at  twenty-one  or  marriage.  |  moral  charge  against  him,  and  it  was  not  sug- 
The  trustees  were  appointed  executors  of  the  ^  gested  that  he  had  converted  the  money  to  his 
will.  M.  S.  was  by  a  codicil  also  appointed  a  ,  own  use  ;  and  that  H.  A.  T.  had  not  "  retained  " 
trustee  and  executrix  of  the  will.  The  testator  I  the  property  at  all  within  the  meaning  of  sect.  8 
died  in  1857.  The  widow  died  in  1873.  One  of  of  the  Trustee  Act,  1888,  as  he  had  parted  with 
the  trustees  died  in  1S91.  A.  P.  died  in  1892,  it  and  allowed  (3.  H.,  a  member  of  the  firm  of 
leaving  children.     M.  S.  died  a  spinsier  in  1893,    solicitors,  to  take  it. 

and  the  remaining  trustee  died  in  1899.     After    In    ke  Tdpxell  ;   Byng  v.  Tufnell    (1902-) 
the  death  of  the  widow  the  executors  and  trustees  [18  T.  L.  R.  705-Kekewich,  J. 

aivided  the  lund  set  apart  for  the  annuity,  and  ! 

paid  away  the  settled  share  to  the  tenant  for        ''3.   Use  of  Trust  Funds  — Capital  Replaced— 
life,  A.  P.     No  fraud  was  alleged.  j  J^-ecess  of  Interest  Obtained  by  Breach — Excess 

HELD-that    as   there    was    no    obstacle  to    f"^  V/^' ^ff  "^r^^'f'""  ^"  *'  ^T'"'^"'^ 
winding  up  the  estate  in  a  reasonable  time,  i?   ^^,5^^'  t^  ff  *"'''N'"''"'^p^".*  ^^  ''^■ 

must  be  as'sumed,  upon  the  imperfect  evidence,  '  if^tf.  ^^  ^  Vf  "/''°"f^.  "'"  ""^  'I  'T'"'"'^ 
that  the  executors  di.l  their  duty,  and  that  long  i  u^  P^  *^  *°  ^^^  ^'^^  *'"f  f^  ^  P^-!  f  "^■,  ^^^^^^'^t 

the  widow,  they  had  ceased  to  be  executors  in  | 

the  sense  of  having  anything  to  do  and  the  fund  ]      Held — that  the  remaindermen  could  not  re" 

was  held  by  them  as  trustees  ;  that  that  would  I  quire  that  the  excess  of  interest  over  what  would 

not  free  them  from  any  claim  for  duty,  as  they    have  been  produced  by  consols  should  be  added 

remained  executors  and  might  be  sued  as  such  ;    to  capital  or  accounted  for. 

that  in  distributing  the  investments,  it  must  be        Stro2(d  v.  Gwyer,  ({lb60)  28  Beav.  130  ;  2  L.  T. 

assumed  that  they  acted  under  the  express  trusts    '^^'^)  followed. 

of  the  will,  and  that  they  were  not  responsible       ^'^  -^^'^^  ((1870)  45  L.  T.  12())  distinguishe.l. 

for  the  share  of  the  one-fourth  which  ought  to    Slade    v.    Chaine,    (1907)    97    L     T     192— 

have  gone  to  A.  P.  for  life,  which  admittedly  fKekewich  J 

was  not  forthcoming.  '-  '    ' 


74.  Contract  to  Convey  lieaJ  Estate— Befvsal 
to  Execute  Conveyance— Vesting  Order.]— A. 
j  was  entitled  to  certain  lands  in  Ireland  in  fee 
i  simple  ;  he  was  also  entitled,  as  first  heir  of  entail 
j  by  Scotch  law,  to  a  sum  of  £30,000,  the  proceeds 
of  a  sale  of  settled  land,  of  which  his  e'dest 
son  B.was  next  heir  of  entail.  In  1892  by  an 
agreement  in  writing  A.  agreed  with  B.  that  in 
consideration  of  B.  consenting  to  dii^entail  the 
£30,000,  and  agreeing,  that  out  of  that  sum  the 
debts  of  A.  to  the  extent  of  £9,(  00  should  be  paid. 


Held  also— that  the  defendants  being  sued 
as  the  representatives  of  trustees  and  not  as 
executors,  the  Real  Property  Limitation  Act, 
1874,  was  inapplicable,  but  they  were  entitled 
to  the  benefit  of  the  Trustee  Act,  1888,  s.  8, 
sub-s.  1  (b)  ;  that  the  one-fourth  was  not  "still 
retained  by  the  trustee,  or  previously  received  by 
him  and  converted  to  his  use"  within  the  mean- 
ing of  that  section  ;  and  that  any  right  of  action 
by  a  child  of  A.  P.  was  barred  by  the  lapse  of  six 

'  the  lives  of  A.  and  his  wife  and  the  survivor. 

In  re  Timmis  ;  Nixon  v.  Smith,  [1902]  1  Ch.  1 76;  that  the  remainder  of  a  sum  necessary  to  secure 

[71  L.  J.  Ch.  118  ;  50  W.  R.  164  ;  85  L.  T.  672  portions  for  younger  children  shoukl  be  piovided, 

— Kekewich,  J.  "■^'^   that    the   balance  of   the  fund   should   be 


72.  Trust  Money  ''Still  Retained  by  the 
Trustee" — Allowing  Co-trustee  to  Receive  Trust 
Money— Trustee  Act,  1888  (51  k  52  Vict.  c.  59), 
s.  8.] — H.  A.  T.  and  C.  H.  were  appointe 
trustees  in  November,  1888,  of  a  large  sum  of 
three  per  cent,  consols,  and  this  sum  was  shortly 
afterwards  transferred  into  their  names.  In 
December,  1888,  H.  A.  T.  and  C.  H.  sold  the 
con=;ols  and  paid  over  the  proceeds  to  a  firm  of 
solicitors,  of  which  C.  II.  was  a  member.  The 
phdntiff  attained  the  age  of  21  years  on  Decem- 
ber  11,  1894,  and  theieupou  became  absolutely    tion,  and  that  a  vesting  order  should  be  made. 


secured  for  B.     A.  further  agreed  to  convey  his 
freehold   lands  to  trubtees    upon  certain  trusts 
j  with  a  power  of  sale.     The  terms  of  the  agree- 
j  nient  had  all  been  carried  out,  except  the  convey- 
ance of  the  lands,  which  A.  refused  to  execute. 
An  action  was  biought  in  the  Court  of  Session 
in  Edinburgh,  in  which  a  decree  was  obtained 
ordering  him  to  execute  the  conveyance;    but 
he  refused  to  do  so.     Cn  an  apjilicatinn  under 
sect.  26  of  tlie  Trut.tee  Act.  1893,  for  an  order 
vesting  the  lands  in  the  trustees  of  the  .igieement. 
Held — that  A.  was  a  trustee  within  tlnit  sec- 
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Breach  of  Trust — Continued. 
In  re  Euthven's  Trusts,  [K06]  1  Ir.  E.  236— 

[C.  A, 


occupied  some  other  special  position,  whereby 
he  owed  a  duty  to  other  persons  interested,  in 
which  case,  however,  there  is  only  a  rebuttable 
presumption  of  fact. 

On  the  death  of  an  intestate  the  landlord  gave 
his  administratrix  notice  to  quit,  and  refused  to 
renew  the  term  to  her  or  any  one  representing 
the  intestate's  estate,  saying  that,  if  he  let  the 
nremises  again,  he  should  offer  them  to  the  eldest 


76.  Graft— Tenants  in  Common  Neui  Lease 
—Fldiiciary  Relation.']  -Wlien  a  lease  held  by 
tenants  in  common  has  expired  one  of  such 
tenants  in  common  is  not  necessarily  debarred 

from  obtaning  a  new  lease  to  himself  personalbv-^^^^^^  respect  to  him  and  his  late 

mequuaoie  [  ^^^^^^^„    Ultimately  he  let  the  premises  to  this 
son. 

Held— that  the  son  was  not  a  trustee  of  the 
lease  for  the  benefit  of  the  various  next-of-kin. 
Eule  in  Keech  v.  Sand/ord  (2  Wh.  &  T.  h.  C.) 


if   he  does   not  abuse   or   take 
advantage  of  his  position,  and  if  the  lessor  has 
power  to  give  and  intends  to  give  it  to  him  to 
the  exclusion  of  the  former  co-owners. 

But  such  a  tenant  in  common  cannot  claim  to 
hold  a  new  lease  for  his  own  benefit  if  it  is  estab- 
lished that  a  fiduciary  relation  had  been  created 
by  agreement  or  conduct  between  t'  e  tenants  in 
common  with  reference  to  the  old  lease,  or  to  an 
essential  part  of  the  subject-matter  thereof ;  or 
that  the  hssee  had  obtained  the  new  lease  after 
representing  to  the  lessor  and  causing  him  to 
believe  and  intend  that  the  new  lease  was  to  be 
for  the  benefit  of  all  the  eo-owneis  ;  or  thirdly, 
that  the  new  lease  wis  obtained  by  the  use  of  ' 
a  right  or  righ's  which  a  Court  of  equity  would  | 
recognise  as  having  been  attached  to  the  com-  \ 
mon  property— for  example,  a  licence  and  good-  i 
will  attached  to  licensed  premises. 

Hdnterc.  Allen,  [1907]  1  Ir.E.212— Barton  J. 


discussed. 

Ex  parts  Grare  ((1799)  1  Bos.  &  P.  376)  dis- 
tinguished. 

Palmer  v.   Young   ((1684)    1   Vern.  276)  ex- 
plained on  the  facts. 
In  re  BisS;  Biss  r.  BISS,  [1903]  2  Ch.  40  ;  72 

[L.  J.  Ch.  473  ;  51  W.  E.  504  ;  88  L.  T.  403— 

VI.  DISTRIBUTION. 

•JS.  Appropratlon  of  Assets  hefore  Period  of 
Final  Distribution— Complete  Appropriation— 
;  Discretion  of  Trust' es  —  Implii'd  Poioers  of 
i  Trustees  to  App'opriate  Proper  Investments  to 
Answer  Trvst  Legacies  before  the  Period  for 
Final  Distribvtion.]—A  bond  fide  appropriation 
of  securities  by  trustees  to  answer  a  trust  legacy 
in  favour  of  one  of  several  residuary  legatees, 
when  final  and  complete,  will  not  be  disturbed. 
In  1881  trustees  of  a  will,  who  were  not  ex- 
pressly authorised  to  make  appropriations  of 
securities  in  favour  of   their  cesfuis  qne   trvst 


V.  CONSTKUCTIVE  TEUST. 

76.  Husband  of  Life  Tenant  and  Father  of 
Remainder'»ien  Purchasing  Trust  Propei-ty  from 
Mortgagee— Fid^iciary  Iielationship.\  —  'Ry  3i^-\\\ 
in  1879  a  testator  devised  certain  freehold  houses 
to  his  diughter  for  her  life  with  remainder  to  i 

her  children.     The  testator  died  in  that  year.  ' '^'^■'"'^"^{"g^'ggj.j^j^'^^  their  books 

the  houses  bemg  then  mortgaged,  and  in  1880  i  ^j    account   certain   stock,   in    excess    of    such 


the  daughter's  husband,  who  in  right  of  his  wife 
was  tenant  for  life  in  possession,  purchased  the 
houses  from  the  mortgagee  under  the  power  of 
sale  contained  in  the  mortgage  for  the  sum  due 
on  the  mortgage,  the  interest  being  in  arrear, 
and  the  houses  were  conveyed  to  him. 

In  making  the  purchase  the  husband  was  j 
acting  in  the  interests  of  his  children  and  for  i 
the  purpose  of  giving  effect  to  the  provisions  of 
the  will.  The  husband  subsequently  claimed  to 
retain  the  houses  as  his  own  property. 

Held— that  the  husband  was  a  trustee  of  the 
houses,  subject  to  the  life  interest  of  his  wife,  for 
the  children. 

Keech  V.  Sandford,  ((1726)  2  Wh.  &  T.  p.  693) 
applied. 
Griffith  r.  Owen,  [1907]  1  Ch.  195  ;  76  L.  J. 

[Ch.  92  ;  96  L.  T.  5  ;  23  T.  L.  E.  91— Parker,  J. 

77.  Intestates  Leastliolds — lieneioal  Eefmtd 
to  Administratrix— Xew  Lease  Granted  to  One 
of  the  Next-of-Kin  ] — A  person  obtaining  in  his  j 
own  name  a  renewal  of  a  lease  is  deemed  to 
be  a  trustee  of  the  renewed  lease  (in  favour  of 
the  late  lessee  or  his  representatives),  if  he 
occupies  a  fiduciary  position  in  the  matter,  e.g., 
if  he  is  an  executor,  trustee,  administrator,  or 
agent,  in  which  case  the  presumption  is  irre- 
buttable, or  if  in  respect  of   the  old  lease  he 


amount,  as  allotted  to  answer  a  share  of  the 
residuary  estate  settled  upon  one  of  several 
residuary  legatees  and  her  children.  Such  legatee 
received  the  interest  on  the  stock  during  her  life, 
and  one  of  her  children  assigned  his  share  therein 
for  value,  and  new  trustees  of  the  will  were  from 
time  to  time  appointed.  The  stock  in  18i  6  had 
mateiially  increased  in  value. 

Held— that  a  final  and  complete  appropria- 
tion had  been  made,  and  the  legacy  was  repre- 
sented by  such  stock. 

In  re  Nickels  ;  Nickels  v.  Nickels,  [1898]  I 
I  Ch.  630  ;  67  L.  J.  Ch.  406  :  78  L.  T.  379  ;  46 
*■  W.  E.  422— Stirling,  J. 

79.  Share  Previously  Assigned  by  Beneficiary 
— Assignee  Claiming  Payment— Trustees  not 
Entitled  to  Delivery  vp  of  Assignment.]  — 
Trustees  who  are  distributing  a  trust  fund  cannot 
require  the  assignee  of  a  beneficiary's  share  to 
deliver  to  them  his  assignment  and  other  title 
deeds  as  a  condition  of  payment. 
In    re    Palmer;    Lancashire   and    York- 

r  SHIRE  EeVERSIONARY  INTEREST  SOCIETY  C 

BURKE,  [1907]  1   Ch.  486  :  76  L.  J.  Ch.  406  ; 

96  L.  T.  816— Eady,  J. 

80.   Charge  on   one   Benefi^nary's   Share— No 
Notice  to   Trustees— Assignment  of  such  Share 
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Distribution— Co?i<mMed 

Subject  to  the  Charge— Asslgiiee  Solicitor  to 
Trustees — Trustees  not  Investigating  his  Title — 
Constmctice  Notice  of  Prior  Charge— Liability 
— Relief— Judicial  trustees  Act,  1896  (59  k.  60 
Vict,  c  3.")),  s.  3  (1).]— Trustees  were  about  to 
distribute  their  trust  funds.  Their  solicitor  told  ! 
them  that  he  was  assignee  of  one  beneficiary's  i 
share,  and,  without  investigating  his  title,  they 
paid  the  shaTe  to  him.  Had  they  done  so,  they 
would  have  seen  that  his  assignment  was  subject 
to  a  prior  charge  in  favour  of  one  N.  No  notice 
of  this  charge  had  been  given  to  the  trustees  : 
but  their  solicitor  had  acted  in  the  transfer  of  it 
from  N.  to  the  present  plaintiff. 

Held — that  the  trustees  were  liable  to  the 
plaintiil,  for  if  they  had  done  their  duty  they 
would  have  been  affected  with  notice  of  her 
charge  by  investigation  of  their  solicitor's  title, 
and  that  they  were  not  absolved  by  his  fraud. 

Jones  V.  Smith,  ((1841)  1  Hare  43  ;  (1843)  1 
Ph.  244)  applied. 

Held  also -that  sect.  3  (1)  of  the  Judicial 
Trustees  Act,  1896,  did  not  enable  relief  to  be 
given  to  tliem. 

Davis  v.   Hutching,    [1907]   1   Ch.  356;   76 
[L.  J.  Ch.  272  ;  96  L.  T.  29.5— Kekewich,  J. 

VII.  INVESTMENTS. 
See  also  Sect.  IV.  Bbeach  op  Trust. 

81.  Authorised  Investment  —  Retention  of — 
Duty  of  Trustee.'] — In  retaining  authorised 
securities— whether  they  are  authorised  in  the 
sense  of  being  investments  which  the  trustees 
maj'  make,  or  whether  they  are  specified  invest- 
ments transferred  to  the  trustees  and  authorised 
to  be  retained  by  them — there  is  no  duty  or 
obligation  on  the  trustee  to  make  further  investi- 
gation as  to  the  tit'e  of  the  security  or  the 
solvency  of  the  mortgagor,  assuming  that  the 
trustee  acts  honestly  and  that  there  are  no  cir- 
cumstances to  give  rise  to  suspicion.  The 
liability  of  trustees  in  dealing  with  authorised 
securities  mu^t  proceed  upon  the  footing  of 
wilful  default  in  not  calling  in  the  security. 
Rawsthorne  v.  Rowley,  (1907)  24  T    L.  B. 

[51— C.  A. 

82.  Hearer  Securities — Custody — Deposit  with 
Bankers.] — The  law  does  not  impose  upon 
trustees  more  than  the  e.xercise  of  that  ordinary 
care  and  diligence  which  a  competent  and 
prudent  man  of  business  would  exercise  in  his 
own  affairs.  A  testator  authorised  the  retention 
of  bearer  securities,  and  one  of  the  trusts  of  his 
will  was  to  deal  with  these  bearer  securities, 
which  were  securities  with  coupons  attached 
which  had  lo  be  cut  off  at  regular  periods.  The 
trustees  had  a  current  trust  account  with  well- 
known  bankers,  and  deposited  the  bearer  securi- 
ties with  them  to  discharge  the  duty  of  cutting 
off  the  coupons  when  due,  collecting  them  and 
placing  the  amount  to  the  credit  of  the  trustees' 
account. 

Held— that  the  trustees  were  perfectly  justi- 
fled  in  so  depositing  the  securities. 


Field  V.  Field,  ([1894]  1  Ch,  425  ;  63  L.  J.  Ch. 
233  ;  4-2  W.  11.  346  ;  69  L.  T.  826— Kekewich,  J.) 
distinguished. 

Ix  RE  De  Pothonier;  Dent  v.  De  Pothonier, 

[1900]  2  Ch.  529  ;  <;9  L.  .1.  Ch.  773  ;  83  L.  T. 

220 — Cozens-Hardy,  .1. 

83.  Bond  or  debenture  of  ^'public  company 
corporate,  municipal,  commercial,  or  otherwise,  " 
— Investment  in  bond  of  unincorporated  body.]  — 
A  power  to  invest  trust  moneys  in  "bonis, 
mortgage  debentures,  tlebenture  stock,  preference 
or  other  shares  of  any  public  company  or  body 
corporate,  municipal,  commercial,  or  otherwise," 
is  confined  to  such  investments  in  public  com- 
panies and  bodies  duly  incorporited. 

A  trustee  invested  trust  funds  subject  to  such 
a  power  in  the  bond  or  debenture  of  a  body 
called  "  The  Trustees  for  the  Town  and  Harbour 
of  Whitehaven,"  which  at  the  time  of  investment 
were  unincorporated. 

Held — that  the  word  "  corporate "  was  at- 
tached to  the  word  "  body,"  so  that  the  clause 
should  read  any  "  public  company  or  body 
corporate,  whether  municipal,  commercial  or 
otherwise,"  and  consequently  such  an  investment 
was  a  breach  of  trust. 

As  to  whether  the  trustee  might  be  relieved 
from  liability  under  the  Judicial  Trustee  Act, 
1896,  s.  3,  quare. 

Wood   r.  Middleton  (1898)   79   L.   T.  155.— 
[Stirling,  J 

84.  Corporation  Stoch — Population  of  Borough 
— ^^  Returns  of  the  Last  Census" — Trustee  Act, 
1893  (56  &  57  Vict,  f.53),  s.  1  (/«)•]— Tne  census 
returns  for  1901  gave  the  population  of  the 
borough  of  B.  as  47,003.  A  note  at  the  foot  of 
the  page  stated  that  since  the  date  of  the  actual 
census  the  borough  has  been  extended  so  as  to 
include  some  extra  parishes,  adding  :  ''  The 
figures  at  the  date  of  the  census  were  as  follows 
— Bournemouth  C.  B.  59,762." 

Held — that  B.  was  a  borough  "having,  ac- 
cording to  the  returns  of  the  last  census,"  a 
population  exceeding  50,000  within  the  meaning 
of  sect  1  (m)  of  the  Trustee  Act,  1893. 

In    re  Druitt  :  Druitt   r.   Dehler,   [1903] 

[1   Ch.  446;  72   L.  J.  Ch.  441  ;    67  J.  P.  99  ; 

88  L.  T.  483  ;  19  T.  L.  11. 269  ;  1  L.  G.  R.  353  ; 

— C.  A. 

86.  Hazardous  Securities — Tenant  for  Life 
and  llemaindermaii  —  I'ower  to  Trustees  to 
Retain  Securities.] — A  testator  by  his  will 
bequeathetl  his  personal  estate  to  trustees  upon 
trust  for  his  wife  for  life  with  remainders  over, 
and  the  will  provided  that  the  trustees  might 
retain  any  of  the  investments  belonging  to  the 
testator  at  liis  death  for  such  period  as  to  them 
might  seem  jiroper  without  being  responsible  for 
any  loss  occasioned  thereby.  The  testator  at 
the  time  of  his  death  was  possessed  of  fully 
paid-up  shares  in  a  comjiany,  the  shares  being 
of  a  hazardous,  though  not  of  a  wasting,  nature. 

Held — that  the  discretion  in  the  trustees  to 
retain  the  investments  showed  a  contrary  inten- 
tion which  displaced  the  general  rule  as  to  con- 
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version  laid  down  in  Howe  v.  Ead  of  Dartmo-uth 
((18U2)  7  Ves.  137):  that  the  trustees  therefore 
were  not  bound  to  convert  the  shares,  but  might 
retain  them  ;  and  that  if  they  did  retain  them 
the  tenant  for  life  was  entitled  to  the  whole 
income  therefrom. 

In  be   Bates  ;    Hodgson  r.    Bates.    [1907] 

[1  Ch.  22  ;  76  L.  J.  Ch.  29  ;  95   L.  T.  753  ; 

23  T.  L.  R.  15— Kekewich,  J. 

f  6.  Loan  to  Tenant  for  Life — Security — Life 
Policy  ivithout  Profits — Bond  and  Annuity — 
Trustee  out  of  hin  own  Moneys  coJiverts  Pulley 
into  one  roith  ProAts — Trustee  s  Right  to  Surplus.  ] 
— A  trust  fund  of  £1,000  was  put  in  settlement 
on  the  marriage  of  T.,  who  took  a  life  estate 
therein.  The  trustees  of  the  settlement,  who  had 
very  wide  powers  of  investment,  lent  the  trust 
fuud  to  T.,  who  gave  his  bond  and  warrant 
of  attorney,  and  contracted  to  insure  his  life  for 
£1,000.  He  also,  by  deed,  directed  and  appointed 
that  the  trustees  should  during  his  life  stand 
possessed  of  an  annual  rent-charge  of  £50  in  the 
tirst  place  for  the  payment  of  premiums.  No 
policy  of  insurance  for  £1,000  was  effected,  but 
instead  thereof  there  were  two  separate  policies 
for  JgoOO  effected.  One  of  the  trustees  of  the 
settlement,  out  of  his  own  money,  paid  for  I 
several  years  an  additionnl  premium  on  one 
£500  policy,  and  thus  converted  it  from  a  policy 
without  profits  into  a  participating  poiicy,  and 
so  entitled  to  profits  or  bonus.  After  the  death 
of  T.  there  were  profits  or  bonus  to  the  amount 
of  £'i2%  paid  in  respect  of  this  i'500  policy. 

Hkld — that  the  sum  of  £326  representing 
profits  or  bonus  diil  not  belong  to  the  cestu'is  que 
^/•KA^^  under  the  sett'ementof  1846,  but  went  to 
the  representative  of  the  trustee,  who  had  paid 
the  additional  £1  annual  premium. 

In      re     Bagnall's     Trusts  ;    Flynn      v. 
[Dalgleish,  [1901]  1  Ir.  R.  255— Porter,  M.  R. 

87.  Loan  upon  Personal  Credit  without 
Security  —  Advance  to  Tenant  for  Life — Lia- 
bility of  Trustees.'] — Where  the  tenant  for  life 
under  a  voluntary  settlement  made  by  herself 
requested  the  trustees  to  exercise  the  power 
which  by  the  settlement  was  given  them  of 
investing  the  fund  upon  personal  credit  without 
security,  by  advancing  the  moneys  to  herself 
upon  such  conditions, 

Held — that  the  trustees  were  at  liberty,  in 
their  discretion,  to  make  the  advance,  being 
satisfied  of  the  reasonable  prospect  of  the  moneys 
being  recouped. 

Keays  y.Lane  ((1869),  Ir.  R.3  Eq.  1)  distin- 
guished. 

Proposition  in  Lcwin  on  Trusts  (10th  ed. 
p.  335)  controverted. 

In  re    Laing;  Laing  t.  Radcliffe,    [1899] 

[1  Ch.  593;  68  L.  J.  Ch.  230  ;  47  W.  H.  311  ; 

80  L.  T.  228— Kekewich,  J. 

88.  Mortgage  —  Insufficient  S-curity  —  No 
Personal  Misconduct  or  Neglect  —  Rtlief  — 
Judicial  Trustee  A'-t,  1896  (59  &  60  Vict.  c.  3.5), 
s,    3,    suh-s.    1.] — Where  trustees   of    a   settle- 


ment took  a  mortgage,  no  actual  valuation  of 
the  property  comprised  in  the  security  was  made, 
but  a  portion  of  the  land  adjoining  had  recently 
been  sold  by  auction.  No  consent  in  writing  to 
the  investment  was  given.  The  property  would 
have  been  a  sufticient  trust  security  for 
£4,262  13.«.  id.,  the  difference  between  that  sum 
and  the  sum  of  £4,500  actually  advanced  being 
£237  6f.  8d.  There  was  no  personal  misconduct 
or  neglect  on  the  part  of  the  trustees,  who  acted 
under  the  advice  of  the  solicitors  to  the  trust. 

Held — that  the  trustees  must  make  good  the 
sum  of  £237  (is.  Hd.,  and  that  no  order  as  to 
costs  would  be  made. 

Waite  v.  Parkinson  (1901),  85  L.  T.,  456— 
Joyce,  J. 

89.  "  i^'(;  other  Securities" — Funds  In  Court 
—  Change  of  Investment  —  Proposed  Investment 
prohibited  hi/  Testator — Law  of  Property 
Amendment  Act,  1860  (23  &  24  Vict.  c.  38), 
s.  10— ft.  S.  C,  1883,  Ord.  22,  /•.  17.]— Trust 
funds  in  Court  included  accumulations  of  income 
directed  by  the  testator  to  be  invested  in  3  per 
cent.  Consolidated  Bank  Annuities,  "  and  no 
other  securities." 

Held — that  a  change  of  investment  of  the 
funds  in  Court  by  thesaleof  New  Consols  and  rein- 
vestment in  other  securities  authorized  by  Ord. 
22.  r.  17,  could  not  be  made. 

In  re  Wedderhurns  Trxusts  ((1878)  9  Ch.  D, 
112  ;  47  L.  J.  Ch.  743  ;  27  W.  R.  53  ;  38  L.  T. 
904— Malins,  V.-C.)  not  followed. 
OvEY  v.  Ovey,  [1900]  2  Ch.  524  ;  69  L.  J.  Ch. 

[804  ;  49  W.   R.  45  ;    83   L.   T.  311— Cozens- 
Hardy,  J. 

90.  Nominal  Debentures  under  Local  Loans 
Act— Trustee  Act,  1893  (56  &  57  Vict.  c.  53), 
ss.  1  (_^).  5  (3).J — The  authority  to  invest  in 
nominal  debentures  or  nominal  debenture  stock, 
stock  under  the  Local  Loans  Act,  1875,  which  is 
conferred  by  sect.  5  (3)  of  the  Trustee  Act,  1893, 
upon  trustees  who  have  already  •'  power  to  invest 
money  in  the  debentures  or  debenture  stock  of 
any  railway  or  other  company"  extends  only  to 
trustees  to  whom  such  power  is  expressly  given 
by  the  trust  instrument,  and  not  to  trustees  who 
may  possibly  have  such  power  by  virtue  of 
sect.  1  (g). 

Qucere,  whether  sect.  1  (g)  can  be  properly 
said  to  give  power  to  invest  in  railway  debenture 
stock,  since  it  only  applies  to  certain  classes  of 
railways. 
In  re  Tattersall  ;  Topham  r.   Abmitage 

[1906]  2   Ch.  399  ;  75  L.  J.  Ch.  680  ;  70  J.  P. 

537  ;  95  L.  T.  353  ;  54  W.  R.  603  ;  4  L.  G.  R. 

1083— Eady,  J. 

91.  "  Other  Public  Company."— Whether 
American  Comnany  Included.] — In  construing 
the  will  of  an  English  testator,  who  speaks 
therein  simply  of  "  public  funds  and  Government 
securities  "  and  "  real  or  leasehold  securities," 
he  must  be  understood  to  have  used  such  words 
in  their  commonly  accepted  sense,  i.e.,  public 
funds  of  the  United  Kingdom,  British  Govern- 
ment securities,   real   or   leasehold  property  or 
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mortgages  in  England  or  Ireland  ;  and,  therefore 
in  the  same  will  "  railway  or  other  public  com- 
pany "  is  to  be  construed  as  confined  to  public 
companies  in  the  United  Kingdom,  and  not  as 
including  an  American  Company,  even  though 
it  has  purchased,  and  paid  in  shares  for,  the 
business  of  an  English  company. 

In    ee    Castlehow  ;    Lamonby    i'.  Carter, 

[1903]    1  Ch.    3o2;     72    L.  J.   Ch.  211;     88 

L.  T.  455 — Byrne,  J, 


92.  Postponing  sale  of  improper  investments — 
Loss^Relief  from  liability — Judicial  Trustees 
Act  1896  (59  cJ-GO  Vict.  e.  35).  s.  3.]— A  widow, 
who  was  tenant  for  life,  executrix,  and  trustee 
of  the  will  of  her  husband,  who  died  in  1882, 
converted  part  of  his  residuary  personal  estate  ; 
but,  acting  on  the  advice  of  a  commission  agent 
who  had  been  the  friend  ami  adviser  of  her 
husband,  postponed  the  sale  of  eight  other  invest- 
ments left  by  the  testator,  which  consisted 
principally  of  shares  only  partly  paid  up  in 
banking  and  other  companies,  and  were  not 
securities  on  which  trust  funds  could  properly  be 
invested,  in  the  expectation  that  the  price  of  the 
shares  would  rise.  An  action  was  commenced 
against  her  by  beneficiaries  under  the  will,  for 
the  purpose  of  having  her  liability  in  respect  of 
any  loss  or  misapplication  of  the  trust  funds 
determined  ;  and  the  court  directed  a  sale  of  the 
shares,  which  took  place  about  fourteen  years 
after  the  testator's  death.  Upon  a  summons 
taken  out  by  the  plaintiffs  in  the  action,  the 
court  made  a  declaration  that  the  shaies  ought  to 
have  been  sold  at  the  expiration  of  twelve 
calendar  months  from  his  death,  and  directed 
inquiries  for  the  purpose  of  ascertaining  the 
amount  of  loss  or  gain  resulting  from  the  post- 
ponement of  the  sale.  From  the  chief  clerk's 
certificate,  in  answer  to  the  inquiries,  it  appeared 
that  while  the  postponement  of  the  sale  of  some 
of  the  shares  had  resulted  in  again,  the  loss  from 
the  postponement  of  the  sale  of  the  rest  amounted 
to  £1,593  ]0«.  6f/.,  and  exceeded  the  gain  by 
£349  6.?.  Upon  a  summons  by  the  plaintilfs  for 
the  determination  of  the  questions  whether  or 
not  the  executrix  was  liable  to  make  good  to  the 
testator's  estate  the  loss  which  had  resulted 
from  the  postponement  of  the  sale  of  the  shares 
in  respect  of  which  there  had  been  a  loss  ; 
whether  she  was  entitled  to  deduct  from  such 
loss,  or  to  be  allowed,  the  gain  which  had 
resulted  from  the  postponement  of  the  sale  of 
the  shares  in  respect  of  which  there  liad  been  a 
gain  ;  and  whether  she  was  entitled  to  relief 
under  sect.  3  of  the  Judicial  Trustees  Act,  189G  ; 

Held — that  the  executrix  was  not  entitled 
to  relief  under  sect.  3  of  the  Judicial  Trustees 
Act,  189*;  ;  and  that  she  was  liable  to  make 
good  to  the  estate  the  sum  of  £1,593  10.«.  i\d., 
being  the  amount  of  the  loss  without  deducting 
or  allowing  for  the  gain  which  had  resulted  from 
the  i)Ostponem-nt  of  the  sale  of  the  shares  in  I 
respect  of  which  theie  had  been  a  gain,  | 

INRK  Barkeu;  Ravenshaw  r.  lUUKKK,  (1S98) 
[77  L.  T.  712  ;  4G  W.  K.  29G— North,  J 


93.  Power  to  Trustees  to  letain  Personal 
Estate"  in  its  Present  Form  of  Investment'' — 
Ordinary  Shares  in  a  Limited  Company — Re- 
construction—  Ordinary  and  Preferrnrr  Shares 
in  new  Company — Power  to  retain  new  Shares.] — 
A  testator  declared  by  his  will  that  his  "  trustees 
may  postpone  the  sale  and  conversion  of  my  real 
and  personal  estate  or  any  part  thereof  for  so  long 
as  they  shall  think  fit,  and  retain  the  same  or 
any  part  thereof  in  its  present  form  of  invest- 
ment."— The  investment  clause  in  the  will  con- 
cluded :  "  Preference  stock  or  shares  of  any  joint 
stock  company  at  the  time  of  investment  paying 
a  dividend  on  the  ordinary  stock  or  shares  of" 
the  company.  At  the  time  of  tlie  testator's 
death  he  held  750  fully-paid  ordinary  shares 
of  £5  each  in  a  limited  company,  which  had 
no  preference  shares.  The  company  was  very 
successful,  and  the  trustees  retained  520  of 
the  testator's  shares.  The  company  was  re- 
constructed, woundup  voluntarily, and  the  assets 
transferred  to  a  new  company,  the  trustees  felt 
that  it  would  be  for  the  benefit  of  the  estate  that 
they  should  accept  520  ordinary  and  520  prefer- 
ence shares,  all  fully  paid,  in  the  new  company 
in  lieu  of  the  520  ordinary  shares  in  the  old 
company.  Subsequently  the  new  company  began 
to  pay  dividends  on  its  ordinary  shares,  and  con- 
tinued to  do  so.  When  the  preference  shares  were 
issued  the  company  was  not  paying  dividends  on 
its  ordinary  shares,  so  that  at  that  time  the 
preference  shares  were  not  authorised  invest- 
ments. 

Held — that  the  investment  w^^s  the  same, 
because  the  new  company  was  a  reproduction 
or  transformation,  of  the  old  company  ;  there 
was  no  difference  in  the  form  of  business,  no 
change  so  as  to  cause  additional  liability  ;  that 
the  new  shares  were  within  the  ■word3  of  the 
will,  "  in  its  present  form  of  investment "  ;  and 
that  the  trustees  were  justified  in  retaining 
them. 

In  re  Smith;  Smith  v.  Lewis,  [1902]  2  Ch. 

[667;     71    L.   J.    Ch.   885;    51    \V.    K.    11  — 

Buckley,  J. 

94.  Sale  of  Ground  Rents— Trustees  Authorised 
to  Vary  or  Transfer  ^^Securities'' — Whether 
Ground  Ruts  included. ] — A  settlement  provided 
that  the  trustees  shoukl  stand  possessed  of 
certain  shares,  stock  and  securities,  upon  trust 
to  {inter  aha)  sell  the  same  and  invest  them  in 
the  purchase  of  freehold  ground-rents  "  with 
power  to  vary  or  transfer  such  stocks,  funds, 
shares,  or  securities  into  or  for  otliers  of  the 
same  or  a  like  nature."  The  trustees  purchased 
certain  ground-rents,  and  sought  to  sell  them  to 
the  defendants,  who  objected  that  the  power  to 
sell  did  not  extend  to  ground-rents. 

Held — that  the  word  "  securities  "  being  often 

used  loosely  in  the  same  sense  as  investments, 

ground-rents   were   includetl   in   tlie   term,   and 

that  the  tiustees  might  sell. 

I  In  he    Tai'p  and   London  Dock    Company's 

[CoNTKACT,  [1905]  W.  N.  86— Kekewich,  J. 

95.     Sfiiires    in    Limited    Company  —  Rrcon- 

.ifiurtinn    Sehiiiie — \eir   Coiiijxiny  with    Ltrger 
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Capital  and  Power  to  issue  Dthentures — Trus- 
tees for  Benificiaries  not  sui  juris — Sanction  of 
Conrt  to  ena,hle  Trustees  to  agree  to  S-hemc — 
Retainer  by  Trustees  of  New  Shares — Jurisdic- 
tion.]— As  a  rule,  the  Court  has  no  jurisdiction 
to  give,  and  will  not  give,  its  sanction  to  the 
performance  by  trustees  of  acts  with  reference 
to  the  trust  estate  which  are  not  on  the  face  of 
the  instrument  creating  the  trust  authorised  by 
its  terms.  But  in  the  management  of  a  trust 
estate,  and  especially  where  that  estate  consists 
of  a  business  or  shares  in  a  mercantile  company, 
it  not  infrequently  happens  that  some  peculiar 
state  of  circumstances  arises  for  which  provision 
is  not  expressly  made  by  the  tru=it  instrument, 
and  which  renders  it  most  desirable,  and  it  may 
be  even  essential,  for  the  benefit  of  the  estate  and 
in  the  interest  of  all  the  cestuis  que  trust,  that 
certain  acts  should  be  done  by  ihe  trustees, 
which  in  ordinary  circumstances  they  would 
have  no  power  to  do.  In  a  case  of  this  kind, 
which  may  reasonably  be  supposed  to  be  one  not 
foreseen  or  anticipated  by  the  author  of  the 
trust,  where  the  trustees  are  embarrassed  by  the 
emergency  that  has  arisen  and  the  duty  cast 
upon  them  to  do  what  is  best  for  the  estate,  and 
the  consent  of  all  the  beneficiaries  cannot  be 
obtained  by  reason  of  some  of  them  not  being 
sui  Juris  or  in  existence,  then  it  may  be  right  for 
the  Court,  and  the  Court  in  a  proper  ca'^e  would 
have  jurisdiction  to  sanction  on  behalf  of  all 
concerned  such  acts  by  the  trustees  as  above 
referred  to.  Such  jurisdiction  is  to  he  exercised 
with  great  caution,  and  the  Court  will  take  care 
not  to  strain  its  powers.  As  a  rule  these  circum- 
stances are  better  investigated  and  dealt  with  in 
Chambers. 

Where  a  testator  has  declared  that  some 
property  of  his  shall  be  sold  at  a  particular  time 
after  his  death,  and  then,  owing  to  unforeseen 
change  of  circumstances  since  the  test  -tor's 
death,  when  the  time  for  sale  arrives  it  is  found 
that  to  sell  at  that  precise  time  would  be  ruinous 
to  the  estate,  and  that  it  is  necessary  or  right  to 
postpone  the  sale  for  a  short  time  in  order  to 
elfect  a  proper  sale  ;  in  such  a  case  the  Court 
would  have  jurisdiction  to  authorise,  and  would 
authorize,  the  trustees  to  postpone  the  sale  for  a 
reasonable  time. 

Where  there  is  a  prosperous  limited  company 
whose  shares  are  fully  paid  up,  and  a  condition 
of  affairs  has  arisen  which  makes  it  desirable,  in 
the  interest  of  all  the  shareholders,  that  by 
their  consent  the  company  should  be  reconsti- 
tuted by  the  company  being  wound  up  and  a 
new  company  formed  to  take  over  its  assets,  and 
the  new  company  is  to  be  like  the  old  company, 
except  that  the  capital  is  larger  and  the  new 
company  will  have  power  to  issue  debentures, ' 
and  the  shares  in  the  old  company  will  be  repre- 
sented by  fully  paid.up  shares  and  debentures  in 
the  new  company,  and  every  shareholder  who  is 
sui  juris  agrees  to  the  scheme  ;  but  some  shares 
are  held  by  trustees  who  wish  the  sanction  of  the 
Court  to  their  assenting  on  behalf  of  beneficiaries 
who  are  not  sui  juris  or  not  in  existence,  the 
other  beneficiaries  agreeing,  then,  under  such 
circumstances,  the  Court  has  jurisdiction  to 
sanction,  and  ought  to  sanction,  the  proposed 


acts  of  the  trustees.  In  such  cases  where  the 
trustees  are  not  by  the  terms  of  the  trust  instru- 
ment authorised  to  invest  in  the  shares  or  deben- 
tures of  such  a  company  as  the  proposed  new 
company,  they  must  undertake  to  apply  to  the 
Court  for  leave  to  further  retain  the  shares  and 
debentures  they  will  obtain  under  the  scheme  of 
reconstruction,  if  they  desire  to  retain  them 
beyond  one  year  from  the  time  the  reconstruction 
is  carried  out. 

In  re  Crawshay  ((1888)  60  L.  T.  357  ;  4  T.L.R. 
782— North  J.)  and  In  re  Morrison  ([1901]  1 
Ch.  701  ;  70  L.  J.  Ch.  399  ;  49  W.  R.  441  ;  84 
L.  T.  383;  17  T.  L.  H.  380— Buckley,  J., 
see  Executors,  208)  considered. 
In  re  New  ;   In  re  Leavers  ;  In  re  Morley, 

[1901]  2  Ch.   534;    70  L.  J.  Ch.  710;  SOW. 
R.  17  ;  85  L.  T.  174— C. A. 

96.  Sub-Mortgage  of  a  Puisne  Mortgage  of 
Land  in  Ireland — Insufficient  Security — Acting 
•'  honestly  "  but  not  "  reasonably  " — No  Advice 
Taken  by  Trustee— Relief  ^Judicial  Trustees 
Act,  1896  (59  &  60  Vict.  c.  3.">),  s.  3.]— In  an 
Irish  settlement,  as  in  an  English  one,  if  trustees 
have  power  to  invest  trust  funds  on  the  security 
of  land  in  England,  the  laws  of  the  two 
countries  as  to  whether  a  particular  investment 
on  English  land  is  or  is  not  a  breach  of  trust  are 
!  the  same.  So,  if  the  trustees  have  power  to 
invest  on  the  security  of  land  in  Ireland,  the  laws 
of  the  two  countries  as  to  whether  a  particular 
investment  on  Irish  land  is  or  is  not  a  breach  of 
trust  are  the  same. 

Under  the  trusts  of  a  marriage  settleme'it 
trustees  were  directed  to  invest  a  sum  of  i:5,000 
upon  Qinter  alia)  chattel  real  securities  in  Ire- 
land. This  sum  was  by  the  trustees  invested  in 
an  authorised  investment,  and  then  the  fund  was 
sold  out  and  the  proceeds  invested  on  the  security 
of  a  sub-mortgage  of  a  puisne  mortgage  of  land 
in  Ireland.  The  land  was  subject,  in  the  first 
place,  to  two  mortgages  for  £4,700  and  £2,460 
respectively.  Then  came  a  mortgage  which  was 
originally  £17,900,  but  which  might  be  taken  as 
reduced  at  the  time  of  the  defendant's  invest- 
ment to  £12,150  or  thereabouts.  This  last- 
mentioned  mortgage  was  sub-mortgaged — first 
for  a  sum  of  £4,000  and  then  for  a  sum  of 
£2,153  and  then  came  a  sub -mortgage  for 
£5,000,  and  it  was  this  last  mortgage  which  was 
substantially  the  security  taken  by  the  defendant 
and  his  co-trustee.  The  £5,000  was  secured 
collaterally  by  a  covenant  by  the  owner  of  the 
land  for  the  payment  of  the  £5,000  and  interest, 
and  by  a  charge  on  the  land  created  by  the  owner, 
but  this  last-mentioned  charge  would,  of  course, 
rank  after  the  full  charge  of  £12,150.  The 
trustees  obtained  with  their  security  neither  the 
legal  estate  nor  the  title-deeds.  If  for  any  reason 
they  wished  to  redeem  the  prior  mortgages,  they 
had  no  trust  funds  available  for  the  purpose. 
The  defendant  took  no  advice  as  to  whether  it 
was  prudent  and  right  for  him  as  a  trustee  to 
take  such  a  security. 

Held  that  the  defendant  was  not  justified 
as  trustee  in  taking  the  security  in  question  ;  and 
that  the  defendant  was  not  protected  by  sect.  3 
of  the  Judicial  Trustees  Act,  1896,  for  although  he 
had  acted  "  honestly,"  he  had  not  acted  "  reason- 
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ably,"  and  he  ought  not  therefore,  fairly  to  be 
excused  for  the  breach  of  trust  and  for  omitting 
to  obtain  the  directions  of  the  Court  in  the 
matter  in  which  he  committed  such  breach. 
Chapman  v.  Browne.  [1902]  1  Ch.  785  ;  71 
[L.  J.Ch.  465  ;  86  L.  T.  744  ;  18  T.  L.  R.  482—  I 

C.  A. 


AfBrmed— the  Court  will  not  go  further  than 
it  went  in  la  re  New. 

[1908]  1  Ch.  9.-.5  ;  72  L.  J.  Ch.  r.39  ;  51  W.  R. 
597  ;  88  L.  T.  670— C.  A. 

99.  Unavthorised  Investment — Losx  of  Part 
of  Fund — Tenant  for  Life  and  Remainderman 
—  Capital  and  Income^  Apportionment.^ — A 
trustee  of  funds  settled  by  a  will  without  the 
knowledge  of  the  tenant  for  life  in  breach  of 
trust  made  an  unauthorised  investment  of  part 
of  the  settled  funds,  resulting  in  loss  of  income 
and  cai)ital.  The  trustee's  estate  was  of  no  ap- 
preciable value.     The  question  arose  how  the  loss 


97.  Tranxformation  of  Shares— Potver  to 
Retain  in  Present  State  of  Investment — Accre- 
tion of  Premiums  or  Profits.]— Tra^itees  of  a 
settlement   were  authorised   to   retain   existing 

investments  ;  and  in  case  any  preferential  right    caused  by  the  breach  of  trust  was  to  be  borne, 
to  take  "any  new  or  other  shares  or  stock  in        ,._  ^     .i.   .       -^u      .u    x  ^  e     it  *u„ 

any  company  shouUl  be  offered  to  ttiem'"  by  HELD-that  neither  the  tenant  for  life  nor  the 
virtue  of  their  holding,  thev  were  empowered  to  !  remainderman  was  to  gain  an  ad  van  age  over 
give  up  such  right  absdutely  or  in  faiour  of  the  ^^e  other-ne.tber  was  to  suffer  more  damage  m 
life  tenant,  or  otherwise  subscribe  for  such  new  i  Proportion  to  his  estate  and  interest  than  the 
,r     "  ,  >^    "  ^^„t^f„  „„  ,-„^r.,v,n       other  suffers— from  the  default  of   the  obligor, 

or  other  shares,  and  treat  the  prohts  as  income.    Lr..     j.  i.    i        ^i,    i       ■    ,^u  , 

X         e  ^i  •  i.-        •        i„     4.„   „ ,-,„ J    The  two  must  share  the  loss  in  the  same  way  as 

One  of   the   existing  investments   comprised  i    ,  , ,  ,  ,        j  •,,  ,     ,  •..  i      i 

,  .  ,         .     =  ,  f^„^<^ri  +^v,,^i,i  I  they  wou  d  have  shared  it  had  it  occurred  when 

shares  in  an  American  company  formed  to  hold  \  ,,    •'   ^    ^  ,  ,.,,    ,  .  .       .     ».  „ 

"     •'    -■  I  they  first  became  entitled  in  possession  to  the 


securities  of  other  corporations.  The  company 
having  been  held  to  be  illegally  constituted,  an  j 
arrangement  was  made  by  which  shares  of  two 
other  companies  were  issued  in  exchange  for  its 
shares,  and  options  were  also  given  to  take  new 
shares  in  such  companies. 

Held— that  the  trustees  could  not  retain  the 
shares  in  the  two  companies,  and  that  the  life 
tenant  was  not  entitled  to  the  benefit  of  the 
options  as  income. 

In  re  Smith  ;  Smith  v.  Lewis  ([1902]   2  Ch. 
667  ;  71    L.   J.  Ch.   885,  No.  93,   tupra)  distin- 
guished. 
In  be  Anson  ;  Lovelace  r.  Anson  [1907]  2  Ch. 

[424  ;    76    L.   J.    Ch.   641  ;    97   L.   T.   472— 
— Kekewich.  J. 

98.  Unauthorised  Change  of  Investment- 
Power  of  Court  to  Sanction — Cases  in  which 
such  Sanction  loill  he  Given — Judicial  Trnstees 
Act,  1896  (59  &  60  Vict.  c.  35),  s.  3.]— The  Court 
can  and  will  on  an  emergency  sanction  some- 
thing not  authorised  by  a  trust  ;  but  it  will  not 
do  so  merely  because  the  course  proposed  will  be 
beneficial  to  the  cestui  que  trust,  utdess  there  is 
some  real  urgency  in  the  case  ;  nor  will  it  sanc- 
tion something  the  effect  of  which  is  to  create  a 
new  trust,  and  not  to  administer  theexisting  one. 

The  following  are  the  more  common  instances 
of  the  exercise  of  the  power  :  making  advances 
out  of  capital  for  the  benefit  of  an  infHut ;  carry- 
ing on  a  business  which  is  unsaleable  ;  selling  a 
busine-s  to  a  company  in  exchange  for  shares 
therein,  and  holding  such  shares  for  a  limited 
peri(xl  ;  holding  for  a  period  land  upon  which 
trustees  have  foreclosed. 

Sect.  3  of  the  Judicial  Trustees  Act,  1896,  has 
not  enlarged  the  jurisdiction  of  the  Court  so  as 
to  enable  it  to  excuse  a  contemplated  breach  of 
trust. 

In  re  New  ([1901]  2  Ch.  534;  70  L.J.  Ch. 
710  ;  50  W.  R.  17  ;  85  L.  T.  174— C.  A.,  No.  95, 
supra),  discusseil. 


fund.  The  total  amount  of  the  dividends  that 
the  tenant  for  life  would  have  received  if  the 
sale  and  wrongful  investment  had  not  been  made 
should  be  ascertained,  as  also  the  value  of  the 
Muthorised  investment  at  her  death  ;  the  fund  in 
Court  representing  the  trust  fund — plus  the  in- 
come actually  received,  minus  accretions,  since 
the  death  of  the  tenant  for  life  should  be  ascer- 
tained, which  would  give  the  amount  actually 
produced  by  the  wrongful  investment  up  to  the 
death  of  the  tenant  for  life.  This  aggregate 
must  be  divided  between  the  estate  of  the  tenant 
for  life  and  the  remainderman  in  the  proportion 
which  the  total  amount  of  dividends  the  tenant 
for  life  would  have  received  from  the  date  of  the 
wrongful  conversion  to  her  death  bears  to  the 
value  of  the  authorised  investment  at  her  death, 
minus  what  she  actually  received,  but  not  being 
liable  to  refund  any  overpayment. 
In  re  Bird  ;  In  re  Evans  ;  Dodd  v.  Evans, 
[1901]  1  Ch.  916  ;  70L.J.  Ch.514  :  49  W.  R. 
599  ;  84  L.  T.  294— Farwell,  J. 

100.  Unavthorised  Investment — Partly  Paid 
Shares — Death  of  One  Trustee — Subsequent  Call 
— Right  to  Cmtribution.] — If  trustees  make  an 
unauthorised  investment,  and,  after  the  death  of 
one,  the  estate  suffers  a  loss  thereby,  and  the 
surviving  trustee  incurs  a  further  liability  on  the 
investment,  the  surviving  trustee  is  entitled  to 
contribution  from  his  co-trustee's  estate  in  re- 
spect of  the  loss  sustained  by  the  estate,  and 
also  in  respect  of  his  own  additional  loss,  at  any 
rate  if  he  has  done  his  best  to  mitigate  such 
loss. 

Ashurst  V.  Mason  ii\d.lo)  L.  R.  20  Eq.  225  ; 
44  L.  J.  Ch.  337  ;  23  W.  R.  506)  applieil. 
Jackson  r.  Dickinson,  [1903]  1   Ch.  947;  72 

[L.  J.  Ch.  761  ;  88  L.  T.  507  ;  19  T.  L.  K.  350 
—  Eady,  J. 


101.     Unauthori»ed   Investment—  No   Loss  of 

Capital — Liability    if    Trustee   in    Respect    of 

In  re  Tollemachk    {or  In  re  T.).    [1903]   1  I  Di\-idends  Paid  to  Tenant  for  Zi/V.]— A  trustee, 

[Ch.  457  ;  72  L.  J.  Ch.  225  ;  51  W.  R.  568  ;  88    who  has  paid  over  to  a  tenant  for  life  the  full 

fi.  T.  13 — Kekewicii,J.    dividends   received    from    unauthorised    invest- 
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ments,  is  not  liable  to  the  trust  estate  (no  loss  of 
capital  havinof  occurred)  in  respect  of  the  excess 
of  such  dividends  over  the  rate  of  dividends 
obtainable  on  authorised  investments. 

Stroud    V.     Gioyer    ((I860)    28    Beav.     130) 
followed. 
In  re  Appleby  ;  Walker  r.  Lever,  Walker 

[/•.  NiSBET,  [1903]  1  Ch.  .565  ;  .51  W.  R.  153— 

102.  Uiiauthorhed  I/irestment  —  Right  of 
Beneficiarii'S  to  Elect  to  Keep  Property.'] — In 
the  case  of  an  unauthorised  trust  in  vestment  the 
trustee  can  resell  and  make  a  good  title  to  a  pur-  \ 
chaser  with  notice,  unless  all  the  beneficiaries  ' 
are  at  once  competent  and  desirous  of  taking  the 
land  in  specie. 

H.,  a  trustee  under  a  will,  in  breach  of  trust 
spent  £2,500  upon  a  leasehold  house  ;  and,  after 
his  death,  his  executor  agreed  to  sell  it  for 
£2,600.  The  beneficiaries  were  two  infants,  or 
the  survivor  contingently  on  attaining  twenty- 
one,  or,  in  default  of  either  reaching  that  age, 
the  next  of  kin-of-kin  of  the  testatrix. 

Held — that   the    executor    was    entitled    to 
realise  the  investment,  and  could  make  a  good 
title. 
In  RE  Jenkins  &  J.  E.  Randall's,  Ld.  Con- 

[tkact,  [19031  2  Ch.  362  ;  72  L.  J.  Ch.  693  ; 
88  L.  T.  628-.Kady,  J. 

103.  Unauthorised  Securities — No  Trust  for 
Conrer.non — Express  Power  to  Retain— Enjoy- 
ment in  Specie.]— The  life  tenant  of  residue  (or 
a  legacy)  under  a  will  containing  no  trust  for 
coQversion,  and  a  power  to  retain  (or  appro- 
priate) existing  unauthorised  investments,  is 
entitled  to  the  income  of  such  investments  if  so 
retained  (and  appiopriated)  by  the  trustees. 

In  re  Rates  ( [1907]  1  Ch.  22  ;  No.  85  supra), 
and  l7i  re  Sheldon  ((1888)  39  Ch.  D.  50  ;  58 
L.  J.  Ch.  25  ;  59  L.  T.  133  ;  37  W.  R.  26— 
North  J.^  followed. 

In  re  Chaytor  ([1905]  1  Ch.  233  ;  74  L.  J.  Ch. 
106  ;    53  W.    R.  251  ;    92  L.  T,  290— Warring, 
ton,  J.,  see  Executors,  345)  distinguished. 
In  re  Wilson  ;  Moore  r.  Wilson,  [1907]  1  Ch. 

[394  ;  76  L.  J.  Ch.  210  ;  96  L.  T.  453— Eady,  J. 

VIII.  PEACTICE. 

104.  Contempt— Committal  — Trustee  Ordered 
to  Lodge  in  Court  Money  In  Possession  or  Under 
Control.] — In  order  to  bring  a  trustee  within  the 
third  exception  of  sect.  4  of  the  Debtors  Act, 
1869,  it  must  be  proved  that  the  money  ordered 
to  be  paid  into  Court  was  or  had  been  actually 
"  in  his  possession  or  under  his  control,"  and 
that  the  master's  certificate  was  not  sufficient 
evidence  of  this. 

In  re  Fcwster ;  Herdman  y.  Fewster  (^[1901] 
1  Ch.  447,  see  BANKRUPTCY,  136)  followed. 
In  re  Wilkins  ;  Emsley  r.  Wilkins,  [1901] 
[W.  N.  202  :  36  L,  J.  N.  C.  543— Buckley,  J. 

106.  Petition  raising  Con>truction  of  Will — 
Renejiciaries  contesting  Point — Trustees  served 
with  Notice  of  Appeal — Appearance  ly  Counsel 


—  Costs.]— Semble,  trustees  ought  not  to  appear 
by  separate  counsel  upon  an  appeal,  as  to  which 
they  are  neutral,  unless  they  think  it  likely  that 
they  will  be  called  upon  to  assist  the  Court. 

They  are,  however,  by  the  present  practice 
entitled  to  do  so  ;  but  in  taxing  their  costs  the 
taxing-master  will  consider  the  position  of  the 
trustees,  and  should  allow  only  a  moderate  fee. 
Carroll  r.  Graham,  [1905]  1  Ch.  478  ;   74 

[L.  J.  Ch.  398  ;  53  W.  R.  549  ;  92  L.  T.  66— 

C.  A. 

106.  Petition — Service  on  Trustee— Tender  for 
Costs— R.  S.  a,  Ord.  65,  r.  27  (19).]-0rd.  65, 
r,  27  (19),  as  to  a  tender  for  costs  on  service  of  a 
petition  does  not  apply  to  a  trustee  whose  duty 
it  is  to  appear  and  protect  the  trust  fund,  tie 
subject-matter  of  the  petition, 

Lowe  r.  Moore,  [1906]  22  T.  L.  R.  640— Eady,  J, 

IX.  RESULTING  TRUST. 

107.  Charity— Funds  raised  by  I.miing  Cir- 
cular—Death  of  Objects  of  Fund— Unapplied 
Surplus— Re.mlting  'Trust  for  Subscribers.]— A 
gentleman  collected  a  sum  of  upwards  of  £248 
tor  the  purpose  of  being  applied  towards  the 
relief  of  two  ladies  who  wtre  deaf  and  dumb. 
There  was  no  information  as  to  the  terms  upon 
which  this  fund  was  handed  over  to  him.  After 
his  death  the  matter  was  taken  up  by  another 
gentleman,  still  living,  who  issue  1  a  circular 
stating  what  had  been  done.  The  fund  collected 
by  both  was  applicable  to  the  same  purposes. 
Both  ladies  died. 

Held — that  it  was  never  intended  that  the 
fund  was  to  become  the  absolute  fund  and  pro- 
perty of  the  ladies,  so  that  they  should  be  in  a 
position  to  demand  a  transfer  of  it  to  themselves, 
and  that  there  must  be  a  declaration  that  there 
was  a  rtsulting  trust  for  the  benefit  of  the  sub- 
scribers to  the  fund  of  the  moneys  lemaining 
unapplied. 
In  RE  Abbott  Fund  ;  Smith  r.  Abbott,  [1900] 

[2  Ch.  326  ;  69  L.  J.  Ch.  .539  ;  48  W.  R.  541  — 
Stilling,  J. 

108.  Failure  of  Trust*— Marriage  Portion.]— 
A.,  on  the  marriage  of  his  daughter  C,  paid  to 
trustees  a  sum  of  £800  upon  trust  for  the 
husband  and  C.  for  their  lives  and  for  the 
survivor  for  life,  with  remainder  to  the  children 
of  the  marriage  ;  and  if  C.  should  die  leaving 
the  husband  surviving,  and  there  should  be  no 
children,  to  pay  such  sum  to  the  husband.  He 
also  covenanted,  after  securing  to  each  of  his 
children  not  yet  provided  for  a  like  sum  of  £800, 
to  dispose  of  the  residue  of  his  property  so  that 
on  the  death  of  himself  and  his  wife  it  should 
be  divided  equally  among  his  surviving  children, 
the  share  of  C.  to  be  and  enure  to  the  like 
trusts,  intents,  and  purposes  as  were  expressed 
concerning  the  said  sum  of  £800.  In  the  event 
of  the  husband  not  surviving  C.  and  there  being 
no  issue  (which  happened),  thtre  was  no  trust 
expressly  declared  in  the  settlement  concerning 
the  trust  property.  By  his  will  the  father 
bequeathed  the  lesidue  of  his  property  in 
accordance  with  the  terms  of  the  covenant. 
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Held— that  the  £800  should  be  regarded  as  a  ; 
marriage  poition,  given  to  C.  on  her  marriage,  as  , 
a  provision  for  her,  and  that  C.  took  both  the 
£800  and  the  share  of  her  father's  residuary 
estate  absolutely,  there  being  a  resulting  trust  j 
in  her  favour. 

Ward  V.  Dyas  (L.  &  G.  177)  followed.  ■ 

DOYi.E  r.  Cbean,  [1905]  1  Ir.  R.  252— Barton,  J.  j 

109.  Fund  Subscribed  for  Education  of\ 
Children  —  Surplus.'] — A  fund  was  subscribed  j 
"  for  or  towards  the  education  of  "  the  children 
of  a  certain  person  deceased,  it  being  "  by  no 
means  intended  for  the  exclusive  use  of  any  one  ' 
of  them  in  particular,  nor  for  equal  division  ^ 
among  them,  but  as  deemed  necessary  to  defray 
the  expenses  of  all,  and  that  solely  in  the  matter 
of  education."  .  When  the  children  came  of  age 
a  surplus  from  the  fund  remained  after  paying  : 
sums  for  their  education.  j 

Held — that  there  was  no  resulting  trust  of  ; 
the  surplus  for  the  subscribers  to  the  fund  ;  and 
that  it  should  be  divided  amongst  the  children 
in  equal  shares. 
In  re  Andrew  ;  Carter  v.  Andrew,  [1905] 

[2  Ch.  48  ;  74  L.  J.  Ch.  462  ;  .53  W.  R.  585  ; 
92  L.  T.  766  ;  21  T.  L.  R.  512— Kekewich,  J. 

110.  Motuy  Placed  in  Xame  of  Third  Per  son.] 
— The  testatrix  placed  a  sum  of  £300  on  deposit 
at  a  bank  in  the  name  of  her  niece,  towards 
whom  she  was  not  in  loco  parentis.  She  retained 
the  deposit  note  in  her  own  possession,  and  did 
not  inform  her  niece  of  the  fact  of  the  deposit 
having  been  made.  The  testatrix  subsequently 
made  a  codicil  to  her  will  purporting  to  dispose 
of  the  money. 

Held — that  there  was  a   presumption  of  a 

resulting  trust  in  favour  of  the  testatrix  and  no 

evidence  to  rebut  the  presumption. 

In  be  Howes  ;  Howes  v.  Platt,  (1905)  21 

[T.  L.  R.  501— Eady,  J. 

111.  Trust  for  Sale — Trustee's  Indemnity  and 
Reimbursement  Clause — Unexhausted  Residue.]  j 
— A  gift  of  property  to  trustees  in  trust  for  sale,  j 
followed  by  the  declaration  of  a  particular  trust 
which  does  not  exhaust  the  whole  of  the  property 
thus  given,  will  be  treated  as  creating  a  primary  I 
general  trust  of  the  whole  of  such  property,  so 
that  there  will  be  a  resulting  trust  of  the  un-  I 
exhausted  residue  in  favour  of  the  testator's  heir  ! 
and  next  of  kin.  The  insertion  of  a  trustee's 
indemnity  and  reimbursement  clause  will  further 
strengthen  the  conclusion  thus  drawn  from  the 
presence  of  the  trust  for  sale. 

The  principles  laid  down  by  Lord  Eldon  in 
King  v.  Denison,  ((1813)  1  V.&;  B.  260  ;  12  R.  R. 
227),  and  by  Stuart,  V.-C,  in  Williams  v. 
Roberts.  ((1857)  27  L.  J.  Ch.  177  ;  4  Jur.  (N.s.) 
18)  applied. 
In  rk  West  ;  George  c.Grose,  [1900]  1  Ch.  84  ; 

[69  L.  J.  Ch.  71  ;  48  W,  R.  138  ;  81  L.  T.  720 
— Kekewich,  J. 

X.  TKUST8  FOE  SALE,  ETC. 
112.  Power  of  Sale,  ivith  Power  of  Postpone- 
ment— Sale  Impeached  by  Beneficiaries  on  Ground 


of  Improvidence — Valuation  of  Property.] — A 
testator  who  died  in  September,  1904,  devised 
and  bequeathed  his  residuary  estate  to  trustees 
upon  trust  for  sale  with  a  power  of  postpone- 
ment, and  upon  trust  out  of  the  proceeds  to  pay 
his  debts,  an  annuity  to  his  widow,  and  a  yearly 
sura  for  the  maintenance  and  education  of  his 
children.  Part  of  the  testator's  estate  was  a 
freehold  house,  let  to  a  tenant  for  twenty-one 
years  from  September  29th,  1898,  at  a  yearly 
rent  of  £225,  the  lease  being  determinable  at 
the  tenant's  option  at  the  expiration  of  seven 
years.  The  house,  which  Vas  subject  to  a 
mortgage  for  £3,500,  was  valued  for  probate  at 
£4,100,  the  trustees  having  accepted  the  valua- 
tion from  the  beneficiaries'  solicitor,  who  had 
some  knowledge  of  property  in  the  district.  lu 
January,  1905,  the  trustees,  on  the  advice  of  a 
firm  of  auctioneers  and  estate  agents,  whose 
manager,  though  not  a  qualified  valuer,  had 
viewed  and  reported  on  the  house,  offered  to  sell 
the  house  to  their  tenant  for  £4,000,  but  this 
offer,  as  well  as  another  to  sell  for  £3,700,  was 
refused  by  the  tenant,  who,  however,  offered  to 
purchase  it  for  £3,000.  The  trustees,  who  had 
heard  that  the  tenant  was  likely  to  exercise  his 
option  to  determine  the  lease,  and  had  obtained 
a  further  report  that  the  property  had  con- 
siderably deteriorated  in  value  since  the  date  ot 
the  lease,  agreed,  after  taking  the  advice  of 
counsel,  to  accept  the  tenant's  offer,  and  a  con- 
tract was  entered  into  in  February,  1905. 

Held — in  an  action  by  the  beneficiaries,  who 
impeached  the  contract  on  the  ground  that  the 
price  was  grossly  inadequate,  and  that  the 
trustees  had  not  taken  steps  to  ascertain  the  best 
price  obtainable  for  the  property,  and  that  the 
trustees  had  not  informed  them  of  the  existence 
of  the  negotiations,  that  there  was  no  obligation 
to  consult  the  beneficiaries'  solicitor,  and  that 
the  trustees  having  acted  on  the  advice  of  a  firm 
of  high  reputation,  and  there  being  no  evidence 
that  there  was  any  market  for  such  a  house  at  a 
higher  price  or  at  any  price,  the  contract  could 
not  be  impeached. 

Grove  r.  Search  ;  Griffin  r.  Search,  (1906) 
[22  T.  L.  R.  290— Kekewich,  J. 

113.  Power  of  Sale — Trustees  under  a  Will 
Executed  in  ISnG—Leyal  Estate  in  Trustees- 
Power  of  Survivor  to' Sell.]— Even  in  the  case 
of  a  will  executed  before  the  Conveyancing  Act. 
if  the  legal  estate  is  devised  to  the  trustees  of 
the  will,  the  survivors  or  sole  survivor  can 
exercise  a  power  of  sale  given  to  them  by  name 
or  under  the  description  of  '•  my  trustees."  The 
contrary  rule  only  applies  where  the  trustees 
have  a  bare  power  without  the  legal  estate. 

In  ke  Bacon  ;  Toovey  v.  Turner,  [1907]  1  Ch. 

1475  ;    76    L.   J.    Ch.    213  ;    96    L.    T     690— 

Eady.  J. 

114.  Poirer  of  Sale — Con  flirt  between  Two 
Sets  of  Trustees -Real  Estate  Settled— Trustees 
to  Transfer  to  App"infers— Power  of  Sile— 
Appointment  by  Wi  I  to  Trustees  for  Soli — 
Deducing  Title— Cost  of— Special  Condition.] 
— Real  estate  was  conveyed  to  trustees  upon 
trust  for  a  husband  and  wife  and  the  survivor 
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of  them  for  life,  the  trustees  being  directed  upon 
the  survivor's  death  to  "pay  and  transfer"  the 
property  to  the  children  as  appointed.  They 
had  a  power  of  sale  during  the  lives  of  the 
husband,  wife  and  any  child. 

The  husband  survived  the  wife  and  appointed 
the  property  to  other  trustees  upon  trust  for  sale 
and  conversion — the  proceeds  to  be  divided 
among  the  children. 

The  trustees  of  his  will  purported  to  sell  under 
the  power  contained  in  it. 

Held — that  their  trust  for  sale  overrode  the 
power  of  sale  in  the  settlement ;  that  they  were 
the  proper  persons  to  sell,  and  could  call  for  a 
conveyance  of  the  legal  estate. 

The  conditions  of  sale  provided  that  the  pur- 
chaser should  bear  the  expense  of  preparing  any 
deed  necessary  for  getting  in  outstanding  estates, 
or  completing  the  vendor's  title,  &c. 

Held — that  neveitheless   the   vendors    must 
bear  the  cost  of  deducing  the  title  to  the  out- 
standing legal  estate. 
In  re  Adams'  Trustees  and  Frost's  Con- 

[TRACT,  [1907]  1  Ch.  695  ;  76  L.  J.  Ch.  408  ;  96 
L.  T.  833— Warrington,  J. 

116.  Power  to  Postpone  Conversion — "  Uncon- 
trolled Discretion"—  Payment  of  Legacy  in  Full 
—Admission  of  Assets.] — A  testator  by  will  gave 
his  property  to  trustees  upon  trust  for  sale  and 
conversion,  with  power  to  the  trustees  to 
postpone  conversion  so  long  as  they  should  in 
their  uncontrolled  discretion  deem  proper,  and 
the  testator  declared  that  without  limiting  the 
general  operation  of  that  power  he  specially 
intended  that  it  should  be  made  applicable  to 
his  shares  in  a  named  company.  After  his  death 
the  trustees,  in  the  boiid  fide  exercise  of  their 
discretion,  held  the  shares  for  some  years  in  a 
generally  falling  market. 

Held — that  having  exercised  their  discretion 
bond  fide,  they  were  not  liable  for  loss  incurred 
thereby. 

Held  also — that  the  fact  that  some  of  the 
trustees,  in  exercising  their  discretion  honestly, 
modified  their  opinion  as  to  a  sale  in  deference 
to  the  views  of  a  co- trustee,  who  had  a  personal 
interest  in  the  matter,  did  not  amount  to  a 
failure  to  exercise  a  discretion  and  was  not  a 
bleach  of  trust. 

The  mere  payment  of  a  legacy  by  an  executor 
of  a  will  is  not  conclusive  as  an  admission  of 
assets. 

In    re    Schneider  ;    Kirby    t.   Schneider, 
[(1906)  22  T.  L.  R.  223— Warrington,  J. 

116.  Power  to  Postpone  Conversion — ^'■Property 
not  Actually  producing  Income" — Mortgage — 
Payment  of  Inttrest  to  be  Deferred.] — L.  by 
his  will  gave  all  his  estate  to  ti  ustees  on  trust 
for  sale  and  conversion,  his  wife  to  receive  the 
income  for  her  life.  There  was  no  power  to 
postpone  conversion,  and  he  directed  that  no 
property  not  actually  producing  income  should 
be  treated  as  producing  income  or  entitling  any 
person  to  the  receipt  of  income.  He  died  in 
1901.    A  mortgage  held  by  him  recited  that  the 


mortgagor  owed  a  certain  sum  and  that  it  had 
been  agreed  that  payment  should  be  postponed, 
and  the  mortgagor  covenanted  to  pay  the  debt 
with  simple  interest  at  his  death,  and  if  the 
aggregate  was  not  then  paid,  to  pay  interest  on 
such  aggregate  by  equal  half-yearly  payments. 

The  mortgagor  died  in  1906,  and  the  testator's 
widow,  the  life  tenant,  died  directly  after. 

Held — that  the  interest  attributable  to  the 
period  between  the  testator's  death  and  the 
mortgagor's  death  belonged  to  the  estate  of  the 
widow  and  not  to  that  of  the  testator. 

In  re  Hubhick  ([1896]  1  Ch.  754  ;  65  L.  J.  Ch. 
271  ;  73  L.  T.  738 ;  44  W.  K.  289— C.  A.) 
applied. 

In  re  Lewis  ;  Da  vies  r.  Harrison,  [1907]  2  Ch. 
[296  ;  76  L.  J.  Ch.  539— Warrington,  J. 

117.  Trust  for  Sale— Election  to  take  "in 
specie  " — Appropriation— Purchase  by  Trustee 
for  Sale.] — To  establish  an  election  to  take 
" /»  specie"  and  free  from  a  trust  to  convert  it 
is  necessary  to  have  sufBcient  evidence  of  the 
election  to  be  derived  from  declarations  or  acts 
and  conduct  of  the  parties,  and  where  it  is 
sought  to  establish  such  an  election  by  a  person 
or  persons  only  entitled  so  to  elect  subject  to  the 
right  of  third  persons  to  insist  on  a  sale,  it  must 
be  shown  that  such  persons  have  assented. 

Sir  R  M.  by  his  will  gave  all  his  real  and  lease- 
hold estate  to  his  son  Robert  and  another  upon 
trust  for  sale  and  to  stand  possessed  of  the  pro- 
ceeds upon  trust,  to  appropriate  investments,  to 
answer  annuities  for  his  wife.  Lady  M.,  his 
daughter  M.,  and  his  son  Henry.  The  testator 
gave  his  residue  to  his  son  Kobert,  and  died  in 
1813.  Henry  was  then  incapable  of  managing 
his  own  affairs,  and  so  continued  down  to  the 
time  of  his  death.  An  additional  trustee,  Lady 
M.,  was  appointed,  and  afterwards  a  new  trustee 
was  appointed.  Robert  died  in  1849,  leaving  all 
his  property  to  his  mother.  Lady  M.,  his  sister, 
M.,  and  his  brother  Henry.  Administration 
with  the  will  annexed  was  granted  to  Lady  M. 
In  1853  Lady  M.  became  sole  trustee  of  Sir 
R.  M.'s  will.  She  left  the  leaseholds  and  died  in 
1873,  leaving  all  her  property  to  her  daughter  M., 
who  died  in  1877  leaving  ber  property  to  Sir 
C.  D.,  in  whom  all  the  property  remaining  subject 
to  the  trust  of  the  will  of  Sir  R.  M.  became 
vested.  Sir  C.  D.  paid  into  Court  to  the  account 
of  Henry,  who  was  in  1878  found  of  unsound 
mind  by  inquisition.  In  1887  Sir  C.  D.  died,  and 
his  will  was  proved  by  G.  C.  D.,  one  of  his  exe- 
cutors. In  1888  Henry  (acting  by  his  committee) 
and  G.  C.  D.  let  the  property  for  twenty-one 
3'ears.  Henry  died  a  bachelor  in  1892,  and 
letters  of  administration  to  his  estate  were 
granted  to  G.  B.  one  of  his  next  of  kin.  In 
1893  G.  C.  D.,  as  surviving  trustee  of  Sir  R.  M.'s 
will,  at  the  request  of  G.  B.,  assigned  the  lease- 
holds to  H.  ?.  L.  The  next  day  H.  P.  L.,  as 
trustee,  assigned  the  premises  to  G.  C.  D.  In 
1901  G.  C.  D.  agreed  to  sell  the  entirety  of 
the  leasehold  property  to  Powell,  and  the  pur- 
chaser took  the  objection  that  in  1893  G.  C.  D. 
was  a  trustee  for  sale  of  the  property,  and 
could  not  purchase  the  half  of  it  which  was  then 
conveyed  to  him. 
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Eesultmg  Trust— Co?i^i;nAcd.  |  the  deed  contained  the   usual   receipt   for  the 

Held— that,  upon  a  consideration  of  all  the  !  Purchase    iiioney.   _  No    purchase    money    was 
facts,  there  never  was  an  eflEectual  election  to 


take  the  property,  the  subject-matter  of  the 
contract,  otherwise  than  in  the  form  directed  by 
the  testator,  and  that  the  trust  for  sale  was 
operative  and  capable  of  being  exercised  by  the 
vendor,  G.  C.  D.,  at  the  date  when  he  aifected  to 
purchase  ;  that  he  was  consequently  a  trustee 
for  sale,  and  as  such  incompetent  to  purchase 
without  the  assent  of  all  persons  beneficially 
interested. 

Held  also— that,  assuming  that  G.  C.  D.  was 
competent  to  purchase  without  the  assent  of  all 
persons  beneficially  interested,  it  was  quite  clear 
that  the  title  was  one  depending  upon  the  estab- 
lishment of  facts  and  dealings  of  a  complicated, 
and  in  some  instances  of  an  ambiguous,  nature, 
such  as  were  not  merely  practically  capable  of 
being  challenged  or  put  in  issue,  but'not  unlikely 
to  be  raised,  and  with  a  reasonable  chance  of 
success  ;  and  that  the  title  was  not  one  to  be 
forced  upon  a  purchaser. 

InreUandmanand  Wilcox's  Contract  ([1^02'] 
1    Ch.  599  ;  71    L.  J.  Ch.  263  ;  86   L.  T.  246— 
C.  A.,  see  Sale  of  Land,  130)  followed. 
In  re   Douglas  and   Powell's    Contract 

[1902]  2  Ch.  296  ;  71  L.  J.  Ch.  850— Byrne,  J 


actually  paid,  the  deed  being,  according  to  the 
arrangement,  held  as  .security  for  the  moneys 
due  on  the  promissory  notes  in  case  they  should 
not  be  met  at  maturity.  The  creditor,  who 
knew  of  the  breach  of  trust,  deposited  the  deed 
with  another  person  as  security  for  an  advance, 
the  latter  having  no  notice,  actual  or  construc- 
tive, of  the  breach  of  trust,  or  that  the  ^62,000 
mentioned  in  the  deed  had  not  been  paid.  In 
an  action  by  the  beneficiaries  : 

Held — that  there  was  no  contract  for  tlie 
sale  of  the  land  by  the  trustees  of  the  will  antl 
no  vendor's  hen  ;  that  the  equities  of  the  bene- 
ficiaries and  of  the  equitable  mortgagee  were 
equal,  and  as  the  equity  of  the  beneficiaries  was 
prior  in  point  of  time,  it  must  prevail. 
Capell  v.  Winter,  [1907]  2  Ch.  376  ;  76  L.  J. 

[Ch.  496  ;  97  L.  T.  207  ;  23  T.  L.  R.  618— 
Parker,  J. 

120.  Trust  for  Sale — Leaseholds— Sale  hy  way 
of  Underlease — Trustee  Act,  1893  (56  &  57  Vict. 
c.  53),  s.  13.] — Trustees  for  sale  offered  by 
auction  in  separate  lots  five  leasehold  houses 
held  under  one  lease.  It  was  a  condition  of 
sale  that  if  all  the  lots  were  sold  at  the  sale  the 
purchaser  of  the  most  valuable  should  execute 
underleases  to  the  other  purchasers  at  apportioned 
rents,  and  thnt  if  (as  in  fact  happened)  some 
remained  unsold  the  vendors  would  grant 
underleases  of   the  lots  sold  to  the   respective 


118.  BHiremeiit  of  Trustee  for  Sale— Purchase 
by  him  of  Trust  Property  Twelve  Years  there- 
after—  Validity.]— A  trustee  for  sale  owes  a 
duty  to  his  cestuis  qve  trust  to  do  everything  in 
his   power   for  their  benefit,    and   is  therefore  j  Purchasers, 

absolutely  precluded  from  buying  the  trust  !  Held — a  valid  exercise  of  th  -.  trust  for  sale, 
property,  irrespective  of  questions  of  under- j  In  re  Walker  and  Oakshott's  Contract  ([l\)Ol] 
value  or  otherwise,  because  he  may  be  thus  i  2  Ch.  383  ;  70  L.  J,  Ch.  666  :  50  W.  R.  41  ;  84 
induced  to  neglect  his  duty.  Beyond  that,  if  he  |  L.  T.  809  -Kekewich,  J.,  see  Sale  of  Land,  38) 
retires  with  a  view  to  becoming  a  purchaser  so  \  overruled. 

to  put  himself  in  a  position  to  do  what  would 


otherwise  be  a  breach  of  trust,  that  will  not  do. 
But  if  he  has  retired  and  there  is  nothing  to 
show  that  at  the  time  of  the  retirement  there 
was  any  idea  of  a  sale,  and  in  fact  there  is  no 
sale  for  twelve  years  after  his  retirement,  there  is 
nothing  apart  from  any  circumstances  of  doubt 
or  suspicion  to  prevent  him  from  becoming  a 
purchaser. 

In  re  Boles  and  British  Land  Company's 
[Contract,  [1902]  1  Ch.  244  ;  71  L.  J.  Ch 


In  re  Judd  and  Poland  and  Skelcher's 

[Contract.  [1906]  1  Ch.  684 ;  75  L.  J.  Ch. 

403  ;  54  W.  R.  513  ;  94  L.  T.  595— C.  A. 

121,  Trust  for  Sale — Repurchase  by  Trustee — 

Sale  by  Trustees — Contract  of  Sale  incomplete.] 

So  long  as  a  contract  to  sell  by  trustees  remains 

executory  and  the  trustees  have  power  either  to 

enforce   it   or  rescind   or  alter   it  one  of    the 

trustees  cannot   repurchase  the  property  from 

the  purchaser  from  the  trustees. 


T!*r>  .  .-.A  Av 'tI  iq-     q-  t  't  c^at     r>    'i  i "      t'        ^  purchascr,  the  defendant,  from  trustees  re- 
130  ,  .>0  A\ .  R.  180  ;  8o  L.  T.  607-Buckley,  J.    ^^,J  ^o  accept  a  proper  assurance  from  them 

because  after  he  had  agreed  to  purchase,  he  found 


119.  Trust  for  Sale  —  Fraud  of  Trustee  — 
Trustee  Executiny  Imlenture  of  Sale  to  Secure 
Debt — Creditor  taking  with  Notice  of  Trust — 
Indenture  in  Hands' of  bona  fide  Holder  for 
Value— Priority — Conrcyaiicing  Act,  1881  (44 
k  45  Vict.  c.  41),  **.  54,  55.]— Lands  were 
devised  by  will  to  trustees  upon  trust  for  sale      ,  ,     - 

and  investment,  and  to  pay  the  income  thereof    ^^^  purchase-money  was  to  remain  on 
among  certain    beneficiaries.     All    the    trustees    at -^  per  cent.     In  an  action  by  tiie  t 
except  one  died,  anil  the  sole  surviving  trustee, 
who  had  given  promis.sory  notes  to  a  creditor  in 
respect  of  a  debt,  arranged  with  the  creditor  that 

the  debt  should  be  further  secured  on  part  of  ^ ,  

the  trust  estate.     To  carry  out  this  arrangement    not  in  a  position  to  enforce  specific  performance 


out  that  there  would  be  a  fine  payable  on 
admission  considerable  in  proportion  to  the  value 
of  the  property,  anil  he  persuaded  D,  one  of  the 
trustees,  to  enter  into  a  contract  to  purchase 
from  him  at  the  same  price  and  on  the  same 
terms,  except  that  a  considerable  proportion  of 
on  mortgage 
rustees  for 
specific  performance  by  the  purchaser  frjiu 
them. 

Held — that  the  purcliaser  from  tlie  trustees 
was  bound  to  complete  liis  contract ;  that  he  was 


the  trustee  executed  a  deed  which  purported  to  ,:  against  the  trustee  D.,  wlio  agreed  to  purchase 
be  a  conveyance  on  sale  to  the  creditor  of  certain  [  from  him,  not  being  able  to  confer  upon  him  a 
land,  the  subject  of  the  trust,  iqr  ie2,000,  and  ;  marketable  title :  and  that  he  must,  inlaw,  be 
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Resulting  TrvLBt— Continued. 
deemed  to  have  known  that  the  trustee  D.  was 
incapable  of  purchasing  under  the  circumstances. 
Dictum  of  Mellish,  L.  J.,  inParker  v.  McKenna 
((1874)  L.  R.  10  Ch.  96,  125;  44  L.  J.  Ch. 
425, 441  ;  23  W.  R.  271 ;  31 L.  T,  (N.s.)  739)  applied. 
Delves  v.  Gray,  [1902]  2  Ch.  606  ;  71  L.  J.  Ch. 
[808  ;  51  W.  R.  56  ;  87  L.  T.  425— Byrne,  J. 


ULTRA  VIRES. 

See  Companies,  239,  240;  Markets  and 
Fairs,  1;  Pdbuc  Authorities;  Rail- 
ways, 8,  13,  16,  31. 


USURY. 

See  Money  and  Money  Lending. 


VACCINATION. 

See  Public  Health. 


UMPIRES. 

See  Arbitration. 


UNDUE    INFLUENCE. 


See  Contract. 


UNLAWFUL  ASSEMBLIES. 

See  Criminal  Law  and  Procedure. 


UNINCORPORATE 
ASSOCIATIONS. 

See  Building  Societies;  Friendly  So- 
cieties; Loan  Socie'Ties;  Trade  and 
Trade  Unions. 


UNSOUND    FOOD. 

See  Food  and  Drugs  ;  Pdblic  Health. 


USE    AND    OCCUPATION. 

See  Landlord  and  Tenant. 


USES   AND    TRUSTS. 

See  Real  Property  and  Chattels  Real; 
Trusts  and  Trustees. 


VAGRANCY. 

I  See  Criminal  Law;  Poor  Law. 

VALUERS    AND 

APPRAISERS. 

And  see  Agency;  Auctions. 

1.  Contract —  Exerciie  of  ReiiMinahle  Care  and 
Skill.] — C,  a  solicitor,  was  applied  to  by  V., 
who  was  not  his  client,  but  who  owned  mineral- 
water  factory  and  ttiree  licensed  houses,  to  find 
someone  who  would  advance  money  on  the 
premises.  C.  knew  that  R.,  another  solicitor, 
who  represented  under  a  power  of  attorney  the 
plaintiff,  had  money  to  advance,  and  at  an  inter- 
view between  C.  and  R.  it  was  arranged  that  an 
advance,  to  be  guaranteed  by  an  insurance  society, 
should  be  made  to  V.,  but  no  stipulation  for  an 
independent  valuation  of  the  premises  was  then 
made.  C,  with  authority  to  conduct  the  mort- 
gage on  these  lines,  requested  the  L.  G.  and  T. 
society  to  insure  the  mortgage,  knowing  that 
the  society  usually  employed  the  defendant  M., 
a  local  valuer  of  repute.  C.  applied  to  the 
society  for  a  copy  of  M.'s  valuation,  and  this 
application  was  ultimately  acceded  to  by  them, 
they  saying  that  on  future  occasions  whenC^  was 
actmg  for  the  mortgagee  he  should  have  a  copy. 
The  society  repudiated  responsibility  for  M.'s  fee, 
which  was  afterwards  paid  by  V.  through  C. 
The  society  instructed  M.  to  value  the  premises, 
and  he  reported  to  them  by  a  valuation  written 
on  their  printed  form.  C.  relied  to  the  knowledge 
of  M.  on  M.'s  valuation  in  making  the  advance 
on  mortgage  to  V. 

Held — that  M.  was  not  the  agent  of  C.  as 
principal,  in  making  this  valuation,  and  that 
the  above  facts  did  not  establish  that  contractual 
relation  which  was  necessary  to  enable  the 
plaintiff  to  maintain  an  action  for  negligence  in 
making  the  valuation  against  M. 

Held,  further — that,  upon  the  evidence, 
there  is  no  absolute  rule  as  regards  the  proper 
method  of  ascertainmg  the  value  in  such  cases  as 
the  present ;  and  that  although  M.,  valuing  the 
premises,  adopted  methods  which  might  have 
been  improved  upon,  still  they  were  methods 
which  a  man  of  position  endeavouring  to  do  his 
duty,  might  fairly  adopt  without  its  being  said 
that  he  was  wanting  in  reasonable  care  and 
skill. 

Observations  as  to  the  duty  of  a  licensed 
valuer  to  examine  the  takings  books  of  managed 
licensed  houses  and  premises  of  a  like  character, 
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and   as    to  the    number   of  year's  purchase  on 

which    he    ought    to    proceed    in    making    his 

valuations. 

Semble,  it  is  not  within  the  province  of  a  valuer 
to  give  an'opinion  as  to  what  may  properly  be 
advanced  on  property. 

Decision  of  Kekewich,  J.  (  (1905)  92  L.  T.  345) 
affirmed. 

Love  r.  Mack  (1905),  93  L.  T.  352— C.  A. 


VENDOR  AND  PURCHASER. 

See  Sale  of  Land. 


VETERINARY   SURGEONS. 

See  Medicine. 


VICTORIA. 

See  Dependencies  and  Colonies. 


VOIDABLE  ASSIGNMENTS, 
CONVEYANCES,  AND 
SETTLEMENTS. 

See    Bankruptcy;    Fraddulent    Convey- 
ances. 


VOLUNTARY 
ASSOCIATIONS. 

See  Charities;  Clubs. 


VOLUNTEERS. 

See  Eating  ;  Royal  Forces. 


WAGES. 

See  Master  and  Servant. 


WAIVER    AND 

ACQUIESCENCE. 

And  see  Landlord  and  Tenant,  93,  98,  99. 

1.  Grant  of  Gold  Mini/it/  Lcaxe  to  Two  Perxotu 
—  Waiver  or  Ahaiidonment  of  Right  or  Intcrent 
ill  Lease  hy  One — Fridence.] — Where  there  is  a 
vested  right  or  interest  in  any  party,  the  jirinciple 
of  law  as  now  firmly  established  is,  that  he 
cannot  waive  or  abandon  that  right,  exce|it  by 
acts  which  are  equivalent  to  an  agreement  or  a 
licence. 

A  lease  for  the  purpose  of  gold  mining  was 
granted  by  the  Crown  to  M.  L.  and  the  respon- 

B.D.— VOL.   III. 


dent.  M.  L.  afterwards  by  letter  disclaimed  and 
abandoned  all  interest  in  and  claim  to  the  mine. 
The  respondent  acted  on  M.  L.'s  letter,  furnished 
the  money  required  for  working  the  lease  thence- 
forward out  of  his  own  resources,  and  made  no 
claim  upon  M.  L.  for  contribution. 

Held — that  there  was  sufficient  evidence  of 
an  agreement  or  licence  by  M.  L.  to  waive  or 
abandon  his  vested  right  or  interest  in  the  lease, 
and  that  M.  L.  was  merely  a  trustee  for  the 
respondent  of  his  legal  interest  (if  any)  therein. 

Rule  in  Clarke  v.  //a;-^  ((1858),  6  H.  L.  C.  633, 
at  p.  656  ;  5  Jur.  (N.s.)  4-47)  followed. 
Palmer  v.  Moore,  [1900]  A.  0.  293  ;  69  L.J.  P.  C. 
[64  ;  82  L.  T.  167— P.C. 

2.  Inquiry  Waived — Payment  Without  Full 
Knowledge  of  Facts — Recovery.^ — The  doctrine 
that  a  person  can  recover  money  voluntarily 
paid  over,  without  full  knowledge  of  the  facts, 
is  subject  to  an  exception  that  a  person  who 
has  waived  all  inquiry  into  the  facts,  cannot, 
on  subsequently  ascertaining  fresh  facts,  recover 
the  money. 
Beevor  v.  Marler,  (1898)  14  T.  L.  R.  289— 

[Div.  Ct. 


WAREHOUSES  AND 
WAREHOUSING. 

See  Bailment  ;  Rates  and  Rating. 


WARRANT. 

See  Criminal  Law. 

WARRANTIES. 

See  Auctions;  Food  and  Drugs;  Sale  op 
Goods. 


WASTE. 

See      Real      Property  ; 
Trusts. 


Settlements  ; 


WATERMAN. 


See    Metropolis;    Waters    and    Water- 
courses. 


WATERS  AND  WATER- 
COURSES. 


. In  General       .... 

.  1027 

I.  Rivers. 

(a)  Ownership  of  Soil 

.  1028 

(I)}  Pollution     .... 

.  1029 

(i.)    Manufacturing  Refuse 

.  1029 

(ii.)  Seivaqe        .     '     . 

.   1032 

(\\\.)  Procedure  . 

.  1038 

(c)  Repairing  Banks,  &c. . 
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('/)  Rights  of  Riparian  Owners 
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Waters  and  Wa,ter-Co\iraes— Continued. 
Til.  Seashore. 

(a)  In  General 1049 

lb}  Rights  over  Foreshore        .        .  1051 
And   see   Easements;    Fisheries;    High- 
ways; Sewers  and  Drains;  Shipping 
AND  Navigation. 

I.  IN  GENERAL. 

1.  Award  —  Watercourse  —  Revairhig  and 
Cleansing — Highway  Authority.]  —  Under  an 
inclosure  Act  for  inclosing  land  in  a  township 
the  Commissioner  in  1815  made  an  award.  The 
plaintiffs  claimed  to  be  entitled  by  virtue  of  that 
award  to  have  a  drain  or  watercourse — ordered 
by  the  award  to  be  made — cleansed,  scoured  and 
maintained  by  the  defendants  as  successors  of 
the  surveyor  of  highways  of  the  township,  and 
to  have  the  expenses  defrayed  out  of  a  rate  or 
rates  to  be  levied  in  the  manner  provided  in  the 
award. 

Held — that  the  plaintiffs  were  so  entitled. 
Attorney-General    r.    Tamwokth    Rural 
[District  Council,  (1901)  85  L.  T.  190— 
Byrne,  J. 

2.  Navigation — Tolls — Undue  Preference  — 
Lower  Tolls  or  Rates — Baibmy  and  Canal 
Traffic  Act,  1854  (17  &  18  Vict.  c.  'il')— Railway 
and  Caml  Traffic  Act,  1888  (51  &  52  Vict.  c.  25), 
s.  27.] — The  defendants  were  the  trustees  of  the 
navigation  of  the  River  Ouse,  near  York,  and 
charged  a  toll  of  &d.  per  ton  on  grain  and  flour. 
The  owners  of  certain  flour  mills  gave  notice  of 
their  intention  to  remove  their  mills  unless  the 
tolls  and  accommodation  were  altered.  The 
defendants  accordingly  spent  money  in  improv- 
ing the  navigation,  and  the  owners  of  the  mills 
built  riverside  wharves  and  premises.  The 
defendants  agreed  not  to  charge  more  than  £600 
a  year  on  the  whole  of  the  millowners'  traffic, 
the  owners  paying  the  ordinary  tolls  until  the 
maximum,  was  reached.  Since  the  date  of  the 
agreement  the  millowners'  traffic  had  so  increased 
that  the  tolls  charged  to  them  worked  out  at 
ljd..a  ton. 

Held — that  this  amounted  to  undue  pre- 
ference, and  the  Court,  though  it  was  not  its 
duty  to  prescribe  the  manner  in  which  the 
grievance  should  be  remedied,  indicated  what 
they  considered  to  be  a  sufficient  and  reasonable 
rate  temporarily. 
Mills,  Fairweather  &  Co.  r.  York  Corpo- 

[RATION,  [1901]   17  T,   L.  R.  19— Rail,  and 
Can.  Com. 

3.  Water-rights — Water  Supply  from  Land 
of  Another — Fotding  of  Supply  on  that  Land  by 
leaving  open  Rubble  Drain — Right  of  Activn 
for  Fouling — No  claim  to  Easement  or  Right  to 

Water — Natnral  User.] — The  plaintiff's  water 
supply  was  obtained  from  a  rubble  drain  in  the 
fields  of  X.  and  Y.  through  a  syphon  under  a 
brook  dividing  the  plaintiff's  land  from  the  said 
fields  to  a  cistern  on  the  plaintiff's  land.  The 
water  was  used  for  drinking  purposes.  The 
defendants,  by  the  license  of  X.  and  Y.,  opened 
the  rubble  drain  to  examine  it,  and  left  it  open 


for  ten  weeks,  whereby  mud  and  dirt  got  into 
the  drain,  and  the  plaintiff's  supply  was  fouled. 
In  an  action  in  the  County  Court  for  wrongful 
interference  and  damage  to  the  plaintiff's  water 
supply  by  the  defendants,  the  plaintiff,  although 
producing  evidence  that  the  water  supply  had 
been  used  by  her  for  many  years,  expressly  dis- 
claimed any  easement  or  right  to  the  water 
supply  that  the  case  might  be  within  the  juris- 
diction of  the  County  Court.  The  County  Court 
Judge  gave  judgment  for  the  defendants. 

Held  (on  appeal)— that  as  the  plaintiff  had 
disclaimed  any  easement  or  right  to  the  water 
supply,  and  the  defendants  did  not  appear  to 
have  deliberately  fouled  the  drain,  but  had 
merely  done  something  which  led  to  the  water 
being  fouled,  the  plaintiff  had  no  right  of  action, 
and  the  decision  of  the  County  Court  Judge  was 
right. 

Dickinson    v.  Shepley  Sewerage    Board, 
[1904]  68  J.  P.  363— Div.  Ct. 

II.  EI  VERS. 

(a)  Ownership  of  Soil. 
And  see  Evidence. 

4.  Grant  of  Lands  Bounded  by  a  River— 
Construction— Presumption  of  Right  to  Bed  of 
River  ad  medium  filum  aqaa-Q—Eridence  to 
Rebut  the  Presiimption— Fishery— Tidal  Waters 
—  Definition  of  Oi-dinary  High  Tide.]  —  A 
riparian  owner  on  one  bank  claimed  the  exclu- 
sive right  to  the  whole  bed  of  the  river  and  of 
the  fishery  therein  as  lord  of  the  manor,  and 
also  by  user  from  time  immemorial.  The 
riparian  owner  on  the  opposite  bank  brought  an 
action  for  an  injunction  against  trespass. 

Held— that  the  plaintiff  having  acquired  his 
lands,  which  were  not  part  of  the  said  manor, 
by  grants,  in  which  the  right  to  half  the  bed  of 
the  river  and  the  fishing  rights  over  such  half 
would  be  presumed,  the  defendant's  evidence 
was  insufficient  to  establish  his  exclusive  right 
to  the  whole  bed  of  the  river  or  the  fishery 
therein. 

An  ordinary  high  tide  is  taken  at  the  point  of 
the  line  of  the  medium  high  tide  between  the 
springs  and  neaps,  ascertained  by  taking  the 
average  of  the  medium  tides  during  the  year. 
Elliot  v.  Earl  Moeley,  [1907]  51  Sol.  Jo. 
625 — Joyce,  J. 

6.  Inelosurc  Award— River  Running  Along 
Waste— Allotment  of  Waste— Bed  ad  medium 
filum.] — An  Act  for  enclosing  moors,  commons, 
and  waste  grounds  of  a  manor,  does  not  apply 
to  the  bed  of  a  river  which  is  proved  to  be  not 
waste  of  the  manor,  and  not  subject  to  any 
commonable  rights.  Therefore  an  award  under 
the  Act  of  waste  bordering  on  the  river  does  not 
carry  with  it  the  bed  of  the  river  ad  medium 
filum. 

Ecroyd  v.  Coulthaed,  [1898]  2  Ch.  358  ;  67 
[L.  J.  Ch.  458  ;  78  L.  T.  702 ;  14  T.  L.  R.  462 
'-  — C.A. 

6.  M&A\\xn\(i\\xm—3Iain  and  Subsidiary  Chan- 
mis.]— \\\-\qvq  the  water  of  a  river  in  its  ordinary 
condition  covers  the  alveus  from  bank  to  bank,  it 
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is  the  centre  of  the  alreux  between  the  banks 
that  is  the  viedinm  Jilum,  and  oonsequently  the 
boundary  of  the  properties  on  the  opposite 
banks. 

Where  the  great  part  of  the  water  of  the  River 
Tay  flowed  ilown  on  the  defender's  side,  and  the 
pursuer  contended  that  the  medium  filum  was 
to  be  found  in  the  centre  of  the  stream  flowing 
down  on  his,  the  pursuer's,  side  : 

Held — that  the  medium  filum  was  to  be  drawn 
through  any  sand  or  gravel  banks,  sucli  as  con- 
stitute the  Tay  Bridge  and  Dunskiag  Islands, 
without  carrying  it  round  that  particular  channel 
in  which  for  the  time  the  greater  body  of  water 
was  flowing. 

Menzies  v.  Bueadalbane,  (1902)   4   F.  55 — [authority,  afterwards  vested  in   the   defendant 

[2nd  Div.  district  council,  and  the  plaintififs  had  a  right  to 
continue   to   cause   their   drain   to   emptv  into 

7.  Ownership  of  the  Bed  of  the  Stream—  \  the  same  sewer  under  sect.  21  of  the  Public 
Island~Wsi[\iQ  ad  medium  lilum  aquie.]— The  j  Health  Act,  1875.  The  defendants,  being  advised 
rule  that  where  a  stream  flows  between  two  !  that  the  discharge  of  the  trade  effluent  from  the 
manors  or  properties,  in  the  absence  of  any  phintiffs'  mills  into  the  sewer  was,  on  account 
evidence  to  the  contrary,  the  boundary  is  taken  of  its  temperature  and  for  other  reasons,  pre- 
to  be  the  medium  filum  of  the  stream,  applies,  j  judicially  affecting  the  disposal  by  inigation  or 
where  the  stream  is  divided  by  an  island,  only  i  otherwise  of  the  sewage  matter,'and  exposing 
to  ihti  medium  filum  aqua  oi  each  branch.  them    to  liabilities   under  the  Rivers  Pollution 

Great  Torrington  Common  Conseuvator.s  I  Prevention  Act,  1876,  informed  the  plaintiffs  of 

[c.  Moore   Stevens,  [1904]   1  Ch.  347;  73  j  their  intention  to  cut  off  the  connection  between 


stable  f'orporatiim  ([1899]  2  Ch.  378  ;  68  L.  J. 
Ch.  498  ;  63  J.  P.  .-)19  ;  47  W.  R.  538  ;  80  L.  T. 
650  —  Cozens-Hardy,  J.,  s  e  Sewers  and 
Drains,  29)  considtred. 

West   Riding  of    Yokks  Rivers   Board  v. 

[Reuben    Gaunt   &   Sons,  Lp.,  (1902)  67 

J.  P.  183  ;  19  T.  L.  R.  HO  ;  1  L.  G.  R.  133— 

Div.  Ct. 

10.  Man  ufaet living  Effluent  —  Prencriptire 
Itiglit  of  Drainage — Pnlhiting  Liquid — Public 
Health  Act,  1875  (38  A:  39  Vict.  e.  55),  s.  21  — 
Rivers  Pollution  Prevention  Act,  1876  (39  &  40 
Vict.  c.  75),  s.  7.] — The  plaintiffs'  piedecessors 
in  title  had  a  right  to  cause  iheir  drain,  which 
received  the  manufacturing  effluents  from  their 
[  mills,   to   empty  into   the    sewer  cf    the    local 


68  J.  P.  Ill  :  89  L.  T.  667;  2 
L.  G.  R.  397-Jovce,  J. 


L.  J.  Ch.  124  ;  68  J.  P.  Ill  ;  89  L.  T.  667  ;  2    the  sewer  and  the  drain.     The  plaintiffs  claimed 

an  injunction  to  restrain  the  defendants  from  so 
disconnecting  the  drain.     There  was   no   proof 

8,  Sudden  Change  of  Course— Ownership  of  that  the  sewers  of  the  district  were  insutflcient 
i9o(7.  ]— Where   a   river,   whether   tidal  or  not,    for   carrying  the   trade   effluent,  as  well  as  all 


separating  two  estates  belonging  to  different 
owners  suddenly  changes  its  course,  the  property 
in  the  soil  does  not  change.  English  and  Indian 
law  agree  ui)on  this  pomt. 
Thakdrain  Ritraj  Koer  r.  Thakurain 
[Sarfaraz  Koer,  (1905)  21  T.  L.  R.  637 

P. 
(b)  Pollution. 
And    xee    titles    Nuisances  ;    Public 
Health. 


other  sewage  which  had  to  be  carried  away  by 
them. 


(i)  Manufacturing  Refuse. 
9.  Manvfaeturing  Effluent — Di-tcliurge  into 
a  Tributary — '^Stream"  or  *' Sewer" — M'est 
Riding  of  Yorkshire  Rirers  Act,  1894  (57  &  58 
Vict.  c.  clxvi.),  ss.  9,  10,  12.] — A  natural  stream, 
or  watercourse,  may  cease  to  be  a  stream,  and 
may  become  a  sewer,  into  which  persons  may 
ac(iuire  certain  rights  of  drainage  as  against  the 
local  authority  ;  and  it  may  do  so,  even  although 
the  natural  flow  of  water  along  its  bed  has  not 
wholly  ceased.     But  the  mere  fact  that   for 


Held — that  there  being  no  objection  on  the 
ground  that  the  effluent  would  cause  such  pollu- 
tion as  to  render  it  injurious  in  a  sanitary  point 
—    of  view  and  unfit  for  conveyance  along  the  sewer, 
t'.    the  plaintiffs   were  entitled   to   the   injunction 
asked  for. 

Decision  of  Byrne,  J.  ([1900]  1  Ch.  781  :  69 
L.  J.  Ch.  470  ;  64  J.  P.  792  ;  48  \V.  R.  614  ;  83 
L.  T.  22),  affirmed. 

Eastwood  Brothers,  Ld.  r.  Honley  Urban 
[District  Council,  |1901]  1  Ch.  645;  70 
L.  J.  Ch.  313  ;  49  W.  R.  308  ;  84  L.  T.  1H9— 

C.  A. 


11.  Manufacturing  Refuse — Pollution  if  pos- 
sibly dry  Channel  above  entry  of  Watercourse — 
Stream  or  Sewer — Rivers  Pollution  Prevention 
Act,  1876  (39  ic  40  Vict.  c.  75).  ss.  4,  10,  11.  20.] 
— The  defendants  sent  polluting  licpiids  from 
their  factory  into  a  channel.     Tiiis  channel  was 


number  of  years  sewage  has  bem  discharged  said  tii^liave  originally  carried  down  water  from 
into  a  watercourse  is  not  of  itself  sufficient  to  |  a  well  above  the  factory,  but  the  defendants 
convert  the  watercourse  into  a  sewer  ;  nor  is  the  diverted  this  water  supply  above  their  factory, 
fact  that  the  watercourse  has  been  covered  over  look  it  into  their  mill,  and  dischargeil  it  in  a 
material,  unless  it  was  done  by  the  local  polluted  state  into  the  channel  close  to  their 
authority  in  order  to  turn  the  watercourse  into  ,  factory.  The  channel  ran  from  the  factory  past 
a  sewer.  certain   cottages  ;    then   joining   a   stream,   fell 

Semble — after  the  year  1861  the  local  authority    with   the   stream   into  a   river.     Fifty  or  sixty 
could  not  convert  a  watercourse  into  a  sewer    cottages  emptied  their  sewage  into  the  channel 


merely  by  the  illegal  act  of  discharging  sewage 
into  it. 

Falconer  v.  South  Shields  Corporation  ((1895) 
11  T.  L.  R.  223— Div,  Ct.),  ami  Prown  v.Pun- 


below  the  factory  till  1892,  when  a  sewerage 
scheme  was  put  into  operation  for  the  district. 
Two  cottages  still  discharged  slci|)-water  into  the 
channel,  and  two  or  three  small  water-cour.ses 
33—2 
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fell  into  it  below  the  factory.  A  County  Court 
Judge  held  that  the  channel  was  a  "stream" 
witiiin  the  meaning  of  sect.  20  of  the  Rivers 
Pollution  Prevention  Act,  1887,  and  that  the 
defendants  had  committed  an  offence  under 
sect.  4  of  that  Act. 

Held — on  appeal,  that  a  stream  within  ihe 
meaning  of  the  Act  may  be  either  a  natural  or 
an  artificial  one;  and  that  the  Court  was  not 
prepared  to  differ  from  the  conclusion  of  the 
learned  County  Court  Judge  that  the  channel  was 
a  stream,  since  (apart  from  the  existing  water- 
courses below)  pure  water  would  still  flow  along 
the  course  but  for  the  acts  of  the  defendants. 

Went  Riding  of  Yorkshire  Rivera  Board  v. 
Gaunt,  ((1902)  67  J.  P.  183  ;  19  T.  L.  R.  140— 
Div.  Ct.,  No.  9,  svpra'),  discussed. 


Thames  by  an  omission  to  do  something  which 
might  have  mitigated  the  evil. 
Smith  v.  Raruham  (34  L.  T.  774)  ronsidered. 
High    Wycombe    Corporation   v.    Thames 
[Conservators,   (1898)    78   L.  T.  463  ;  14 
T.  L.  R  358— Div.  Ct. 

14.  Worhs  Constructed  since  1876 — Defence — 
Reasonably  Prarticabl-  and  Available  Means — 
Prescriptive  Right  to  Pollut'-— Rivers  Pollvtion 
Act,  1876  (3;t  &  40  Vict.  c.  75),  ss.  6,  10,  16.]— 
Where  works  have  been  entirely  constructed  since 
1876,  the  occupiers  cannot  in  answer  to  a  charge 
of  polluting  a  river  rely  on  sects.  6  and  10  of  the 
Rivers  Pollution  Act  of  that  year,  and  plead  that 
they  are  using  "  all  reasonably  practicable  and 
available  means  "  to  render  the  pollution  harm- 
less. 

The  effect   of    sect.  16  of  the  Act  is  to  keep 


Falconar  v.  South  Shields  Corporation  ((1895)  I  alive  the  right  to  abate  a  nuisance,  but  it  does 
~   "    ~  -'  "  "  not  preserve  the  right  to  continue  pollution. 

Midlothian  County  Council  v.  Pumpheb- 
[STON  Oil  Co.,  (1904)  6  F.  387— Ct.  of  Sess. 


11  T.  L.  R.  223— Div.  Ct.)  distinguished. 
West   Riding   of   Yorks   Rivers   Board  v. 
[Preston  &  Sons, (1905)  69  J.  P.  1  ;  92  L.  T. 
24  ;  3  L,  G.  R.  289— Div.  Ct. 

12.  Mamtfacturing     Pollution  —  Refuse    sent 
iyito  Setcer  and  thence  into  Stream — Facilities 


(ii)  Seivage. 

15.  Agreement   to   receive    Trade    Efficient  — 
■  Causing  or  suffering  to  flow  or  pass" — Liability 
for  Entering  Sewer  not  Afforded   by   Sanitary  \  of  Local  Authority — Middlesex  Counttf  Council 

■  " "  ""  Art,   1898  (61  k  62  Vict.  r.  cci.).  s.  Vi— Rivers 

Pollution  Prevention  Act,  1876  (39  &  40  Vict.  c. 
75), «.  1.— Public  Health  Act,  1875  (38  &  39  Vict. 
c.  55),  s.  21.] — A  district  council,  having  taken 
over  a  sewage  farm  from  a  local  board,  their  pre- 
decessors in  title,  collected  and  treated  on  such 
farm  the  sewage  of  the  district  and  discharged 
the  effluent  therefrom  into  a  river.     By  a  con- 


Authority — Liability  of  Maniifactnrer — Rivers 
Pollution  Prevention  Act,  1876  (39  &  40  Vict  c. 
75),  ss.  3,  4,  7, 10.]— By  sect  4  of  the  Rivers  Pollu- 
tion Prevention  Act,  1876,  "  Every  person  who 
causes  to  fall  or  flow  or  knowingly  permits  to  fall 
or  flow  or  to  be  carried  into  any  stream  any  poison- 
ous, noxious,  or  polluting  liquid  proceeding  from 
any  factory  or  manufacturing  process  shall  (sub- 
ject as  in  this  Act  mentioned)  be  deemed  to  have  j  tract  between  the  board  and  the  owner  of  a 
committed  an  offence  against  this  ^ct.  .  .  ."  i  margarine  factory  it  was  agreed  that  the  said 

A  person  sending  noxious  manufacturing  refuse    owner  should  be  entitled  to  discharge  the  liquids 


into  a  sewer,  vested  in  the  sanitary  authority, 
which  is  carried  thence,  together  with  sewage, 
into  a  stream,  commits  an  offence  under  sect.  4, 
at  all  events  if  he  does  not  prove  that  the  sanitary 
authority  has  afforded  him  facilities  for  draining 
his  factory  into  the  sewer  under  sect.  7  of  the  Act. 

Semble — even  if  he  does  prove  that  he  has  been 
afforded  such  facilities  by  the  sanitary  authority, 
he  also  commits  an  offence  under  sect.  4, 

Kirkheaton  Local  Board  v.  Ainley,  Son~s  d-  Co- 
([1892]  2  Q.  B.  274  ;  61  L.  J.  Q.  B.  812  ;  56  J.  P. 
374  ;  67  L.  T.  209  ;  41  W.  R.  99— C.  A.)  followed. 
West  Ridisg  of  Yorkshire  Rivers  Board 

[v.  Butterworth  and  Roberts,  (1907)  71 
J.  P.  516  ;  5  L.  G.  R.  1246— Div.  Ct. 

13.  "  Wilful  suffering  " — Thames  Conservancy 
Act  1894  (57  &  58  Vict.  c.  clxxxvii.),  s.  92.]— By 
sect.  92  of  the  Thames  Conservancy  Act,  1894, "  If 
any  person  without  lawful  excuse  .  .  .  wilfully 
causes  or  suffers  any  washing  or  other  substance 
jiroduced  in  making  or  supplying  gas  or  any 
other  offensive  matter,  whether  solid  or  fluid,  to 
flow  or  pass  into  the  Thames  or  into  any  tributary 
..."  he  shall  for  every  such  offence  be  liable 
to  a  penalty  not  exceeding  201.,  and  to  a  daily 
penalty  not  exceeding  lOl. 

Held — that  persons  were  not  guilty  of  wil- 
fully suffering  offensive  matter  to  pass  into  the 


and  effluents  from  the  said  factory  into  the 
sewers  of  the  board,  subject  to  the  conditioQ 
that  the  said  owner  before  so  doing  should  ex- 
tract all  solid  fat  or  fatty  matters  in  suspension 
from  the  said  liquids  and  effluents.  This  con- 
dition was  not  efficiently  fulfilled,  and  the 
result  was  that  the  effluents,  containing  fat  and 
fatty  matter,  became  mixed  with  the  sewage  on 
the  farm  and  the  land  became  clogged  with  the 
fat  and  was  not  capable  of  filtering  the  sewage. 
On  a  summons  being  taken  out  under  the  Mid- 
dlesex County  Council  Act,  1898,  by  the  county 
council  against  the  district  council  for  "causing 
and  suffering "  sewage  and  other  injurious  and 
offensive  matter  to  flow  into  the  river,  the 
justices  ordered  the  district  council  to  discontinue 
guch  flow  or  passage. 

Held— that  such  order  was  rightly  made, 
and  that  the  district  council  had  "  caused  or 
suffered"  the  filthy  effluent  to  pass  into  the 
river.  The  district  council  were  not  compelled 
to  receive  into  their  sewers  liquid  containing 
1  fat  or  fatty  matters,  and  if  they  did  receive  it 
they  were  bound  to  adopt  some  process  on  their 
farm  which  would  effectually  purify  the  effluent 
therefrom. 

SouTHALL  Norwood  Urban  District  Coun- 

[cil  v.  Midddesex  County  Council,  (1901) 

65  J.  P.  215  ;  49  W    R.  376  ;  83   L.  T.  742  ; 

17T.  L.  R.  208— Div.  Ct. 
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16.  Dek-vi orating  the  Purifij  of  the  Water- 
Injunction— Public  Health  Aet,  1875  (38  &  89 
Vict.  c.  55),  s.  17.]— By  sect.  17  of  the  Public 
Health  Act,  1875,  "nothing  in  this  Act  shall 
authorise  any  local  authority  to  make  or  use  any 
sewer,  drain,  or  outfall  for  the  purpose  of  con- 
veying sewage  or  tilthy  water  into  any  natural 
stream  or  waterc  urse  .  .  .  until  such  sewage  or 
filthy  water  is  freed  from  all  excrementitious  or 
other  foul  or  noxious  matter  such  as  would  affect 
or  deteriorate  the  purity  and  quali'y  of  the  water 
in  such  stream  or  watercourse  .  .  ."  The  test  as 
to  whether  there  has  been  an  infringement  of 
the  above  section  is  whether  the  local  authority 
have  conveyed  into  the  stream  at  any  point 
sewage  or  filthy  water  so  as  to  deteriorate  the 
purity  and  quality  of  the  water  at  that  point ; 
and  to  ascertain  this  the  inquiry  must  be  as  to 
what  was  in  fact  the  purity  and  quality  of  the 
particular  stream  at  the  point  before  the  sewage 
or  filthy  water  was  conveyed  into  it,  and 
whether  it  has  in  fact  been  deteriorated. 

If  deterioration  is  proved  by  ihe  discharge  at 
any  one  point,  it  is  no  answer  to  say  that  takea 
as  a  whole  the  operations  have  not  produced 
any  deterioration  upon  the  stream  as  a  whole. 

If  there  has  been  such  deterioration  the 
Attorney-General  is  entitled  to  an  injunction  ; 
but,  upon  an  application  to  enforce  the  injunc- 
tion, the  Court  would  be  reluctant  to  do  so  until 
the  local  authority  had  reasonable  time  for 
remedying  the  matter  complained  of,  and  had 
neglected  to  use  the  opportunity  thus  afforded. 
Attorney-General  v.  Birmingham,  &c.,  Dis- 

[TRICT  Drainage  Board,  (1907)  24  T.  L.  R. 
126 — Kekewich,  J. 


17.  Flow  of  Sewage  into  a  River — Notice  by 
ConservsMcy  Board  to  Discontinue — Discontinu- 
ance—  Permitting  Sewage  to  Flow  again  — 
Offence— Lee  Conservancy  Act,  1868  (31  &  32 
Vict.  c.  cliv.),  ss.  92,  93  —  Lee  Conservancy 
dAnwndmoit)  Art,  1900  (63  &  64  Vict.  r.  cxvii.), 
xg.  28,  29.]— In  July,  1902,  the  respondents  were 
served  with  a  notice  by  the  appellants  under 
sect.  92  of  the  Lee  Conservancy  Act,  1868,  to  dis- 
continue the  rtow  of  sewage  into  the  river  Lee. 
[n  September,  1905,  sewage  matter,  through  tlie 
negligence  of  a  workman  of  the  respondents,  was 
allowed  to  escape  into  the  river.  There  was  no 
evidence  that  sewage  had  been  caused  or  suffered 
to  How  into  the  river  from  the  date  of  the  notice 
in  1902  up  to  the  occurrence  in  1905. 

Held — that  the  isolated  passage  of  sewage 
into  the  river  in  1905  was  not  an  offence  under 
sect.  93,  inasmuch  as  the  respondents  having 
ceased  since  the  notice  to  discharge  sewage  into 
the  river  could  not,  in  consequence  of  such 
isolated  act,  be  said  to  have  "failed  to  discon- 
tinue "  the  flow  of  such  sewage  uniler  sect.  93  of 
the  Lee  Conservancy  Act,  1868. 

Lee  Conservancy  Board  r.  Leyton  Urban 

[District  Council,  (1906)  70  J.  P.  318 ;  95 

L.  T.  48  7 ;  4  L.  G.  R.  662  — Div.  Ct. 


18.  Pajising  into  Hirer  Solid  Matter  in  Suxprn- 


sionin  Wafer— Offenre— West  Riding  of  York- 
shire Rivers  Act,  1894  (57  6c  58  Vict.  c.  clxvi.), 
ss.  3,  5.J— The  respondents  were  the  owners  and 
occupiers  of  a  mill  situated  on  the  bank  of  a  river 
in  the  appellants'  district.  Adjoining  the  mill  was 
a  large  dam  fed  by  a  goit  from  the  river  and  a 
tributary  stream,  and  having  an  outlet  at  the 
other  end  into  a  lower  part  of  the  river.  The 
sewage  from  some  400  houses,  besides  the  treated 
trade  effluent  of  six  mills,  entered  the  river 
above  the  dam.  Owing  to  the  waters  being 
impounded  in  the  <lam  a  deposit  of  mud  and 
sludge  had  f(H-med  in  the  basin  of  the  dam.  The 
respondents  in  order  to  get  rid  of  such  mud, 
sludge,  and  deposit,  opened  the  sluice  at  the 
outlet  of  the  dam,  turned  the  whole  of  the 
waters  of  the  river  through  the  dam,  while  men 
with  spades  conveyed  anil  scraped  the  mud, 
sludge,  and  deposit  into  the  current  so  made 
when  it  was  carried  in  suspension  through  the 
outlet,  making  the  river  muddy  and  unfit  for 
any  purpose. 

Held — that  the  respondents  had  committed 
no  offence  under  sect.  6  of  the  West  Riding  of 
Yorkshire  Rivers  Act,  1894. 

West  Riding  of  Yorkshire  Rivers  Board 

[v.  Rawsons,  (1903)  67  J.  P.  407  :    89  L.  T. 

363  ;  1  L.  G.  R.  736— Div.  Ct. 


19.  ''Putrid  Solid  Matter"— ''  Particles  of 
Matter  in  Suspension  in  Water  " — Rights  of 
Impounding  or  Diverting  Water — Rivers  Pollu- 
tion Prevention  Act,  1 876  (39  &  40  Vict.  c.  75), 
ss.  2,  17,  20.]  —  The  defendant  had  been 
for  many  years  the  owner  of  weaving  sheds 
on  the  banks  of  a  river,  and  before  the 
passing  of  the  Rivers  Pollution  Act,  1876. 
had  acquired  a  right  of  diverting  and  im- 
j)Ounding  water  for  the  purpose  of  his  business. 
The  water  higher  up  the  stream  contained  vege- 
table refuse,  which,  if  it  had  been  allowed  to  flow 
along  the  natural  course  of  the  river,  would  not 
have  become  putrid.  But  when  it  settled  in  the 
defeuiiant's  impounding  reservoir,  it  became 
putrid,  and  when  the  reservoir  was  periodically 
cleared  out  by  opening  sluices,  the  ertluent  con- 
tained the  vegetable  refuse  which  had  so  become 
putrid.  The  effluent  consisted  ef  976  per  cent, 
of  water,  and  24  of  solid  matter.  Pioceedings 
having  been  taken  against  tlie  defenilant,  in 
which  it  was  alleged  that  lie  put  putrid  solid 
matter  into  the  river  contrary  ti  the  provisions 
of  sect.  2  of  the  Rivers  Pollution  Act,  1876  :— 

Held — that  the  defendant  was  protected  from 
liability  under  the  Act  by  sect.  1 7. 

H]:y||^ALS0(by  A.  L.  Smith  and  Kigby.  L.J.L] 
— th^lhe  matter  j>ut  into  the  river  by  the 
defendant  was  not  solid  matter  within  sect.  2 
of  the  Act. 

Per  Vaughan-WilHams,  L..1. —  (^uterc,  wliether 
the  proper  time  for  considering  wlietiier  the 
matter  was  solid  was  not  tlie  moment  of  com- 
mencing the  operatioa  of  flushing  rather  than 
the  moment  when  the  matter  came  into  contact 
with  the  stream. 
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"Riveti— Continued. 

Judgment  of  Divisional  Court  ([1899]  1  Q.  B. 
27  ;  68  L.  J.  Q.  B.  20  ;  63  J.  P.  195  ;  15  T.  L.  R. 

5)  affirmed. 

RivEK  Kibble  Joint  Committee  v.  Halli- 

[WELL,  [1899]  2  Q.  B.  385  ;  68  L.J.  Q.  B.  984  ; 

63  J.   P.   708  ;  48  W.   R.  22  ;  81  L.  T.  38  ;  15 

T.  L.  R.  455— C.  A. 

20.  IlUiliftt  of  It'ipurian  Owner — Prescript  ire 
It  if/ /its  of  llinise-oirners — Injunction — Damages 
—Public  Ilralth  Art,  187.^.  (3-1  &  39  Vict.  c.  5.5), 
ss.  ITi,  17, 19,  2[)9—PvUic  Avthorities  Protection 
Act,  1893  (56  &  57  Vict.  ^.61,  s.  1.]— The  sewage 
of  a  town  had  for  many  years  been  discharged 
by  a  corporation  acting  as  the  local  sanitary 
authority  into  a  river  whi  'h  passed  through  the 
town,  and  the  pollution  of  the  water  perceptibly 
increased  as  new  houses  contributed  their  sewage. 
The  i>lqintiff's  castle  and  land  was  situated  along 
the  course  of  the  river  some  distance  below  the 
town,  and  the  water  of  tlie  river  was  used  for 
feeding  a  lake  therein  situated.  At  the  outfall 
from  the  lake  was  a  water-wheel  from  which 
power  was  obtained  to  jiump  water  from  an 
adjacent  well  up  to  the  plaintiffs  castle.  Owing 
to  the  pollution  the  supply  to  the  lake  had  to  be 
cut  off,  and  the  use  of  the  water-wheel  discon- 
tinued. 

In  an  action  by  the  plaintiff,  firslly,  for  an 
injunction  to  restrain  the  corporation  from 
j)olluting  the  river  in  such  a  way  as  to  prevent 
him  from  using  the  water  for  the  purposes  of  his 
lake,  and  so  as  to  be  a  nuisance  to  the  castle  and 
estate  ;secondly,  for  a  mandatory  order  tncompel 
them  to  do  certain  works  of  cleansing  and  removal 
of  foul  matter  from  the  plaintiff's  lands  ;  and, 
thirdly,  for  damages  for  injuries  done  by  the 
l)ollution. 

Held — firstly  («)  that  persons  who  had  dis- 
charged their  sewage  for  more  than  twenty  years 
into  the  sewers  had  obtained  a  prescriptive  right, 
and  that  it  would  be  impossible  to  grant  an  in- 
junction which  would  interfere  with  these  pre- 
scriptive rights  ;  Attorney-General  v.  Dorking 
Union  ((1882)  20  Ch.  D.  595  ;  51  L.  J.  Ch.  585  ; 
30  W.  R.  579  ;  46  L.  T.  573— C.  A.)  followed  ; 
(li~)  that  to  grant  an  injunction  only  as  to  sewers 
not  twenty  years  old  was  impracticable  ;  and, 
moreover,  the  county  council  having  obtained  an 
order  under  the  Rivers  Pollution  Prevention  Acts, 
1876  and  1893,  compelling  the  corjioration  to 
abstain  from  polluting  the  river  after  a  date 
fixed,  and  the  corporation  being  now  engaged 
in  carrying  out  works  in  order  t  >  comply  with 
that  order,  an  injunction  was  unnecessary. 

Secondlj'  that  a  mandatory  order  to  do  work 
on  the  plaintiff's  land  could  not  be  granted,  and 
that  the  proper  remedy  was  in  damages. 

Thirdly  («)  that  an  action  for  damages  would 
not  lie  against  the  defendants  for  mere  acts  of 
non-feasance  or  neglect,  the  plaintiff's  proper 
remedy  being  under  section  299  of  the  Public 
Health  Act,  1875  ;  but  (*),  that  they  were  liable 
in  damages  in  respect  of  acts  done  by  them- 
selves. 

Fourthly,  that  the  plaintiff  could  recover  in 
respect  of  the  cost  of  providing  an  engine  and 
new  water  supply  to  his  fields,  and  injury  to  his 


fishing  and  a  house  which  he  let,  but  not  for 
loss  of  amenities  of  his  castle,  which  he  did  not 
wish  to  let,  nor  for  the  silting  up  of  the  lake,  for 
he  ought  to  have  excluded  the  polluted  water 
earlier. 

Fifthly,  that  damages  could  be  recovered  for  a 
period  of  six  years,  there  being  a  "continuance 
of  damage  or  injury." 

Harbington  (Eabl  OF)  r.  Derby  Corpora- 

[TION.  [1905]  1  Ch.  205  ;  74  L.  J.  Ch.  219  ;  69 

J.   P.  62  ;    92  L.  T.   153  ;   21  T.  I,.  R.  98  ;  3 

L.  G.  R.  321— Buckley,  J. 

21.  Sewer— New  Drainage.  Works— Somerset- 
shire Drainage  Act,  Ibll  (40  &  41  Vict.  c.  xxxvi.), 
.«.  134.]— Section  134  of  the  Somersetshire  Drain- 
age Act,  1877  (Local  and  Personal),  is  in  the  fol- 
lowing words  : — "  No  person  shall  without  the 
consent  of  the  commissioners  .  .  .  open  any  new 
drain  or  other  work  into  any  of  the  drainage 
works  of  the  commissioners  .  .  .  and  no  persons 
shall  cause  any  filthy  or  unwholesome  water,  or 
washings  of  manufactories  or  mines,  or  other  foul 
or  poisonous  liquid,  to  flow  into  any  watercourse 
within  the  jurisdiction  of  the  commissioners  .  .  . 
and  any  person  offending  against  this  enactment 
shall  incur  a  penalty  not  exceeding  ^5,  and  a 
further  penalty  of  forty  shillings  for  every  day 
during  which  the  offence  is  committed  ;  but  this 
section  shall  not  apply  to  any  person  having  a 
legal  right  to  cause  such  water,  washing,  or 
liquid  as  aforesaid  to  flow  into  any  existing 
river,  stream  or  watercourse." 

The  sewage  of  the  town  of  Bridgwater  flowei 
into  the  PaiTCtt,  a  tidal  river  within  the  juris- 
diction of  the  commissioners.  The  appellants, 
the  commissioners,  sought  to  restrain  the  respon- 
dents, the  urban  sanitary  authority,  from  can-y  ing 
out  certain  works  for  the  more  effectual  drainage 
of  the  town  and  disposal  of  the  sewage  thereof 
and  from  making  a  new  outfall  into  the  river 
Parrett, 

Held — that  the  liver  Parrett  was  not  a 
'•drainage  work  "of  the  commissioners,  though 
it  was  within  their  jurisdiction  and  though  they 
had  done  some  work  in  the  bed  of  the  stream, 
and  that  assuming  that  the  river  Parrett.  though 
an  arm  of  the  (-ea,  is  a  "watercourse"  within  the 
meaning  of  the  Act,  the  Corporation  was  outside 
the  section  for  the  following  reasons  : — The  Act 
does  not  say  that  any  person  who  had  a  legal 
right  to  cause  filthy  or  unwholesome  water  or 
washings  of  manufactories  or  mines  or  other  foul 
or  poisonous  liquid  to  flow  into  a  watercourse,  is 
not  to  increase  the  pollution,  or  not  to  pour  the 
foul  water  into  the  watercourse  at  a  different 
spot,  nor  does  the  Act  prohibit  the  making  of 
new  sewers,  or  the  enlargement  or  improvement 
of  old  ones. 

Somersetshire  Drainage  Commissioners  r. 

[Corporation  of  Bridgwater,  (1900)  81 

L.  T.  729— H.  L.  (E.). 

22.  Stream  Polluted  from  other  sources — Dis- 
charge of  Sewage  which  irovld  hare  been  Aj>pre- 
ciable  if  Stream  were  Pure — Rivers  Pollution 
Act,  1876  (39  &  40  Vict.  c.  75),  s.  3.]— In  con- 
sidering whetiier  any  discharge  pollutes  a  river, 
regard  must  be  had  to  the  river  in  its  pristine 
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Bivers— Cc?(/:i;u//'(/. 

state  ;  it  is  no  defence  to  proceedings  under  the 
Pollution  Acts  to  say  that  the  stream  is  so 
polluted  by  other  persons  that  the  pollution  in 
question  is  inappreciable. 

Hainesworth  v.  West  Biding  Rivebs  Board, 
[(1902)  5  L.  G.  R.  356  n.— Div,  Ct. 


23.  Stream  not  Fouler  below  than  above  Entry 
— Discretion  of  County  Court  Judge  not  to  make 
Order  Restraining  Pollution — Riven  Pollution 
Prevention  Act.  1876  (39  &  40  Vict.  c.  75),  ss.  3, 
10.]— On  an  application  in  the  County  Court  by  a 
count}'  council  for  an  order  under  sect.  10  of  the 
Rivers  Pollution  Prevention  Act,  1876,  requiring 
a  rural  district  council  to  abstain  from  jjolluting 
a  stream  by  sewage,  it  was  proved  (inter  alia) 
that  from  seventeen  to  twenty  outlets  of  sewage 
— for  the  most  part  slops  and  urine — passed  into 
a  stream  in  the  district  of  the  district  council. 
Some  of  these  outlets  were  sewers.  Evidence 
was  also  given  that  the  stream  was  as  pure,  if 
not  purer,  below  the  sources  of  pollution,  as  it 
was  above.  There  were  weirs  between  the  jjlace 
where  a  sample  of  the  water  was  taken  above 
the  sources  of  pollution  and  the  place  where  one 
was  taken  below  such  sources.  The  County 
Court  Judge  refused  to  make  an  order  on  the 
gi'ound  that  the  pollution  was  not  appreciable. 

Held — that  if  the  County  Court  Judge  had 
decided  on  the  ground  that  the  stream  was  not 
rendered  more  foul  by  the  entry  of  the  sewage, 
he  was  wrong  in  law.  The  test  was  :  Would  the 
river  in  its  pristine  state  be  polluted  ?  If  the 
County  Court  Judge  had  decided  on  the  right 
principle  his  judgment  was  contrary  to  the 
evidence,  and  the  Court  overruled  his  decision 
on  the  facts. 

Per  Phillimore,  J.— The  County  Court  Judge 
has  a  discretion  not  to  make  such  an  order  where 
pollution  is  proved  ;  but  that  discretion  does  not 
vary  with  the  length  of  his  foot.  It  may  be 
exercised  (1)  where  the  pollution  is  .so  trivial 
that  the  maxim  de  minimis  applies,  and  (2) 
where  the  complainants  are  in  fault  themselves, 
as  in  Kirklieoton  District  Local  Board  v.  Ainley, 
Sons  4-  Co.,  [1892]  2  Q.  B.  274  ;  61  L.  J.  Q.  B. 
812  ;  56  J.  P.  374  ;  67  L.  T.  209  ;  41  W.  R.  99- 
C.  A.  Further,  the  County  Court  Judge  has  a 
discretion  in  enforcing  the  order. 

Staffordshire  County  Council  v.  Seisdon 

[Rural  District  Council,  (1907)  71  J.  P. 

185  ;  96  L.  T.  328— Div.  Ct. 


24.  '•  Stream  "  — "  Sriver  " — Birers  Pollution 
Prevention  Act,  1876  (39  &  40  Vict.  c.  75),  part 
3,  .V.V.  4,  20.] — In  proceedings  taken  under  part 
3  of  the  Rivers  I'olluticm  Prevention  Act,  1876, 
the  County  Court  Judge  found  that  the  beck  in 
(juestion  was  a  '•  stream  "  within  the  meaning 
of  sect.  20  of  that  Act ;  but  he  did  not  expressly 
find  that  it  was  not  a  "  sewer  "  within  the  mean- 
ing of  the  Pul)lic  Health  Act,  1875,  and  it  was 
objected  that  his  decision  was  for  that  reason 
ambiguous. 

Held — that  the   (picstion  was  in  fact  raised 


before  the  Judge,  and  was  in  terms  decided  by 
him. 

West  Riding  of  Yorks   Rivers  Board  r. 

[Yorkshire  Indigo  Scarlet  and  Colour 

Dyers,  Ld.,  (1903)  67  J.  P.  80— Div.  Ct. 

25.  '^  Tidal"  Waters — What  are — Vertical 
Rise  and  Fall — West  Riding  of  Yorkshire 
Rivers  Act.  1894  (57  &  58  Vict.  c.  clxvi.),  w.  7 
(1),  24.] — The  respondents  were  summoned  by 
the  appellants  for  sending  into  the  River  Wharfe 
liquid  sewage  matter  contrary  to  sect.  7  of  the 
West  Riding  of  Yorkshire  Rivers  Act,  1894.  The 
respondents  relied  upon  sect.  24  of  the  same 
Act,  which  provides  that  nothing  in  the  Act 
shall  apply  to  any  "tidal"  waters  which  have 
not  been  determined  by  the  Local  Government 
Board  to  be  a  stream  in  accordance  with  .sect. 
20  of  the  Rivers  Pollution  Prevention  Act,  1876. 

Held  —  that    in    construing   the    expression 

"  tidal   waters "    it   is    necessary   to    take   into 

account  not  merely  the  horizontal  ebb  and  flow, 

but  also  the  vertical  rise  and  fall  so  far  as  the 

same  are  unaffected   by  wind,  whether  or  not 

the  rise  is  caused  by  the  tide  properly  so  called 

or  is  occasioned  by  water  being  arrested  by  the 

tide  on  its  way  to  the  sea. 

West  Riding  of  Yorkshire  Rivers  Board 

[v.  Tadcaster  Rural  District  Council, 

(1907)  71  J.  P.  429  ;  97  L.  T.  436  :  5  L.  G.  R. 

1208— Div.  Ct. 

(iii)  Procedure. 

26.  Action  m  County  Court — Application  to 
Transfer  ti  High  Court — Rivers  Pollution  Pre- 
rention  Act,  1876  (39  &  40  Vict.  c.  75),  s.  11. J— 
An  application  by  the  plaintiffs  under  sect.  11  of 
the  Rivers  Pollution  Prevention  Act,  1876,  for 
the  transfer  to  the  Chancery  Division  of  the  High 
Court  of  an  action  commenced  in  the  County 
Court,  on  the  ground  that  it  raised  intricate 
questions  of  fact  and  law,  was  refused  ;  the 
Court  being  of  opinion  that  additional  expense 
would  be  occasioned  by  transferring  the  case 
from  the  County  Court,  where  the  question  of 
fact  could  be  locally  determined,  and  from  which 
tribunal  there  was  an  api)eal  to  the  High  Court 
on  questions  of  law. 

West  Riding  of  Yorkshire  Rivers  Board  v. 
[Ravensthorpe  Urban  District  Council. 
(1907)  71  J.  P.  209  ;  5  L.  G.  R.  347— J..ycc,  J, 

27.  Miuiufactiiriiig  and  Mining  Pollution  — 
Xotire  of  Intention  to  take  Procecdinifs — Rivers 
Pollution  Prevention  Act,  1876  (39  \-  40  Vict. 
e.  75),  Part  III.,  ss.  4,  6,  13.]— Notice  of  inten- 
tion to  take  proceedings  under  Part  III.  of  the 
Rivers  Pollution  Prevention  Act,  1876,  may  be 
given  before  the  consent  of  the  Local  Govern- 
ment Board  obtained  to  such  proceedings  being 
taken. 

West  Riding  of  Yorkshire  Rivers  Board 

[v.  ScARR  End  Mill  Co.,  (1901)  65  J.  P.  776 

—  Div.  Ct. 

Overruled  in  IIV.-V  Itidnig  of  Yorkshire  Rivers 

Jiiuird  v.  Rohinxoii  Jiros..  No.  2S,  infra. 
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28.  Mannfacturitig  Pollution— Proceedings  by 
Sanitary  Atdhority— Consent  of  Local  Govcrn- 
ment  Board— Notice  of  Intention  to  take  Pro- 
ceedings—Validity  of  Notice— Rivers  Polhdion 
Prevention  Act,  1876  (39  &  40  Vict.  c.  75),  ss.  4. 
6^  13.]— Where  proceedings  are  proposed  to  be 
taken  by  a  sanitary  authority  under  the  Rivers 
Pollution  Prevention  Act,  lb76,  for  an  oflfence 
against  Part  III.  of  the  Act  relating  to  manu-  [ 
facturing  and  mining  i)ollutions,  the  two  months' 
notice  of  intention  to  take  proceedings  which  the 
Act  requires  to  be  given  to  the  offender,  cannot 
be  given  until  the  consent  of  the  Local  Govern- 
ment Board  to  the  taking  of  the  proceedings  has 
been  obtained. 

Midlotliian  and  Linlithgow  County  Council  v. 
Oakbanli  Oil  Co.,  Ld.  ((1903)  5  F.  700  ;  67  J.  P. 
412),  infra,  approved. 

West  Riding  of  Yorkshire  Rivers  Board  v. 
Scarr  End  Mill  Co.  ((1901)  65  J.  P.  776),  supra, 
overruled. 

West  Riding  of  Yorkshire  Rivers  Board 

r^.  RoBiNSOX  Bros.,  [1907]  1  K.  B.  431  ;  76 

L.  J.  K.  B.  426  ;  71  J.   P.   137  ;  96  L.  T.  162  ; 

23  T.  L.  R.  249  ;  5  L.  G.  R.  409— C.  A. 

29.  Statutory  Procedure  Preliminary  to  Prose- 
cution— Notice  to  Manufacturer — Time  for  — 
Rivers  Pollution  Act,  1876(39  &  40  Vict.  c.  75), 
ss.  6,  13.]— The  notice  which  a  sanitary  authority 
are  required  by  sect.  13  of  the  Rivers  Pollution 
Act,  1 876,  to  give  to  a  manufacturer  two  months 
before  they  commence  proceedings  against  him 
cannot  validly  be  given  before  the  authority 
have  obtained  the  consent  required  by  sect.  6— 
in  Scotland  that  of  the  Secretary  of  State. 

Midlothian  County  Council  v.   Oakbank 
I  Oil  Co.,  Ld.,  (1903)  5  F.  700  ;    67  J.  P.   412 

— Ct.  of  Sess. 


(c)  Eepalring  Banks,  etc. 

30.  "  Banks  "—Duty  to  Repair — Flood  Banks 
railed  behind  the  Natural  Banks — Rirer  Ure 
Navigation  Acts,  1767  (7  Geo.  3,  c.  xciii.),  s.  50, 
and  1820  (1  Geo.  4,  c.  xxxv.),  s.  88.]- By  sect. 
50  of  an  Act  of  1767  the  defendants'  predeces- 
sors were  authorised  to  canalise  the  river  Ure. 
and  for  that  purpose  to  dig,  cut  and  raise  the 
banks  ;  and,  if  they  raised  the  level  of  the  water, 
they  were  to  cause  the  banks  to  be  proportion- 
ately raised  and  strengthened,  and  also  to  repair 
and  maintain  the  said  raised  banks.  By  sect.  88 
of  an  Act  of  1820  they  were  directed  to  keep 
"  the  banks  of  the  said  river  Ure  in  good  and 
sufficient  repair."  At  some  date  prior  to  1820, 
but  when  and  by  whom  was  not  proved,  "  flood 
banks"  were  erected  a  few  yards  behind  the 
natural  banks  of  the  river  ;  and  the  plaintiff,  a 
ripariau  owner,  contended  that  undec  the  Acts 
above  mentioned  the  defendants  were  liable  to 
maintain  such  flood  banks. 

Held — that  the  judge  had  rightly  come  to 
the  conclusion  that  the  "  flood  banks  "  were  not 
the  "  raised  banks  "  contemplated,  and  that  the 
defendants  were  not  liable  to  repair  them. 


Decision  of  Kekewick,  J.  (19  T.  L.  R.  265) 
affirmed. 

Vyner  v.  North-Eastern  Ry.  Co.,  (1904)  20 
[T.  L.  R.  192— C.  A. 

31.  Non-tidal  Jii^-er — Public  Navigable  River 
— Locks  erected  by  Patentee  on  Private  Property 
—Right  to  take  Tolls— '' Sole  and  exclusive 
passage  and  transif"  for  Boats— Liobility  to 
repair  and  maintain  Locks.] — The  appellant's 
predecessors  in  title  obtained  the  grant  of  a 
patent  for  making  rivers  navigable  by  locks  or 
sluices.  They  erected  a  number  of  locks  upon 
channels  cut  through  their  own  land,  and  so 
rendered  the  River  Ouse  navigable  from  St. 
Neot's  to  St.  Ives. 

Further  patents  or  charters  were  subsequently 
granted,  and  the  joint  effect  of  these  was  in 
dispute. 

The  traffic  on  the  river  had  now  ceased  to  be 
profitable  to  the  owner  of  the  locks,  and  he  had 
ceased  to  keep  them  in  repair. 

Thereupon  the  County  Council  claimed  a  de- 
claration that  he  was  under  a  liability  to  keep 
the  locks  in  good  repair. 

Held — (1)  that  the  cuts  or  channels  were  part 
of  a  navigable  river,  and  that  the  appellant  could 
not  exclude  the  public  from  them  ;  but  that  (2) 
his  obligation  to  keep  the  locks  in  repair  was 
conditional  upon  his  receiving  from  authorised 
tolls  sufficient  money  for  the  purpose  ;  and  that 
(3)  if  he  could  not  keep  them  in  proper  repair 
he  was  bound  to  close  them. 

Decision  of  C.  A.  ([1901  ]  2  Ch.  671  ;  70  L.J.  Ch 
828;  85  L.  T.  325  ;  17  T.  L.  R.  768)  reversed 
Simpson  v.  Attorney-General  at  the  re- 
[lation  op  the  County  Council  of  Hunt 
ingdonshire  and  Others,  1 1904]  A.  C.  476 
20  T.  L.  R.  761  ;  74  L.  J,  Ch.  1  ;  69  J.  P.  85 
91  L.  T.  610  ;  3  L.  G.  R.  190.— H.  L.  (E.) 

32.  Private  Act — Duty  to  3Iaintain  Banks — 
Comtruction  of  Art.']  —  The  defendants  were 
under  a  statutory  obligation  to  maintain  and  keep 
the  banks  of  the  River  Ure  "  in  good  and  suffi- 
cient repair,  and  from  time  to  time  to  strengthen 
and  suppo't  the  same,  when  necessary,  for  con- 
taining all  the  water  of  the  said  River  Ure,  so 
that  the  adjacent  lands  and  grounds  may  not 
be  subjected  to  be  overflowed  or  damaged  by 
water,  except  in  case  of  flood  and  during  the 
continuance  thereof. 

Held — that  these  words  imposed  an  oblig.i- 
tion  upon  the  defendant  to  maintain  and  lepair 
the  banks  so  as  to  prevent  their  being  eaten 
away  and  damaged  in  the  course  of  nature  by 
tlie  water  of  the  river. 

Decision  of  C.  A.  (1897)  137  L.  R.  368  reversed. 

Vyner  v.  N.  E.  Ry.  Co.,  (1898)  14  T.  L.  R.  554 
r— H.  L.  (E.) 

(d)  Rights  of  Riparian  Owners. 

33.  Abstraction  of  Water  for  purposes  vncon- 
7u;cted  with  Riparian  Tenement  —  Railway 
Company  taking  Water  for  Engines.] — A  ripar- 
ian owner  on  a  natural  stream  has  an  absolute 
right  to  use  the  water  for  domestic  purposes  and 
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fnv  cattle  ;  he  may  also  have  a  right  to  use  it  for 
other  purposes  connected  with  his  riparian  land, 
subject  to  certain  restrictions  as  to  reasonable- 
ness of  amount,  and  restoration  of  water  after 
use.  But  he  has  no  right  to  use  water  for  pur- 
poses unconnected  with  his  riparian  tenement. 

A  railway  company,  whose  line  crossed  a 
natural  stream  by  a  bridge,  owned  a  few  yards 
of  land  on  each  bank  :  they  claimed  in  right  of 
their  ownership  to  take  water  in  a  pipe  for  the 
use  of  their  engines  on  all  parts  of  their  line. 

Held — That  such  a  use  was  unconnected  with 
their  riparian  tenement,  and  that  a  millowner 
lower  down  the  stream  might  block  up  the  pipe. 

Swindon  Waterworks  Co.  v.  Wilts  and  Berks 
Canal  Xavigathn  Co.  ((1875)  L.  R.  7  H.  L.  705 ; 
45  L.  J.  Ch.  638  ;  24  W.  R.  284  ;  33  L.  T.  513— 
H.  L.)  followed. 

Eiirl  of  Sandwich  v.  Great  Aorthern  Ry.  Co. 
((1878)  10  Ch.  D.  707  ;  27  W.  R.  616)  overruled. 
McCartney    v.    Londonderry  and   Lough 

[SwiLLEY  Ry.   Co.,  Ld.,  [1904]  A.   C.   301  ; 

73  L.  J.  P.  C.  73;    91  L.  T.  105;    53  W.   R. 
385— H.  L.  (Ir.) 

34.  Curtailment  by  Statute^ Arching  over 
Stream — Girder — "  Building.,  Erection,  or  Thing 
over  the  B?d" — Burnley  Borough  Improvement 
Act  1871  (34  &  35  Vict.  c.  cliv.),  ss.  134,  135— 
Burnley  Borough  Improvement  Act  1883  (46  & 
47  Vict.  c.  Ix.xvii.),  s.  46.]— By  sect.  135  of  the 
Burnley  Borough  Improvement  Act  1871,  "if 
any  building,  erection,  or  thing  has  been  Isuilt, 
erected  or  placed  in  or  on  the  sides  of  either  the 
Brun  or  Calder  and  within  15ft.  from  the  centre 
thereof,"  the  corporation  can  summon  the  owner 
or  builder  before  the  justices,  who  shall  order 
the  same  to  be  removed  and  can  inflict  penalties. 
By  sect.  135  "nothing  in  this  Act  contained 
shall  prevent  the  owners  of  land  adjoining  the 
said  streams  from  arching  over  the  same,  pro- 
vided always  that  the  span  of  such  arch  shall 
be  not  less  than  :^Oft.,"  and  a  certain  space  was 
to  be  left  under  such  arch. 

By  sect.  46  of  the  Burnley  Borough  Improve- 
ment Act  1883,  "  notwithstanding  anything  in 
the  Act  of  1871  contained,  every  building,  erec- 
tion, or  thing  .  .  .  built,  erected,  or  placed  above 
the  bed  .  .  .  shall  be  so  built,  erected,  or  placed 
as  to  leave  a  clear  space  between  such  building, 
erection,  or  thing  and  any  building,  erection,  or 
thing  in  or  on  the  opposite  side  of  such  respective 
river  of  not  less  than  30ft.,"  and  if  this  is  not 
complied  with  the  owner  or  person  erecting  can 
be  summoned  by  the  cori)oration. 

The  appellants,  who  were  the  owners  of  both 
sides  of  the  river,  f)laced  across  the  river  an  iron 
girder,  which  was  the  first  of  several,  on  one  half 
of  which  girders  they  proposed  to  make  a  car- 
riageway. They  were  summoned  for  unlawfully 
erecting  this  girder  and  not  leaving  a  space 
between  such  girder  and  a  building  on  the  side 
of  the  river  of  not  less  than  30ft. 

The  magistrates  held  that  sect.  1.35  of  the  Act 
of  1871  was  superseded,  and  that  this  was  a 
building,  erection,  or  thing  placed  above  the 
head  of  the  waterway. 


Held — (jli.'^.tentienfe  Lawrance,  J.),  that  the 
view  of  the  magistrates  was  correct,  and  that 
this  was  in  contravention  of  sect.  46  of  the  Act 
of  1883,  sect.  1H6  not  being  applicable,  but  that 
so  far  as  sect  46  was  inconsistent  with  sect.  135, 
it  must  be  taken  to  override  or  limit  the  earlier 
section.  Also  that  the  words  "above  the  bed" 
meant  "  over  the  bed." 

Per  Wright,  J.  :  It  was  very  doubtful  whether 
this  was  arching  at  all. 

Burnley  Co-Operative  Society  v.  Pickles 
[(1898)  62  J.  P.  260  ;  77  L.  T.  803— Div.  Ct. 


35.  Impeding  Pas.sage  of  Salmon  —  Undue 
Abstraction  of  irf/^/-.]- Proprietors  of  salmon 
fisheries  are  entitled  to  an  interdict  restraining 
lower  riparian  owners  from  materially  obstruct  in"' 
the  passage  of  salmon. 

In  1882,  millowners  on  a  salmon  river,  who 
had  an  admitted  right  to  divert  some  water  into 
artificial  channels,  increased  their  diversion  to 
such  an  extent  as  to  leave  the  natural  channel 
at  times  dry. 

In  1900,  proprietors  of  salmon  fisheries  higher 
up  the  river  asked  for  an  interdict. 

Held — that  it  ought  to  be  granterl. 

Decision  of  Ct.  of  Sess.  ((1904)  5  F.  818) 
aflSrmed. 

Ai-Ex.  PiRiE  &  Sons,  Ld.  v.  Earl  of  Kintork 

[AND  Others,  [1906]  A.  C.  478  ;  75  L.  .J.  P.  C, 

96  H.  L.  (8c.) 

ZQ.  Xatural  Stream  —  Art  if  rial  Stream  — 
Inference  of  Right  to  Reasonable  Use  of  the 
Water— Mill— Manufactory  — Pollution.]— Th& 
plaintiffs  and  their  predecessors  in  title  had 
been  entitled  during  400  years  to  the  uses  of  an 
ancient  watercourse  for  the  purposes  of  a  flour 
mill  upon  an  artificial  cut  or  channel  running 
out  of  it.  The  mill  owner  had  had  from  time 
immemorial  the  control  of  the  flow  of  the  water. 
He  had  been  able,  therefore,  so  to  deal  with  the 
water  as  to  avail  himself  of  it  at  such  times  as  he 
pleased,  and  in  such  manner  as  was  beneficial  for 
the  working  of  the  mill.  He  had  also,  it  seems, 
cast  upon  him  the  ooligation  of  cleaning  the 
watercourse  and  repairing  its  banks.  The  owners 
of  the  adjoining  properties  had  used  the  water 
for  the  purpose  of  watering  their  cattle  and  for 
the  ordinary  purposes  for  which  riparian  owners 
would  use  a  natural  stream.  The  predecessors  in 
title  of  the  defentlants  were  owm  rs  of  a  tannery 
on  the  site  of  which  the  defendants'  factory 
sto(xi,  and  they  used  the  water  for  the  purposes 
of  their  tannery  business.  The  plaintiffs'  pre- 
decessors in  title  sold  their  land,  with  rights  of 
water,  for  the  erection  of  a  manufactory,  and  the 
plaintiffs  before  they  became  owners  of  the  mill 
used  and  still  useil  the  water  for  the  purposes  of 
tiieir  manufactory,  and  did  not  use  it  exclusively 
for  the  purpose  of  tlioir  mill.  Tlic  plaintiffs 
claimed,  as  owners  both  of  tlio  mill  iind  the 
factory, a  right  to  the  whole  and  unpollutcii  flow 
of  the  water  of  the  stream  fur  the  use  both  of 
the  mill  and  the  factory.  The  defendants  claimed 
a  right  by  prescription  to  divert  ami  consume  for 
manufacturing  purposes  a  part  of  the  water  of 
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the  stream,  and  to  pollute  the  stream  by  dis- 
charging refuse  into  it.  The  case  was  treated 
upon  the  basis  that  the  stream  was  an  artificial 
watercourse. 

Held — that  it  ought  to  be  inferred  that  the 
owners  of  the  lands  abutting  on  the  watercourse 
reserved  to  themselves  at  the  time  when  the 
watercourse  was  constructed  the  right  to  a 
reasonable  use  of  the  water  as  it  passed  their 
lands,  and  that  the  plaintiffs  were  in  like  manner 
entitled  to  a  right  to  the  use  of  the  water  for  all 
reasonable  purposes,  and  not  merely  for  the  pur- 
poses of  their  mill — that  is,  over  and  above  the 
special  use  of  the  water  for  the  purposes  of  the 
mill,  both  the  plaintiffs  and  the  other  adjoining 
owners  were  entitled  to  those  rights  to  which 
the  owners  of  lands  adjoining  a  natural  stream 
would  be  entitled  inter  sc  ;  that  the  defendants' 
right  to  use  the  water  was  limited  by  this,  that 
they  must  not  so  use  it  as  to  cause  injury  to  the 
plaintiffs  and  that  the  plaintiffs  must  prove 
sensible  injury ;  and  that  there  had  been  an 
unjustifiable  pollution  of  the  stream  by  the 
defendants,  but  no  unreasonable  withdrawal  of 
water  by  them. 

Sutcliffc  V.  Buofh  ((1863)  9  Jur.  (N.s.)  1037  ; 
32L.  .I.Q.  B.  136)  followed. 

Decision  of  Byrne,  J.  ([1901]  17  T.  L.  R.  239) 
reversed. 
Baily  &  Co.  V.  Clark,    Son  &    Morland, 

[1902]  1  Ch.  649  ;  71  L.  J.  Ch.  396  ;   50  W.  R. 
511  ;  86  L.  T,  309 ;  18  T.  L.  R.  364— C.  A. 

37.  Public  Navigaile  Hirer — Access  to  Wharf 
—  Obstruction  to  Keiglibours  Wharf— Injunc- 
tion.']— A  wharfinger  in  a  public  navigable  river 
is  entitled  to  berth  his  vessel  alongside  his  wharf 
or  jetty  even  though  it  overlaps  the  neighbouring 
frontage,  and  to  keep  it  there  for  the  purpose  of 
loading  or  discharging,  so  long  as  he  does  not 
interfere  with  the  access,  when  re:iuired,  to  his 
neighbour's  wharf ;  but  when  access  is  required 
by  the  neighbour  the  vessel  must  be  moved  to 
give  that  access  at  once. 

Oriqinal   Hartlepool    Colleries   Co.,   v.    Gibb 

((1877)  5  Ch.  D.  713  ;  46  L.  J.  Ch.  311  ;  36  L.  T. 

(N.s.)  433— Jessel,  M.  E.)  followed. 

Land  Securities  Co.,  Ld.  v.  Commercial 

[Gas  Co.,  (1902)  18  T.  L.  R.  405-Eady,  J. 

38.  Right  to  Flow  of  Water  in  a  Stream— 
B'qfarian  Owner — Injuriously  Affecting— Public 
Health  Act,  1875  (38  &  39  Vict.  c.  55),  ss.  bl , 
332.]— The  owner  of  a  corn-mill  sought  to 
restrain  a  district  council  from  interfering  with 
the  natural  flow  of  the  stream  working  his  mill. 
The  council  owned  land  on  one  side  of  the  lake 
from  which  the  stream  flowed,  and  proposed  to 
construct  a  dam  there  so  as  to  increase  the 
storage  of  water  to  be  supplied  for  their  district, 
thereby  diminishing  the  stream  flowing  down  to 
the  mill. 

Held— that  a  riparian  owner  was  entitled 
to  an  uninterrupted  flow  of  water  in  the  future 
as  in  the  past;  the  Public  Health  Act,  1876, 
s.  332,  did  not  enable  the  council  to  "  injuriously 
affect"  the  plaintiff's  right  to  an  uninterrupted 


flow  of  water  without  his  consent  in  writing, 
nor  was  there  a  statutory  power  enabling  them 
to  interfere  with  the  plaintiff's  common  law 
rights.     Injunction  granted. 

Decision  of  Kekewich,  J.  ([1899]  1  Ch.  583  ; 
68  L.  J.  Ch.  233  ;  63  J.  P.  181  ;  47  W.  R.  376  ; 
80  L.  T.  107  ;  15  T.  L.  R.  185),  affirmed. 
Roberts   v.    Gwyrfai    District    Council, 

[1899]   2   Ch.  608  ;  68  L.  J.  Ch.  757  ;  64  J.  P. 

52  ;  48  W.  R.  51  ;  81  L.  T.  465  ;  16  T.  L.  R,  2 
— C.  A. 

39.  Rights  of  Millers  in  Water  in  Mill  Dam.] 
— The  ownership  of  a  dam  in  a  river  does  not 
convert  the  stream  into  a  pool  so  as  to  give  the 
owner  of  the  dam  the  exclusive  right  to  use  the 
whole  of  the  water  in  the  dam.  He  has  merely 
the  ordinary  right  of  user  as  a  riparian  owner, 
and  such  further  rights  as  he  may  have  acquired 
by  prescription  against  other  owners. 

Decision   of   Ct.   of   Sess.  (42  Sc.  L.  R.  330) 
reversed. 
White  &  Sons  r.  White  &  Sons,  [1906]  A.  C. 

[72  ;  75   L.  J.  P.  C.  14  ;  94  L.  T.  64— H.  L. 

(Sc.) 

40.  Spring — Natural  Channel — Ahitracting 
Water  from  Spring-head  before  it  enters  the 
Channel  —  Riparian  Owners  —  Injunction.] — 
The  rule  is  that  where  there  is  a  natural  spring 
the  water  of  which  has  acquired  a  natural 
channel  from  its  source  to  a  river,  a  tank,  by  the 
licence  of  the  owner  of  the  soil,  cannot  be  put 
in  and  the  water  taken  at  the  spring-head  and 
prevented  going  down,  although  it  has  not 
entered  what  might  be  called  the  channel  from 
the  top  of  the  spring. 

Where  a  spring  has  existed,  and  existed  as  a 
spring  coming  direct  from  the  land  and  running 
in  a  natural  course,  the  fact  that  at  some  remote 
date  some  one  has  built  round  and  over  the 
issuing  point,  the  source  of  the  spring,  in  order 
to  improve  its  method  of  issuing  from  the  earth, 
makes  no  difference  to  the  application  of  the 
said  rule. 

The  principle  of   Dudden  v.   Glutton    Union 
((1857),  1  H.  &  N.  627  ;  26  L.  J.  Ex.  146)  and 
Bunting  v.  Hicks  ([1894]  70  L.T.  455  ;  7  R.  293 
— C.  A.)  applied. 
Mostyn  v.  Atherton,    [1899]   2  Ch.  360;  68 

[L.  J.  Ch.  629  ;  48  W.  R.  168  ;  81  L.  T.  356— 
Byrne,  J. 

41.  Underground  Water — Course  of  Channel 
iwt  Known — Rights  of  Riparian  Owners.] — The 
rights  in  relation  to  water  flowing  in  a  defined 
and  known  channel  on  or  under  the  surface  of 
the  earth  are  now  well  settled ;  every  riparian 
proprietor  has  an  equal  right  to  the  ordinary  use 
of  the  water  which  flows  in  the  stream  adjacent 
to  his  lands  as  it  has  been  wont  to  run.  This 
right  is  an  incident  to  the  property  in  the  land 
through  which  it  passes,  and  does  not  dejiend  on 
a  supposed  grant,  but  is  jure  naturee.  But  the 
right  does  not  extend  to  water  percolating 
through  the  strata  in  no  known  channels  or  to 
common  surface  water  rising  out  of  springy  or 
boggy  ground  and  flowing  in  no  definite 
channel. 
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There  is  no  right  in  underground  water  where 
the  course  of  its  channel  is  unknown. 
Bradford  Corporation  v.  Ferrand.  ri902j 

[2  Ch.  655  ;    71  L.  J.  Ch.  859  ;    51  W.  R.  122  ; 

87  L.  T.  388  :    18  T.  L.  R.  830  ;    67  J.  P.  21— 
Farwell,  J. 

42.  M'atercoirrse — Mamifacturem — lilfjlifx  of 
Lmijfr  Ri2)ai-ian  Owners — Ahstractwn  of  M'ltter 
— Substitution  of  other  Water— Pollution  of 
Water.'l — Semhle,'\t  is  no  defence  to  an  action 
fur  wrongfully  abstracting  water  from  a  stream 
Ihat  the  person  so  abstracting  it  is  at  present 
discharging  compensation  water  into  the  stream 
from  another  source. 

It  being  found  as  a  fact  that  manufacturers 
were  materially  diminishing  the  flow  of  a  stream 
by  using  water  for  manufacturing  purposes  which 
must  be  considered  '■  extraordinary "  purposes, 
and  that  they  were  also  polluting  the  stream  by 
dyewater  or  refusn. 

Held — that  an  injunction  must  be  gi-anted  at 
the  suit  of  lower  riparian  owners. 

Wood  r.  Wand((lM9),S  Ex.  748)  and  Sampson 
r.  Iloddinutt  ((1858),  3  C.  B.  N.  S.  596)  discussed. 
Sharp  and  Others  v.  Wilson  and  Others, 

[(1905)  93  L.  T.  155;  21  T.  L.  R.  679— 
Joyce,  J. 

43.  Water  Pcrcolatinfj  into  Pond— Bight  to 
Substitute  a  Pipe  to  Fred  Pond — Rifjht  of  Access 
to  Bepair  Banhsof  Biver. ' — The  fact  that  a  pond 
adjoining  a  stream  has  always  been  filled  from 
the  strcm  by  water  percolating  through  the 
banks,  does  not  justify  the  owner  in  filling  it 
from  the  stream  by  pipes  and  syphons,  and  so 
depriving  a  lower  riparian  owner  of  water  for 
his  mill. 

Held— upon  the  facts  that  a  millowner  had  a 
right  to  keep  in  repair  the  banks  of  a  stream, 
and  for  that  purpose  to  have  access  to  the 
property  of  a  higher  riparian  owner. 

Beeston  v.  Waite  (1856)  5  E.  &  B.  986. 
applied. 

Roberts  r.  Fellowes,  (1906)  94  L.  T.   279— 

[Joyce,  J. 

(e)  Biver  Thames. 

44.  JStnik  o/'—-' Alteration"  —  "Bepair" — 
.Vifro/jolis  J/iinar/flwent  (^Tlunnex  Biver  J're- 
rent  ion  of  Flood. '<)  Aviendmcnt  ylr^  1879  (42  & 
43  Vict.  r.  cxcviii.),  .«.  23.] — The  respondents 
wire  liable  to  maintain  and  repair  a  river  bank 
on  the  Thames.  It  hvc.ama  necessary  to  n-pair 
and  rej)lace  certain  old  piles  and  camp  shedding 
in  the  same  or  similar  i)Ositi()iis.  To  eifect  this 
the  res{)()ndents  lemovcd  certain  timber  capping 
and  two  feet  of  the  camp  shedding,  leaving  tlie 
bank  onl)'  sixteen  feet  above  ordnance  datum 
instead  of  eighteen  feet,  as  it  was  previously. 
While  the  bank  was  in  such  state  an  extra- 
ordinary tide  washed  over  the  bank  and  flooded 
the  adjacent  property.  The  respondents  were 
summoned  for  a  ])enalty  for  making  an  altera- 
tion to  a  baidv  so  as  to  affect  the  security  of  the 
premises  on  which  the  same  were  situate,  or  the 


premises  adjacent  or  near  thereto,  without  the 
previous  consent  in  writing  of  the  appellants, 
contrary  to  sect.  23  of  the  Metropolis  Manage- 
ment (Thames  River  Prevention  of  Floods) 
Amendment  Act,  1879. 

Held— that  what  the  respondents  had  done 
was  a  "repair"  to  and  not  an '•  alteration "  of 
the  bank,  and  that  they  had  therefore  not  com- 
mitted the  offence  charged  in  the  summons. 

London  County  Cocncil  c.  London  Brighton 
[and  South  Coast  Railway  Co..  [1906]  2 
K.  B.  72  ;  75  L.  J.  K.  B.  613  ;  70  J.  P.  298  ; 
94  L.  T.  773  ;  4  L.  G.  R.  721.— Di^.  Ct. 


45.  Navigation  —  Conservators —  Dredging — 
Sale  of  Proceeds  of  Bredging— Authorising  bg 
Licence  another  Person  to  Dredge  and  sell  pro- 
ceeds of  Dredging— Biparian  Owner— Thames 
ConserrancTf  Act,  1894  (57  &  58  Vict.  c. 
clxxxviii.)  ss.  >>3,  87.]— The  defendants  were 
authorised  by  the  Thames  Conservancy  Act,  1894, 
to  dredge  the  upper  part  of  the  river  Thames  for 
the  purpose  of  maintaining  and  improving  and 
freeing  or  keeping  free  from  obstruction  the 
navigation  of  the  Thames  ;  and  they  were  fur- 
ther authorised  to  sell  the  proceeds  of  that  dredg- 
as  they  thought  fit — that  is  to  say,  so  much  as 
they  did  not  require  for  the  purposes  of  the  Act — 
carrying  the  money  to  the  credit  of  the  Conser- 
vancy account. 

Held — that  the  defendants  could  not  give 
authority  to  another  person  not  only  to  dredge, 
but  also  to  sell  the  proceeds  of  the  dredging  for 
his  own  benefit. 

Palmer  v.  Thames  Conservatory,  [1902]  1 
[Ch.  163  ;  71  L.  J.  Ch.  212  ;  m  J.  P.  55  ;  85 
L.  T.  537  ;  18  T.  L.  R.  88— Kekewich,  J. 


46.  JVavigation — Steamboat  emplogrdin  Toiring 
Barges — Bye-laiv  requiring  Licensed  Waterman 
071  Steainhoat — Validity  if — Watermen  and 
Lightermen  Amendment  Art  1859  (22  &  23  Vict. 
c.  cxxxiii.)  s.  80. — Bye-law  60  of  the  bye-laws 
made  by  the  Company  of  Watermen  and  Lighter- 
men of  the  river  Thames  provided  that ''every 
steamboat  navigated  on  the  river  within  the 
limits  of  the  Act,  in  the  towing  of  barges,  lightei-s, 
vessels  and  craft,  shall  have  one  licensed  water- 
man on  board  such  steamboat,  for  tlic  purpose  of 
assisting  in  the  management  and  navigation 
thereof;"  and  the  bye-law  was  made  under 
sect.  80  of  the  Watermen  and  Lightermen 
Amendment  Act  18.")9,  which  gave  power  to 
make  bye-laws  "for  the  government  of  the 
company,  and  for  the  government  and  regida- 
tion  of  lightermen  and  watermen,  and  for  carry- 
ing into  t'tfcct  the  purposes  of  the  Act  and  the 
several  powers  and  auth  uiiies  thereby  vested 
in  the  com))any." 

Hkld— that  the  bye-law  was  not  one  that 
could  be  iii.ade  under  sect.  80,  as  it  was  not  s 
bye-law '■  for  the  government  of  the  company," 
or  •'  for  the  government  and  regulation  of 
ligliternien  and  watermen."  or  "  for  earrying  into 
1  effect  the  purposes  of  the  Act  and  the  powers 
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vested  in  the  company  ;  "  that  the  bye-law  was 

therefore  vltra  vires  and  bad,  and  that  it  was 

bad  also  as  being  unreasonable. 

Kennaird  v.  Cory  and  Son,  Ltd.,  [1898]  2 

[Q.  B.  .578  ;  62  J.  P.  580  ;  67  L.  J.  Q.  B.  809 ;   78 

L.  T.  816  ;    14  T.  L.  R.  499  ;  47  W.  R.  30  ;    19 

Cox  C.  C.  145.— Div.  Ct. 

47.  Obntructiim — Action  for  Damages — Tolls 
for  Navigating  Ricer — Liability  of  Conservatitrs 
—Thames  Conservancy  Act,  1894  (57  &  58  Vict, 
c.  clxxxvii.),  ss.Z,  83,  160,161,  165.]— By  the 
Thames  Conservancy  Act,  1894,  the  bed  and 
banks  of  the  River  Thames  were  vested  in  the 
Conservators,  who  were  authorised  to  remove 
obstructions  therein.  There  was  a  public  right 
of  navigation,  and  the  Conservators  were  em- 
powered to  demand  tolls  for  the  use  of  locks 
and  piers,  and  also  tolls  for  vessels  other  than 
pleasure  boats  navigating  the  Thames,  ascer- 
tained according  to  the  capacity  of  the  vessel  to 
carry.  A  passenger  steamer  plying  on  the 
Thames  was  injured  by  a  pile  projecting  from 
the  bed  of  the  river.  The  owners  of  the  steamer 
paid  lock  and  pier  tolls,  but  not  navigation 
tolls.  In  an  action  to  recover  damages  against 
the  Conservators, 

Held — that,  though  the  steamer  did  not  carry 
cargo,  yet.  inasmuch  as  she  was  not  a  "  pleasure 
boat,"  within  the  meaning  of  the  Act,  the  Con- 
servators were  entitled  to  charge  navigation  tolls 
in  respect  of  her,  to  be  calculated  according  to 
her  capacity  to  carry,  and  her  owners  had  a  right 
to  expect  that  the  Conservators  would  take 
reasonable  care  not  to  expose  the  steamer  to 
danger  from  obstructions  to  the  navigation. 

Held — however,  on  the  ficts  that  the  Con- 
servators had  taken  such  reasonable  care,  and 
were  therefore  not  liable. 

Decision    of    Kennedy.   J.    (95     L.   T.    104  ; 
22  T.  L.  R.  419;  11  Com.  Cas.  130)  affirmed. 
Queens  op  the  River  Steamship  Co.  v.  Con- 

[servators  of  the  river  thames   and 

Easton  Gibb  &  Son,  (1907)  96  L,  T.  901  ;  12 
Com.  Cas.  278  ;  23  T.  L.  R.  478— C.  A. 

48.  Piers — Bights  of  London  County  Council 
to  Levy  Tolls — transfer  of  Powers — Greenwich 
Pier — Thames  River  Steamboat  Service  Act, 
1904  (4  Edw.  7,  c.  cciii.),  s.  15.]— The  London 
County  Council  have  no  statutory  power  to 
charge  any  tolls  in  respect  of  Creenwich  or 
Woolwich  Piers  beyond  those  prescribed  by 
sect.  15  of  their  Steamboat  Service  Act,  1904. 
They  are  not  entitled  to  charge  the  tolls  pre- 
scribe I  for  Woolwich  Pier  by  the  private  Acts 
of  the  Greenwich  Pier  Company,  whose  "rights 
and  privileges  "  were  transferred  to  the  Council. 

Any  facilities  provided  by  the  Council  beyond 
those  which  the  Act  of  1904  requires  them  to 
provide   must    be    paid   for  by  the  persons   at 
whose  request  the  same  are  provided. 
London  County  Council  v.  General  Steam 

[Navigation  Co.,  Ld  ,  (1907)  96  L.  T.  57  ; 
10  Asp.  M.  C.  340— Bray,  J. 

49.  Thames  Cotiservancy  Bye-laws,  1898 — 
Bye-law  27 — Navigation  of  Barges — ''  One  Com- 


petent Man'"-  "  One  Man  in  Addition" — Ultra 
vires— Thames  Conservancy  Act,  1894  (57  &  58 
Vict.  c.  clxxxvii.),  s.  191 — Licensed  Lightermen 
— Hauling  Barges  out  of  Dock — "■Navigated"' 
—  Water mett-'s  and  Lightermen's  Amendmeiit 
Act,  1859  (22  &  23  Vict.  c.  cxxviii.),  s.  66.]— 
Bye-law  27  of  the  Thames  Conservancy  Bye-laws, 
1898,  provides  that  :  "Any  lighter  navigating 
the  river  shall  when  under  way  have  at  least 
one  competent  man  constantly  on  board  for  the 
navigation  and  management  thereof,  and  all 
such  craft  exceeding  50  tons,  but  of  not  more 
than  150  tons  burthen,  shall,  when  under  way, 
have  one  man  in  addition  on  board  to  assist  in 
the  navigation  and  management  of  the  same." 

Held  -that  the  bye-law  was  not  vlti'a  vires 
and  that  both  men  required  by  the  bye-law  must 
be  lightermen  or  watermen  licensed  by  the 
Watermen's  Compa  ly,  or  apprentices  duly 
qualified 

Perkiiis  v.  Gingell  (1885)  2  T.  L.  R.  89  : 
and  Goldsmith  v.  Slattery  (1890),  63  L.  T.  273, 
followed. 

Three  lighters  lashed  together  were  hauled  out 
of  dock  into  the  river  by  a  line  attached  to  one 
of  them.  The  line  was  then  slackened,  and  the 
lighters  were  carried  up  by  the  tide  as  far  as  the 
line  would  allow.  A  man  on  board  by  means  of 
a  pole  pushed  the  lighters  along  the  shore  till 
they  reached  a  spot  ninety-five  yards  from  the 
dock,  where  they  were  made  fast. 

Held — that  the  lighters  had  not  been  "  navi- 
gated "  within  the  meaning  of  sect.  66  of  the 
Watermen's  and  Lightermen's  Amendment  Act, 
18.59. 

A  lighter,  with  a  licensed  lighterman  on  board, 
was  drawn  out  of  dock  by  means  of  hydraulic 
machinery  fixed  at  the  pierhead.  On  gaining 
the  river  the  lighterman  cast  anchor,  but  it 
failed  to  hold,  and.  by  the  force  of  the  wind  and 
tide,  the  lighter  was  taken  up  the  river  for 
over  500  yards.  The  lighterman  then  secured  the 
lighter. 

Held — that  the  lighter  was  not  "  navigating  " 

the  river  within  the  meaning  of  bye-law  27. 

Gardner,  Locker  and  Hinton,  Ld.  v.  Doe  ; 

[Buck  v.  Smith  ;  Keen  v.  Adams,    [1906] 

2  K.  B.    171  ;  75  L.  J.  K.  B.  814  ;  95  L.  'I'. 

492— Div.  Ct. 

50.  Thames  Tunnel — Navigation — Danger  to 
Tunnel — Quia  Timet  Action — Evidence  — Ea-jyerfs 
Report  of  Historical  Value — Thames  Tunnel 
Act,  1824  (5  Geo.  4,  c.  156).  ss.  79,  m~East 
London  Railway  A?t,  1865  (28  &  29  Vict.  e.  51), 
*.  23 — Tliames  Conservancy  Acts,  1857  (20  &  21 
Vict,  c.  147),  ss.  50,  52,  98  ;  1894  (57  &  68  Vict. 
c.  187),  ss.  83,  85.]— The  Conservators  of  the 
Thames,  in  whom  the  rights  of  the  Crown  in  the 
soil  of  the  Thames  are  vested,  and  who  have  sta- 
tutory powers  to  dredge  the  Thames,  and  to  alter, 
deepen,  restrict,  enlarge,  an  J  improve  its  bed  and 
channel,  proposed  to  dredge  the  river  in  a  manner 
likely  to  endanger  the  Thames  Tunnel,  a  work 
constructed  under  the  river  by  statutory  au- 
thority. 

Held — that  the  Conservators  must  exercise 
their  rights  subject  to  the  statutory  rights  of  the 
owners  of  the  tunnel,  and  must  be  restrained  by 
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injunction  from  carrying  out  any  dredging  works 

likely  to  endanger  the  tunnel. 

An  engineer's  report  (in  reference   to  events 
not  within  living  memory),  which  is  regarded  in 
engineering  circles  as  an  authority  on  the  facts 
in  dispute,  is  admissible  as  evidence. 
East   London   Ry.  Co.  r.  Thames   Conser- 

[VATORS,  (i;t04)  ti8  J.  P.  802  ;  20  T.  L.  R.  378 
— Farwell,  J. 

ni.  SEASHOKE. 

(a)  In  General. 

51.  Clun-trr — Grant  of  Adjacent  Land — Open 
and  Continuous  User — Presumption.'] — ^A  charter 
of  1621  granted  to  the  respondent's  predecessors 
certain  land  adjacent  to  the  foreshore  ;  it  was 
not  clear  on  the  face  of  it  whether  the  foreshore 
was  included.  The  grantees  built  a  quay  on  the 
foreshore,  maintained  it  as  of  right,  and  took  tolls 
for  the  use  of  it. 

Held — that  such  open  and  continuous  user 
gave  rise  to  the  inference  that  the  site  of  he 
quay  was  included  in  the  original  grant. 

Decision  of  C.  A.  ([1905]  1  I.  R.  509)  affirmed. 

Attorney-General    for    Ireland    r.  Van- 

[DELEUR,  [1907]  A.  C.  369  ;  76  L.J.  P.  C.  89  ; 

97  L.  T.  221— H.  L.  (Tr.). 

And  see  No.  53,  infra. 

52.  Parcels^Land  ^'■bounded  by  seashore" — 
Discrepancij  betwee^i  Plan  and  Description — Sea 
Beceding  —Accretion.] — In  1864  the  defendant's 
predecessor  conveyed  to  plaintiff's  predecessor 
land  described  as  situate  on  the  seashore  and 
bounded  by  the  seashore.  The  plan  on  the  con- 
veyance showed  a  strip  of  land  lying  between  the 
land  sold  and  the  area  delineated  as  seashore. 

Since  1864  the  sea  had  receded,  and  a  dispute 
arose  as  to  the  land,  now  of  considerable  extent, 
lying  between  the  delineated  frontage  of  the 
land  sold  in  1861  and  the  sea. 

Held — that  the  "  sea  shore  "  meant  the  land 
adjacent  to  the  sea,  ordinarily  vested  in  the 
Crov/n,  and  that  the  plaintiff  was  entitled  to 
free  access  to  the  sea. 

Per  Romer,  L.J. — the  land  in  dispute  must 
be  held  to  be  an  accretion  and  belonging  to  the 
plaintiff". 

Per  Vaughan  Williams  and  Stirling,  L.JJ.— 
the  defendants  were  estopped  from  saying  that 
the  land  sold  was  bounded  by  anything  but  the 
sea  shore. 

Per  Vaughan  Williams,  L.J. — the  land  had 
been  sold  with  an  implied  covenant  that  it 
should  face  and  be  bounded  by  the  sea  shore. 

Decision  of  Eady.  J.  ([1904]  2  Ch.  .525;  73 
L.  J.  Ch.  757  ;  ii2  W.  R.  665  ;  91  L.  T.  317  ;  2(1 
T.  L.  R.  695)  affirmed  with  variation. 

[1905J    2  Ch.    164  ;  74 
R.  581  ;  93  L.  T 
21  T.  L.  R.  .'-.91- 


Mellor  r.  Walmsley, 
[L.  J.  Ch.  475;  53  VV. 


574  ; 
C.  A. 


53.  Patent— User— Presumption.]— The  fore- 
shore may  constitute  part  of  a  manor  which 
ailjoins  the  sea,  and  may  pass  from  the  Crown 
liy  a  grant  of  the  manor,  although  the  technical 
words  to  describe  it  are  wanting. 


When  a  patent  contains  words  under  which 
the  foreshore  may  pass,  it  may  lie  shown  by  usin- 
that  a  particular  part  only  passed,  although  it  be 
clear  that  other  parts  did  not,  or  alth(jugh  it  Ije 
uncertain  whether  they  did  or  not. 

Where  a  patent,  though  omitting  the  technical 
words,  contains  words  under  which  the  fore- 
shore may  pass,  the  proper  course  is  to  attribute 
open  and  notorious  acts  of  user  by  the  lord  to  a 
legal  origin,  and  to  hold  that  the  foreshore  (or 
the  particular  part  .so  used)  did  pass  by  the 
patent. 

Decision  of  M.R.([1905J  1  Ir.  R.  488)  affirmed. 

VANDELEURt'.  GLYNN  AND  ANOTHER,  [1905]   1 
[Ir.  R.  .-)09— C.  A.  (Ir.). 
Ajid  .see  No.  51,  supra. 

64.  Riffht  of  Crown — Presumption.]— In  the 
absence  of  evidence  to  the  contrary,  the  right  of 
the  Crown  to  the  seashore  landwards  is  prima 
facie  limited  to  the  line  of  the  medium  high  tide 
between  springs  and  neaps. 

Attorney- General  \.  Chambers  ((1854)  4  De 
G.  M.  &  G.  206)  followed. 

The  defendant,  an  owner  of  sea-side  property, 
had  placed,  replaced  and  maintained  on  the 
foreshore  in  front  of  it  boulders  and  piles  for  the 
purpose  of  protecting  his  j)roperty. 

Held — that  such  acts,  though  lasting  over  a 
period  of  thirty  years,  were  not  sufffcient  to 
enable  him  to  defeat  the  title  of  the  plaintiff  to 
the  foreshore  which  had  been  granted  to  him 
many  years  ago  by  the  Crown. 

The  piles,  &c.,  were  only  placed  there  by  the 
defendant  as  ancillary  to  the  use  of  his  own 
property  in  order  to  protect  it ;  and  though  he 
had  acquired  an  easement,  or  right  to  continue 
doing  so,  he  had  done  nothing  intended  to  dis- 
possess the  plaintiff. 

Decision  of  Warrington,  J.  (20  T.  L.  R.  589), 
affirmed. 
Philpot  v.  Bath,  (1904)  21  T.  L.  R.  634— C.  A 

55.  River  Tyne — Durham  Palatine  Jurisdic- 
tion Act,  1858  (21  &  22  Vict.  c.  45).]— The  fore- 
shore below  ordinary  high-water  mark,  and  the 
river  bed  to  mid-stream,  of  the  Tyne  opposite  to 
the  manors  of  Gateshead  and  Whickham,  within 
certain  limits,  and  with  certain  exceptions,  are 
vested  in  the  Crown  as  part  of  the  hereditary 
revenues  of  the  Crown. 

The  judgment  in  this  case  (which  extended 
over  eleven  years)  was  taken  by  consent ; 
pleaders  will  find  the  information,  prayer  and 
answer  set  out  at  length  at  67  J.  P.  155. 
Attorney-General  v.  Corporation  of  New- 
[castle-upon-Tynk  (1903). 

56.  Sea  Wall— Pate  for  Ma  intuinint/— Sewers 
Pate  —  Persons  Jienejited.]  —  ]?y  an  enclosure 
award  of  1853  two  commons  or  moors  were  en- 
closed, and  the  allottees  were  ordered  to  constnu-t 
a  sea-wall  along  the  frontage  to  the  sea. 

The  lands  to  the  right  and  left  included  in  the 
same  level  had  idreaily  been  protected  by  walls 
along  their  front,  such  walls  being  also  turned 
back  inland  at  right  angles,  because  there  was 
then  no  wall  in  front  of  the  commons. 

In  1903  an  extraordinary  Hoo<i  dama<jed  one 
of  the  old  walls,  and  a  rate  was  levied  to  repair 
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it  under  a  local  act  upon  "  all  the  ratepayers 
upon  the  level." 

Held — that  allottees  under  the  award  were 
liable  to  contribute,  although  before  their  own 
wall  was  built  the  commons  derived  no  benefit 
from  the  original  walls. 

Baker  v.  Parky,  (1905)  3  L.  G.  R.  684— 

[Warrington,  J. 

(b)  Eights  over  Foreshore. 

And  .see  title  Highways,  No.  3. 

57.  Acees.s — Limits  of  Puhlic  U.ier — Bathing 
in  the  Sea  from  Foreshore  Owned  hy  Private 
Persons — Highway — Evidence  of  Dedieation.'] — 
Where  the  foreshore  lying  between  high-water 
mark  and  low-water  mark  of  ordinary  tides  is 
owned  by  private  persons,  in  the  absence  of 
proof  of  some  right  to  go  upon  such  foreshore, 
there  is  no  common  law  right  to  go  there  except 
for  certain  purposes,  such  as  in  order  to  avoid 
peril  arising  in  the  course  of  navigation  on  the 
sea,  and  probably  launching  a  boat  for  the  pur- 
poses of  fishing.  There  is  no  common  law  right 
to  bathe. 

Blundell  V.  Catterall  ((1821)  5  B.  &  Aid. 
268)  followed. 

It  is  not  to  be  inferred  that  the  owner  of  the 
foreshore  has  dedicated  it  to  the  public  from  the 
mere  fact  that  he  does  not  object  to  people  who 
do  no  damage  wandering  at  will  on  the  sand 
from  time  to  time  uncovered  by  the  sea. 

Blonnt  V.  Layard  ([1891]  2  Ch.  691  («)— 
C.  A.)  applied. 

Decision  of  Buckley,  J.  (73  L.  J.  Ch.  160  ;  68 
J.  P.  161  ;  52  W.  R.  263  ;  90  L.  T.  199  ;  20 
T.  L.  R.  180)  approved. 

Brinckman  and  Others  v.  Matley,  [1904]  2 

[Ch.  313  ;  73  L.  J.  Ch.  642  ;  68  J.  P.  534  ;  91 

L.  T.  429  ;  2  L.  G.  R.  1057— C.  A. 

58.  Access  to  Sea  at  all  states  of  Tide — Eight 
of  Navigation — Injiinction  agaiiut  Obstructioti 
of  Foreshore.] — An  owner  of  land  bounded  by 
the  sea  has  a  private  right  of  access  thereto  for 
the  purposes  of  navigation,  including  a  right  of 
access  to  the  sea,  when  not  actually  in  contact 
with  his  land,  across  the  foreshore.  An  injunc- 
tion will  issue  to  restrain  any  improper  obstruc- 
tion of  such  an  owner's  right  to  use  the  foreshore 
for  purposes  of  navigation. 

CoppiNGER  r.  Sheehan,  [1906]  1  Ir.  R.  519— 
[Barton,  J. 

59.  Custom  of  Fishermen  to  Bry  Nets.']— A 
custom  for  all  the  inhabitants  of  a  parish,  being 
fishermen,  to  spread  and  dry  their  nets  at  all 
seasonable  times  on  a  piece  of  land  above  high- 
water  mark  is  a  valid  custom. 

Such  a  custom  is  not  invalidated  by  the  fact 
that  the  local  "  fisheries"  are  now  carried  on  at 
different  seasons  in  the  year  to  those  of  ancient 
times,  and  with  different  kinds  of  nets  which 
take  longer  to  dry. 

The  evidence  necessary  to  prove  or  disprove 
such  a  custom  as  to  a  particular  piece  of  land, 
where  the  coast  line  has  altered,  considered. 

A  custom  of  this  kind  affecting  land  will 
affect  also  land  added  thereto  by  accretion. 


Decision  of  Farwell,  J.  ([1904]  2  Ch.  534  ; 
68  J.  P.  479  ;  53  W.  R.  55  ;  91  L.  T.  513  ;  20 
T.  L.  R.  609),  affirmed. 

Mercer  r.   Denne,    [1905]    2    Ch.   538;    21 

[T.  L.  R.  760  ;  70  J.  P.  65 ;  54  W.  R.  308  ;  3 

L.  G.  R.  1293— C.  A. 

60.  Pishing — "Waste  or  Cidtivated  Land'' 
under  11  Geo,  III.,  c.  31,  s.  11.]— The  right  of 
fishermen  to  have  the  free  use  of  land  above 
high  water-mark,  under  11  Geo.  3,  c.  31,  s.  11, 
only  continues  while  the  ground  is  waste  and 
uncultivated,  and  ceases  when  it  is  enclosed  by 
the  proprietor  as  part  of  a  shipbuilding  yard. 
Campbelltown  Shipbuilding  Co.  i\  Robert- 

[SON,  (1898)  25  R.  922  ;  35  Sc.  L.  R.  722— 

Ct.  of  Sess. 

61.  Lease  liy  Crowi  to  Local  Authority — Public 
Rights — Mattings  and  Addresses — Injunction.] 
— The  public  have  no  right,  without  the  consent 
of  the  Crown  or  its  lessees,  to  enter  upon  the 
foreshore  of  the  sea,  when  dry,  except  for  the 
purposes  of  navigation  and  fishing  ;  and  therefore 
no  one  is  entitled  to  hold  meetings  or  deliver 
addresses  on  any  part  of  the  foreshore  without 
such  consent.  An  injunction  is  a  formidable 
legal  weapon  which  the  Court  will  refuse  to 
grant  where  the  injury  or  inconvenience  caused 
by  the  trespass  is  trivial. 

Blundell  v.  Catterall  ((1821)  5  B.  &  Aid.  268) 
followed. 
Llandudno  Urban  Council  r.  Woods,  [1899] 

[2  Ch.  705  ;  68  L.  J.  Ch.  623  ;  63  J.  P.  775  ; 
48  W.  R.  43  ;  81  L.  T.  170— Cozens-Hardy,  J. 

62.  Removal  of  Sand — Harbour — Boundary 
— ^'•Precincts" — Construction  of  Statute — 3fns- 
selburgh  Harbour  Act,  1840  (3  &  4  Vict. 
c.  Ixxiii.),  ss.  2,  49,  76.]— By  sect.  2  of  the  Mussel- 
burgh Harbour  Act  of  1840  the  word  '"harbour" 
shall  be  understood  to  mean  the  "harbour  of 
Fisherrow,"  and  shall  include  the  whole  pre- 
cincts thereof  as  after  specified.  By  sect.  76  the 
said  harbour  shall  be  deemed  to  extend  "  along 
the  shore "  from  the  Magdalena  Burn  on  the 
west  to  the  Ravenshaugh  Burn  on  the  east,  and 
to  seaward  to  the  extent  of  100  yards  below  low- 
water  mark  opposite  to  the  shore  between  the 
aforesaid  burns.  The  distance  between  the  two 
burns  was  two  miles. 

By  sect.  49  it  shall  not  be  lawful  for  any 
person  to  dig  or  take  away  from  the  said  har- 
bour or  its  precincts  any  sand,  gravel,  shingle, 
or  stones  except  from  such  place  or  places  as 
shall  from  time  to  time  be  appointed  by  the 
harbour  commissioners.  In  an  action  by  the 
harbour  commissioners  against  persons  who  were 
proprietors  of  part  of  the  foreshore  between 
the  two  burns  to  restrain  them  from  digging 
sand,  &;c. : — 

Held — that  the  harbour  and  its  precincts 
included  the  whole  foreshore  between  the  two 
burns,  and  that  the  defenders  were  not  entitled 
to  remove  sand  from  their  land  without  the 
authority  of  the  harbour  commissioners. 

Attorney- General  v.  Tomline  (  (1880)  14  Ch.  D 
58)  followed. 
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Decision   of   Ct.   of   Sess.  ((1903)   ">  F.  387) 
affirmed. 

Musselburgh  Real  Estate  Co.,  Ld.  v.  Cob- 

[POKATION  OP  Musselburgh,  [190.5]  A.  C. 

491— H.  L.  (Sc). 


68.  Removal  of  Sh'tngle — Erecting  Srawall — 
Reclaiming  ia«<7— Bona  tide  Claim  of  Rigid — 
Order  of  Board  of  Trade—Harbours  Act,  1814 
(54  Geo.  3,  c.  159),  s.  14 — Harhours  Transfer 
Act,  1862  (25  &  26  Vict.  c.  69),  .v.  16.]— By  an 
order  of  the  Board  of  Trade  made  under  sect.  14 
of  the  Harbours  Act,  1814,  as  amended  by  sect. 
16  of  the  Harbours  Transfer  Act,  1862,  the 
taking  or  removing  of  any  shingle  from  the 
shores  or  banks  of  the  sea  at  a  certain  place  was 
prohibited.  The  appellant,  acting  under  in- 
structions from  the  owner  of  the  adjoining  land, 
removed  shingle  from  the  foreshore  at  that  place 
below  ordinary  high-water  mark,  on  to  the  fore- 
shore above  high-water  mark,  where  his  men 
mixed  it  with  cement  to  form  concrete  for  the 
construction  of  a  seawall  for  the  protection  of 
the  adjoining  land.  The  portion  of  the  fore- 
shore from  which  the  shingle  was  removed  had 
formerly  belonged  to  the  landowner,  but  the  sea 
had  encroached  upon  it.  Upon  an  information 
charging  the  appellant  with  an  offence  against 
the  Order,  the  appellant  contended  that  no 
offence  had  been  committed,  and  claimed  the 
right  to  take  shingle  from  one  part  of  his 
property  to  another,  and  that,  therefore,  the 
justices'  jurisdiction  was  ousted  by  a  honA  fide 
claim  of  right.  The  justices  convicted  the 
appellant. 

Held — that  an  offence  had  been  committed, 
and  that  the  conviction  was  right. 

Andersox  r.  Jacobs,  (1905)  93  L.  T.  17  ;  21 
[T.  L.  R.  453— Div.  Ct. 

64.  Right  of  Owners  of  Boats  to  fix  Moorings 
in  foreshore — Ordinary  Incidents  of  Navigation 
—  Immemorial  User  —  Presumption  if  Legal 
Origin — Rircr  Thames.] — From  time  immemorial 
the  owners  of  boats  and  small  craft  had  been  in 
the  habit  of  fixing  moorings  for  their  vessels 
in  the  foreshore  of  a  certain  part  of  the  river 
Thames  within  the  port  of  London. 

Held— that  the  fixing  of  such  moorings  was 
an  ordinary  incident  in  the  navigation  of  vessels 
at  the  place  in  question,  and  that  the  rights  of 
the  owner  of  the  soil  of  the  foreshore  were 
subject  to  the  rights  of  jjcrsons  navigating 
vessels  there  to  fix  such  moorings. 

Held  also — that  a  legal  origin  for  sucli  im- 
memorial custom,  whetheragrantfromthe  Crown, 
or  from  the  lord  of  the  niaudr,  or  former  regula- 
lations  of  the  authorities  of  the  i)ort  of  Lontlon 
could,  and  ought,  to  be  presumed. 

Attorney-General  v.  Wright,  [1897]  2  Q.  B. 
[318  ;  8  Asp.  M.  L.  C.  320  ;  66  L.  J.  Q.  B. 
384  ;  77  L.  T.  295  ;  13  T.  L.  R,  480  ;  46  W.  R.  85 

— C.A. 
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I.     IN  GENERAL. 

1.  Affixing  Stop -tap  Without  Permission — 
Waterworks— Clauses  Act,  1863,  s.  19.]— The 
defendant,  without  the  consent  of  the  water 
authority,  affixed  a  stop-tap  to  a  waterpipe  used 
by  her. 

Held — that  a  stop-tap  was  an  "alteration" 
or  "apparatus"  within  sect.  19  of  the  Water- 
clauses  Act,  1803,  and  that  a  conviction  was 
proper. 

Williams  v.  Llandudno  District  Council 
[(1898)  14  T.  L.  R.  18— Div.  Ct. 

2.  Conduit — Land — Easement — "  Proprietor  " 
— Assessment.'] — A  person  who  is  entitled  to 
exclude  everybody  else,  and  who  is  himself 
entitled  to  possess  and  enjoy  a  thing,  must  be, 
in  any  ordinary  sense  of  the  term,  the  "pro- 
prietor." 

A  conveyance  began  by  reciting  the  Glasgow 
Waterworks  Act.  Then  it  conveyed  to  the 
magistrates  and  council  of  the  city  of  Glasgow, 
"  according  to  the  true  intent  and  meaning  of  the 
Act,"  first,  certain  lands,  and  in  the  sectmd  place 
"  all  and  whole  the  heritable  and  irredeemable 
servitude  right  privilege  and  tolerance  of  a  way- 
leave  for  the  puri)ose  of  their  opening  up  the 
surface  of  the  land  and  forming  constructing 
and  maintaining  therein  a  culvert  or  conduit  for 
conveying  water  to  the  city  of  Glasgow  and 
executing  all  necessary  works  in  connection 
therewith." 

Held — that  the  statute  itself  made  the 
conduit,  which  was  land  itself  and  not  a  mere 
easement,  the  i)roperty  of  the  water  company 
for  all  time,  and  for  all  time  deprived  the  original 
proprietor  of  the  conduit. 
Glasgow  Corporation  r.  M'Ewan,  [1900] 
[A.  C.  91— H.  L.  (Sc.) 


3.  Land  —  Injurious  Aflcctinn  —  Pumping 
Water  for  Sup/ilg  of  District — Abstraction  of 
Running  Silt — Subsidence  of  Land— Compensa- 
tion—Waterworks  Clauses' Act,  1847  (10  k  11 
Vict.  c.  \T),ss.  6,  12.] — The  right  to  compensa- 
tion given  by  sects.  6,  12  of  the  Waterworks 
Clauses  Act,  1847,  is  not,  by  reason  of  the  head- 
ing of  the  group  of  sections  to  whicli  those 
sections  belong,  limited  to  compensation  for 
damage  caused  during  the  construction  of  the 
waterworks,  but  extends  to  tlamage  caused  by 
the  taking  of  water  for  the  purposes  of  the 
waterworks  after  completion. 
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In  General-  Continued.  i 

The  defendants  were  empowered  by  a  special 
Act,  which  Incorporated  the  Waterworks  Clauses 
Act,  1847,  to  construct  waterworks  for  the  j 
purpose  of  supplying  water  in  a  certain  district. 
By  pumping  water  from  a  well  for  the  purpose 
of  supplying  the  district,  the  defendants 
abstracted  wet  running  silt  from  under  the 
plaintiff's  land,  with  the  result  that  his  house 
and  land  were  damaged  by  subsidence.  The 
plaintiff  claimed  compen.sation  under  the  Water- 
works Clauses  Act,  1847. 

HEiiD — that  the  plaintiff  was  entitled  to 
recover  compensation  under  sects.  6,  12  of  that 
Act. 

Hammersmith  and  City  Rif.  Co.  v.  Brand 
((1869)  L.   R.  4   H.  L.  171  ;  38  L.  J.  Q.  B.  265  ; 

21  L.  T.  238  ;  18  W.  R.  12)  distinguished. 
Decision    of    Bray,  J.  ([1906]  1  K.  B.  607; 

75  L.  J.  K.  B.  183  ;  70  J.  K  170  ;  94    L.  T.   18  ; 

22  T.  L.  R.  206  ;  4  L.  G.  R.  483)  affirmed. 

Fletcher  r.  Birkenhead  CoEPOKATioN,[1907] 

[1  K.  B.  205  ;  76  L.  J.  K.  B.  218  ;  71  J.  P. 

Ill  ;  96  L.  T.  287  ;  23  T.  L.  R.  195  ;  5L.G.  R. 

293— C.  A. 


4.  Pumping  Operations  by  Waterworks — 
Withdrawal  of  Suppm't  of  Subterranean  Waters 
— Causing  Water  to  Percolate  Otct  of  Stream — 
Pollution — Cause  of  Action — Public  Authorities 
Protection  Act,  1893  (56  &  57  Vict.  c.  61),  s.  1— 
Metropolis  Water  Act,  1902  (2  Edw.  7,  c.  41),.w. 
2  (I),  45  (a).J-  The  defendants,  the  successors  of 
the  K.  Waterworks  Company,  were  owners  of  a 
well  and  pumping  station  situated  in  the  vicinity 
of  a  natural  stream.  The  well  was  lined  with 
steel  cylinders  to  a  depth  of  seventy-six  feet  from 
the  top,  and  no  water  from  the  adjacent  soil 
could  get  into  the  well  except  below  the  cylinders. 
The  plaintiff  was  a  riparian  owner  lower  down 
the  stream.  The  defendants  pumped  water  from 
the  well,  and  thereby  reduced  the  general  level 
of  the  water  in  the  surrounding  soil,  in  con- 
sequence of  which  some  of  the  water  flowing 
doNn  the  stream  leaked  out  through  the  bed 
and  sides  of  the  stream,  and  the  volume  of  water 
in  the  stream  which  reached  the  plaintiff's 
property  was  diminishe  1.  None  of  the  water 
which  so  escaped  from  the  stream  ever  got  into 
defendant's  well.  Defendants  and  their  pre- 
decessors had  also  pollute  I  the  said  stream  by 
repeatedly  pouring  into  it  engine  oil  and  grease 
when  they  were  pumping,  from  the  year  1902 
down  to  the  date  of  action. 

The  Kent  Waterworks  Company  were  em- 
powered by  the  Kent  Waterworks  Act,  1888  (51 
Vict.  c.  vi.),  sect.  10,  to  make,  maintain,  and  use 
the  works  specified  in  the  Act,  when  and  as  they 
might  find  it  expedient  so  to  do.  By  sect.  8  of 
the  said  Act  it  was  further  provided  that  "... 
nothing  in  this  section  shall  exonerate  the  com- 
pany from  any  action,  indictmeut,  or  other  pro- 
ceeding ...  in  the  event  of  any  nuisance  being 
caused  by  them." 

In  an  action  for  damages,  (a)  for  withdrawal 
of  water  and  (&)  for  pollution,  and  an  injunc- 
tion : 


Held — (1)  that  the  abstraction  or  diminution 
of  water  flowing  in  a  brook,  if  caused  by  an  act 
in  respect  of  which  an  action  at  common  law 
could  be  maintained,  is  a  nuisance,  and  that  the 
company  were  not  protected  from  an  action  in 
respect  of  such  nuisance  by  their  statutory 
powers  to  make  and  use  as  they  might  find 
expedient  the  works  which  were  the  cause  of 
such  nuisance. 

(2)  That  with  respect  to  the  claim  for  damages 
for  withdrawal  of  water,  the  plaintiff  had  no 
cause  of  action,  as  the  defendants  did  not  by 
their  pumping  appropiiate  any  of  the  stream 
water,  but  only  caused  it  to  sink  into  the  ground 
by  withdrawing  the  support  of  subterranean 
water. 

(3)  That  with  respect  to  the  claim  for  damages 
for  pollution,  the  Public  Authorities  Protection 
Act,  1893,  applied  to  the  defendants,  and  pre- 
vented the  recovery  of  damages  for  pollution 
caused  by  them  more  than  six  months  before 
action  brought ;  but  that  it  did  not  apply  to  the 
Kent  Waterworks  Company,  and  that  by  reason 
of  the  Metropolis  Water  Act,  1902,  sects.  2  (1), 
45  (a),  the  defendants  were  liable  ior  the  acts  of 
the  Kent  Waterworks  Company,  although  such 
acts  and  their  consequences  took  place  more 
than  six  months  before  action  brought. 
English  v.  Metropolitan  Water  Board, 

[1907]   1   K.  B.  588  ;    76  L.  J.  K.  B.  361  ;    71 

J.  P.  313  ;    96  L.  T.  573  ;    23  T.  L.  R.  313  ;    5 

L.  G.  R.  384— Lord  Alverstone,  C.J. 

5.  Rates  —  ^^  Land  covered  with  Water"  — 
Public  Health  Act,  1875  (38  &  39  Vict.  c.  55), 
A'.  211,  sub-s.  1  (V),] — A  reservoir  of  a  water  com- 
pany held  to  be  "  land  covered  with  water," 
within  the  meaning  of  these  words  in  sect.  211, 
sub-sect.  1  (6)  of  the  Public  Health  Act,  1875, 
and  therefore  assessable  to  general  district  rates 
at  one-fourth  of  its  annual  value. 

Decision  of   the   Court   of   Appeal   ([1899]    1 
Q.  B.  273  ;  68  L.  J.  Q.  B.  207  ;  63  J.  P.  100  ;  47 
W.  R.  177  ;  80  L.  T.  1  ;  15  T.  L.  R.  95)  affirmed 
in  pait. 
Hampton  Urban  District  Council  r.  South 

[WARK    AND   VAUXHALL    WaTER   COMPANY- 

[1900J  A.  C.  3  ;  69  L.  J.  Q.  B.  72  ;  64  J.  P. 

260  ;  48  W.  R.  209  ;  81  L.  T.  547  ;  16  T.  L.  R. 

60— H.  L.  (E.) 

6.  Water  Pipes — Right  to  Support — 3Iinerals 
under  pipe — Lapse  of  time — Presumptum  of  due 
payment  of  Price,  or  Compensation  for  Way- 
leare—Ldinburgh  Water  Act,  1819  (59  Geo.  3, 
c.  cxvi.),  s.  38.]— In  1823  the  Edinburgh  Water 
Company  laid  a  pipe  through  lands  now  belong- 
ing to  the  appellants  :  this  they  were  empowered 
to  do  by  sect.  38  of  their  special  Act  upon  giving 
notice  to  the  owners  and  occupiers  and  "  making 
satisfaction  to  such  owners  and  occupiers  in 
manner  hereinafter  directed."  In  1898  the 
appellants  were  working  miperals  in  such  a 
manner  as  to  endanger  the  safety  of  the  pipes, 
and  the  company  thereupon  soug-ht  to  restrain 
them  from  so  working.  The  pipe  had  been  used 
continuously  and  without  question  from  1823  to 
1898,  but  no  evidence  vvas  forthcoming  as  to 
whether  any  "payment  or  satisfaction"  was 
paid  in  respect  of  the  laying  of  it. 
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In  General— Conti)iued. 

Held— that,  after  seventy-five  years'  enjoy- 
ment of  the  wayleave  as  of  right,  the  company 
must  be  presumed  to  have  done  everything 
necessary  to  obtain  in  the  first  instance  the  right 
to  lay  their  pii)e  and  the  right  to  subsequent 
support  for  it  ;  and  that  they  were  entitled  to 
an  interdict. 

Lo/idmi  and  Xorth  Western  Rij.  Co.  v.  Erans 
([1893]  1  Ch.  16  ;  62  L.  J.  Ch.  1  ;  41  W.  R.  149 ; 
67  L.  T.  630— C.  A.)  approved. 

Decision  of  Court  of  Session  ([1900J  3  F.  156) 
affirmed. 
Clippens  Oil  Co.,  Ld.  v.   Edinbdegh  and 

[District  Water  Trustees,   [1901]  A.  C. 

64  ;  78  L.  J.  P.  C.  32  ;  89  L.  T.  589— 

H.  L.  (Sc.) 

II.  CHARGES    FOR   WATER. 

And  see  Landlord  and  Tenant,  70,  71  ; 
Rates,  68,  69. 

7.  Arrears  of  Water  Bate — Incoming  Tenant 
— Trustee  in  Bankruptcy— Waterworlis  Clauses 
Act,  1847  (10  &  11  Vict.  e.  17),  ss.  43,  53,  70-74— 
Metropolis  Water  Act,  1871  (34  &  35  Vict.  c. 
113),  s.  48.] — A  trustee  in  bankruptcy  who  takes 
over  the  bankrupt's  premises  is  an  "  incoming 
tenant "  within  the  meaning  of  sect.  48  of  the 
Metropolis  Water  Act,  1871,  and  is  entitled  to  a 
supply  of  water  without  being  obliged  to  defray 
the  arrears  of  water  rate  left  unpaid  by  the 
bankrupt. 

In  re  Flack,  Ex  parte  Berry,  [1900]  2  Q.  B. 

[32  ;  69  L.  J.  Q.  B.  458  ;  48  W.  R    446  ;  82 

L.  T.  503— Wright,  J. 

8.  Closet  connected  iv/tk  Brainage  System 
but  without  Wdtcr  Svpply  laid  on  or  Flushing 
Apparatus— Water-Cioset  — Section  33  of  the 
South  Essex  Waterworks  Act,  1861.]— Section 
33  of  the  South  Essex  Waterworks  Act,  1861, 
provides  :  "  The  company  may  charge  in  any 
one  year  ...  in  respect  of  every  water-closet 
beyond  the  first  ...  in  or  belonging  to  any 
private  dwelling-house  the  sum  of  five  shillings." 

Held,  on  a  ca?e  stated  for  the  opinion  of  the 
High  Court— that  a  closet  "beyond  the  first" 
connected  with  the  drainage  system  of  the 
premises  where  the  closet  was  situate,  and  so 
with  a  sewer  of  an  urban  district  council,  con- 
structed so  as  to  require  flushing  with  water 
when  used,  but  without  any  water  supply  laid 
on  or  flushing  apparatus,  was  not  a  water-closet 
within  the  section. 
Roberts  r.  South  Essex  Waterworks  Co., 

[(1903)  67  J.  P.  404  ;   1  L.  G.  R.  719— Div.  Ct. 

9.  JJeter  Rate  or  Bomestic  Water  Bate  — 
"■  Prirate  dwelling  house"  —  Public  House  — 
Local  Acts.]— A  public-house  had  no  sleeping 
accommodation,  but  water  supplied  to  it  was 
used  mainly  for  purposes  of  a  domestic  character, 
i.e.,  cooking  and  sanitary  purposes  ;  a  limited 
quantity  was  used  for  trade  purposes,  i.e.,  wash- 
ing bottles  and  other  trade  utensils. 

Held— by  Lords  Kyllachy  and  Low,  that  the 

B.D.— VOL    III. 


public-house  was  not  a  "  private  dwelling  house," 
but  was  "  other  premises  "  within  the  meaning 
of  a  Local  Waterworks  Act ; 

Held— by  the  Lord  Justice  Clerk  and  Lord 
Stormonth    Darling,     that   even    if   it   were   a 
'•  private  dwelling   house,"    it   was   used  for  a 
trade  or  business  for  which  water  is  required. 
AiRDRiE,  Coatbridge  and  District  Water 

[Trustees  v.  Flanagan,  (190<>)  8  F.  932— 
Ct.  of  Sess. 

10.  Owner  of  IIovsc  let  on  Weekly  Tenancy 
under   £10 — Occupier — ^'■Person  supplied  with 

Water' — Payment  of  Water  Bate — Hufferivg 
Waste  —  Lidhility  of  Owner  —  Waterworkx 
Clauses  Act,  1847  (10  &  11  Vict.  c.  17),  s.  72.]— 
The  appellant  was  the  owner  of  a  house  let  by 
her  on  a  weekly  tenancy  under  £10  per  annum. 
She  was  summoned  as  the  "  person  supplied  with 
water,"  under  a  water  company's  special  Act,  for 
negligently  suffering  the  water  supplied  to  her 
to  be  wasted. 

Held — that  as  the  owner  of  a  house  let  at  an 
annual  rental  under  £10,  under  sect.  72  of  the 
Waterworks  Clauses  Act,  1847,  she  was  liable  to 
pay  the  water  rates  instead  of  the  occupier  ;  the 
owner  was  a  "  person  supplied  with  water  "  under 
the  special  Act,  and  the  conviction  was  right. 
Brock  v.  Harrison,  [1899]  1  Q.  B.  958  ;  68 
[L.  J.  Q.  B.  730  ;  63  J.  P.  455  ;  47  W.  R.  541  ; 
80  L.  T.  568  ;  19  Cox  C.  C.  330— Div.  Ct. 

11.  Becovery  of  Bate— Condition  Precedent- 
Cutting  Off  Supply— Waterworks  Clauses  Act, 
1847,  (10  &  11  Vict.  c.  17),  ss.  70,  74,  9,b— Water- 
works Clauses  Act,  1863  (26  &  27  Vict.  c.  93^ 
s.  21.]— Under  the  Waterworks  Clauses  Acts  it  is 
not  a  condition  precedent  to  the  recovery  of  water 
rate  that  the  water  company  should  firet  cut  off 
the  supply  of  water. 

Reg.  v.  Hutton  and  Anothek,  [1907]  2  K.B. 

[.578  ;    76  L.  J.  K.  B.   1001  ;    71  J.  P.  424  ;  97 

L.  T.  400  ;   23  T.  L.  R.  642  ;    5  L.  G.  R.  914— 

Div.  Ct. 

12.  Water  Bate— Costs  of  Becovering— Discre- 
tion of  Justices — Buabon  Water  Act,  1870  (33  & 
o4  Vict.  c.  Ivii.),  ss.  37,  38.]— By  sect.  37  of  the 
Ruabon  Water  Act,  1870,  which  incorporates 
the  Waterworks  Clauses  Acts,  1847  and  1863, 
when  a  person  neglects  to  pay  a  rate  due  to  the 
water  company,  the  latter  may  recover  the  same 
with  full  costs  of  suit,  in  any  court  of  competent 
jurisdiction  ;  and  by  sect.  3S,  after  a  defaulter 
ha£  been  summoned,  water  rates  and  costsordered 
to  be  paid  may  be  recovered  by  distress.  Upon 
a  summons  before  justices  for  payment  of  a 
water  rate. 

Held— that  the  justices  were  not  bound,  on 
making  an  order  for  payment  of  the  rate,  to  order 
the  defaulter  to  pay  the  costs,  but  they  had  a 
discretion  in  the  matter. 
Ruabon  Water  Co.  r.  Evans,  (1906)  22  T.  L.  R. 
[541— Div.  Ct. 

13.  Water  Bate  —  Premises  let  at  Weekly 
Rent— Water  Bute  and  other  Rates  payable 
bu     Owner—''  Annual    rack-rent    or    value    of 

•'  34 
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Charges  for  ^NaX&r —Continued. 
2)rc/iiis('s" — Bury  District  WaterworJts  Aet, 
1900  (63  &  64  Vict.  c.  cxiv.) — Bi/ri/  and  Rad- 
clif'c  Waterworks  Act,  1853  (16  Vict.  c.  xxxi.), 
.?.  55 — Buri/  and  District  Joint  Water  Board  Act, 
1903  (3  Edw.  7,  c.  ccxxxiv.),  .s.  48 — Waterioorks 
Clauses  Act,  1847  (10  &  11  Vict.  c.  17),  s.  68.]— 
The  ajipellant  was  the  owner  of  three  cottages 
let  at  vveekly  rents  to  separate  tenants,  the 
appellant  paying  water  and  all  other  rates.  By 
sect.  32of  the  Bury  and  District  Joint  Water  Board 
Act,  1903,  the  Board  were  to  supply  water  at  the 
rates  specified,  that  is  to  say, "  Where  the  annual 
rack-rent  or  value  shall  not  exceed  twenty 
pounds  at  a  rate  per  cent,  per  annum  not 
exceeding  ten  pounds." 

Held — the  appellant  wasentithd  to  deduct 
the  general  district  rate,  the  poor  rate  and  the 
water  rate  from  the  gross  rent  of  the  cottages  so 
as  to  arrive  at  the  "annual  rack-rent  or  value" 
on  which  the  water  rate  was  to  be  assessed. 
Wilkinson  t-.  Buky  Watek  Board,   [1905] 

[69  J.  P.  214  ;  92  L.  T.  417  ;  3  L.  G.  R.  715— 
Div.  Ct. 


14.  Water  Rate — Power  to  Charge  at  different 
Rates — Whether  Water  Rate  is  a  ^' Rate''' — 
Northampton  Waterworhs  Act,  1884 — North- 
ampton (^E.rtennoJi)  Order,  1900.]— The  cor- 
poration purchased  the  undertaking  of  the 
Northampton  Waterworks  Company  under  the 
provisions  of  the  Northampton  Waterworks 
Act,  1884,  which  by  sect.  36  empowered  them 
to  charge  for  the  supply  of  water  for  domestic 
use  to  any  dwelling-house  a  sum  not  exceeding 
1\  per  cent,  per  annum  on  the  net  rateable 
value  of  such  dwelling-house.  By  the  water 
company's  special  Act  of  1861  it  was  provided 
that  "the  company  may  from  time  to  time  supply 
any  person  with  water  for  any  purpose  for 
which  such  supply  may  be  required,  for  such 
ramuneration  and  uj)on  such  terms  and  con- 
ditions as  shall  be  agreed  upon  between  the 
company  and  the  person  desirous  of  having  such 
supply  of  water,  under  a  special  agreement,"  and 
that  power  was  by  the  Act  of  1884  transferred  to 
the  plaintiffs.  There  was  no  express  provision 
in  either  of  the  Acts  requiring  equality  of  rating 
in  respect  of  the  supply  of  water.  The  corpora- 
tion charged  for  the  supply  of  water  for  domestic 
purposes  at  the  rate  of  1\  per  cent,  upon  the  net 
rateable  value  of  the  dwelling-houses  in  one  part 
of  their  district,  and  at  the  rate  of  5  per  cent, 
in  another  part. 

Held — that  the  corporation  were  not  bound 
under  sect.  36  of  the  Act  of  1884  to  charge  for 
water  at  an  equal  rate  in  the  pound  to  all 
consumers. 

Decision  of  Bigham,  J.  (66  J.  P.  744  ;  87  L.  T. 
335  ;  18  T.  L.  R.  795),  reversed. 

By  the  Northampton  (Extension)  Order,  1900, 
the  boundaries  of  the  borough  were  extended, 
and  it  was  provided  by  Art.  36  of  that  Order 
that  the  general  district  rate  to  be  levied  in  the 
added  part  should  not  in  any  one  year  during 
a  period  of  ten  years  exceed  such  an  amount  in 
the  [lound  ;.s,  "  w!  en  added  to  the  poor  rate,  and 


to  the  borough  rate  and  any  other  rate  made  by 
the  corporation  "  in  the  same  year,  would  make 
up  a  total  rate  of  5*.  &d.  in  the  pound. 

Held   (affirming   Bigham,    J.,    supra) — that 
the   water  rate   was  not  a  "rate"   within   the 
meaning  of  the  words  "  any  other  rate  "  in  the 
Order. 
Northampton  Corporation  r.  Ellen,  [1904] 

[1  K.  B.  299  :  73  L.  J.  K.  B.  329  ;  68  J.  P.  197; 

52  W.  R.  305  ;  90  L.  T.  71  ;  20  T.  L.  R.  168  ; 
2  L.  G.  R.  473— C.  A. 

15.  Water  Rate  —  Recovery  of  —  Summary 
Proceedings  —  Limitation  of  Time — Demand — 
Summary  Jurisdiction  Act,  1848  (11  &  12  Vict. 
c.  43),  s.  n— Public  Health  Act,  1875  (38  &  39 
Vict.  c.  55),  ss.  56,  57,  256 — Waterworks  Clauses 
Aet,  1847  (10  &  11  Vict.  c.  17).]— By  an  agree- 
ment between  the  appellants  and  the  Corporation 
of  Southampton,  signed  in  March,  1901,  it  was 
provided  that  all  charges  for  water  should  be 
paid  quarterly.  There  was  a  demand  in  writing 
made  on  August  18,  1901,  upon  the  appellants 
for  payment  of  one  quarter's  minimum  charge 
for  water  supplied  to  them  for  trade  purposes  for 
the  quarter  ending  on  June  5th,  1901.  The 
appellants  having  failed  to  pay  the  sum  de- 
manded, a  summons  was  on  January  31st,  1902, 
issued  requiring  the  appellants  to  appear  before 
a  court  of  summary  jurisdiction  and  answer  the 
complaint. 

Held— that  the  rate  was  a  '•  rate  made  under 
this  Act,"  within  the  words  of  sect.  256  of  the 
Public  Health  Act,  1875  ;  that  it  was  a  proceeding 
in  respect  of  the  appellants'  failure  to  pay  within 
fourteen  days  after  demand  ;  that  the  matter  of 
complaint  did  not  arise  until  August  18th,  1901  ; 
and  that  the  proceedings  were  within  the  time 
limited  by  sect.  11  of  the  Summary  Jurisdiction 
Act,  1848. 
Elliott  v.  Russell,  [1902]  2  K.  B.  748;   19 

[T.  L.  R.  5  ;  72  L.  J.  K.  B.  15  ;    67  J.  P.  158  ; 
51  W.  R.  269  ;  88  L.  T.  204— Div.  Ct. 


Ill    COMPENSATION  WATER. 

16.  Neglect  to  Supply  —  Right  to  Recover 
Penalties  in  High  Court  Action — Huddersfield 
Water  Act.  1869  (32  &  33  Vict.  c.  ex.),  s.  32— 
Railways  Clauses  Act,  1845  (8  &  9  Vict.  c.  20), 
ss.  140,  145.] — A  local  Water  Act  incorporated 
the  provisions  of  the  Railways  Clauses  Act,  1845, 
to  the  effect  that  every  penalty  or  forfeiture,  the 
recovery  of  which  was  not  otherwise  provided 
for,  might  be  recovered  by  summary  proceedings 
before  two  justices  ;  it  is  also  provided  that,  if 
the  undertakers  failed  to  supply  certain  "  com- 
pensation water,"  they  should  for  every  day 
forfeit  and  pay  £5  to  the  millowners  who  might 
"  sue  for  and  recover  the  same  "  ;  in  addition, 
they  were  to  make  compensation  for  any  special 
damage  due  to  their  default,  and  such  compen- 
sation might  be  sued  for  in  any  court  of  comjie- 
tent  jurisdiction. 

In  an  action  to  recover  the  £5  penalty, 
Held — that  the  action  lay,  the  incorporated 
sections  not  applying,  inasmuch  as  the  Act  itself 
•'  otherwise  provided." 


lOfil 

Compensation  W&ter— Continued. 

Decision  of  Wiio:ht,  J.  (1903)  G7  J.  P.  424  ; 
S'J  L.  T.  1(;S),  artinned. 

Meltham  Spinning  Co.,  Ld.  and  Others  v. 

[huddeksfield    cohporation.    (1903)   89 

L.  T.  403  ;  67  J.  P.  445— C.  A 

17.  Neglect  to  Supply — Penalty  or  Compensa- 
tion—Comj?letion  of  Works — Summary  Jurisdic- 
tion Act,  1879  (42  &  43  Vict.  c.  49),  ss.  4,  16- 
Hawarden  and,  District  Waterworlts  Act,  1883 
(46  &  47  Vict.  c.  clxxxi.),  ss.  44,  45,  47,  57.]— The 
Hawarden  and  District  Waterworks  Co'npany 
were,  by  their  private  Act,  liable  to  a  penalty  of 
£5  a-day  on  the  complaint  of  the  party  interested 
for  failing  to  deliver  from  and  after  the  comple- 
tion of  the  authorised  works  a  certain  number  of 
gallons  of  compensation  water  into  a  certain 
stream. 

The  company  made  default,  and  on  the  com- 
plaint of  the  owner  of  a  mill  using  the  water 
flowing  down  the  stream  the  justices  imposed  a 
nominal  fine  of  Is.  a  day. 

Held — that  the  Act  imposed  a  penalty  and 
not  a  liability  to  pay  money  compensation,  and 
that  the  justices  were  entitled  to  reduce  the 
penalty  under  either  sect.  4  or  sect.  16  of  the 
Summary  Jurisdiction  Act,  1879,  and  that 
although  the  company  had  not  constructed  the 
authorised  works  in  their  entirety,  they  were 
liable  to  the  penalty,  as  the  proper  interpretation 
of  their  private  Act  was  that,  if  ihey  interfered 
with  the  stream,  they  were  under  an  obligation 
to  send  down  the  prescribed  amount  of  compen- 
sation water. 
Davies-Cooke  v.  Hawarden  and   District 

[Waterworks  Co.,  (1907)  71  J.  P.  223  ;   96 
L.  T.  906  ;  5  L.  G.  R.  731— Div.  Ct. 

18.  Ohliijation  to  Cause  Water  to  Flmv  into 
Stream  — ■  ^^  Xeglecf'' — Penalties  — Fixed  Sum 
Payable  per  Day  to  Each  Mill  Occupier  Affected 
—Huddersjield  Water  Act,  1869  (82  &  33  Vict. 
o.  110),  ss.  28,  31,  32.]— The  defendants  were 
empowered  by  a  local  Act  of  Parliament  to  con- 
struct and  maintain  certain  waterworks,  and  to 
appropriate  certain  streams  and  waters.  The  Act 
provided  that  as  compensation  for  the  taking  of 
the  water  from  a  certain  dike  the  defendants 
should  cause  to  flow  from  a  reservoir  into  such 
dike  a  specified  quantity  of  water  per  minute 
during  every  lawful  working  day  ;  and  further 
provided  that  in  case  of  neglect  on  the  part  of 
the  defendants,  by.  or  in  consequence  of,  which 
the  specified  quantity  of  water  shoulil  not  so  flow, 
the  defendants  should  for  every  day  on  whicii 
such  neglect  should  occur  forfeit  and  pay  to  the 
occupiers  of  each  of  the  mills  and  works  affected 
thereby  the  sum  of  £5,  and  should,  in  addition, 
make  compensation  for  loss,  damage  or  injury 
sustained  by  such  occupiers  in  respect  of  which 
such  penalties  should  be  insufficient  compen- 
sation. The  plaintiffs,  who  were  mill  occupiers, 
alleged  that  by  reason  of  the  neglect  of  the  defen- 
dants the  specified  ((uantity  of  water  did  not  flow 
into  such  dike  for  a  period  including  forty-three 
working  days,  and  each  i)laintiff  claimed  £215, 
the  amount  of  the  penalties  of  £5  per  day  for 
forty-three  days.     At  the  trial  of  the  action  the 
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plaintiffs  proved  that  there  was  sufficient  water 
in  the  reservoir  to  enable  the  defendants  to  send 
down  the  statutory  quantity,  and  that  the  [upes, 
if  not  defective,  were  sufficient  in  size  to  send 
down  that  quantity.  It  was  further  proved  that 
such  pipes  require  care  and  attention  from  time 
to  time,  but  that  the  defendants'  pipes  had  not 
been  inspected  for  a  period  of  thirty  years. 

Held — that  the  defendants  were  under  an 
obligation  to  use  all  reasonable  care  to  send  down 
the  statutory  quantity  of  water,  and  that  the 
evidence  given  by  the  plaintiffs  established  a 
prima  facie  case  of  neglect,  and  cast  upon  the 
defendants  the  burden  of  proving  that  they  had 
used  reasonable  care. 

Held  also— that  in  case  of  neglect  the  de- 
fendants were  liable  to  pay  a  sum  of  £5  per  day 
to  each  of  the  occupiers  of  the  mills  or  works 
affe  '.ted  by  such  neglect,  and  that  therefore  each 
of  the  plaintiffs  was  entitled  to  recover  the 
amount  claimed. 

Decision  of  Grantham,  J.  ((1902)  66  J.  P.  506), 
affirmed. 

Beaumont   and    Others  r.    Huddersfield 

[Corporation,  (1903)  67  J.  P.  57  ;  19  T.  L.  K. 

97;  1  L.  G.  K.  118— C.A. 

19.  Quality—Lialjility  (if  Water  Company  for 
Pollution — Absence  of  JVegliyence.] — A  water 
company  were  empowered  to  tlam  up  and  store 
t  he  water  of  a  stream,  and  in  return  were  required 
to  discharge  as  full  compensation  a  specified 
minimum  daily  quantity  of  water  ;  but  nothing 
was  said  as  to  the  quality  of  such  compensation 
water. 

Held  (Lords  James  of  Hereford  and  Robert- 
son dissenting) — that,  in  the  absence  of  negligence, 
the  water  company  were  not  liable  for  damage 
due  to  pollution  of  the  compensation  water  from 
accidental  causes. 

Decision  of  Ct.  of  Sess.  (7  F.  1060)  reversed. 
Edinburgh  Water  Trustees  v.  Somerville 
[&  Son,  (1906)  95  L.  T.  217— H.  L.  (Sc.) 

IV.  DIVIDENDS. 

20.  Prescribed  Pate—  Woferworks  Clauses 
Act.  1847  (10  &  11  Vict.  c.  17).  .v.v.  2.  75— r-w- 
pani.es  Clauses  Act.  1863  (26  &  27  Vict.  c.  118), 
s.  13. J — The  appellant  company  was  formed 
under  a  special  Act  which  incorporated  the 
Waterworks  Clauses  Act,  1817.  I'nder  later 
special  Acts,  which  incorporated  the  Companies 
Clauses  Act,  1863,  it  issued  two  kinds  of  prefer- 
ence stock  bearing  interest  at  4^  and  5  per  cent, 
respectively.  None  of  the  Acts  contained  a 
"  prescribed  rate." 

Hkld — that  the  rates  of  interest  fixe<l  by  the 

company  on  its  preference  stock  wore  "  prescribed 

rates,"  and   that   with   regard    to   the   oi-dinary 

stock  the  prescribed  rate,  in  the  absence  of  one 

in  the  special  Act,  was  the  10  per  cent,  fixed  by 

sect.  75  of  the  Act  of  1847. 

Chelsea  Waterworks  Co.  r.  Metropolitan 

[Water    Board,    [19041   2    K.   B     77:    73 

L.  J.  K.  B.  533  ;  52  W.  R.  449  :  90  L.  T.  831  ; 

20  T.  L.  K.  4.33— C.  A. 

34—2 
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21.  Prescribed  Rate — Power  to  make  vp  De- 
Jiciencij  of  previous  Dividends  —  Deficiency 
prior  to  incorporaLion  of  Waterworks  Clauses 
Act,  1847  (10  &  11  Vict.  c.  17),  ss.  1,  75.] 
—  A  waterworks  company  was  incorporated 
by  special  Act  in  1809,  and  its  dividends  for 
many  years  averaged  about  6  per  cent.  ;  in  1864 
it  was  amalgamated  with  another  company  by 
an  Act  incorporating  the  Waterworks  Clauses 
Act,  1847.  Section  75  of  that  Act  limits  the 
dividend  to  10  per  cent,  in  default  (as  in  this 
case)  of  a  "  prescribed  rate,"  but  gives  power  to 
make  up   deficiencies  of  previous  years. 

The  company,  having  lately  become  more 
prosperous,  had  paid  up  all  deficiencies  in 
previous  years  back  to  1864,  and  was  now  pro- 
posing to  make  payments  in  respect  of  dividends 
prior  to  that  date. 

Held— that  such  payment  would  be  idtra 
vires;  until  1864  there  was  no  limit  or  "pre- 
scribed rate,"  and  therefore  there  could  be  no 
deficiency  within  the  meaning  of  the  Act. 

Decision  of  C.  A.  ([1903]   1  Ch.  575  ;  72  L.  J. 
Ch.  418  ;  51  W.  R.  535  ;  bS  L.  T.  485  ;  19  T.  L.  R. 
329)  affirmed. 
Kent   Waterworks  v.   Lamplough,   [1904] 

[A.  C.  27  ;  73  L.  J.  Ch.  96  ;  68  J.  P.  361  ;  oi 

AV.  R.  401  ;  89  L.  T.  704  ;  20  T.  L.  R.   107  : 
2  L.  G.  R.  403— H.  L.  (E.) 

22.  Prescribed  Bat'; — Limitation  to  10  ^^er 
cent. —  Vinlertakinfi  in  Existence  before  jmssing 
(if  Watvnrorlts  ('111 uses  Act — Subsequent  Special 
Act  conferrinij  further  Powers — Incorporativn 
of  Waterworks  Clauses  Act  in  such  Special  Act 
—  Whether  Dividend  thereupon  Limited  to  10 
per  cent. — Profits — Sinking  Fund — Xew  Hirer 
Company's  Act,  1852  (15  &  16  Vict.  c.  clx.)— 
Waterworks  Clauses  Act,  1847  (10  &  11  Vict. 
c.  17),  s.  75.]— The  Xew  River  Company,  which 
was  incorporated  by  a  charter  of  Jas.  1,  had 
conferred  upon  it  by  that  charier  an  unlimited 
right  to  receive  payments  for  water  and  an  un- 
limited right  to  distribute  profits.  The  New  River 
Company's  Act,  1852,  authorised  the  company  to 
construct  certain  waterworks,  and  provided  that 
the  Waterworks  Clauses  Act,  1847,  except 
certain  provisions  thereof  not  including  sect.  75, 
should  be  incorporated  therewith. 

Held — that  the  application  of  the  Water- 
works Clauses  Act,  1847,  was  not  limited  to  the 
works  authorised  by  the  special  Act  of  1852,  but 
extended  to  the  whole  undertaking  ;  and  that 
therefore  sect.  75  of  the  Act  of  1847  restricted 
the  profits  to  be  divided  among  the  undertakers 
to  10  per  cent,  per  annum. 

Held  also — that  the  "undertaking"  of  the 
New  River  Company,  including  its  landed 
property,  was  all  one  undertaking,  and  that  its 
rents  formed  part  of  its  "profits"  within  the 
meaning  of  sect.  75. 

Held  lastly — that  the  undertakings  of  the 
Metropolitan  Water  Companies,  on  their  transfer 
to  the  New  Water  Board,  ought  to  be  valued 
as  subject  to  the  obligation  to  contribute  to  their 
respective  sinking  fuuds. 


Decision  of  C.  A.  (68  J.  P.  329  ;  20  T.  L.  R. 
303)  reversed  on  the  first  point. 
In  re  New  River  Co.  and  Metropolitan 

[Water   Board,  (1904)  20  T.  L.  R,  687— 
H.  L.  (E.) 

V.  SUPPLY   OF   WATER. 

23.  A[/reement  to  Sujjply  Water — Construc- 
tion.]— An  agreement  to  supply  water  in  specified 
quantities  to  a  district  does  not  imply  necessarily 
an  agreement  to  supply  water  at  such  a  pressure 
as  will  give  a  continuous  supply  at  all  parts  of 
the  district. 

Soothill  Upper  Urban  District  Council  v. 

[Wakefield    Rural    District    Council, 

(1905)  69  J.  P.  19  ;  93  L.  T.  711— Eady,  J. 

24.  Agreement  by  Water  Compa7ty  to  Supoly 
Water  for  certain  Purposes  only — User  for  other 
Purposes  by  Ilutepayers — "  From  the  Under- 
takers''—Waterworks  Clauses  Act,  1863  (26  & 
27  Vict.  c.  93),  «.  18.]— A  rural  district  council 
owned  water  mains  and  standpipes,  and  a  water 
company  to  whom  the  mains  and  standpipes 
were  demised  agreed  to  supply  the  standpipes 
with  water  sufficient  for  purposes  of  domestic 
use  and  the  washing  of  carts,  as  well  as  in  the 
case  of  fire,  but  not  for  street-watering  or  sewer- 
flushing  purposes.  The  respondents — ratepayers 
— used  water  for  trade  purposes. 

Held — that  the  second  part  of  sect.  18  of  the 
Waterworks  Clauses  Act,  1863,  applied  to  the 
respondents,  who  were  persons  who  had  a  supply 
of  water  '■  from  the  undertakers." 

Andrews  r.  Witts  and  Holly.  (1901)  65  J.  P. 

[281  ;  84   L.   T.    124  ;     19    Cox,  C.   C.    633— 

Div.  Ct. 

25.  Constant  Supply — Right  to  Demand  — 
Liverpool  Waterworks  Acts,  1862  and  1866.]— 
The  respondent  occupied  a  house  in  a  street, 
which  so  far  as  the  supply  of  water  was  con- 
cerned had  been  appropriated  by  the  Liverpool 
Corporation, 

Held — that  sect.  32  of  the  Liverpool  Water- 
works Act,  1866,  had  rendered  sect.  25  of  the 
Liverpool  Waterworks  Act,  1862,  inapplicable, 
and  that  the  respondent  was  entitled  to  a  con- 
stant supply  of  water. 

Liverpool  Corporation  v.  Brady,  (189  )  14 
[T.  L.  R.  11— Div.  Ct. 

26.  Cutting  Off  Water — House-owner's  Com- 
munication Pipes  Lawfully  Connected  with  Com- 
jyany's  Main — Comnrunication  Pipes  Cut  Off 
by  Company — Trespass — Action  for  Damages 
and  l7ijunction — Right  of  Action — Wattricorhs 
Clauses  Act,  1847  (10  &  11  Vict.  c.  17),  ss.  43, 
53.] — The  builder  and  owner  of  a  row  of  houses 
laid  down  communication  pipes  for  the  supply 
of  water  to  the  houses  from  the  main  of  a  water- 
works company  which  had  been  incorporated  by 
special  Act  incorporating  the  Waterworks  Clauses 
Act,  1847.  The  pipes  were  laid  down  with  the 
approval  of  the  company.  The  company  after- 
wards refused  to  make  the  connection  between 
the  pipes  and  the  main,  and  the  o^ner  there- 
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upon  lawfully  made  the  connection,  which  was 

then  immediately  cut  off  by  the  company. 

In  an  action  by  the  house-owner  against  the 
company  claiming  damages  and  an  injunction  to 
restrain  the  company  from  preventing  him  from 
again  connecting  the  pipes  with  the  main,  and 
from  severing  such  connection  if  so  made  again 
by  the  plaintiff, 

Held — that  the  company  had  committed  a 
trespass,  and  that  there  was  nothing  in  sects. 
4.^  and  53  of  the  Waterworks  Clauses  Act,  1847, 
which  disabled  the  plaintiff  from  bringing  such 
an  action. 
Gale  r.  Rhymney  and  Abek  Valleys  Gas 

[AND  Water  Co.,  (1903)  67  J.  P.  430  ;  89 
L.  T.  399  :  2  L.  G.  R.  80— C.  A. 


27.  "  Domestic  Purjjosies  '"  — Boanl'mci  -  liou.-e 
Keeper — "  Trade,  Manufaeture  or  Bvsiness."] — 
The  appellant  received  into  his  house  for  reward 
persons  to  board  and  lodge  therein,  who  used  the 
respondents'  water,  and  the  appellant  can  led  on 
therein  the  business  of  a  boarding-house  keeper, 
and  used  the  respondents'  water  for  the  purposes 
before  stated  in  connection  therewith  ;  the 
appellant  and  his  wife  and  family  also  resided 
upon  the  premises. 

Sect.  30  of  the  Special  Act  (The  Great 
Yarmouth  Waterworks  Act,  18.53)  provided  that 
the  company  "  shall  at  the  request  of  the  owner 
or  occupier  of  any  house  or  part  of  a  house  .  .  . 
or  on  the  application  of  any  person  who  .  .  . 
shall  be  entitled  to  demand  a  supply  of  filtered 
water  for  domestic  purposes,  furnish  to  such 
owner,  occupier,  or  other  person,  a  sufficient 
supply  of  such  water  for  domestic  use"  (at  rates 
therein  specified).  Sect.  32  provided  that  a 
supply  of  water  for  domestic  purposes  should 
not  include  a  supply  of  water  for  any  '•  trade, 
manufacture,  or  business." 

Held — that  the  appellant  was  not  using  the 
water  for  the  purposes  of  his  business  in  any 
proper  or  just  sense,  or  in  any  other  sense  than 
that  the  water  had  been  supplied  for  the  domestic 
use  of  inmates  of  the  house,  and  that  the 
appellant  was  entitled  to  have  water  su[)plied  to 
him  on  the  scale  applicable  to  a  supply  for 
•'  domest'c  purposes." 
PiDGEON  V.  Great  Yarmouth  Waterworks 

[Co.,   [1902]  1  K.  B.  310  :  71   L.  J.  K.  B.  61  ; 

66  J.  P.  309  ;  8.5  L.  T.  632  ;  18  T.  L.  R.   97— 
Div.  Ct. 

28.  Diimentic  Purposex  —  Pauper  Schotil  — 
Trade,  Manufaeture,  or  Business — Water worhs 
Clanses  Art,  1847,  ss.  48, 50,  .53,  55—  IVaterworks 
Clanses  Aet,  1S63,  s.  12.]— The  carrying  on  of  a 
pauper  school  by  guardianti  is  a  "business" 
within  the  meaning  of  sect.  12  of  tlie  Water- 
works Clauses  Act,  1863  ;  but  the  guardians  are 
nevertheless  entitled  to  a  supply  of  water  for 
domestic  purposes  to  the  school  premises. 

They  must,  however,  put  themselves  in  a 
position  to  receive  such  a  supi)ly  in  accordance 
with  the  water  company's  regulations;  and  if 
they  desire  a  sui)ply  for  non-domestic  purposes, 


they  must  provide  a  separate  ajjparatus  to  receive 
it.  This  latter  supply  they  can  oily  obtain  by 
agreement  with  the  water  company. 

The  use  of  boilers  to  supply  power  for  driving 
laundry  machinery  and  for  pumping  water  from 
wells  is  not  a  domestic  purpose. 

Barnard  Castle  JJrhan  Distriet  dmneil  v. 
Wilson  ([1902]  2  Ch.  746  ;  71  L.  J.  Ch.  825  ;  «G 
J.  P.  120  ;  51  W.  R.  102  ;  87  L.  T.  279— C.  A., 
infra'),  discussed. 

The  owner  or  occupier  of  a  dwelling-house 
may  have  as  many  communication  pipes  of  the 
bore  allowed  by  sect.  50  of  the  Waterworks 
Clauses  Act,  1847,  as  are  necessary  to  give  him  a 
sufficient  supply  for  domestic  purposes. 
South  West  Suburban  Water  Co.   r.  St. 

[Marylebone  Guardians,  [1904]  2  K.  B. 

174  ;  73  L.  J.  K.  B.  347  ;   68  J.  P.  257  ;  52 

W.  R.  378  ;   20  T.  L.  R.  299—2  L.  G.  R.  567— 
Buckley,  J. 

29.  Domestic  Purposes — Swimming -Bath  — 
Charity  School— "■  Domestic  Purposes"—''  Trade, 
Manufacture,  or  Business"  —  Waterworlts 
Clauses  Act,  1847  (10  &  11  Vict.  c.  17).  s.  53— 
Waterworks  Clauses  Act,  1863  (26  &  27  \ict. 
c.  93),  s.  12— Public  Health  Act,  1875  (38  &  39 
Vict.  c.  55),  ss.  51,  56,  57.]— The  defendants  were 
the  governors  of  a  school  which  was  a  charity 
administered  under  a  scheme  settled  by  the 
Charity  Commissioners  in  1882.  Under  this 
scheme  the  school  was  not  carried  on  for  purposes 
of  profit.  The  school  had  accommodation  for 
300  boarders  and  50  day  boys,  and  was  supplied 
with  water  by  the  plaintiffs.  In  189i3  the 
governors  erected  on  their  premises  a  swimming 
bath,  with  a  cubical  capacity  of  35,000  gallons. 
The  bath  was  in  a  building  outside  the  main 
building  of  the  school,  but  was  connected  there- 
with by  a  corridor,  and  was  separately  rated 
for  poor  rate.  The  prospectus  of  the  school 
stated  that  a  swimming-bath  was  provided,  and 
that  the  swimming-bath  fee  was  3s.  6d.  a  term, 
payable  by  every  boarder.  A  swimming-master 
was  kept  to  instruct  the  boys,  and  a  fee  was  paid 
by  such  day  boys  as  used  the  bath.  The  plaintiffs 
were  the  urban  sanitary  authority,  authorised  to 
provide  water  to  the  urban  district  of'  Barnard 
Castle. 

Held— that  the  swimming  bath  was  used  for 
the  purpose  of  making  the  teaching  of  the  school 
more  effectual,  and  not  for  the  purpose  of  making 
the  occupation  of  the  house  more  convenient  ; 
and  that  the  water  for  the  bath  was  not  required 
for  "domestic  purposes"  within  the  meaning  of 
sect.  12  of  the  Waterworks  Clauses  Act,  1863. 

Decision  of  Buckley,  J.  ([1901]  2  Ch.  813  :  70 
L.  J.  Ch.  859  ;  50  W.  R.  92  ;  85  L.  T.   481  ;  17 
T.  L.  R.  754),  reversed. 
Barnard  Castle  Urban  District  CouNtiL 

[('.Wilson,  [1902]  2  Ch.  746;  71  I-.  J.  Vh. 

825  ;  51  W.  U.  102  ;  87  L.  T.  279  :  IS  T.  L.  I!. 
748- C.  A. 

30.  Domestic  Piirjnises—  Wafer  Csid  for 
P/n/sieian  and  Sinyei>n'.i  Motor  Car— Wafer- 
works  Clauses  Act,  1863  (2()  &  27  Vict.  r.  93), 
s.  12.]— Water    supplied    to    a    physician    and 
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surgeon  and  used  by  him  for  the  purpose  of 
washing  a  motor  car,  which  he  uses  for  the 
purposes  of  his  profession,  is  not  water  supplied 
for  other  than  a  domestic  purpose  within  sect.  12 
of  the  Waterworks  Clauses  Act,  1863. 
Harrogate  Corporation  v.  McKay,  [1907] 
[2  K.  B.  611  ;  76  L.  J.  K.  B.  977  ;  71  J.  F.  458  ; 
23  T.  L.  R.  632  ;  5  L.  G.  R.  876— Div.  Ct. 

31.  Domestic  Purposes  —  Workhouse — Trade 
or  Business  for  iv/iieh  Water  is  Required — 
Waterworks  Clauses  Act,  1847  (10  &  11  Vict.  c. 
17).  ss.  48,  50,  h-:>,)— Waterworks  Clauses  Act, 
1863  (26  &  27  Vict.  c.  93),  s.  \2—Poor  Law 
^Payment  of  Debts)  Act,  1859  (22  &  23  Vict.  c. 
49),  ss.  1,  4.] — ^The  plaintiffs,  a  water  company, 
were  bound  by  their  special  Act  to  supply  water 
to  dwelling-houses  in  their  district  for  domestic 
purposes  at  certain  rates  based  on  the  annua] 
value  of  such  dwelling-houses,  but  were  not 
bound  to  supply  any  dwelling-house  with  water, 
otherwise  than  by  meter  or  special  agreement, 
where  any  part  of  such  house  was  used  for  any 
trade  or  business  for  which  water  was  required. 

On  August  8th,  1901,  the  defendants,  as 
occupiers  of  a  workhouse  within  the  district 
supplied  by  the  plaintiffs,  demanded  a  supply  of 
water  for  domestic  purposes  at  a  rate  based  on 
the  annual  value  of  the  said  workhouse.  The 
])laintiffs  refused  to  supply  on  such  terms,  on 
the  ground  that  the  workhouse  was  a  dwelling- 
house  which  (or  some  part  of  which)  was  used 
for  a  trade  or  business  for  which  water  was 
required.  Up  to  the  said  date  the  defendants 
had  been  taking  water  from  the  plaintiffs  by 
meter.  After  the  said  date  the  plaintiffs  con- 
tinued to  supply,  and  the  defendants  to  take  and 
use,  water  for  the  workhouse  through  the  exist- 
ing meter,  until  the  commencement  of  this  action 
on  July  6th,  1904  ;  but  the  defendants  declined 
to  pay,  except  on  the  annual  value  basis,  for 
water  so  taken  since  January  1st,  1902.  The 
plaintiffs  claim  a  declnration  and  damages  for 
wasting  water  passing  through  the  meter  ;  but 
at  the  trial  the  statement  of  claim  was  amended, 
by  consent,  by  the  addition  of  a  claim  for  money 
due  for  water  supplied  by  contract. 

Held — (1)  that  the  whole  of  the  workhouse 
premises  must  be  considered  as  one  dwelling- 
house,  though  comprising  several  buildings  used 
for  subsidiary  purposes  ; 

(2)  that  the  maintenance  of  and  provision  for 
paupers  in  the  workhouse  was  a  trade  or  business 
for  which  water  was  requii'ed  ;  but 

(3)  that  the  plaintiffs'  ground  of  action  was 
an  implied  contract  to  pay  for  water  supplied 
and  was  not  in  tort,  and  that,  therefore. 
sects.  1,  4,  of  the  Poor  l.aw  (Payment  of  Debts) 
Act,  1859,  applied  ;  and  that  as  the  plaintiffs 
had  commenced  their  action  in  July.  1904.  and 
had  not  amended  their  claim  until  after  the 
expiry  of  the  time  limited  by  the  said  Act,  they 
could  not  I'ecover  payments  for  any  of  the  water 
which  was  the  subject  of  the  action. 
Chester  Waterworks  Co.  v.  Chester  Union 

[(1907)  71  J.  P.  133  ;  96  L.  T.  566  ;  23  T.  L.  R. 
245  ;  5  L.  G.  R.  215— Jelf,  J. 


32.  Extinguishing  Fire — Gratuitous  use  of 
Private  Pipe  and  Fire-plug — Company''s  Pipe  to 
which  Fire-plugs  are  fixed—  Waterworks  Clauses 
Act,  1817  (10  &  11  Vict.  c.  17),  s.  42.J— Section 
42  of  the  Waterworks  Clauses  Act,  1847,  pro- 
vides that  : — "  The  undertakers  shall  at  all  times 
keep  charged  with  water  .  .  .  .all  their  pipes 
to  which  tire-plugs  shall  be  fixed,  .  .  .  and 
shall  allow  all  persons  at  all  times  to  take  and 
use  such  water  for  extinguishing  fire,  without 
making  compensation  for  the  same." 

The  water  which  may  be  taken  by  all  persons 
at  all  times  for  extinguishing  lire  without  com- 
pensation under  the  section  is  the  water  from 
undertakers'  pipes  to  which  fire-plugs  are  fixed. 

The  undertakers'  water  was  used  to  extinguish 
fire  on  a  man's  haystack  fi'om  his  own  fire-plug, 
situate  in  his  own  field,  180  yards  from  the 
undertakers'  main  and  connected  therewith  by 
his  own  pipe.  There  was  no  evidence  that  the 
main  was  a  pipe  to  which  fire-plugs  were  fixed. 
The  water  from  the  pipe  was  ordinarily  used  by 
verbal  agreement  with  the  undertakers  for 
agricultural  purposes  at  the  price  of  16s.  a  year. 

Held — that  the  undertakers  were  entitled  to 
charge  for  the  water  so  used  as  there  was  no 
evidence  that  it  was  taken  from  pipes  to  which 
fire-plugs  were  fixed,  and  the  water  was  not 
used  for  an  agricultural  purpose  under  the 
agreement. 

Weardale  and  Consett  Waterworks  Co. 
\y.  Chester -le-Street  Co-operative 
Society,  Ld.,  [1904]  2  K.  B.  240  ;  73  L.  J.  K.  B. 
659  ;  68  J.  P.  386  ;  52  W.  R.  684  ;  91  L.  T. 
293  ;  20  T.  L.  R.  4  64  ;  2  L.  G.  R.  805— 

Div.  Ct. 

33.  Pressure — Supply  in  Bulk—  Waterworks 
Clauses  Act,  1847  (10  &  11  Vict.  c.  17),  s.  35.]— 
The  statutory  requirements  as  to  the  supply  of 
water  at  pressure  contained  in  sect.  35  of  the 
Waterworks  Clauses  Act,  1847,  do  not  apply  to 
the  supply  of  water  in  bulk,  and  the  duty  of  the 
waterworks  company  ends  with  the  supply  of 
water  at  a  given  point. 

Wombwell    Urban     District    Council    v. 

[Dearne  Valley  Waterworks  Co..  (1907) 

71  J.  P.  415  ;  5  L.  G.  R.  1132— Eady,  J. 

34.  Providing  Water  Supply — Paj't  of  Con- 
tributory Area — Capital  Fxpendifiire — Public 
Health  Act,  1875  (38  4'  39  Vict.  c.  55),  ss.  51, 
229,  233— PwJZic  Health  (Water)  Act,  1878 
(41  &  42  Vict.  c.  25),  ss.  9  and  10.]— A  rural 
district  council  provided  a  water  supplj^  to  part 
of  a  contributory  place.  On  the  petition  of 
certain  ratepayers  under  sect.  10  of  the  Public 
Health  (Waaler)  Act,  1878,  the  council  imposed 
water  rates  and  water  rents  upon  those  liable  to 
such  rates  and  rents  under  sect.  9  of  that  Act. 
These  rates  and  rents,  however,  were  limited  to 
the  extent  of  providing  for  the  cost  of  maintain- 
ing the  supply,  not  of  providing  for  the  repay- 
ment of  the  capital  expenditure  upon  the 
construction  of  the  works. 

Held — that  the  council  had  a  discretion  to 
fix  the  water  rates  and  wa^er  rents  as  they 
pleased.     The  whole  cost  of  providing  and  main- 
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Supply  of  Water—Contimied. 
taining  the  water  supply,  whether  the  supply 
extended  to  the  whole  or  only  part  of  the  con- 
tributory place,  was  a  special  expense  within 
sect.  229  of  the  Public  Health  Act,  1875.  and  as 
such  charged  on  the  whole  contributory  district, 
and  the  actual  consumers  were  liable  only  for 
such  part  of  such  expense  as  the  council  thought 
just. 

Horn  r.  Sleaford  Rural  District  Council, 

[1898]    2    Q.    B.    358  ;     62   J.    P.    502  ;     67 

L.  J.  Q.  B.  724  ;  78  L.  T.  722  ;  46  W.  R.  555— 

Div.  Ct. 

35.  Pun- and  Wholi:<tnme  Water — Waterworhx 
Clauses  Act,  1847  (10  &  11  Vict.  c.  17,  s.  8.-,.]— 
An  area  containing  between  50,000  and  60,000 
persons  was  supplied  by  a  water  company  from 
unfenced  reservoirs,  without  filtration,  the  water 
being  obtained  from  streams  which  received  the 
drainage  of  farmyards.  Samples  analysed 
showed  in  one  case  an  excess  of  absorbed  oxygen 
and  albuminoid  ammonia,  and  in  others  bacilli 
indicative  of  sewage  pollution. 

Held — that  the  water  company  was  not 
supplying  pure  and  wholesome  water  as  required 
by  sect.  35  of  the  Waterworks  Clauses  Act,  1847. 
Attorney-General  r.  Rhymney  and  Aber 

[Valley  Gas  and  Water  Co.,  (I907)  7' 
J.  P.  435— Eady,  J. 

36.  Supply  front  lipsprrair — Edsciiieiit —  Btsfr- 
roir  held  on  Yearly  Tenancy — //ow.vc  Si/pplicd 
Demised  lolth  General  Words  by  Yearly  Tenants 
of  Reserroir — Right  to  Water  Passiny  under 
General  Words.] — By  a  lease  made  in  1880 
lessors  demised  to  the  plaintiff's  predecessor  in 
title  a  dwelling-house  together  with  "  all  waters 
and  waterrourses,  liberties,  privileges,  easements 
and  appurtenances  thereto  belonging  or  in  any 
wise  appertaining,  or  usually  held  and  occupied 
therewith,  or  reputed  to  belong  or  be  appurtenant 
thereto  .  .  ."  for  the  residue  of  a  term  of  ninety- 
nine  years  (except  the  last  ten  days  of  the  term). 
At  the  date  of  the  lease,  and  for  eighteen  years 
previously,  this  dwelling-house  had  received  a 
water  supply  from  iron  pipes  which  conducted 
water  from  a  reservoir  held  by  the  before- 
mentioned  lessors  as  lessees  on  a  yearly  tenancy. 
In  1885  the  representatives  of  one  of  the  lessors, 
who  then  held  the  yearly  tenancy  of  the  reser- 
voir, were  authorised  by  Act  of  Parliament  to 
become  undertakers  for  the  supply  of  water  in 
the  district,  and  in  1902  by  the"  Ystradf elite 
Water  Act,  1!)02,  the  undertaking,  inchuling  the 
yearly  tenancy  of  the  reservoir,  became  vested 
in  the  defendants,  who  threatened  to  cut  off  the 
sup]ily  of  water  unless  the  plaintitf  who  held 
the  house  under  the  above-mentioned  lease  i)aid 
a  water  rate  f'  r  such  supply.  On  a  claim  by  the 
plaintiff  for  an  injunction  to  restrain  the  defen- 
dants from  cutting  off  this  supply  of  water,  and 
for  a  declaration  that  she  was  entitled  to  a  C(m- 
tinuance  of  this  supply  free  of  charge. 

Held — that  the  general  words  in  the  lease 
gave  the  plaintiff  a  right  to  the  8up])ly  of  water, 
and  that  the  defendants  were  not  entitled  to 
cut  it  off. 


Decision  of  the  Div.  Ct.  ((1005)  6!)  J   p  35(; 
93  L.  T.  50:  ;  3  L.  G.  R.  902)  affirmed. 


Key   v.  Neath 
[(1907)  71  J.  P 


Rural    District   Council 

.">7  ;  95  L.  T.  771  ;  4  L.  (;.  R 
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I.  INSPECTORS. 

And  see  RAILWAYS,  No.  66. 


1.  Prosecution— "  Gmsent"  of  Loral  Authority 
— Special  or  General — Weiyhts  and  Measures 
Act,  1904  (4  Edw.  7,  c.  28,  s.  14.]— The  appellant, 
an  inspector  of  weights  and  measures,  preferred 
an  information  against  the  respondent  for  havin"- 
in  his  possession  a  two-pound  weight  which  was 
unjust.  He  had  no  specific  "  consent "'  to  prefer 
the  information,  but  acted  under  a  general  resolu- 
tion of  the  local  authority  consenting  to  him  pro- 
secuting any  information,  complaint  or  proceed- 
ing arising  under  the  Weights  and  Measures  Act, 
or  in  discharge  of  his  duties  as  inspector. 

Held — that  under  sect.  14  of  the  Weights  and 
Measures  Act,  1904,  a  separate  consent  by  the 
local  authority  to  each  prosecution  was  unneces- 
sary, and  that  the  general  consent  to  conduct  all 
such  proceedings  was  sufficient. 
Tyler  v.  Ferris,  [1906]  1  K.  B.  iA  ;  75  L.  J.  K. 
[  B.  142  ;  70  J.  P.  88  ;  54  W.  R.  469  ;  93  L.  T 
843 ;  22  T.  L.  R.  181  ;  4  L.  G.  R.  201  ;  21  Cox, 
C.  C.  73— Div.  Ct. 
2.  Unjust  Wciyltts — Detection  hy  Inspector — 
Ver/fication  by  Local  Standard  —  Defacing  of 
Weights  by  Inspector — Misconduct —  Wfiqhtsand 
Measures  Act,  187s  (41  A;  42  Vict.  e.  49).  .v.  49— 
Weights  and  Measures  Act,  1889  (52  k  53  Vict. 
e.  21 )  s.  7.]— A  conl  carman  wasstopped  by  the  re- 
spondent, an  inspector  of  weights  and  measures, 
in  order  to  weigh  the  coal  contained  in  the  van. 
The  respondent  noticed  that  the  weigliing 
machine  carried  in  the  van  trave  variations.  He 
thereupon  fixed  up  his  otficial  scale  beam  (duly 
certified  by  the  Board  of  Trade),  and  found  two 
of  the  56  II).  weights  carried  by  the  carman  to 
be  deficient.  He  accordingly  iiiformeti  the  car- 
man tliat  he  rejected  the  weights  as  unjust  ;  but, 
instea<l  of  seizing  tlicm,  defaced  the  official  stamp 
thereon  with  a  chisel. 

Held— that  the  justices  were  right  in  refusing 
to  convict  the  respondent  of  "  misconduct  " 
within  the  meaning  of  tlie  Acts  of  1878  and  1889. 
Wedderbuun  r.   S.MITH   (1),   (1905)  69  .1.    P. 

[217  ;  92  L.  T.  853  ;  3  L.  (i.  R.  533  ;  20  Cox, 
C.  C.  865— Div.  Ct. 
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Inspectors — Continued, 

3.  Verification  and  Stamping  Fees — Resolu- 
tion of  Local  Author  it//  tlmt  Fees  shall  cease  in 
County—  Yaliditji—yo'u-collcrtion  by  Inspector 
— Surcliarge — Wciijhlx  and  J/raswes  Act,  IS89 
(52  &  53  Vict.  c.  21),  s.  13.]— By  sect.  13  of  the 
Weights  and  Measures  Act,  1889,  "an  inspector 
of  weights  and  measures  may  take  .  .  .  the  fees 
specified  in  the  first  schedule  to  this  Act,  and  no 
others,"  and  the  first  schedule  is  headed,  "  Fees 
to  be  taken,"  &c. 

Held — that  sect.  13  did  not  give  a  discretion 
to  the  county  council  to  say  whether  the  fees 
should  be  taken  or  not,  the  express  power  given 
in  the  Weights  and  Measures  Act,  1878,  having 
been  repealed  ;  that  the  word  "  may  "  in  the 
section  is  only  used  to  indicate  that  the  inspector 
may  take  the  fees  specified  in  the  schedule,  and 
pay  them  over,  and  may  not  take  any  others ; 
and  that  the  inspector  had  an  obligation  im- 
posed upon  him  by  the  statute  to  take  those 
fees,  and  could  be  surcharged  for  sums  which 
he,  as  the  agent  of  the  local  authority,  did  not 
include  in  his  account  because  the  local  authority 
told  him  not  to  collect  them. 
Rex  v.  Roberts,  [1901]  2  K.  B.  11 7 ;  70  L.  J.  K.  B. 

[590  ;  49  W.  R.  488  :  65  J.  P.  359  ;  84  L.  T.  530  ; 
17  T.  L.  R.  426— Div  Ct. 


4.  Weighing  Machine — Test  ivith  Local 
Standard — Seizure  of  Unjust  Macliine — Miscon- 
duct of  Inspector — Weights  and  Measures  Act, 
1878  (41  &  42  Vict.  c.  49),  ss.  48,  49—  Weights 
and  Measures  Act,  1889  (52  &  53  Vict.  c.  21),  ss.  7, 
29.] — The  respondent,  an  inspector  of  weights 
and  measures,  tested  a  weighing  machine  on  a 
coal  van  with  some  56  lb.  weights  which  were  on 
the  van,  and  which  had  already  been  tested  by 
him  with  his  own  official  scale  beam  (duly 
certified  by  the  Board  of  Trade),  and  nine  small 
local  standard  weights.  The  weighing  machine 
was  found  to  be  unjust,  and  seized  by  the 
inspector. 

Held — that   the    respondent,  in   testing  the 
machine  with  such  weights,  had  not  been  guilty 
of  misconduct  under  the  Weights  and  Measures 
Act,  1878. 
Wedderbuen  v.  Smith  (2),  (1905)  69  J.  P.  218  : 

[92  L.  T.  854  ;  3  L.  G.  R.  533  ;  20  Cox,  C.  C. 
855— Div.  Ct. 


II.   SALE    CF   COAL. 

5.  Bye-laws — '•'■Correct"  Weighing  Instrument 
to  he  carried  in  Vehicle — Bags  of  Coal  up  to  one 
hundredweight — Only  56  lb.  Weight  carried — 
Weights  and  Measures  Act,  1889  (52  &  53  Vict. 
c.  21),  s.  28.] — A  bye-law  made  under  sect.  28  of 
the  Weights  and  Measures  Act,  1889,  by  the 
local  authority  provided  that:  '"Every  coal 
dealer  and  everj'  person  emploj  ed  by  liim  who 
shall  carry  out  coal  for  sale  by  retail  or  for 
delivery  to  a  purchaser  from  or  out  of  any 
vehicle  shall  constantly  carry  therewith  a  correct 
weighing  instrument  stamped  by  an  inspector 
for  the  purpose  of  weighing  any  coal  not  exceed- 
ing two  hundredweight." 


The  respondent,  carrying  out  coal  for  sale  in  a 
vehicle  in  bags  some  weighing  one  hundredweight 
and  others  half  a  hundredweight,  had  in  his 
vehicle  a  correct  weighing  instrument,  but  only 
one  half-hundredweight  weight. 

Held — that  although  it  was  possible  for  him 
to  ascertain,  by  a  circuitous  method,  accurately 
the  weight  of  one  of  the    larger   bags,  he   had 
committed  an  offence  against  the  bye-law. 
Crick  r.  Nichols,  [1905]  1  K.  B.  501  ;  74  L.  J. 

[K.  B.  283  ;  69  J.  P.  144  ;  53  W.  R.  431  ;  92 

L.  T.  169  ;  21  T.  L.  R.  235  ;  3  I..  G.  R.  277  ; 
20  Cox,  C.  C.  777— Div.  Ct. 

6.  Correct  Weight — When  to  be  ascertained — 
Weights  and  Measures  Acts  1889  (52  &  53  Vict, 
c.  21),  s.  22. — Upon  a  sale  of  coal,  exceeding  two 
hundredweight,  in  a  vehicle  in  bulk,  the 
"  coiTCCt  weight  "  of  the  vehicle  and  of  the  coal, 
which,  by  sect.  22,  sub-sect.  2,  of  the  Weights 
and  Measures  Act  1889,  is  to  be  inserted  in  the 
ticket  required  by  the  Act  to  be  given  by  the 
seller  to  the  purchaser,  is  the  correct  weight  as 
previously  ascertained  under  sect.  22,  sub-sect.  1, 
by  a  weighing  instrument  being  at  or  near  the 
place  from  which  the  coal  is  brought,  and  not 
the  correct  weight  at  the  time  the  coal  is  de- 
livered to  the  purchaser. 

Knowles  &  Son,  Ld.  v.  Sinclair,  [1898]  1  Q.  B. 

[170;  18  Cox,  C.   C.  681  ;    62  J.  P.  102  ;  67 

L.  J.  Q.  B.  67  ;  77  L.  T.  624  ;  46  W.  R.  188— 

Div.  Ct. 

7.  Delivery  of  Ticket  or  JSote  —  Penalty  — 
Weights  and  Pleasures  Act,  1889  (52  &  53  Vict. 
c.  21),  ss.  21,  22.]— Sect.  21,  sub-sect.  1,  of  the 
Weights  and  Measures  Act,  1889,  enacts  that 
"  where  any  quantity  of  coal  exceeding  two 
hundredweight  is  delivered  by  means  of  any 
vehicle  to  a  purchaser,  the  seller  of  the  coal 
shall  deliver,  or  cause  to  be  delivered  ...  to  the 
purchaser  or  to  his  servant,  before  anj'  part  of  the 
coal  is  unloaded,  a  ticket  or  note  according  to 
the  form  in  the  third  schedule  to  this  Act,  or 
according  to  a  form  to  the  like  effect." 

A  penalty  for  non-compliance  with  the  section 
is  provided  by  sub-sect.  2. 

Sect.  22.  sub-sect.  1,  enacts  that  "where  any 
quantity  of  coal  exceeding  two  hundredweight 
is  conveyed  for  delivery  on  sale  in  bulk,  the 
seller  of  the  coal  shall,  unless  the  vehicle  is 
provided  by  the  purchaser,  cause  the  weight  of 
the  vehicle,  as  well  as  the  coal  contained  therein, 
to  be  previously  ascertained  by  a  weighing 
instrument  stamped  by  the  inspector  of  weights 
and  measures,  and  being  on  or  near  to  the  place 
from  which  the  coal  is  brought." 

A  quantity  of  coal  exceeding  two  hundred- 
weight was  conveyed  for  delivery  on  sale  in  bulk 
in  a  vehicle  belonging  to  the  seller.  The  coal 
and  vehicle  were  weighed  by  the  seller's  servant 
and  the  ptxrchaser's  servant  on  a  weighing 
machine  on  the  purchaser's  premises,  and  a 
ticket  in  the  form  given  in  the  third  schedule  of 
the  Act  was  filled  in  by  the  purchaser's  servant 
at  the  request  of  the  seller's  servant. 

Before  delivery  of  the  coal  was  accepted,  or 
any  part  of  it  was  unloaded,  the  ticket  was 
delivered  by  the  seller's  servant  to  another  ser- 
vant of  the  purchaser. 
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Sale  of  Coal— Continued. 

Held — that  the  seller,  having  complied  with 
the  requirements  of  sect.  21,  sub-sect.  1,  was  not 
liable  to  a  penalty  under  sub-sect.  2. 
Edwards  r.  Purnell,  [1899]  1  Q.  B.  U9  ■  68 

[L.  J.  Q.  B.  272  ;  63  J.  P.  249  ;  47  W.  R.  380  ; 
79  L.  T.  737  ;  19  Cox,  C.  C.  236— Div.  Ct. 

8.  Delivery  of  Ticket— Insertion  of  Seller's 
Name— Trade  Xame—  Weights  and  Measxtres 
Act,  1889  (.52  &  53  Vict.  c.  21),  s.  21,  sched.  H.]— 
The  appellant,  F.  B.  Cameron,  carried  on  busi- 
ness as  a  coal  merchant  under  the  style  of  the 
Co-operative  Coal  Company,  Limited.  There 
was  in  fact  no  registered  company. 

Held— (in  the  absence  of  any  fraud)— that 
the  provisions  of  the  Weights  and  Measures  Act, 
1889,  were  carried  out  by  the  name  of  the  com- 
pany as  that  of  the  seller  being  entered  on  the 
ticket  delivered  to  the  purchaser. 
Cameron  v.  Tyler,  [1899]  2  Q.  B.  94  ;  68  L.  J 

[759  ;  63  J.  P.  567  ;  47  W.  R.  559  ;  80  L.  T. 

764  ;   15  T.  L.  R.  369  ;    19  Cox,  C.  C.  353— 
Div.  Ct. 

9.  Weight  of  Vehicle  —  " Preriovsly  ascer- 
tained " —  Weights  and  Measures  Act,  1889  (52  & 
53  Vict.  c.  21),  s.  22.]— The  respondents  were 
summoned  for  unlawfully  failing  to  insert  or 
cause  to  be  inserted  on  a  ticket  the  correct 
weight  of  the  vehicle  in  which  a  quantity  of 
coal  exceeding  two  hundredweight  in  bulk, 
was  conveyed  for  deliveiy  on  sale  by  them,  the 
weight  of  such  vehicle  not  having  been  "  pre- 
viously" ascertained  in  compliance  witli  sect.  22 
of  the  Weights  and  Measures  Act,  1889.  The 
coal  was  delivered  on  October  23rd,  and  the 
vehicle  was  weighed  by  the  appellant  on  the 
same  day,  after  the  sale,  and  was  found  to  weigh 
eleven  hundredweight.  It  was  not  weighed  on 
October  23rd,  previous  to  the  delivery  of  coal 
on  that  day,  but  was  weighed  on  October  20th, 
on  the  occasion  of  a  previous  delivery  of  coal, 
and  then  weighed  ten  and  a  half  hundredweight. 
The  justices  held  that  the  respondents  were  not 
obliged  to  take  the  weight  of  the  waggon  pre- 
vious to  each  delivery  of  coal,  but  only  at  reason- 
able intervals,  and  dismissed  the  summons. 

Held— that,  as  there  was  evidence  that  the 
weight  of  the  waggon  might  vary,  the  true  test 
was  not  whether  the  waggon  had  been  weighed 
at  reasonable  intervals,  but  whether  (although 
it  was  not  -necessary  that  the  waggon  should  be 
weighed  immediately  before  each  delivery)  it 
had  been  weighed  so  recently  and  under  such 
circumstances  that  the  correct  weight  had  been 
ascertained. 

Beardsley  v.  Pike  k  Son,  (1904)  68  J.  P.  273  ; 
[90  L.  T.  652  ;  20  Cox,  C.  C.  648— Div.  Ct. 


III.  WEIGHING  AND  WEIGHING 
MACHINES. 

And  see  Trades  Marks,  Nos.  179,  185. 

10,  False  or  Unjust  Weighing  JUachine  — 
Weighing  Tea — Piece  of  Paper  stuck  in  Machine 
— Legaliti/  of — Weights  and  Measures  Act,  1878 
(41  &  42  Vict.  e.  49),  s.  25.]— In  order  to  facili- 


tate the  process  of  weighing  large  quantities  of 
tea  into  small  packets,  the  res[)underii's  servants 
placed  a  piece  of  i)aper,  weighing  not  (juite  so 
much  as  the  bag  in  which  the  tea  was  afterwards 
wrapped,  in  the  weighing  machine  beneath  the 
scoop  in  which  the  tea  was  weighed,  and  kept  it 
there  while  the  tea  was  being  weighed. 

Held — that  the  machine  was  false  or  unjust 
within  the  meaning  of  sect.  25  of  the  Weights 
and  Measures  Act,  1878. 

Lane  v.  Rendall.  [1899]  2  Q.  B.  673  ;  69  L.  J. 

[Q.  B.  8  ;  63  J.  P.  757  ;  48  W.  R.  1.53  ;  81 L.  T. 

445  ;  16  T.  L.  R.  4— Div.  Ct. 

IL  Paper  Wrappcr^Sale  of  Tea  bg  Weight 
over  Counter — Short  \\'>  i,/hf— Paper  Wrapper 
and  Tea  included  in  Wriijht-Evidence  of  Cus- 
tom— Fraud  Wilfnllg  Committed  in  use  of  Scale 
—  Weights  and  Measures  Act,  1878  (41  &;  42  Vict. 
c.  49),  s.  26.]— By  sect.  26  of  the  Weights  and 
Measures  Act,  1878,  "Where  any  fraud  is  wil- 
fully committed  in  the  using  of  any  weight  .  .  . 
scale  ...  or  weighing  machine,  the  jierson  com- 
mitting such  fraud,  and  every  person  party  to 
the  fraud,  shall  be  liable  to  a  fine  ..."  X., 
acting  on  behalf  of  the  respondent,  an  inspector 
of  weights  and  measures,  entered  a  shop  and 
asked  for  four  ounces  of  tea.  The  appellant's 
assistant  in  the  presence  of  X.  put  some  tea 
into  a  paper  wrapper,  weighed  the  tea  and  the 
wrapper  together  and  handed  both  to  X.  The 
gross  weight  was  four  ounces  twenty  grains  ;  the 
net  weight,  that  of  the  tea  only,  was  tliree  drams 
less  than  four  ounces  ;  and  the  difference  be- 
tween the  gross  and  net  weight  was  three  drams 
twenty  grains,  the  weight  of  the  paper  wrapper. 
The  scales  were  just  and  accurate.  The  appel- 
lant admitted  that  when  his  tea  was  made  up  in 
packets,  and  they  were  marked,  "  Tea  net 
weight  without  the  paper,"  the  weight  of  the 
paper  was  not  included,  and  that  when  tea  was 
sold  over  the  counter  he  had  instructed  his 
assistants  to  include  the  weight  of  the  paper  in 
the  weight  asked  for.  On  an  information  against 
the  appellant  under  sect.  26  the  justices  refused 
to  admit  evidence  of  a  custom  to  so  include  the 
weight  of  the  paper  and  convicted  the  appellant. 

Held — that  the  fact  that  the  tea  and  paper 
were  so  weighed  together,  in  the  presence  of  the 
purchaser,  so  that  the  purcliaser  instead  of 
obtaining  four  ounces  of  tea  for  which  he  had 
asked,  received  tiiree  drams  less  than  four  ounces, 
did  not  alone  constitute  a  wilful  connnission  of 
fraud  under  sect.  26.  Evidence  as  to  the  alleged 
custom  so  to  weigh  tea  and  paper  together  was 
material  on  the  question  of  fraud  ami  ought  to 
have  been  admitted.  Case  remitted  to  justices 
with  direction  to  find  if  there  wereotlier  circum- 
stances in  the  sale  which  would  constitute  fraud 
and  to  admit  evidence  of  the  custom  alleged. 
King  v.  Spencer,  (1904)  68  J.  P.  530  :  91  L.  T 
[470  ;  2  L.  G.  R.  979  ;  20  Cox,  C.  C.  592— 
Div.  Ct 

12      Paper   Wrapper — Fraud   wilfulli/  Com 
mittea  in  the  use  of  Weighing  Machine — Article 
weighed  with  Paper  and  done  up  in  Packages  of 
One  I'uund,  Weight  in  ail — Package  suhsciiuently 
sold  as  One  Pound  Weight  of  Article— Weights 
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Weighing  and  Weighing  Machines — Continued, 
and  Measures  Act,  1878  (41  &  42  Yict.  e.  49),  s. 
20.  ]— By  sect.  26  of  the  Weights  and  Measures 
Act,  1878,  where  any  fraud  is  wilfully  committed 
in  the  using  of  a  weighing  machine,  the  person 
committing,  and  every  })arty  to,  the  fraud  is 
liable  to  a  fine.  The  appellant,  or  his  servants, 
weighed  separately  each  of  a  number  of  packages 
of  loaf  sugar,  so  that  the  weight  of  the  sugar 
together  with  the  paper  in  which  it  was  wrapped 
was  exactly  one  pound.  The  scales  were  just 
and  accurate,  and  each  package  was  correctly 
weighed.  The  sugar  without  the  paper  was 
three-quarters  of  an  ounce  less  than  one  pound 
in  weight.  The  respondent  entered  the  appel- 
lant's shop  and  asked  for  one  pound  of  loaf 
sugar  and  paid  2^d.,  the  price  of  such  weight. 
He  was  handed  one  of  the  said  packages 
previously  weighed,  and  the  appellant  knew  the 
respondent  was  obtaining  less  than  one  pound  of 
sugar.  The  appellant  was  convicted  and  fined 
as  for  an  ofience  under  sect.  26. 

Held — that  the  conviction  was  wrong,  as  no 
fraud  had  been  "  wilfully  committed  in  the  using 
of  any  .  .  .  weighing  machine"  within  the 
meaning  of  sect.  26. 

Stone    v.  Tyler,    [IKUS]    1    K.    B.  290;    74 

[L.  J.  K.  B.  18  ;    (i9  J.  P.  4  ;    92  L.  T.  83  ;    21 

T.  L.   R.  33 ;    20  Cox  C.  C.  763  ;    2  L.  G.  R. 

1363— Div.  Ct. 

13.  False  or  Unjust  Scale  —  Weighing  Tea 
to  include  Weight  of  Paper  Bag  at  request  of 
Customer  —  Brass  Clip  fastened  to  Balance — 
Paper  Bag  placed  under  the  Scale — Having  in 
their  possession  a  Scale  ivhlch  is  False  or  Unjust 
—  Weights and  Measures  Act,  1878  (41  &42  Vict. 
G.  49),  s.  25.] — ^The  respondents  were  wholesale 
dealers  in  tea.  They  received  orders  from  cer- 
tain customers  to  weigh  tea  in  quarter-pound 
packets,  such  weight  to  include  the  weight  of  the 
paper  bag.  The  bags  were  supplied  by  the  cus- 
tomers and  had  printed  on  them  an  intimation 
that  the  weight  of  the  bag  was  included.  In 
order  to  carry  out  the  orders,  the  respondents 
had  on  their  premises,  among  others,  two  weigh- 
ing machines  ;  to  the  arm  of  one  was  affixed  a 
small  brass  disc,  equivalent  to  the  weight  of  the 
paper  bag,  and  the  other  had  a  folded  paper  bag 
placed  under  the  scoop  in  which  the  tea  was 
weighed,  so  that  the  effect  in  each  case  was  to 
weigh  out  such  a  quantity  of  tea  as  with  the  bag, 
in  which  it  was  put,  would  weigh  a  quarter  of  a 
pound.  The  respondents  were  summoned  under 
sect.  25  of  the  Weights  and  Measures  Act,  1878, 
for  having  in  their  possession  a  scale  which  was 
false  and  unjust. 

Held,  reversing  the  decision  of  the  magis- 
trate— that  the  respondents  should  have  been 
convicted. 

London   County   Council   r.   Payne  &   Co. 

[(No.  1),  [1904]  1  K.  B.  194  ;  73  L.  J.  K.  B. 

192  ;    68  J.  P.  21  ;    52  W.  R.  299  ;    89  L.  T. 

632  ;    20  T.    L.  R.  93  ;    20   Cox,  C.  C.  580— 

Div.  Ct. 

14.  Paper  Wrapper — Weighing  Machine- 
Weighing  Tea  with  Paper  Bag  under  the  Scoop 
— Bequest  of  Customer  —Paper  Bag  given  out  hy 


Forewoman  and  taken  away  at  the  end  of  the 
Operation — '■'■Weighing  Machine  False  or  Un- 
just"—Weights  and  Measures  Act,  1878  (41  &  42 
Vict.  c.  49),  s.  25.] — The  respondents,  who  were 
wholesale  tea  merchants,  were  charged  under 
sect.  25  of  the  Weights  and  Measures  Act,  1878, 
with  using  a  weighing  machine  which  was  false 
and  unjust.  The  facts  were  as  follows  :  When 
an  order  was  given  by  a  customer  to  weigh  out 
tea  in  small  quantities  to  include  the  weight  of 
the  paper  bag,  one  of  the  paper  bags  supplied  by 
the  customer  was  given  by  the  forewoman  to  the 
girl  employed  to  weigh  out  the  tea,  and  was 
folded  up  and  placed  under  the  scoop.  When  the 
oi)eration  was  finished,  the  forewoman  removed 
the  paper  bag  from  under  the  scoop.  No  use 
was  made  of  the  machine  from  the  time  the 
operation  was  finished  till  the  bag  was  removed 
by  the  forewoman.  No  two  weighings-out  with 
a  bag  were  allowed  to  be  consecutive,  a  full- 
weight  order  always  being  interposed. 

Held — that  the  statute  was  intended  to  pre- 
vent the  use  in  weighing  of  a  balance  which  is 
at  the  time  as  a  balance  unjust,  and  which  will 
not  hang  true  with  nothing  in  either  scale,  and 
that  the  respondents  ought  to  be  convicted 

London  County  Council  v.  Payne  Ji'  Co.  (No.  1) 
([1904]  1  K.  B.  194  ;  73  L.  J.  K.  B.  192  ;  68  J.  P. 
21  ;  52  W.  R.  299  ;  89  L.  T.  632  ;  20  T.  L.  R.  93 
— Div.  Ct.,  sxtpra)  dicta  in,  explained. 
London   County  Council  r.   Payne  ct  Co, 

[(No.  2),  [1905]   1   K.   B.  410  ;  74  L.  J.  K.  B. 

108  ;  69  J.  P.  80  ;  53  W.R.  319;  92  L.  T.  120; 

21  T.  L.  R.  162  ;  3  L.  G.  R.  118  ;  20  Cox,  C.  C. 
768— Div.  Ct. 

IV.    MISCELLANEOUS. 

15.  Beer  Barrel  used  as  a  Measure  —  Un- 
stamped — 2\o  Facilities  to  have  Weights  and 
Measures  VeriUrd  and  Stamped — Weights  and 
Measures  Act,  1878  (41  &  42  Vict.  c.  49), 
ss.  29,  44.] — Justices  held  that  a  beer  barrel  had 
been  used  as  a  measure,  and  was  such  within  the 
meaning  of  the  Weights  and  Measures  Act,  1878, 
but  that  as  sect.  4  of  that  Act  cast  on  the  county 
council  the  duty  of  providing  facilities  to  have 
weights  and  measures  verified  and  stamped,  and 
as  they  had  failed  to  discharge  that  duty  as  far 
as  regards  beer  barrels,  they  were  not  entitled  to 
prosecute  the  respondent  for  using  an  unstamped 
measure  of  that  description. 

Held — that  the  county  council  were  entitled 

to   prosecute,  and  the    justices  were   bound   to 

convict  upon  their  own  finding. 

Hayley  v.  Taylor,  [1900]  82  T.  L.  803  ;    16 

[T.  L.  R.  447— Div.  Ct. 

And  sec  Intoxicating  Liquors,  100. 


WESTERN   AUSTRALIA, 

See  Dependencies  and  Colonies. 

WHARVES. 

See  Master  and    Servant  ;  Shipping 
AND  Navigation. 
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WILD  BIRDS   PROTECTION. 

Sec  Animals,  Nos.  28,  29. 

WILLS. 

I.  Testamextaky  Capacity        .        .  1078 

II.  Execution. 

(a)  Attestation  .         .         .         .1079 

(*)  Generally 1082 

(c)  Signature  of  Testator .  .  .1083 
(rf)  Soldiers'  and  Seamen's  Wills  .  1084 
(j')  Testamentary  Documents  .         .  1087 

III.  Incorporation  of  Documents   .  1088 

IV.  Revocation. 

(ji)  Destruction  .         .         .         .1091 

(ft)  Generally 109.5 

ij)  Revocation  of  Gift      .         .         .  1096 

V.  Alterations  and  Erasures         .  1098 

VI.  Mistake  and  Ambiguity. 

(li)  Ambiguity 1100 

(5)  Clerical  Error  .  .  .  .1101 
(6")  Evidence  of  Intention  .  .  1102 
(<Z)  Misdescription  ....  1107 
(0  Mistake  of  Fact  .        .        .        .1108 

VII.  Interpretation  of  Terms. 

(a)  Furniture  and  other  EfiPects  .  1109 
(F)  Illegitimate  Children.         .         .1112 

(.0  "  Issue" 1116 

(</)  Miscellaneous     .         .         .         .1117 

(e)  "Money" 1118 

(/■)  Real  or  Personal  Estate  .  .1120 
(;;)  "Securities"  .  .  .  .1124 
(A)  "  Survivor"  .  .  .  .1125 
(0  "Unmarried"      .         .         .         .1128 

(Jt)  "Wife" 1129 

(0  "Without  Child"  .  .  .  IIHI 
(/«)  Words  of  Relationship        .         .  11B2 

VIII.  Secret  Trust      .        .        .        .1130 

IX.  Election 1140 

X.  Ademption 1143 

XI.  Satisfaction 114(5 

XII.  Hotchpot 1149 

XIII.  Substitutional  Gift       .        .  1152 

XIV.  Class  Gifts         ....  1157 

XV.  Lapse 11G3 

XVI.  Absolute  Gift    .        .        .        .1168 


ibsc- 


XVII.  Conditions. 
(a)  Conditions    rrucedent  nr 

queiit 
(Ji)  Contingent  Gift . 
(r)  Forfeiture    . 
(fZ)  Heirlooms  , 
(r)  Name  and  Arms  Clause 
(/)  Restraint  of  Mjirriage 

XVIII.  Vesting     . 

XIX.  Divesting   . 

XX.  Perpetuities  and  Remoteness 

XXI.  Creation  of  Estate  Tail 


1172 
1175 
1 1 79 
1182 
1184 
1185 

11 K9 
1195 
1198 
1202 


XXI I.  Directions  to  Trustees. 

(«)  Investment  Clause  .  .  .  1207 
lj>)  Maintenance  ....  12(l8 
(<0  MiscellaniDus  .  .  .  .1211 
(d)  Precatory  Trusts         .         .         .1213 

XXIII.  Conversion. 

(«)  Leaseholds.         ....  1214 
(J))  Power  of  Postponement     .         .  121(i 
(c)  Tenant  for  Life  and   Remainder- 
man   1219 

XXIV.  Payment      of      Debts     and 

Legacies. 

(rt)  Abatement 1221 

(J))  Apportionment  ....  1222 
((••)  Charge  on  Real  Estate  .  .  1223 
(rf)  Exoneration       of       Mortgaged 

Property 1224 

XXV.  Survivorship    ....  1226 

XXVI.  Exercise    of    Power  of  Ap- 
pointment 

XXVII.  Annuities 

XXVIII.  Charitable  Bequests 

XXIX.  Conditional  Wills 

XXX.  Mutual  Wills  . 

XXXI.  Conflict  of  Laws  . 

XXXII.  Miscellaneous 


1227 
1230 
1233 
1235 
1233 
1236 
1239 

Sec  also  (^nAAiwi-E.^  ;  Conflict  OF  Laws  ; 
Executors  ;  Friendly  Societies, 
11  ;  Highways,  68  ;  Settlements  ; 
Trusts  and  Trustees. 


I.  TESTAMENTARY  CAPACITY. 

See  also  title  Lunatics,  No.  20. 

1.  Eccoifrjcify.]— Eccentricity  alone  does 
not  prevent  a  man  from  disposing  of  his 
property. 

PiLKiNGTON    V.    Gr.vy,    [1899J    A.    C.    401;    G8 
[L.  .1.  P.  C.  G3-P.  C. 

2.  Insane  Delusions— Direct  Communica- 
tions from  tiie  /Jci'/y.]— Where  it  was  averred 
that  a  testator  believed  he  had  a  special  and 
imperative  duty  to  further  the  cause  of 
total  abstinence  and  to  oppose  the  Church 
of  Rome  by  devoting  his  pecuniary  resources 
to  these  objects,  in  consec|uence  of  com- 
mands which  he  had  received  from  the 
Deity  by  direct  communication  upon  various 
occasions,  and  these  insane  delusions  domin- 
ated his  mind  and  overmastered  his  judg- 
ment to  such  an  extent  as  to  render  him 
incapable  of  nuvking  a  reasonable  and  pro- 
per settlement  of  his  means  anil  estate,  or 
of  taking  a  rational  view  of  the  7uatter8  to 
be  considered  in  making  a  will  :  — 

>Hei.d  (Lord  Davey  dissenting)— (hat  a  sub- 
stantial issue  was  raised  by  the  appellants' 
averment  that  the  motives  were  due  to 
insane  delusions. 

The  decision  of  the  First  Division  of  the 
Court  of  Session  ((189(!),  23  R.  513)  reversed. 
Hope  v.  Campbell.  [1899]  A.  C.  1-H.  L.  (So.) 
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Testamentary  Capacity — Continued. 

3.  Married  Woman— Assent  of  Husband- 
Reversionary  Interest.]— When  a  married 
woman  dies  entitled  to  a  reversionary  in- 
terest, the  right  to  it  vests  in  her  surviving 
husband,  and  he  is  entitled  to  take  it,  and 
is  master  of  it,  and  can  give  a  discharge  for 
it  if  he  takes  out  letters  of  administration 
to  his  wife's  estate.  If  he  does  not  take  out 
administration  to  his  Avife's  estate,  but  some- 
body else  does,  the  person  who  so  takes  out 
administration  will  be  a  trustee  for  him. 

A  husband  is  at  liberty  during  the  life  of 
his  wife  to  license  her  to  make  a  will  and 
to  revoke  that  licence,  but  if  after  her  death 
he  has  really  assented  to  her  will  he  can- 
not revoke  it.  The  construction  of  the  will 
is  not  affected  by  the  husband's  assent. 

Ex  parte  Fane  ((1848)  16  Sim.  406)  fol- 
lowed. 

Elliot  v.  North  [1901]  1   Ch.  424;  70  L.  J. 
[Ch.  217;  49  W.  R.  247— Buckley,  J. 

4.  Married  Woma^i  —  Probate  —  Assent  of 
Husband.']— 'Ondev  the  present  practice  the 
assent  of  a  husband  to  his  wife's  will  (if 
necessary)  is  not  implied  by  reason  of  his 
having  obtained  probate  of  such  will  in 
common  form. 

In  re  Nathan,  (1907)  51  Sol.  Jo.  428— 

[Warrington,  J. 

II.  EXECUTION. 

(a)  Attestation. 

5.  Affidavit  by  one  Attesting  Witness  that 
Will  not  duly  Attested  —  Holograph  Will 
Regular  on  face  of  it— Presumption— Citing 
Next-of-Kin.l—The  various  bequests  of  a 
holograph  will  were  written  on  the  first  page 
of  the  paper,  at  the  foot  of  which  there 
was  a  space.  Overleaf,  on  the  second  page, 
the  signature  appeared  in  the  attestation 
clause,  which  stated  that  it  was  "  signed  and 
delivered"  in  presence  of  the  two  witnesses. 
The  attesting  witness  who  made  an  affidavit 
for  probate  said  that  the  will  was  not  signed 
in  the  presence  of  witnesses  but  the  affi- 
davit proved  acknowledgment. 

Held— that  the  probate  would  be  aUowed 

to  go,  but  with  a  serious  doubt  whether  the 

next-of-kin  oiight  not  to  have  been  cited. 

In   the   Goods    of   Moore,    [1901]    P.   44;    70 

[L.  J.  P.  16;  84  L.  T.  60— Jeune,  P. 

6.  Attestation  by  Legatee  —  Devise  to 
Daughter  or  her  Children— Daughter's  Hus- 
band Attesting  Will— Intestacy— Wills  Act, 
1837  (1  Vict.  c.  26),  s.  15.]— By  sect.  15  of  the 
Wills  Act  a  devise  to  the  wife  of  an  attesting 
witness  is  invalid;  but  the  devise  must  not 
be  treated  as  struck  out  for  the  purpose  of 
construing  the  will. 

A.  left  property  to  his  daughter  E.  or  her 
children.    E.'s  husband  attested  the  will. 

Held— that  the  devise  to  E.,  though  invalid, 
could  not  be  treated  as  struck  out;  that,  as 
E.  was  alive,  her  children  could  not  take 
under  the  alternative  gift,  as  they  would 
have  done  had  she  been  dead ;  and  that  there- 
fore there  was  an  intestacy. 


In  re  Townsend  ([1886]  34  Ch.  D.  357)  fol- 
lowed. 

In  re  Clark  ([1885]  31  Ch.  D.  72)  distin- 
guished. 

Aplin  v.  Stone,  [1904]  1  Ch.  543;  73  L.  J.  Ch. 
[456;  90  L.  T.  284— Eady,  J. 

7.  Gift  to  Attesting  Witness— Codicils— Re- 
publication-Wills  Act,  1837  (7  Will.  4  &  1 
Vict.  c.  26),  s.  15.]— The  effect  of  a  codicil  to 
republish  a  will,  and  thus  validate  a  gift 
under  the  will  to  a  witness  attesting  such 
will,  but  not  attesting  the  codicil,  will  not 
be  rendered  void  by  the  attestation  by  such 
witness  of  a  second  codicil  to  such  will,  such 
witness  being  able  to  point  to  a  proper  in- 
strument under  which  he  takes  the  benefit, 
not  attested  by  himself. 

Gurney  v.  Gurncy  ((1855),  3  Drew.  208;  24 
L.    J.    Ch.    656;  1    .lur.     (n.s.)    298)    and    Re 
Marcus   ((1887),  57  L.  T.  399)  applied. 
In  re  Trotter;  Trotter  v.  Trotter,  [1899]  1 

[Ch.  764;  68  L.  J.  Ch.  363;  47  W.  R.  477;  80 
L.  T.  647;  15  T.  L.  R.  287— Byrne,  J. 

8.  "In  the  Presence  of  the  Testator"— 
Wills  Act,  1837  (7  Will.  4  &  1  Vict.  c.  26),  s. 
9.]— Where  a  will  after  being  signed  by  the 
testator  in  his  bedroom,  in  the  presence  of 
one  of  the  witnesses,  was  taken  into  the  ad- 
joining dressing-room,  the  door  between  the 
two  rooms  being  open,  and  was  there  signed 
by  both  the  attesting  witnesses  out  of  the 
testator's  sight. 

Held— that  the  will  was  not  duly  executed, 
as  the  will  was  neither  signed  nor  acknow- 
ledged by  the  testator  in  the  presence  of 
both  witnesses,  nor  attested  and  subscribed 
by  them  in  his  actual  presence. 
Carter  and   Another   v.    Seaton  and   Others, 

[(1901)  85  L.  T.  76;  17  T.  L.  R.  671— 

Barnes,  J. 

9.  "In  the  Presence  of  the  Testator"— 
Wills  Act.  1837  (1  Vict.  c.  26),  s.  9.]  -  The 
Wills  Act,  1837,  makes  no  provision  for  the 
acknowledgment  of  their  signatures  by  wit- 
nesses, as  it  docs  in  the  case  of  testators.  A 
testator,  having  signed  his  will  in  the  pre- 
sence of  two  witnesses,  was  taken  ill,  and 
the  two  witnesses  went  into  the  adjoining 
room,  the  door  between  the  two  rooms  being 
open,  and  signed  their  names  to  the  will 
there.  At  the  time  when  they  signed  they 
could  not  see  the  testator  nor  could  he  see 
them.  Subsequently  the  witnesses  returned 
to  the  testator's  room  with  the  will,  and  in 
their  presence  he  was  shown  the  will,  and 
was  told  that  the  document  had  been  com- 
pleted. 

Held— that  as  the  attesting  witnesses  had 
not  subscribed  the  will  "in  the  presence  of 
the  testator,"  as  required  by  sect.  9  of  the 
Wills  Act,  1837,  the  will  was  not  validly 
executed. 

Betts  v.  Gannell  and  Others,  (1903)  19  T.  L.  R. 
[304— Barnes,  J. 
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10.  "In  the  presence  of"  Two  or  More 
Wit7icsses-Wills  Act,  1837  (7  Will.  4  &  1 
Vict.  c.  26),  s.  9.]— The  testatrix  prepared  a 
will  herself  and  then  took  it  to  a  shop.  She 
proceeded  to  the  left-hand  counter  where  J. 
was,  and  asked  her  to  witness  her  will.  The 
testatrix  signed  her  name  at  that  counter, 
over  which  J.  was  leaning,  and  then  J. 
signed  her  name  on  the  document.  E.  had 
been  engrossed  with  a  commercial  traveller 
at  the  right-hand  counter,  and  had  not  the 
slightest  idea  of  what  was  going  on  at  the 
left-hand  counter.  J.  then  marched  round 
the  shop  and  asked  E.  to  come  from  his 
counter  and  go  round  to  where  the  testatrix 
was,  J.  taking  up  the  position  E.  vacated. 
The  testatrix  said  to  him,  "  This  is  my  will." 
K.  then  signed  his  name  to  the  document. 

Held— (1)  That  it  was  not  a  good  acknow- 
ledgment, as  the  acknowledgment  must  be 
made  in  the  presence  of  two  witnesses;  (2) 
that  it  was  not  a  good  execution,  as  the 
testatrix's  signature  was  not  affixed  to  the 
document  in  the  presence  of  E. ;  (3)  that, 
consequently,  the  will  was  invalid. 
Brown  v.  Skirrow,  [1902]  P.  3;  71  L.  J.  P. 

[19;  85  L.  T.  645;  18  T.  L.  R.  59— Barnes,  J. 

11.  Begular  Attestation  Clause— Presump- 
tion of  Due  Execution.'] — If  a  will  is  on 
the  face  of  it  duly  signed  and  attested,  due 
execution  of  it  will  be  presumed,  even 
though  the  attesting  witnesses  may  after- 
wards be  in  doubt  as  to  whether  they  were 
both  present  at  the  same  time  and  saw  the 
testator  actually  sign  the  document. 

Whiting  v.  Turner,  (1903)  89  L.  T.  71— 

[Bucknill,  J. 

12.  Signature  of  Wit7iesses  in  Body  of 
Will.}— Thu  attesting  witnesses  to  a  will 
(already  signed  by  the  testator)  signed  their 
names  in  a  blank  space  left  in  the  body  of 
the  will  for  the  names  of  the  executors,  the 
testator  having  acknowledged  his  signature 
in  their  presence,  and  directed  them  to  sign 
in  the  blank  space.  It  was  proved  that  the 
witnesses  had  so  signed  with  the  intention  of 
attesting  the  testator's  signature. 

Held— that  this  was  a  valid  subscription 
by  the  witnesses  within  sect.  9  of  the  Wills 
Act,  but  that  there  was  no  appointment  of 
executors,  as  the  testator  had  signed  the 
will  before  the  witnesses  had  inserted  their 
names  in  the  body  of  it. 
In  the  Goods  of  Eluson,  [1907]  2  Ir.  E.  480— 
[Andrews,  J. 

13.  Witnesses  Dead— Informal  Holograph 
Will— No  Attestation  Clause— Handwriting 
of  one  Witness  Not  Proved  —  "  Omnia 
prcesumuntur  rite  esse  acta."]— The  Court 
is  always  extremely  anxious  to  give  effect  to 
the  wishes  of  persons  if  satisfied  that  they 
really  are  their  testamentary  wishes.  The 
Court  will  not  alloAv  a  matter  of  form  to 
stand  in  the  way  if  the  essential  elements  of 
execution  have  been  fulfilled. 


An  informal  holograph  document  was 
signed  by  an  illiterate  testatrix,  and  there 
were  upon  it  the  signatures  of  two  persons 
who  were  both  dead,  one  of  whom,  at  anj 
rate,  was  a  person  who  was  not  unlikely  to 
be  a  witness  to  a  document  for  the  deceased, 
but  her  handwriting  was  not  proved,  and 
the  signature  of  the  other  of  whom  was 
proved.  There  was  no  attestation  clause 
whatever. 

Held— that  notwithstanding  the  irregu- 
larity and  informality  of  the  document,  the 
testatrix  did  intend  it  for  her  will;  and 
that,  on  the  principle  of  law,  "  omnia 
prcpsuniuntiir  rite  esse  acta,"  it  was  signed 
first  by  the  testatrix  and  then  by  the  two 
other  persons  as  witnesses,  all  three  being 
present  at  the  same  time. 
In  the  Goods  of  Peverett,  [1902]  P.  205;  71 
[L.  J.  P.  114;  87  L.  T.  143— Jeune    P. 


(b)  Generally. 

14.  Interlineation— Codicils  to  Will.} — 
A  testator  who  had  made  a  codicil  to  his 
will  on  the  back  of  the  sheet  of  paper  on 
which  the  will  was  written,  desiring  to  re- 
voke certain  legacies,  wrote  in  the  space  be- 
tween the  last  words  of  the  codicil  and  his 
signature  to  the  codicil  words  to  the  effect 
that  he  revoked  the  legacies.  Immediately 
after  having  done  that,  without  any  interval 
of  time,  the  testator  wrote  a  second  codicil 
immediately  underneath  the  signature  to 
the  first  codicil,  and  this  codicil  was  duly 
signed  and  witnessed. 

Held— that   the    interlined    words    formed 
part  of  the  second  codicil. 
In  the  Estate  of  Lunn;  Oldrotd  v.  Harvey, 
[1907]  P.  326;  23  T.  L.  E.  728— Deane,  J. 


15.  Legatee  Preparing  Will  of  Illiterate 
Testator  in  his  oicn  Favour — Finding  of  Jury 
—New  Trial.]— The  Court  below  granted 
probate  in  solemn  form  of  a  document  pro- 
pounded as  the  will  of  James  Corrigan,  ex- 
cluding from  probate  a  bequest  of  .£4,000  to 
one   W.   F. 

James  Corrigan  was  a  person  of  little  or 
no  education.  W.  F.  acted  as  the  testator's 
confidential  agent.  The  document  pro- 
pounded was  in  W.  F.'s  handwriting.  It 
was  prepared  by  him  without  any  written 
instructions  and  without  the  intervention 
of  any  other  adviser.  The  jury  found  that 
the  document  was  not  read  over  to  the 
testator  before  ho  signed  the  same  and  that 
the  testator  before  and  at  the  time  he  signed 
his  name  knew  and  approved  of  the  con- 
tents of  the  document  with  the  exception  of 
the  words  four  thousand  pounds,  which 
words  he  did  not  know  and  approve  of.  And 
they  added  a  rider  that  they  believed  the 
testator's  intention  was  to  leave  half  his 
property  to  W.  F.  A  new  trial  was  moved 
for  and  refused. 

Held— that  the  application  for  a  new  trial 
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was  properly  refused,  and  that  the  rider  was 
irrelevant  and  immaterial. 
Farrelly   v.   Corrigan,    [1899]    A.    C.   563;   68 
[L.  J.  P.  C.  133-P.  C. 

"  16.  Reading  Over  Will  to  Testator— Ap- 
proval of  Contents— Will  not  Read  Over  in 
a  Proper  PFay.]— Without  impugning  the 
general  rule  of  law  that  a  competent  tes- 
tator to  whom  a  will  is  read  ovSr  is  to  be 
held  to  have  approved  its  contents,  the  door 
is  still  left  open  to  the  tribunal  before  whom 
the  consideration  of  the  document  may  come 
to  find  as  a  fact  that  the  will  was  not  read 
over  in  a  proper  way.  If  there  are  strong 
reasons  for  supposing  that  the  will  or  any 
particular  part  of  it  does  not  meet  the  tes- 
tator's intentions,  then  it  is  always  open  for 
the  tribunal  which  is  called  upon  to  deal 
with  the  question  of  the  reading  over  of  a 
will  to  consider  as  a  fact  whether  it  was  read 
over. 

Rules  in  Guardhouse  v.  Blackburn  ((1866) 
L.  R.  1  P.  &  M.  109;  12  Jur.  (n.s.)  278;  35 
L.  J.  P.  116;  14  W.  E.  463;  14  L.  T.  (n.s.)  69) 
and  Fulton  v.  Andrcic  ((1875)  L.  R.  7  H.  L. 
448;  44  L.  J.  P.  17;  23  W.  E.  566;  32  L.  T. 
(n.s.)  209)  commented  on. 
Garnett-Botfield  v.   Garnett-Botfield,   [1901J 

[P.    335;    71    L.    J.    P.    1;    85    L.    T.    641— 
Jeune,  P. 

17.  Undue  Influence— What  l5.]— In  order 
to  constitute  undue  influence  which  will 
impeach  a  will  there  must  be  coercion.  It 
is  only  when  the  will  of  the  person  who 
becomes  a  testator  is  coerced  into  doing  that 
which  he  or  she  does  not  desire  to  do  that 
it  is  undue  influence. 

If  the  act  is  shown  to  be  the  result  of  the 
wish  and  will  of  the  testator  at  the  time, 
then,  however  reprehensible  may  be  the 
persuasion  Avhich  brought  it  about- 
from  fraud— it  is  not  undue  influence 

Boyse  v.   Rosshorough   ((1856)  6  H.  L.  C; 
3  Jur.   (n.s.)  373)  approved  and  followed. 
Baudains    and    Others     v.    Richardson    and 

[Another,   [1906]   A.  C.  169;  5  L.  J.  P.  C. 
57;  94  L.  T.  290;  22  T.  L.  R.  333— P.  C. 

18.  Will  on  Separate  Sheets— Attached 
Together— Due  Execution.']— h.  testator  wrote 
his  will  on  two  separate  sheets  of  paper, 
stating  at  the  top  of  the  first  and  at  the 
bottom  of  the  second  that  the  writing  was 
his  will.  He  held  both  sheets  together 
whilst  he  and  the  witnesses  signed  the 
second  sheet. 

Held— that     the    two     sheets     were     suflB- 

ciently   attached   at   the   time   of   execution, 

and  must  be  admitted  to  probate. 

Lewis  v.  Lewis  and  Others,  (1907)  24  T.  L.  R. 

[45— Deane,  J. 

(c)  Signature  of  Testator 

19.  Acknowledgment  in  Presence  of  Wit- 
nesses—Wills Act,  1837   (7  Will.  4  &  1  Vict. 


c.  26),  5.  9.]— Where  the  signature  of  a 
testator  is  placed  so  that  the  witnesses  can 
see  it,  and  what  takes  place  involves  an 
acknowledgment  by  the  testator  that  the 
signature  is  his,  it  is  enough.  It  is  a  ques- 
tion for  the  jury  to  decide  whether  or  not 
the  testator's  signature  was,  on  the  will  at 
the  time  the  attesting  witnesses  signed. 
Pascoe  v.  Smart,  (1901)  17  T.  L.  R.  595— 

[Barnes,  J. 

20.  Part  of  Will  Subsequent  to  Signature.} 
—A  testator  executed  a  testamentary  docu- 
ment, which  consisted  of  two  pages,  and  the 
whole  of  which  was  written  before  execu- 
tion. The  first  page,  which  alone  was  signed 
by  the  testator  and  the  witnesses,  contained 
the  major  part  of  the  will.  It  concluded 
with  an  unfinished  sentence  continued  on 
the  second  page.  The  second  page  also  con- 
tained bequests. 

Held — that  the  first  page  only  could  be 
admitted  to  probate. 

In  the  Goods  of  Gee,    (1898)   78  L.  T.  843— 
[Barnes,  J. 

21.  Position  of  Signature— 15  Vict.  c.  24.]— 
Though  certain  pages  of  a  testamentary 
document  are  materially  subsequent  to  the 
signatures  of  the  testator  and  witnesses,  it 
may  be  held  that  the  other  pages  of  the 
document  are  substantially  a  part  of  the 
will,  and  that  they  can  be  construed  for 
purposes  of  probate  as  anterior  to  the  signa- 
tures. 

In  the  Goods  of  Gilbert,  (1898)  78  L.  T.  762— 
[Jeune,  P. 

22.  Position  of  Signature — Separate  Pieces 
of  Paper  Pinned  Together— Signature  and 
Attestation  Clause  on  First  Sheet.} — Upon  a 
testatrix's  death  a  holograph  will  was  found 
consisting  of  separate  sheets  of  paper  pinned 
together,  the  signature,  &c.,  being  on  the 
top  sheet. 

Held— that  the  sheets  had  been  misplaced 
by  accident,  that  the  sheet  bearing  the 
signature  and  attestation  clause  had  been 
written  last,  and  that  the  will  should  be 
admitted  to  probate. 

In  the  Goods  of  Madden,  [1905]  2  Ir.  R.  612— 
[K.  B.  D. 

23.  Signature  on  First  Page  of  Will  only- 
Wills  Act,  1837  (1  Vict.  c.  26),  s.  9.]— A  will 
which  was  written  on  three  pages  of  paper, 
was  signed  by  the  testatrix  and  by  the  attest- 
ing witnesses  on  the  first  page  only. 

Held— that  the  first  page  of  the  will  ought 
to  be  admitted  to  probate. 
MiLLWARD  v.  Buswell,  (1904)  20  T.  L.  R.  714— 
[Barnes,  J. 


(d)  Soldiers'  and  Seamen's  Wills. 

2^.  "  Actual      Military      Service  "—Letter 
Written  on  Day  of  Departure  from  England 
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for  the  Front.]— War  broke  out  in  South 
Africa  on  October  lltli,  and  on  October  21st 
(the  same  day  that  he  sailed  with  his  bat- 
talion for  the  front)  an  officer  wrote  the  fol- 
lowing letter  to  his  solicitor  :  — 

"My  dear  Mr.  K.,— I'm  off  to-day  to  South 
Africa.  I  won't  anticipate  evil,  but  if  by  any 
chance  I  should  not  come  back,  I  should  like 
you  please  to  arrange  my  affairs,  so  that  Mrs. 
Horace  and  my  children  should  be  properly 
looked  after.  I  really  have  nothing  to  leave, 
but  what  there  is  in  the  way  of  goods,  plate, 
pictures,  &c.,  I  should  like  my  wife  to  have; 
also  any  money  or  property  that  may  be  left 
to  me  I  wish  her  to  have." 

He  was  subsequently  killed  in  action. 

Held— that  he  was  on  October  21st  "  in 
actual  military  service  "  within  the  meaning 
of  sect.  11  of  the  Wills  Act,  1837,  and  that 
the  letter  should  be  admitted  to  probate, 
although  letters  of  administration  had  been 
granted  already  to  his  widow,  as  if  he  had 
died  intestate. 

Stopfoed  v.  Stopford,  (1903)  19  T.  L.  R.  185- 
[Jeune,  P. 

25.  "  AciuaJ  Military  Service"— In  Expedi- 
tione-IFiHs  Act,  1837  (1  Vict.  c.  26),  s.  11.]- 
A  sergeant  in  the  Army  Ordnance  Corps,  who 
was  stationed  at  Woolwich,  received,  on 
.August  15th,  1899,  orders  from  the  War 
Office  to  proceed  in  marching  order,  on  the 
19th  inst.,  to  Fermoy,  where  he  was  to  report 
himself  to  the  Commanding  Officer  of  the 
Munster  Fusiliers,  and  proceed  with  the 
regiment  to  South  Africa  on  the  24tli  inst. 
for  special  service.  On  August  17th,  while 
still  at  Woolwich,  the  sergeant  wrote  a 
letter  to  a  friend  of  his  fiancee  in  Mhich  he 
stated  that  if  anything  happened  to  him  she 
would  come  in  for  everything  he  had.  He 
died  while  serving  in  South  Africa. 

Held— that  the  letter  should  be  admitted  to 
probate  as  a  soldier's  will. 
In  the  Goons  of  Gordon,   (1905)  21  T.  L.  E. 
[G53— Barnes,  P. 

26.  Nuncupative  Will  —  Volunteer —  "  In 
Actual  Mililnrij  Service"— Test  to  he  Applied 
-First  Step-Wills  Act,  1837  (7  Will.  4  &  1 
Vict.  c.  26),  s.  11.]— A  printer's  apprentice, 
who  was  a  member  of  a  volunteer  battalion, 
volunteered  for  active  service  in  the  Trans- 
vaal War  and  was  accepted.  He  accordingly 
assembled  under  orders  with  the  other 
volunteers  who  were  going  on  active  service, 
at  the  military  barracks,  and  while  there, 
and  before  the  embarkation  order  arrived, 
he,  being  under  twenty-one  years,  made  his 
will.  He  was  killed  while  on  active  service 
at  the  front  two  months  after  he  came  of 
age. 

Held— that  assuming  a  state  of  war  existed, 
the  test  to  be  applied  to  the  construction  ot 
the  words  "in  actual  military  service"  in 
sect.  11  of  the  Wills  Act.  1837,  is  whether  <he 
soldier    has    done    something— has    he    taken 


some  step  at  the  time  wlien  he  made  his  will 
to  bring  himself  within  the  words  of  the 
section;  that  the  volunteer  had,  by  taking 
the  first  step  of  going  into  barracks  with  a 
view  of  being  drafted  to  the  front,  brought 
himself  within  those  words,  and  that  he  was, 
at  the  time  he  made  his  will,  "  in  actual 
military  service,"  and  that  probate  of  his 
will  should  be  granted. 

lioivles  V.  Jackson  ((1854)  1  Spinks'  Ecc.  & 
.A dm.  294)  followed. 

In  the  Goods  of  Hiscock,  [1901]  P.  78;  70  L.  J. 

[P.    22;    84    L.    T.    61;    17    T.    L.    R.    110- 

Jeune,  P. 

27.  Nuncupative  Will— Soldier— Volunteer 
—In  Expeditione — Lettor  to  his  Mother — 
Probate  granted  to  Widow— Sufficient  Cause.'] 
—The  deceased  was  a  trooper  in  the  Imperial 
Yeomanry,  who  sailed  for  South  Africa  in 
the  steamship  "Cymric  "  in  February,  1900. 
He  left  behind  him  his  wife  and  one 
daughter,  Doris.  On  the  6th  March,  1900,  he 
wrote,  whilst  on  his  way  to  South  Africa,  to 
his  mother  a  letter  in  which  were  the  follow- 
ing words  :  "  In  case  anything  happens  to 
me,  I  wish  the  whole  of  any  property  I  may 
leave  or  become  entitled  to  to  be  left  to 
Doris."  He  died  near  Bloemfontein  on  the 
4th  September,  1900. 

Held— that  the  letter  constituted  a  good 
soldier's  will,  since  the  deceased  was  in  ex- 
peditione at  the  time  he  made  it. 

Held  also — that  there  was  no  sufficient 
cause  shown  why  the  widow  should  be  passed 
over  and  probate  granted  to  the  mother  of 
the  deceased. 

In  re  Goods  of  Cory,   (1901)  84  L.  T.  270— 
[Barnes  J. 

26.  Administration  with  ^]'ill  Annexed— 
Nuncupative  Will  — In  Expeditione  —  Or(/cr 
to  Mobilise  — Letter— Wills  Act,  1837  (7 
Will.  4  &  1  Vict.  c.  26),  s.  11.]— If  an  order 
for  mobilisation  has  been  received,  although 
the  soldier  himself  may  have  done  nothing 
under  it,  j-et  that  order  so  alters  his  position 
as  practically  to  place  him  in  expeditione. 
A  private  was  in  the  2nd  Battalion  of  the 
King's  Royal  Rifles,  stationed  at  Fort 
Wiliam,  Calcutta.  On  September  7th,  1899. 
this  battalion  was  warned  for  service,  and 
two  days  later  was  ordered  to  mobilise  for 
active  service  in  South  Africa,  and  they 
sailed  from  India  in  the  steamship  "  Pur- 
nea "  on  September  18th,  1899,  bound  for 
South  Africa.  In  September,  1899,  he  wrote 
a  letter  to  a  friend,  the  plaintiff,  in  which  he 
said:  "I  am  sending  a  box  of  things  for 
you.  ...  If  you  have  a  letter  to  say  that  I 
am  killed,  then  the  lot  is  for  you.  .  .  .  Von 
will  receive  the  lot  if  I  am  killed  in  action, 
for  I  shall  make  my  will  in  your  favour." 
The  private  died  of  enteric  fever  on  February 
9th,  1900,  during  the  siege  of  Ladysmith.  in 
Natal,  South  Africa. 

Held— that  this  letter  was  a  testamentary 
disposition;  that  the  writer  meant  that  it 
should   take   effect    if   he  died,   and   did   not 
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mean  to  draw  any  distinction  between  being 
killed  in  action  and  dj'ing  from  fever  in 
South.  Africa;  that  it  was  a  soldier's  will 
within  the  meaning  of  sect.  11  of  the  Wills 
Act,  1837;  that  the  letter  must  have  been 
written  between  September  8th  and  19th,  1899, 
after  the  formal  order  to  mobilise  had  been 
received  and  in  view  of  the  embarkation,  and 
that  a  grant  of  letters  of  administration  with 
the  will  annexed  could  be  taken  out. 
Gattward  v.  Knee,  [1902]  P.  99;  71  L.  J.  P.  34; 
[86  L.  T.  119;  18  T.  L.  R.  163-Jeune,  P. 

29.  Nuncupative  Will—"  Soldier  being  on 
Active  Military  Service  " — Letter — Wills  Act, 
1837  (7  Will.  4  &  1  Vict.  c.  26),  s.  11.]— A 
quartermaster  and  hon.  lieutenant  in  the 
Grenadier  Guards  sailed  under  orders  for 
South  Africa.  He  wrote  to  his  wife  saying, 
"  As  regards  my  will,  I  am  sorry  I  have  not 
made  one.  ...  I  will  write  and  ask  Mr.  H. 
to  draw  me  up  a  will  and  send  it  to  me  for 
signature.  Of  course,  dear,  I  leave  everj 
thing  to  you."  The  widow,  who  was  in  re- 
ceipt of  a  pension  from  the  War  Office, 
propounded  this  letter  as  the  will  of  the 
deceased,  who  had  died  in  his  tent  from 
apoplexy  whilst  ou  active  military  service. 

Held — that  the  letter  should  be  admitted 
to  probate,  as  it  was  not  displaced  by  the 
expressed  intention  to"  make  a  formal  will. 

Gattward  v.  Knee  ([1902]  P.  99;  71  L.  J.  P. 
34;  86  L.  T.  119;  18  T.  L.  R.  163— Jeune,  P., 
supra)  followed. 

May  v.  May,  [1902]  P.  103,  n;  71  L.  J.  P.  34; 

[86  L.  T.  120;  18  T.  L.  E.  184— 

Barnes,  J. 

30.  "  Effects  to  he  Credited."]— A  soldier  on 
active  service  made  a  declaration  to  his 
superior  officer  to  the  effect  that  in  the  event 
of  his  death  he  wished  his  "  effects  to  be 
credited"  to  his  sister. 

He  made  such  declaration  at  the  request 
of  the  War  Office. 

Held— that  the  official  record  of  his  wish 
was  a  valid  testamentary  instrument. 
In   the    Goods   of    Scott,    [1903]    P.    234;    73 
[L.  J.  P.  17;  89  L.  T.  588- Jeune,  P. 

31.  Seaman's  Will— " At  Sea"— Voyage  not 
yet  Begun— Probate— 29  Car.  2,  c.  3,  s.  23—1 
Vict.  c.  26,  s.  11.]— A  letter  containing  testa- 
mentary dispositions  written  on  a  ship  lying 
within  a  river,  and  before  the  ship  has 
actually  sailed,  may  be  a  valid  will  as  made 
by  a  seaman  at  sea. 

In  the  Goods  of  Patterson,   (1898)  79  L.  T. 
[123— Barnes,  J. 

(e)  Testamentary  Documents. 

32.  Attested  Nominated  Paper— Invalid  as 
Nomination— Admitted  as  a  TFiU.]— Deceased 
executed  a  nomination  paper  under  sect.  25 
of  the  Industrial  and  Provident  Societies 
Act,  1893  (56  &  57  Vict,  e,  39) ;  it  was  attested 


by  two  witnesses,  who  signed  it  in  the  pre- 
sence of  the  deceased  and  of  each  other.  The 
document  was  invalid  as  a  nomination,  be- 
cause more  than  =£100  was  standing  to  the 
deceased's  credit  on   the   books. 

Held— that  the  document  was  valid  as  a 
will,  and  must  be  admitted  to  probate. 
In  the  Goods  of  Joseph  Baxter,  [1903]  P.  12; 

[72  L.  J.  P.  2;  51  W.  E.  302;  87  L.  T.  748— 
Barnes,  J. 

33.  Inconsistent  Testamentary  Documents 
— Simultaneous  Execution  —  Partial  Incon- 
sistency— Both  Admitted  to  Probafc.]— Where 
two  testamentary  documents  executed  simul- 
taneously, or  of  imcertain  priority,  are  par- 
tially inconsistent,  but  contain  no  express 
words  revoking  prior  testamentary  docu- 
ments, the  proper  course  is  to  admit  both  to 
probate,  and  give  effect  to  them  so  far  as 
they  can  be  reconciled. 

Lemage  v.  Goodhan  ((1865)  L.  E.  1  P.  & 
M.  57,  162;  35  L.  J.  P.  28;  13  T.  L.  R.  508) 
and  In  the  goods  of  Petchell  (1874)  L.  R.  3 
P.  &  M.  153,  156;  43  L.  J.  P.  22;  22  W.  R.  353; 
30  L.  T.  74)  followed. 

TowNSEND  t'.  MooRE,  [1905]  P.  66;  74  L.  J.  P. 
[17;  53  W.  R.  338;  92  L.  T.  335— C.  A. 

34.  Document  Partly  Testamentary  Ad- 
mitted to  ZVoboffi.]— Where  a  document  duly 
executed  as  a  will  is  partly  testamentary 
and  partly  not  testamentary,  the  Court  has 
jurisdiction  to  admit  the  testamentary  part 
of  the  document  to  probate. 

Wolfe  v.  Wolfe,  [1902]  2  Ir.  R.  246— K.  B.  Div. 

35.  Signature— One  Witness.']— k  testatrix 
died  leaving  a  will  and  an  undated  testa- 
mentary document,  signed  by  her,  contain- 
ing a  list  of  articles,  with  pencil  notes  as  to 
her  wishes  for  their  disposal.  The  document 
was  only  witnessed  by  one  witness,  as  the 
second  person  who  purported  to  be  a  wit- 
ness had  not  seen  the  testatrix  sign,  al- 
though she  subsequently  heard  her  acknow- 
ledge that  she  had  signed  the  document. 

Held— that  the  document  was  not  admissi- 
ble to  probate. 

Hindmarsh  v.  Charlton  ((1861)  8  H.  L,  C. 
160;  1  S.  &  T.  433;  9  W.  E.  521;  4  L.  T.  (n.S.) 
125)  followed. 

In  the  Goods  of  Swift,  (1901)  17  T.  L.  R.  16— 
[Jeune,  P. 

III.  INCORPORATION  OF  DOCUMENTS. 

36.  Draft  Will— No  Evidence  of  any  such 
Will  having  been  Executed— Referred  to  in 
Codicil.]— A  solicitor  testator  made  a  will 
in  1894  and  a  codicil  in  1898.  In  1897  he 
instructed  his  convej'ancing  counsel,  who 
had  drafted  the  will  of  1894,  to  prepare  the 
draft  of  a  new  will. 

In  1902,  when  on  his  death-bed,  the  testa- 
tor gave  this  draft  to  his  confidential  clerk, 
told  him  that  a  will  of  which  it  formed 
the  draft  had  been  duly  executed,  and  in- 
structed him   to  prepare  a  codicil  to   such 
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A  codicil  was  accordingly  prepared,  and 
duly  executed,  carrying  out  the  testator's 
wishes,  but  leaving  some  of  the  points  indi- 
cated b}'  him  open  for  future  consideration. 
Shortly  afterwardsi  the  testator  died. 

The  draft  will  handed  to  the  clerk  was 
very  incomplete  and  with  a  number  of  mar- 
ginal notes;  it  bore  no  date  beyond  that 
of  the  year  1897,  and,  consequently,  the  clerk 
in  drawing  the  codicil  referred  to  it  only  as 
"  my  last  will." 

Held— that  the  statement  of  the  deceased 
that  he  had  executed  the  will  of  1897  could 
not  be  accepted  as  evidence  that  he  had 
done  so,  or  that  any  such  will  existed. 

Atkinson  v.  Morris  ([1897]  P.  40;  66  L.  J.  P. 
17;  45  W.  R.  293;  75  L.  T.  440-C.  A.)  fol- 
lowed. 

And  that,  as  the  codicil  did  not  purport 
to  set  up  the  draft  as  a  will  and  did  not 
incorporate  the  draft  in  itself,  the  draft 
must   be   neglected   entirely. 

That  the  will  of  1894  and  the  codicils  of 
1898  and  1902  must  all  be  admitted  to  pro- 
bate, even  though  the  whole  of  the  latter 
could  not  be  read  with  the  will  of  1894. 

In  the  Goods  of  Mercer  ((1870)  L.  R.  2  P.  & 
M.  91;  39  L.  J.  P.  43;  18  W.  R.  1040;  23 
L.  T.  195)  distinguished. 

In  the  Goods  of  Elizabeth  Watkins   ((1865) 
L.  R.  1  P.  &  M.  19;  35  L.  J.  P.  14;  13  L.  T. 
445)  approved. 
Eyrk  IK  Eyre,  Booker  and  Eyre  intervening, 

[1903]  P.  131;  72  L.  J.  P.  45;  51  W.  R.  701; 

88  L.  T.  567;  19  T.  L.  R.  380-Bucknill.  J. 

37.  Reference  -Identity.']  —  The  testator 
made  a  will  by  Avhich  he  gave  to  the  Uni- 
versity of  Wales  =£10,000  for  the  foundation 
of  scholarships  and  prizes  upon  terms  con- 
tained in  any  memorandum  amongst  his 
papers  written  or  signed  by  him  relating 
thereto.  He  also  gave  ^10,000  to  the  Uni- 
versity College  of  North  Wales  upon  the 
same  terms.  A  memorandum  was  then 
in  existence  in  which  the  testator  referred 
to  the  bequests  he  had  made  to  the  above- 
mentioned  objects,  and  he  attached  two  con- 
ditions of  a  theological  nature  to  be  obli- 
gatory on  every  winner  of  a  prize  in  a 
competition— (1)  the  belief  in  God,  and  (2) 
the  acceptance  of  and  Vjelief  in  the  Pro- 
testant faith ;  and  it  went  on  to  state  that 
every  winner  of  a  prize  or  scholarship  in  any 
competition  was  to  be  of  Welsh  birth. 

Hei-d— that  the  reference  in  the  will  to 
"  any  memorandum  "  included  future  as  well 
as  existing  memoranda,  and  was  too  vague 
for  the  admission  of  parol  evidence  to  show 
what  memorandum  was  referred  to;  and, 
further,  that  the  evidence  which  had  been 
admitted,  proved  that  the  testator  intended 
to  include  anv  future  memorandum. 

Decision   of   Barnes,   P.    ([1907]    P.   229;  76 
L.   .J.    P.  49;  96  L.   T.  587;  23  T.   L.   R.  395) 
reversed. 
University    Cot.leoe    of    North    Wales    and 

[Others   v.   Taylor   and   Others,    (1907)   24 
T.  L.  R.  29-C.  A. 
B.D. — VOL.   III. 


38.  livfcrence  in  Will  to  Future  Document 
—Incorporation  of  Unattested  Document— 
Republication  of  Will  by  Codicil  without 
Reference  to  Document.']— A  testatrix  by  her 
will  directed  her  trustees  to  give  to  such 
of  her  friends  as  "  I  may  designate  in  a  book 
or  memorandum  that  will  be  found  with 
this  Avill  the  different  articles  specified  for 
such  friends."  There  was  no  such  book  or 
memorandum  as  that  mentioned  in  the  will 
then  in  existence;  but  after  the  date  of  the 
will  there  was  such  a  book.  After  the  date 
at  which  this  book  appeared  to  have  been 
written  up,  a  codicil  was  made  in  which  no 
reference  was  made  to  the  book. 

Held— that  the  terms  of  the  reference  in 
this  case  indicated  a  document  of  a  future 
character;  that  the  will  must  be  treated  as 
speaking  at  the  date  of  the  codicil,  and  the 
reference  was  therefore  still  in  terms  to  a 
document  which  even  then  was  future,  and 
therefore  did  not  comply  with  one  of  the 
necessary  conditions,  that  it  must  refer  to  a 
document  as  existing  at  the  date  when  the 
will  is  executed;  and  that  there  ought  to 
be  no  incorporation  of  the  book,  or  that  part 
of  it  which  it  was  sought  to  incorporate. 
In   the   Goods    of   Smart,    [1902]    P.    238;    71 

[L.  J.  P.  123;  87  L.  T.  142;  18  T.  L.  R.  003 
—Barnes,   .1. 

39.  Republication  of  Will  by  Codicils- 
Unexecuted  Paper  referred  to.]— A  testatrix 
died  in  1899  leaving  a  will  executed  in  1888, 
together  with  four  codicils  executed  in 
1890,  1891,  1893  and  1894  respectively.  The 
will  of  1888  referred  to  "  articles  specified 
in  the  list  which  I  have  made  out,  and 
sent  to  my  executors  and  trustees." 

Held— that  the  list,  though  signed  by  the 
testatrix  in  the  presence  of  two  witnesses, 
in  accordance  with  the  method  of  execution 
prescribed  by  the  Wills  Act,  1837,  ought  not 
to  be  admitted  to  probate  as  a  testamentary 
document,  as  it  was  not  in  its  terms  of  a 
testamentary  character. 

Held  also  —  that  the  will  and  codicils 
should  be  admitted  to  probate,  together  with 
such  portions  of  the  list  as  should  appear  to 
have  been  signed  and  attested  before  the 
date  of  the  last  codicil. 

In  the  Goods  of  Lady  Truro  ((1866)  L.  R.  1 

P.  &  D.  201;  35  L.   J.   P.  89;  14  W.   R.  976; 

14  L.  T.   (n.s.)  893)  followed. 

In  the  Goods  of  Rendle,  (1899)  68  L.  J.  P.  125 

[—Barnes,  .T. 

40.  Ti'slamoitani  Document  described  as 
Last  WiU-Operatiufi  as  Codicil— Intention 
—Consent  of  all  P<irties.]  —  A  document  des- 
cribed ns  the  testatrix's  last  will,  but  wliich 
<lid  not  appoint  executors,  and  which  was 
fully  intended  by  her  to  operate  as  a  codicil 
only  and  not  to  revoke  her  former  will,  was 
admitted  to  probate  as  being  a  codicil  to 
her  will,  all  parties  interested  raising  no 
objection. 

In  the  Goods  of  Si'mmers.  (1901)  81  T,.  T.  271  ; 
[17  T.   L.  R.  325- Ha  rues.  .1. 
3.-. 


1091 


WILLS. 


1092 


Incorporation  of  Bocnments— Continued. 

41.  Testamentary  Documents— Evidence  of 
Intention  of  Testator  that  one  should  in- 
clude the  other.]— A  master  mariner,  who 
formerly  had  charge  of  a  river  dredger,  exe- 
cuted a  testamentary  document.  On  the 
front  side  of  the  document  he  made  a  be- 
quest saying  (inter  alia)  :  "  This  is  the  last 
will  and  testament  of  me  .  .  .  &c.  I 
hereby  revoke  all  wills  and  testamentary  m- 
strum'ents  .  .  .  &c.  I  appoint  J.  C.  and 
G.  H.  executors  .  .  .  &c.  I  give  and  be- 
queath all  my  worldly  goods  to  M.  A.  .  .  . 
&c."  That  was  all  that  was  written  on  the 
front  side  of  the  document,  a  half-page  being 
left  blank.  On  the  back  was  written  (infer 
aha)  :  "  This  is  the  last  will  and  testament 
.  ,  .  kc.  I  revoke  all  wills  and  testamen- 
tary instruments,  &c.  I  appoint  J.  C.  and 
G.  H.  .  .  .  executors,  &c.  .  .  "  Then 
came  the  testator's  signature,  attested  by 
J.  C.  and  G.  H. 

Held— that  evidence  to  show  that  the  testa- 
tor intended,  when  he  executed  the  testa- 
mentary document  on  the  back,  to  include 
what  was  written  on  the  front  was  admissi- 
ble; and  therefore  both  sides  of  the  docu- 
ment might  be  admitted  to  probate. 

Gould  V.  Lakes  ((1880)  6  P.  D.  1;  49  L.  J.  P. 
59;  44  J.  P.  698;  29  W.  E.  155;  43  L.  T.  698) 
followed. 

In  the  Goods  of  Hutchinson,  (1902)  18  T.  L.  E. 
[706— Jeune,  P. 

IV.  REVOCATION. 

(a)  Destruction. 

42.  Cutting  or  Destroying  Animo  Eevo- 
candi— Previous  Settlement— Erroneous  Be- 
lief—Cut or  Destroyed  Will  Admitted  to 
Prohate.']—A  testator  by  his  will  of  1895  did 
not  in  terms  revoke  his  will  of  1882,  but  cut 
off  his  signature  to  the  will  of  1882  under 
the  erroneous  belief  that  the  funds  com- 
prised in  an  indenture  of  settlement  dated 
6th  June,  1855.  would  in  consequence  be 
divided  amongst  the  children  of  his  first 
marriage  in  equal  shares.  The  testatoi  in- 
tended all  along  that  the  children  of  his 
first  marriage  should  be  provided  for  substan- 
tiallv  in  the  way  that  this  was  done  under 
the  will  of  1882,  by  the  exercise  of  the  power 
to  appoint  by  will  the  settled  funds  or  as 
they  might  have  been  benefited  under  the 
trustees  of  the  settlement  but  for  the  gift  over 
in  defaalt  of  appointment  being  void  for  re- 
moteness. In  1896  he  executed  another  Avill 
which,  though  not  expressly,  admittedly  re- 
voked the  will  of  1895.  He  also  in  1896  exe- 
cuted two  codicils.  The  will  and  two  codicils 
of  1896  contained  no  exercise  of  the  power  of 
appointment,  nor  did  they  or  the  will  of 
1895  contain  any  express  revocation  of  pre- 
vious wills. 

Held— that  all  the  documents,  with  the  ex- 
ception of  the  will  of  1895,  should  be 
admitted  to  probate. 

Stamford  v   White,  [1901]  P.  46;  70  L.J.  P.  9; 
[84  L.  T.  269— Jeune,  P. 


43.  Dependent  Relative  Revocation  — 
Animus  revccandi.]— The  doctrine  of  depen- 
dent relative  revocation  is  based  on  the 
principle  that  all  acts  by  which  a  testator 
may  physically  destroy  or  mutilate  a  testa- 
mentary instrument  are  in  their  nature 
equivocal.  They  may  be  the  result  of  acci- 
dent, or,  if  intentional,  of  various  inten- 
tions. It  is,  therefore,  necessary  in  each 
case  to  study  the  act  done  by  the  light  of  the 
circumstances  under  which  it  occurred,  and 
the  declarations  of  the  testator  with  which 
it  may  have  been  accompanied.  If  the  act 
of  destruction  be  done  with  the  sole  inten- 
tion of  setting  up  and  establishing  some 
other  testamentary  paper,  there  is  no  abso- 
lute animus  revocandi.  ,     ^    -.^    „  -rw 

Powell  V.  Powell,  ((1866)  L.  E.  I.  P.  &  D. 
209;  35  L.  J.  P.  100;  14  L.  T.(n.s.)  800)  fol- 
lowed. 
Cossey  v.  Cossey,  (1900)  69  L.  J.  P.  17;  64  J.  P. 

[89;  82  L.  T.  203;  16  T.  L.  E.  133— 

Bucknill,  J. 

44.  Dependent  Relative  Revocation— Inten- 
tion to  Execute  New  Will— Never  Fulfilled.'l 
—A  testator  cut  the  signature  off  his  will 
with  (as  a  jury  found)  the  intention  of 
executing  a  new  one,  and  of  revoking  the 
old  one  conditionally  upon  his  executing 
such  new  one.  The  new  will  was  prepared, 
but  the  testator  died  before  he  could  execute 
it. 

Held— that  the  doctrine  of  dependent  re- 
lative revocation  may  apply  to  a  case  where 
the  document  intended  to  be  substituted  for 
the  existing  one  never  comes  into  existence, 
and  that  the  old  will  must  be  admitted  to 
probate. 
Dixon  v.  Soi,icitor  to  the  Treasury,  [1905]  P. 

[42;  74  L.  J.  P.  33;  92  L.  T.  427;  21  T.  L.  E. 
145— Barnes,  J. 

45.  Directions  to  Destroy  M^iH.]— A  testa- 
trix, in  a  letter  addressed  to  her  daughter, 
which  was  signed  by  her  in  the  presence  of 
tv/o  witnesses,  directed  her  will  to  be 
destroyed. 

Held— that  the  letter  was  a  writing 
declaring  an  intention  to  revoke  the  will, 
though,  not  being  of  a  testamentary  char- 
acter, it  should  not  be  admitted  to  probate. 
Liberty  was  given  to  a  next-of-kin  to  apply 
for  a  grant,  as  in  the  case  of  intestacy. 

In  the  Goods  of  Eyee,  [1905]  2  Ir.  E.  540- 
[ Andrews,  J. 

46.  Later  Document  in  the  Form  "All  for 
Mother"— Whether  a  Valid  TFiH.]- A  testa- 
tor made  a  will  and  codicil  in  1896  by  which 
he  left  his  widow  a  life  interest  m  his 
estate,  with  remainder  to  his  children,  and 
appointing  executors  and  guardians  of  his 
children.  On  March  16,  1905,  the  day  before 
Iiis  death,  he  signed  a  document  (undated) 
containing  the  words  "All  for  mother." 
Two  of  his  sons  witnessed  the  execution. 
It     was     admitted    that     "widow"     meant 
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"  moLber."  The  first  will  and  codicil  were 
proved  m  common  form ;  but  subsequently 
the  widow  asked  the  Court  to  pronounce  for 
the  second  document. 

Held— that  the  second  document  was  a  will 
covering  all  the  property  of  the  deceased; 
that  the  probate  of  the  first  two  documents 
should  be  revoked,  and  that  the  widow 
might  apply  for  a  grant  of  administration 
with  tVie  undated  document  annexed. 
Thorn  v.  Dickens,  [1906]  W.  N.  51— 

[Barnes,  P. 

47.  RevocoAion  of  Will — Mistal-en  Belie j 
as  to  Effect  of  Codicil— Wills  Act  (1  Vict.  c. 
2G),  s.  20— No  Bevoccition— Probate.^— k 
testator,  who  had  made  a  will  in  Decem- 
ber, 1891,  leaving  his  property  amongst  his 
six  children,  executed  a  codicil  in  1895, 
wherein,  after  reciting  the  bequest  in  the 
will,  he  cut  out  one  of  the  children,  and  gave 
that  child's  share  among  the  other  five.  He, 
thereupon,  having  read  over  the  codicil,  put 
the  will  in  the  fire,  saying  it  was  "no  good," 
and  adding  that  there  were  now  five  to  take 
the  money.  The  codicil  was  admitted  to  be 
entitled  to  probate,  apart  from  the  will. 

Held— that  the  Wills  Act  only  expressed 
the  old  law,  applied  in  analogous  cases,  as 
expounded  in  Perrott  v.  Perrott  (14  East, 
423) ;  that  this  was  a  case  of  mistake,  and 
not  a  case  of  dependent  relative  revocation ; 
that  the  testator,  when  he  destroyed  the  will, 
entertained  a  belief  that  the  codicil  would 
effect  all  that  he  wished  in  regard  to  the 
disposal  of  the  whole  of  his  property;  and 
that,  as  this  was  a  mistaken  belief  on  his 
part,  the  animus  revocandi  did  not  accom- 
pany tlie  physical  act  of  destruction,  and 
the  contents  of  the  will  should  be  admitted 
to  probate  along  with  the  codicil. 
Beakdsi.ey  v.  Lacpy,  (1898)  67  L.  J.  P.  35;  78 
L.  T.  25;  14  T.  L.  E.  140— Jeune,  P. 

48.  New  Will— Codicil  to  and  Confirming 
the  Destroyed  Will — Bevival — Words  of  Re- 
ference to  Earlier  Will  Omitted  from  Pro- 
bate.].— A  testator  made  a  will  and  two 
codicils  in  1895  and  destroyed  them  in  1898 
on  making  another  will  revoking  all  wills. 
In  1899  he  made  a  codicil  to  the  will  of  1898. 
In  1900  he  made  a  codicil  to  and  confirmed 
the  will  of  1895,  this  codicil  being  prepared 
by  the  solicitor  who  prepared  the  first  of  the 
two  codicils  in  1895. 

Held— that  the  last  codicil  did  not  disclose 
an  intention  to  i  evoke  the  latter  of  the  two 
wills,  and  that  the  words  of  reference  to  the 
earlier  will  migiit  be  left  out,  the  codicil 
would  then  run  ''  Codicil  to  my  will  .  .  ." 
and  that  probate  of  the  will  of  1898  with  the 
codicils  of  1899  and  1900  might  be  granted. 

Rogers  v.  Goodcnough  ((1802)  2  Sw.  &  Tr. 
342;  31  L.  J.  P.  49;  8  Jur.  (n.s.)  391;  5  L.  T. 
(n.s.)  719)  followed. 

In    the    Goods    of   Eeade,    [1901]    P.   75;   71 
[L.  J.  P.  45;  86  L.  T.  258— Barnes,  J. 


49.  Several  Sheets  of  Paper— Dcstructiuii 
of  first  two— Effect  of—SubsLituiion  of  two 
other  Sheets  signed  by  Testator— Effect  of— 
Validity  of  Sheets  as  a  lFi7i.]— Tlie  deceased 
apparently  executed  a  will  consisting  of  five 
sheets  of  paper  fastened  together  on  June  16, 
1900.  After  the  deceased's  death  a  document 
was  found  which  had  five  sheets  of  paper, 
each  with  writing  on  one  side  only.  It  was 
found  by  the  Court  as  a  fact  that  sheets  3, 
4  and  5  wen  three  of  the  original  sheets  of 
the  will  executed  on  June  16,  1900;  that 
sheets  1  and  2  were  signed  by  the  deceased 
and  witnesses  on  or  about  December  9,  1901; 
and  that  the  deceased  destroyed  the  first  two 
sheets  of  the  will  as  it  was  originally  exe- 
cuted before  the  date  when  sheets  1  and  2 
as  they  then  appeared  were  signed  by  him 
and  by  the  witnesses. 

Held— that  from  an  examination  of  the 
last  three  sheets,  3,  4,  and  5,  they  were  prac- 
tically unintelligible  and  unworkable  as  a 
testamentary  document  in  the  absence  of  the 
original  sheets  1  and  2;  that  the  destruction 
of  the  original  sheets  1  and  2  must  be  taken 
as  having  had  the  effect  of  destroying  the 
validity  of  the  whole  will ;  that  the  signa- 
tures were  only  put  on  the  two  sheets  in 
December,  1901,  to  identify  them,  and  to 
make  them  valid  if  the  will  was  valid  at  the 
end,  but  that  was  an  abortive  act,  and  the 
sheets  3,  4,  and  5  had  no  effect  by  themselves, 
and  had  no  effect  to  render  sheets  1  and  2 
operative;  that  none  of  the  sheets  could  be 
treated  as  a  valid  document  of  a  testamen- 
tary character;  and  that  the  will  must  be 
pronounced  against. 

Leonard  v.  Leonakd,  [1902]  P.  243;  71  L.  J.  P. 

[117;    87    L.    T.    145;    18    T.    L.    E.    747— 

Barnes,    J. 

50.  Will  Torn  in  Pieces— Afterwards 
Pasted  togethei — No  hitention  to  Revoke— 
Children  Interested  under  an  Intestacy— No 
Guardian  ad  litem— 6'oH.s'CHt.]—The  testator 
—a  publican— by  his  will  appointed  his  wife 
sole  executrix  and  gave  and  bequeathed  to 
her  "  all  moneys,  property,  and  effects "  of 
which  ho  was  ijossessed  for  h«r  own  disposal 
as  she  may  desire."  One  night,  while  under 
the  influence  of  drink  and  not  responsible 
for  his  actions,  he  went  to  a  tin  box,  took 
out  therefrom  his  will,  and  tore  it  in  pieces. 
He  afterwards  stuck  the  pieces  together  on 
io  a  newspaper.  The  widow  applied  for  pro- 
bate at  once,  as  the  licensing  sessions  would 
be  held  in  two  days.  The  two  children  ap- 
peared by  their  paternal  grandmother  (not 
appointed  ad  litem  by  any  order)  and  con 
sented. 

Held— that  probate  of   the  will   might  be 
allowed. 
In  the  Goods  op  BBASsiNatoN,  [1902]  P.  1;  71 

[L.  J.  P.  9;  m  L.  T.  044;  18  T.  L.  K.  15- 
Barnes,    J. 

51.  Will  not  Forlhcoming— Presumption- 
Evidence  to  Rrbut— Presumption  of  Fraudu- 
lent Abstraction— Destruction    animo     revo- 
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c&ixdi— Concurrent  Judgments.]— li  a  will, 
traced  to  the  possession  of  the  testator  and 
last  seen  there,  is  not  forthcoming  on  his 
death,  it  is  presumed  to  have  been  destroyed 
by  himself;  and  that  presumption  must  have 
effect  unless  there  is  sufficient  evidence  to 
rebut  it. 

There  is  a  presumption  against  the  hypo- 
thesis of  fraudulent  abstraction.  In  order 
to  find  for  the  will  the  Court  must  be 
morally  satisfied  that  it  was  not  destroyed  by 
the  testator  animo  revocandi. 

Allan    r.    Morrison,    [1900]    A.    C.    604;   G9 
[L.  J.  P.  C.  141-P.  C. 

52.  Will  Not  Forthcoming — Presumption — 
Rebuttal— Declaration  of  Testator.]— li  a 
will  duly  executed  was  in  the  testator's  pos- 
session when  last  seen,  and  is  not  forth- 
coming after  his  death,  there  is  a  presump- 
tion of  law  that  he  destroyed  it  animo  re- 
vocandi, but  that  presumption  maj'  be  re- 
butted by  evidence  of  facts. 

A  letter  written  by  the  testator  after  the 
Avill  that  he  had  cancelled  it  is  not  evidence 
of  an  effective  revocation,  but  it  is  admissible 
in  evidence  as  showing  the  state  of  mind  and 
intention  of  the  testator. 

The  evidence  in  the  particular  case  held, 
by  Fletcher  Moulton  and  Buckley,  L.JJ.,— 
Vaughan  Williams,  L.J.,  dissenting — not  to 
be  sufficient  to  rebut  the  presumption. 

Decision  of  Barnes,  P.,  (22  T.  L.  E.  741) 
affirmed. 

In  re  Sykes;  Drake  v.  Sykes,  (1907)  23  T.  L.  E. 

[747-C.  A. 

(b)  Generally. 

53.  Inconsistent  Wills— Intention— Extrin- 
sic Evidence.]— Whether  a  later  will  is,  or  is 
not,  intended  to  revoke  earlier  wills,  must 
be  decided  from  a  consideration  of  their  con- 
tents, aided  if  necessary  by  extrinsic  evi- 
dence of  the  testator's  surroundings. 

A  later  will,  not  containing  any  express 
clause  of  revocation  and  leaving  a  certain 
residue  undisposed  of,  may  yet  revoke  an 
earlier  will  disposing  of  all  the  testator's 
propertj-. 

So  HELD— where  to  admit  both  documents 
to  probate  would  have  made  cumulative 
most  of  the  legacies,  in  which  case  the  estate 
would  have  been  insufficient  to  pay  them. 
In  re  the  Estate  op  Bryan,  [1907]  P.  125;  76 
[L.  J.  P.  30;  96  L.  T.  584-Barnes,  P. 

54.  Intention  to  Vary  Will— Codicil— Will 
not  Varied  Further  than  Actually  Ex- 
pressed.]— A  testator  declared  his  intention 
by  a  codicil  to  his  will  to  vary  and  alter 
the  trusts  in  accordance  with  the  necessity 
of  the  case  arising  from  the  bankruptcy  of 
his  son.  He  repeated  in  effect  the  same 
trusts,  but  stopped  short  at  the  end  and 
made  no  reference  to  the  power  given  by  the 
will  to  his  son  to  appoint  to  his  widow. 


Held— that   the   codicil   did   not   vary   the 
trusts  in  the  will  further  than  was  actually 


In  re  Wood;  Wood  v.  Wood,  (1900)  83  L.  T. 
[157— Farwell,  J. 

55.  Omission  of  Words— Ilevocatory  Clause 
Introduced  per  incuriam.] — A  testator  exe- 
cuted a  will,  drawn  by  a  lawyer,  disposing 
of  his  real  estate,  but  leaving  some  personal 
property  undisposed  of.  He  expressed  an 
intention  of  disposing  of  the  latter  by  a 
future  instrument.  Subsequently  he  bought 
a  printed  form,  and,  without  legal  advice, 
disposed  of  his  personal  property,  inserting 
a  clause  revoking  all  former  dispositions. 

Held — that  the  second  document  was  in- 
tended to  be  supplemental  to  the  prior  one; 
that  the  revocatory  clause  did  not  represent 
the  testator's  wishes,  and  that  both  docu- 
ments would  be  admitted  to  probate,  the 
revocatory  clause  in  the  second  being 
omitted. 

In  the  Goods  of  Oswald  (a874)  L.  E.  3  P. 
&  M.  162;  43  L.  J.  P.  24;  30  L.  T.  (n.s.)  344- 
followed. 

Marklew  I'.  Turner,   (1901)  17  T.  L.  E.  10— 
[Jeune,  P. 

56.  Hevocation  by  Marriage—Scotch  Law 
as  to— English 7i!077ian  Marrying  Domiciled 
Scotstnan-Wills  Act,  1837  (1  Vict.  c.  26), 
ss.  18,  35.]— The  Wills  Act,  1837,  does  not 
apply  to  Scotland,  and  therefore  a  will  deal- 
ing with  movable  property  executed  in 
England  by  an  Englishwoman  is  not  revoked 
by  her  subsequent  marriage  in  England  to 
a  domiciled  Scotsman. 

Westerman's  Executor  v.  Schwab,  (1906)  8  F. 
[132-Ct.  of  Sess. 

57.  Words  of  Revocation-Several  Testa- 
mentary Documents— "  Last  and  Only  Will" 
—Previous  Will.]— A  testator  by  will  dis- 
posed of  his  property,  and  subsequently  he 
executed  another  document  as  his  "  last  and 
only  will,"  disposing  of  a  policy  of  insurance 
only.  These  documents  appointed  different 
executors.  He  subsequently  made  a  codicil 
to  his  will.  If  the  second  will  revoked  the 
first  the  testator  would  have  died  intestate 
as  regards  a  large  part  of  his  property. 

Held — that  the  testator's  intention  must 
be  gathered  from  all  the  documents,  and  all 
three  documents  should  be  admitted  to  pro- 
bate. 

Lemaqe  v.    Goodban    ((1867)   L.   E.  1  P.   & 
M.  57;  35  L.  J.  P.  28;  13  L.  T.  508)  followed. 
Simpson  v.  Foxon,  [1907]  P.  54;  76  L.  J.  P.  7; 
[96  L.  T.  473;  23  T.  L.  E.  ISO- 
Barnes,  P. 


(c)  Revocation  of  Gift. 
58.  Devise  of  Real  Estate  Prior  to  Comple- 
tion   of   its    Purchase— Subsequent    Convey- 
ance—Revocation of  Devise.] — A  testator  de- 
vised certain  real  estate,  including  a  certain 
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public-house  and  other  premises  which  he 
had  contracteri  to  purchase,  i)ut  tlic  pui- 
chase  whereof  had  not  been  completed,  and 
all  other  his  real  estate  wheresoever  and 
whatsoever  to  his  three  sons.  In  November, 
1834,  he  took  a  conveyance  of  the  public- 
house  and  other  premises  to  himself  in  fee 
to  uses  to  bar  dower. 

He  died  on  October  28th,  1835. 

Held — that  the  conveyance  operated  as  a 
revocation  of  the  devise. 

liawlins  v.  Burgis  ((1814),  2  V.  &  B.  382) 
followed. 

Decision  of  Court  of  Appeal  ((1898)  78 
L.  T.  825)  affirmed. 

Jacob  and   Others   v.   Jacob,    (1900)   82   L.   T. 
[270-H.  L.  (E.). 

59.  Gift  of  Personalty  to  Legatee  Abso- 
lutely—Codicil— "  Instead  of  Bequest  in  the 
Manner  Expressed  by  Will  " — Gift  of  Per- 
sonalty to  same  Legatee  for  Life,  with  Be- 
mainder  to  Children— Recocation  pro  tanto 
only.]— A  testator  by  his  will  bequeathed 
his  personal  estate  to  his  two  daughters  S. 
and  H.  equally.  By  a  codicil  thereto  he 
directed  that,  "  instead  of  such  bequests  in 
the  manner  expressed  in  my  said  will  to 
such  daughters  absolutely,"  his  executors 
should  stand  possessed  of  his  personal  estate 
upon  trust  to  pay  the  income  of  one  moiety 
to  each  daughter  for  life,  and,  on  their 
deaths  respectively,  to  pay  the  respective 
moieties  to  their  respective  children  as  the 
daughters  respectively  should  by  deed  or 
will  appoint,  and  in  default  to  such  children 
equally.  The  codicil  contained  no  provision 
for  the  event  of  a  daughter  dying  without 
issue. 

H.  died  without  having  had  any  issue. 

Held— that  there  was  no  intestacy  as  to  the 
moiety  of  the  personal  estate  given  to  H. 
In  re  Wilcock;  Kay  v.  Dewhirst,  [1898]  1  Ch. 

[95;  67  L.  J.  Ch.  154;  79  L.  T.  679;  46  W.  E. 
153— Romer,  J. 

60.  Gift  to  Son  and  his  Children— Codicil 
Bcvoking  Son's  Interest-Effect  on  Children's 
fnterest.l—W.  by  his  will  left  his  business 
to  trustees  to  carry  it  on  for  the  benefit  of 
G.  and  his  other  three  sons  until  the 
\  youngest  attained  twenty-one,  and  subject  as 
aforesaid  in  trust  for  his  four  sons  equally 
when  the  youngest  attained  twenty-one. 

There  was  a  piovision  for  any  one  son  sell- 
ing his  share  to  another  or  others,  and  also 
for  the  employment  of  the  sons  in  the  busi- 
ness. The  trustees  and  sons  were  to  pay  a 
specified  rent  for  the  business  premises,  and 
G.  was  to  pay  a  specified  rent  for  a  house 
occupied  by  him.  Such  rents  were  payable 
to  his  widow  or  daughters,  and  subject  as 
aforesaid,  both  premises  wei-e  devised  to  tlie 
trustees  upon  trust  as  to  one-fourth  share 
for  G.  for  life  and  then  for  his  children. 

By  a  codicil,  after  expressing  his  dissatis- 
faction with  G..  and  reciting  that  he  had 
ceased  to  employ  him  in  the  business,  and 


had  caused  him  to  vacate  the  house  in  ques- 
tion, \V.  revoked  the  trust  as  to  permitting 
him  to  occupy  such  house,  "  and  each  and 
every  devise,  bequest,  &c.,"  and  "every  pro- 
vision and  benefit  ...  to  or  for  him,"  direct- 
ing that  "every  clause  of  my  said  will  pur- 
porting to  entitle  him  to  share  any  part  or 
parts  of  my  estate  or  of  the  proceeds,  income 
or  profit  thereof  with  any  other  person  shall 
be  construed  ...  as  if  the  name  of  my  son 
G.  had  never  appeared  therein." 

He  further  directed  that  G.  should  not  be 
employed  in  the  business,  and  left  a  legacy 
of  .£500  in  trust  for  G.'s  children,  the  interim 
interest  not,  however,  to  be  paid  to  G. 

Held— that  only  G.'s  own  interest  was 
revoked;  that  the  children's  interests  were 
not  revoked,  but  were  accelerated,  and  that 
they  were  in  addition  entitled  to  the  legacy 
of  J500. 

Green  v.  Tribe  ((1878)  27  W.  R.  39)  and 
Alt  V.  Gregory  ((1856)  8  D.  M.  &  G.  221) 
followed. 

Tabor    v.    Prentice   ((1884)  32  W.    E.  872) 
distinguished. 
In  re  Whitehorne;  "Whitehorne  v.  Best,  [1906] 

[2  Ch.  121;  75  L.  J.  Ch.  537;  54  W.  R.  580; 
94  L.  T.  698-Buckley,  J. 


V.  ALTERATIONS  AND  EEASURES. 

61.  Alteration  of  ]]'ords— Strict  Settlement 
of  Beal  Estate—  Heirlooms  to  devolve  there- 
with —  Defeasance  Clause  —  Construction  — 
Alteration  of  Words — "Or"  read  as  "Of."] 
—A  testator  devised  land  in  strict  settle- 
ment, and  left  heirlooms  in  trust  to  be  en- 
joyed (so  far  as  law  and  equity  would 
permit),  by  the  person  or  persons  for  the 
time  being  in  possession  of  the  land,  yet  so 
that  they  should  not  vest  absolutely  in  "a 
son  or  any  person  "  thereby  made  tenant  for 
life,  unless  such  "  son  or  other  person " 
should  attain  the  age  of  twenty-one. 

Held — (1)  that  "or"  must  be  read  "of"; 
and  that  the  heirlooms  did  not  vest  abso- 
lutely in  the  first  tenant  in  tail  who  died  an 
infant; 

And  (2)  that  they  did  not  fall  into  the 
residuary  bequest  of  personalty,  but  were 
carried  over  to  the  next  person  entitled  to 
the  land  till  some  tenant  in  tail  by  purchase 
attained  twenty-one. 
In  re  Dayrell;  Hastie  v.  Dayrei.l,  [1904]  2  Ch. 

[496;  73  L.  J.  Ch.  795;  91  L.  T.  373-Joyce,  J. 

62.  Erasures  in  duly-rrvruted  Codicils- 
Codicil  Undated— Interests  of  Itifaiits—.-i,l- 
niittance  to  Protiatc  ivithout  .-iction.^-A 
testatrix  left  a  will  and  two  codicils  Ihprolo. 
Tlie  first  codicil  was  on  tlireo  difforont  sheets 
of  pajjer,  but  not  fastened  together,  other- 
wise tlie  codicil  was  duly  executed.  Certain 
eiasures  were  made  after  tlie  date  of  tlie 
execution.  Another  codicil  was  undated, 
l)ut  the  date  was  shown  l)y  affidavit.  There 
were  nine  children  of  tlie  universal  legatee 
for  life,  six  of  whom  were  under  age,  and 
their  interests  were  affected  by  the  codicils. 
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Alterations  and  ErasvireB —Co7itimied. 

Held— tliat  as  the  codicils  were  duly 
executed  it  was  reasonable  the  codicils  should 
be  admitted  to  probate  without  the  expense 
of  a  probate  action. 

In   the   Goods   op   Mary   O'Brien,    [1900]    P. 
[208;  69  L.  J.  P,  55— Jeune,  P. 

63.  Ohliteration—"  Apparent  "  Words  — 
Evidence— Wills  Act,  1837  (7  Will.  4  &  1  Vict. 
c.  26),  s.  21.]— A  holograph  will  originally 
contained  two  devises  and  gift  of  a  legacy  to 
the  testator's  son  "  Daniel."  The  name  had 
been  obliterated  in  all  three  places,  but 
where  there  was  nothing  to  show,  and  the 
testator  had  written  in  the  names  of  Daniel 
in  one,  and  of  another  son  Thomas  in  two 
other  places. 

The  Court,  on  the  evidence  of  an  expert 
that,  with  the  aid  of  a  magnifying  glass,  he 
could  real  the  original  name  Daniel  in  all 
three  places,  on  motion  by  consent  of  all 
parties  interested,  granted  administration 
with  the  will  annexed,  with  the  original  word 
"  Daniel "  substituted  in  all  three  places,  on 
the  ground  that  the  original  words  were 
"  apparent "  within  the  meaning  of  sect.  21 
of  the  Wills  Act,  1837. 
In  the  Goods  of  Brasier,  [1899]  P.  36 ;  68  L.  J. 

[P.  6;  47  W.  E.  272;  79  L.  T.  472-Barnes,  J. 

64.  Unattested  Erasure— Subsequent  Con- 
iirmaiion  by  Codicil— Wills  Act,  1837  (1  Vict. 
c.  26),  s.  21.]— A  testatrix  by  a  will  dated 
February  1st,  1901,  gave  a  number  of  legacies, 
including  ^200  to  C,  ^500  to  M.,  and  ^3,000 
to  S.  On  October  19th  a  servant,  by  the 
direction  of  testatrix,  struck  out  these  three 
legacies,  but  the  alteration  was  not  attested. 

On  October  21st  she  executed  a  codicil  to 
her  will  "bearing  date  February  1st,  1901," 
and  revoked  "  the  legacy  of  ,£500,  which  I 
have  given  to  M.";  the  codicil  concluded  by 
ratifying  and  confirming  the  will  in  other 
respects. 

Held— that  the  document  confirmed  by  the 
codicil  was  the  will   in  its  unaltered   state, 
and  that  therefore  the  legacies  to  C.  and  S. 
stood  unrevoked. 
In  re  Hay;  Kerr  v.  Stinnear,  [1904]  1  Ch.  317; 

[73  L.  J.  Ch.  33;  52  W.  R.  492— Buckley,  J. 

65.  Bequest  of  Adjoining  Houses— Lease- 
hold and  Freehold — "Leasehold"  House  by 
Name — Additions  made  to  it — Purchase  of 
Freehold.']— The  testator  in  1842  owned  the 
Bristol  Hotel  in  fee  and  the  lease  (with  an 
option  to  purchase  the  freehold)  of  certain 
premises  known  as  Hampden  House.  Down 
to  1852  he  occupied  both  houses,  which  ad- 
joined together,  but  in  that  year  he  let  a 
large  portion  of  the  hotel  to  a  tenant  for  21 
years,  Avhile  he  himself  lived  at  Hampden 
House,  having  incorporated  such  portion  of 
the  hotel  as  was  not  let  with  Hampden 
House.  In  1861  he  exercised  his  option  of 
purchasing  the  freehold  of  Hampden  House. 
He  died  in  1862,  and  by  his  will,  made  in 
the  same  year,  he  devised  "  all  that  his  lease- 


hold messuages  and  premises  known  as  142, 
Marine  Parade,  Brighton "  (i.e.,  Hampden 
House)  "  with  the  appurtenances "  to  his 
wife  for  life;  and  to  his  wife  for  life,  with 
remainder  to  his  children  "  all  that  his  free- 
hold estate  known  as  the  Bristol  Hotel." 

Held — that  the  descriptive  words  used  by 
the  testator  of  Hampden  House,  though  con- 
taining the  word  "  leasehold,"  were  clearly 
applicable  to  the  premises  in  their  enlarged 
condition  and  passed  to  his  widow  the 
additions  which  were  freehold. 

Decision  of  Barnes,  J.,  reversed. 
Hallett  v.  Hallett,   (1898)  14  T.  L.  R.  420— 

[C.  A. 

66.  Adjoining  Houses  and  Land— Occupa- 
tion by  Testator  of  the  Whole  of  one  House 
and  Land  and  Part  of  the  Land  of  the  other 
House— Devise  of  the  Properties  by  Names- 
Will  speaking  from  Date  of  Testator's 
Death.']— A  testator  prior  to  his  death  pur- 
chased two  adjoining  freehold  houses  known 
as  Broad  Green  Lodge  and  The  Cedars, 
each  having  a  garden  and  piece  of  meadow 
land  at  the  rear  appurtenant  thereto.  He 
granted  a  lease  of  The  Cedars  with  its 
garden,  but  without  the  piece  of  meadow 
land  in  the  rear,  which  at  some  prior  date 
he  had  thrown  into  the  grounds  of  Broad 
Green  Lodge,  and  had  remained  in  the  occu- 
pation thereof  until  his  death.  The  testator 
by  his  will  gave  to  one  of  his  daughters  the 
income  to  arise  from  (inter  alia)  his  "  Free- 
hold property  known  as  The  Cedars." 

Held— that  the  will,  as  to  the  property 
comprised  in  it,  spoke  from  the  date  of 
the  testator's  death,  and  the  gift  to  his 
daughter  did  not  comprise  the  piece  of 
meadow  land  at  the  rear,  which  was  occu- 
pied by  the  testator  as  part  of  Broad  Green 
Lodge,  but  it  formed  part  of  the  testator's 
residuary  estate. 

In  re  Potter;   Stevens   v.  Potter,    (1901)  83 
[L.  T.  405— Cozens-Hardy,  J. 


VI.  MISTAKE  AND  AMBIGUITY. 

(a)  Ambiguity. 

67.  Description  of  Legatee— Gift  of  Residue 
to  Trustees  of  a  Society— No  Trustees  of 
Society— Person  Entitled  to  give  Discharge.] 
—A  testator  gave  the  residue  of  his  personal 
property  to  the  trustees  of  the  British  and 
Foreign  Schools  in  the  Borough  Road,  Lon- 
don. At  the  date  of  the  will  the  British 
and  Foreign  School  Society,  in  which  the 
testator  took  a  great  interest,  had  a  school, 
a  training  college,  and  offices  in  the  Borough 
Road,  as  well  as  schools  in  other  parts  of 
the  country,  but  after  the  date  of  the  will 
and  before  the  testator's  death  the  society 
sold  their  property  in  the  Borough  Road,  dis- 
continued the  school,  and  removed  the  col- 
lege to  Isleworth  and  the  offices  to  London, 
but  the  society  had  schools  in  other  parts 
of  the  country.     There  were  no  trustees  of 
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Mistake  and  Amhignitj— Continued. 
the  society.    The  testator  had  given  various 
sums  to  the  society  from  time  to  time  and 
had  been  one  of  its  life  governors. 

Held— that  there  was  an  ambiguity;  that 
in  the  circumstances  the  society  to  which 
the  testator  had  subscribed— viz.,  the  British 
and  Foreign  School  Society— was  entitled; 
and,  as  there  were  no  trustees  of  it,  the 
testator  must  be  taken  to  hare  meant  the 
person  who  was  entitled  on  behalf  of  the 
society  to  give  a  discharge  for  the  money. 
In  re  VA.UGHAN;  Scott  v.  British  and  Foreign 
[School  Society,  (1901)  17  T.  L.  R.  278- 
Buckley,  J. 


68.  Explanation  hij  rcjerence  io  Recital  in 
Codicil.']— in  case  of  an  ambiguity  in  a  will 
the  Court  may  look  for  guidance  to  a  recital 
in  a  codicil,  unless  such  recital  be  obviously 
incorrect. 

Darley  v.  Martin  ((1853)  13  C.  B.  683- 
C.  P.)  and  Grover  v.  Raper  ((1856)  5  W.  R. 
134- Kindersley,    V.-C.)    followed. 

A  testatrix  gave  property  upon  trust  for 
her  niece  for  life  and  then  for  eciual  division 
amongst  the  brothers  and  sisters  of  such 
niece  living  at  her  death,  and  A.,  B.,  and  C. 
in  equal  shares.  In  a  codicil  she  recited 
that  by  her  will  she  had  divided  her  estate 
between  the  persons  named,  and  declared 
that  a  certain  great-niece  was  to  share 
equally  with  the  others. 

Held— that  the  estate  went  not  in  equal 
moieties  between  the  named  persons  and  the 
brothers  and  sisters  of  the  life  tenant,  but 
equally  between  them  all. 
In  re  Venn;  Lindon  v.  Ingram,  [1904]  2  Ch. 
[52;  73  L.  J.  Ch.  507;  52  W.  R.  G03;  90  L.  T. 
502— Joyce,  J. 

69.  Insufficient  Description.']  — A  testator 
beciueathed  "  twenty  Northern  Bank  shares" 
to  a  legatee.  At  the  date  of  his  death^  the 
testator  was  possessed  of  fifty-one  "A" 
Northern  Bank  shares  of  the  value  of  <£26 
each,  and  seventy-two  "B"  Northern  Bank 
shares  of  the  value  of  JC13  each. 

Held— that  the  legatee  was  entitled  to 
select  twenty  of  the  "A"  shares  as  consti- 
tuting her  legacy. 

O'DoNNELL    I'.    Welsh,    [1903]   1    Ir.   R.   115- 

[M.  R. 

(b)  Clerical  Error. 

70.  Omission-Miscopiji'ig  —  Omission  sup- 
plied Ui  /n/e)-encc.]-\Vhere  it  is  clear  that 
words  have  been  omitted  from  a  will  by  a 
copyist's  slip,  and  it  can  be  inferred  from 
other  parts  of  the  will  what  words  have 
been  so  omitted,  the  Court  will  read  them 
into  it.  .... 

A  testator  left  different  estates  to  hia  two 
sons,  in  each  case  for  life  with  remainder  to 
their  respective  children  in  tail.  In  the  case 
of  the  first  son  the  last  limitation  ran  "and. 
in  case  there  shall  be  but  one  daughter  of 


the  body  of  my  said  son,  then  to  the  use  of 
I  such  one  or  only  daughter  and  the  heirs  of 
her  body,  and  in  default  of  such  issue  to  the 
I  use  of  my   own  right  heirs  for  ever."      In 
I  the  case  of  the  other  son  the  limitations  were 
similar,  but  the  italicised  words  were  omit- 
ted. 
Held— that  they  should  be  supplied. 
Key  V.  Key  ((1853)  4  De  G.  M.  &  G.  73- 
Dictum  of  Bruce,  L.J.)  approved. 
Phillips  v.  Rail,  (1906)  54  W.  R.  517-Eady.  J. 

71.  Omission—Supphjing  Words  from  Con- 
text.]—'M.  by  his  will  gave  property  to  his 
dauglater  for  life  with  a  power  of  appoint- 
ment in  case  of  her  death  unmarried  or 
without  issue.  There  was  no  gift  over  in 
default  of  appointment,  but  the  power  was 
expressly  given  "subject  as  hereinafter  set 
forth."  Later  on  he  provided  that,  if  his 
"  daughter  under  the  circumstances  above 
detailed  in  case  of  non-marriage  or  no 
issue,"  the  property  should  go  to  X. 

Held— that  in  the  last  provision  there  was 
clearly  an  omission,  and  that  the  Court 
would  insert  the  words  "failed  to  exercise 
the  power  of  appointment." 
MuNKO  V.  Henderson,  [1907J  1  Ir.  R.  440— 
[Barton,  J. 

Rectification—Striking  out  Words— Rc- 


72.  

fusal  to  Insert  Anything.]— She  testator  by 
his  will  left  all  his  property  to  trustees,  who, 
after  paving  all  expenses  and  legacies,  were 
"  to  stand  possessed  of  the  nett  revenue  of 
the  said  proceeds." 

The  Court  refused  to  substitute  the  word 
"residue"  for  "revenue,"  but  allowed  the 
words  "  revenue  of  the  said "  to  be  struck 
out.  „   „    _ 

In  the  Goods  of  Bushell  ((1887)  13  P.  D.  7; 
57  L.  J.  P.  16;  51  J.  P.  806;  36  W.  R.  528;  58 
L  T.  58— Butt,  J.)  and  In  the  Goods  of  Hud- 
dleston  ((1890)  63  L.  T.  255-Butt,  J.)  dis- 
approved. 
In   the   Goods   of   Schott,    [1901]   P.   190;   70 

[L.  J.  P.  46;  84  L.  T.  571;  17  T.  L.  R.  476- 
Jeune,  P. 

73.  Rectification— Striking  out  a  Word.]— 
The  word  "real"  had  crept  into  the  resi- 
duary clause  of  a  will  by  mistake  before  the 
word  "  property,"  and  the  word  "  said  "  had 
become  transformed  into  "  real  "  in  the  pro- 
cess of  copying. 

Held— that  it  was  an  obvious  mistake,  and 
although  the  Court  could  not  substitute  the 
word  "  said  "  for  "  real,"  it  could  and  would 
strike  out  the  latter  word,  so  as  to  give 
effect  to  the  testator's  wishes.  The  grant  of 
probate  would  accordingly  bo  revoked  and  a 
fresh  grant  issued. 

Vauohan   and   Others    v.   Clerk   and   Others. 
[(1902)  87  L.  T.  144;  18  T.  L.  R.  704- 
'■'  Jeune.P. 


(c)  Evidence  of  Intention. 


74. 
I'uwi 


Absolute     Gift     of 
•  ()/  Appoint mcnl  - 


Life     Estate     vith 
Obscurity  or   ,1m- 
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Mistake  and  Ambiguity — Continued. 
higuity.']—A  testator,  by  liis  will  dated  the 
30tli  day  of  April,  1894,  gave,  devised  and 
bequeathed  all  his  real  and  personal  estate 
not  therebj-  otherwise  disposed  of  unto  his 
wife  for  her  absolute  use  and  benefit,  sub- 
ject to  the  payment  of  his  debts,  funeral  and 
testamentary  expenses  and  legacies.  By  a 
codicil  to  his  will,  after  reciting  that  cir- 
cumstances had  occurred  affecting  his  pro- 
perty devised  and  appointed  by  his  will,  he 
deemed  it  advisable  to  revoke  it;  he  did 
thereby  revoke  the  same,  and  he  bequeathed, 
devised  and  appointed  to  his  wife,  in  the 
event  of  her  surviving  him,  all  his  property 
of  whatsoever  kind,  whether  real  or  personal, 
or  in  possession,  reversion,  remainder,  or 
expectancy,  for,  to,  or  over  which  he  might 
be  at  his  death  seised  or  entitled  or  have 
any  power  of  disposal,  so  that  his  Avife 
"  may  have  full  possession  of  it  and  entire 
power  and  control  over  it,  to  deal  with  it  or 
act  with  regard  to  it  as  she  may  think  pro- 
per." In  the  event,  however,  of  his  said 
wife  "  not  surviving  me  or  dying  without 
having  devised  or  appointed  the  whole  or 
anv  part  of  my  said  propertj%  then  my  said 
will  dated  the' 30th  day  of  April,  1894,  shall 
take  effect  as  if  this  my  said  codicil  had  not 
been  made."  The  testator  died  on  14th 
November,  1899,  and  his  widow  died  on  17th 
July,  1900,  having  by  her  will  dated  28th 
October,  1864,  devised  and  bequeathed  all 
her  property  to  the  testator  absolutely. 

Held— that  the  widow  took  a  life  estate 
with  a  power  of  appointment;  that  she  died 
without  making  any  effectual  appointment 
of  the  property  in  question,  and  it  passed 
iipon  her  decease  as  under  the  will  of  her 
husband. 
In  re  Sanford;  Sanford  v.  Sanford,  [1901]  1 

[Ch.  939;  70  L.  J.   Ch.  591;  84  L.  f.  456— 
Joyce,  J. 

75.  Bequest  of  "  All  the  Residue  and  Re- 
mainder"  of  Spccifie  Mortgage  Debts— No 
Geiu'7-al  Bcsiduarij  Bequest  —  Charge  of 
Dchts  and  Funeral  and  Testamentary  Ex- 
penses —  Exoneration  of  Specifically  Be- 
queathed Mortgage  Debts.']— A  testator,  after 
giving  the  usual  direction  as  to  the  payment 
of  his  debts,  and  funeral  and  testamentaiy 
expenses,  and  after  bequeathing  a  number 
of  general  pecuniary  legacies,  gave  and  be- 
queathed "all  the  residue  and  remainder  of 
the  sum  of  ,£9,187  lent  on  mortgage  to  Sir 
J.  L.,  the  deeds  being  in  the  keeping  of 
Messrs.  Blount,  Lynch  and  Petre,  of  Fitzalan 
House,  Arundel  Street,  Strand,  and  of  the 
sum  of  ^64,000  lent  on  mortgage  to  Mrs.  A.  K., 
of  .  .  .  the  deeds  being  in  the  keeping  of 
the  same  firm,  after  payment  of  my  just 
debts  and  funeral  expenses  and  the  expense 
of  proving  this  my  will,  I  give  and  bequeath 
unto  the  .  .  .  Canons  Eegular  of,  etc." 
There  was  no  general  residuary  bequest. 
Extrinsic  evidence  was  offered  to  show  that 
the  testator  possessed,  at  the  time  of  making 
his  will,  no  residuary  property  out  of  which 
to  provide  for  the  general  pecuniary  lejracies 


already  referred  to.  It  appeared,  however, 
that  at  the  date  of  his  death  the  testator's 
undisposed  of  personal  estate  was  insufficient 
for  the  payment  of  the  debts,  funeral  and 
testamentary  expenses,  and  the  pecuniary 
legacies  and  an  annuity  bequeathed  by  his 
will.  The  question  arose,  on  an  originating 
summons,  in  what  order  the  assets  should 
be  applied. 

Held— that  no  extrinsic  evidence  was  ad- 
missible, as  the  words  "  residue  and  re- 
niaiuder "  related  to  a  particular  thing 
and  were  not  absolute,  and  no  ambiguity 
existed ;  and  that  upon  the  true  construction 
of  the  will  the  testator's  undisposed  of  per- 
sonal estate  was  liable  for  the  payment  of 
his  debts  and  funeral  and  testamentary  ex- 
penses, and  the  pecuniary  legacies  and 
annuity  bequeathed  by  his  will  in  exoner- 
ation of  the  specifically  bequeathed  mortgage 
debts. 

Decision  of  the  Court  of  Appeal  (sub  nom. 
In  re  Grainger;  Dawson  v.  Higgins,  [1900]  2 
Ch.  756;  69  L.  J,  Ch.  789;  48  W.  R.  673;  83 
L.  T.  209— C.  A.)  reversed. 
Higgins  v.  Dawson,  [1902]  A.  C.  1;  71  L.  J. 
[Ch.  132;  50  W.  R.  337;  85  L.  T.  763— 

H.  L.   (E.) 

76.  Bequest  to  Nephejvs  and  Nieces— Chil- 
dren of  Named  Persims— Named  Person  a 
Fir.it  Cousin — Evidence  to  Show  Mistake  In- 
admissible.}— A  testator  devised  and  be- 
queathed the  residue  of  his  real  and  per- 
sonal estate  upon  trust  for  his  nephews  and 
nieces,  children  of  William  Harris  Dwelley, 
living  at  his  death.  He  never  had  any 
nephews  or  nieces.  He  had  a  first  cousin 
named  William  Harris  Dwelley. 

Held — that  extrinsic  evidence  of  the  cir- 
cumstances to  show  that  a  mistake  had  been 
made  in  the  will  was  inadmissible,  and  that 
the  gift  failed,  and  the  property  went  to  the 
heir-at-law  and  next-of-kin. 
In  re  Chenoweth;  Ward  v.  Dwelley,  (1901)  17 
[T.   L.   E.   515— Farwell,  J. 

77.  Blank  in  Will— Bequest  to  Grand- 
daughter— Name  left  Blank.] — A  complete 
blank  in  a  will  may  not,  but  a  partial  blank 
may,  be  explained  and  filled  up  by  extrinsic 
evidence. 

A  testatrix  by  will  left  all  her  property 
"  unto  my  granddaughter ,  whom  I  ap- 
point sole  executrix."  The  testatrix  had 
three  granddaughters  who  survived  her. 

Held — that  evidence  was  admissible  to 
show  which  granddaughter  was  intended  by 
the  testatrix. 

In  the  Goods  of  Hdbbock,   [1905]   P.   129;   74 

[L.  J.  P.  58;  54  W.  R.  16;  92  L.  T.  665;  21 

[T.  L.  R.  333— Barnes,  P. 

78.  Devise  of  Real  Estate— Testatrix  Hav- 
ing no  Beal  Estate — Entitled  to  Proceeds  of 
Sale  of  Realty  under  Trust.] — A.  devised 
real  estate  iipon  trust  for  sale,  his  daughter 
B.  to  be  entitled  during  his  widow's  life  to 
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one  half  of  the  income  from  the  proceeds, 
and  after  his  widow's  death  to  one  half  of 
the  capital.  He  directed  that  before  sale 
such  realty  was  to  be  regarded  and  be  trans- 
missible as  personalty. 

During  the  widow's  life  and  before  any  of 
the  property  had  been  sold,  B.  devised  all 
her  real  estate  to  trustees;  she  in  fact  had 
no  real  estate  strictly  so-called. 

Held — that  upon  the  construction  of  the 
will  aided  by  admissible  extrinsic  evidence, 
the  Court  could  say  that  B.  intended  to  be- 
queath her  interest  under  her  father's  will. 

The  admissibility  of  extrinsic  evidence  dis- 
cussed. 
In  re  Glassington;   Glassington   r.   Follett, 

[1906]  2  Ch.  305;  75  L.  J.  Ch.  670;  95  L.  T. 
100— Joyce,  J. 

79.  Erroneous  Becitals.~\ — A  testatrix  by 
her  will  left  =£250  to  the  "  British  Home  for 
Incurables,  Streatham,  S.W.,"  adding  the 
correct  name  of  its  secretary  and  address  of 
its  office.  In  a  codicil  she  incorrectly  re- 
cited two  different  legacies  of  <£500  to  the 
"British  Home  for  Incurables,  Streatham, 
S.W.,"  and  correctly  recited  other  legacies 
including  one  of  ^100  to  St.  M.'s  Orphanage, 
Bayswater ;  she  then  revoked  all  such  lega- 
cies and  gave  ,£500  each  to  the  "  Boyal  Home 
for  Incurables,  Streatham,  S.W.,  and  to  St. 
M.'s  Orphanage  aforesaid." 

The  first  legacy  was  claimed  both  by  the 
British  Home  and  Hospital  for  Incurables, 
Streatham,  and  by  the  Royal  Hospital  for 
Incurables,  Putney  Heath. 

He'.d— that,  having  regard  to  entries  in  a 
book  of  subscriptions  kept  by  the  testatrix, 
she  always  distinguished  the  two  institutions 
as  the  "  Royal "  and  "  British,"  and  that 
therefore  the  Royal  House  was  entitled  to 
the  legacy. 

Decision  of  Kekewich,  J.  (89  L.  T.  495)  re- 
versed. 

BRirrsH  Home  and  Hospital  for  Incurables  v. 

[RoYiL  Hospital  for   Ixctjraples,    (1904)  90 

L.  T.  601— C.  A. 

83.  Merc  Equivocation — Bight  of  Sclcc- 
iinn.] — A  testatrix  by  her  will  gave  "my 
140  shares  in  the  Crown  Brewery  Company 
.  .  .  unto  my  trustees "  in  trust  to  pay 
tlie  income  thereof  to  the  plaintiff  during 
her  life  and  after  her  decease  in  trust  for 
certain  persons.  At  the  date  of  the  will  and 
of  her  death  the  testatrix  had  280  shares  in 
the  Crown  Brewery  Company  of  which  40 
were  fully  paid  up,  and  the  other  240  were 
paid  up  to  the  extent  of  <£2  10s.  per  share. 

Held — that  this  was  not  a  case  in  which 
the  right  of  selection  arose;  that  an  affidavit 
:nade  liy  the  solicitor  who  prepared  the  will 
as  to  the  intention  of  the  testatrix  was  not 
admissible;  that  having  regard  to  the  sur- 
rounding circumstances,  the  intention  of  the 
testatrix,  as  manifested  by  her  will,  was  to 
give  140  of  the  shares  upon  wliirh  only 
£2  10s.  had  been  paid.  \ 


Taplei)  V.    K>i<ilcton   ((1879).  12  Ch.  D.  (Ki; 
28    W.    R.    239-Jessel,    M.R.)    and    Astcn    v. 
Asten  ([1894]  3  Ch.  260;  63  L.  J.  Ch.  S:W;  71 
L.  T.  228;  8  R.  496— Romer,  J.)  considered. 
In  re  Cheadle;  Bishop  v.  Holt,  [1900]  2  Ch. 

[620;  69  L.  J.  Ch.  753;  48  W.  R.  88;  83  L.  T. 
297-C.  A. 

81.  Name  and  Description  of  Beneficiary.] 
— A  testator  gave  property  on  trust  for  "  his 
grandsons  Robert  William  Henderson  and 
John  Barnett  Henderson,  or  the  survivor  of 
them,  in  case  they  or  he  shall  attain  twenty- 
one  years."  One  of  the  testator's  grandsons 
was  named  Robert  William  Henderson,  son 
of  Oliver  Henderson.  The  testator  left  two 
other  grandsons  (the  sons  of  a  deceafred  son) 
named  William  Robert  Henderson  and  John 
Barnett  Henderson. 

Held — that  extrinsic  evidence  was  admis- 
sible to  show  that  William  Robert  Hender- 
son was  the  person  really  intended  in  the 
will. 

Henderson  r.  Henderson,  [1905]  1  Ir.  R.  353— 
[Kenny,  J. 

82.  Previous  Will— Latent  Ambiguity- 
Mi  sdescription  of  Legatees— Evidence  of 
Testator's  Previous  Will.]— A  testator  by 
his  will  bequeathed  legacies  to  such  of  the 
daughters  of  his  l^te  friend,  I.  S.,  as  should 
survive  the  testator  and  be  unmarried.  The 
testator's  friend,  I.  S.,  survived  the  testator, 
and  had  never  been  married.  I.  S.  had  five 
unmarried  sisters,  daughters  of  J.  J.  S., 
deceased. 

Held,  on  the  construction  of  the  will  and 
on  the  evidence  of  a  previous  will  of  the 
testator,  which  gave  legacies  to  the 
daughters  of  J.  J.  S.  by  a  correct  descrip- 
tion—that those  daughters  were  entitled  to 
the  legacies. 

Decision    of   Kekewich,   J.    (68   L.    J.    Ch. 
107;  47  W.  R.  182;  79  L.  T.  723)  reversed. 
In    re    Waller;  White    v.    Scoles.    (1899)    68 

[L.  J.  Ch.  526;  47  W.  R.  563;  80  L.  T.  701- 

C.  A. 

83.  Previous  Wills— Mistake  In  Description 
of  Subject-matter.]— By  his  will  made  in 
1902  the  testator  bequeathed  to  his  daughter 
"all  my  consolidated  ordinary  stock  in  Ihe 
Midland  Railway  Company,"  and  in  the 
same  will  bequeathed  "all  my  preferred  and 
deferred  ordinary  stock  in  the  Midland 
Railway  (but  not  any  consolidated  ordinary 
stock  in  such  company)  to  my  trustees  upon 
trust"  as  therein  mentioned.  The  testator, 
at  the  date  of  his  will  and  at  the  time  of  his 
death,  held  2\  per  cent,  perpetual  preference 
stock,  and  preferred  and  deferred  converted 
ordinary  stock  in  the  company.  He  had 
before  1897  held  4  per  cent,  preference  stock 
and  ordinary  stock  in  the  company.  By  the 
Midlaml  Railway  Act.  1897.  the  preference 
stock  was  converled  into  2]  per  cent,  pie- 
ference  stock,  and  the  ordinary  stock  into 
preferred   and   deferred   converted   ordinary 
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stocks.  Evidence  of  former  wills  made  by 
the  testator  was  admitted  to  explain  the 
mistake  in  the  description  of  the  subject- 
matter  of  the  gift. 

Held— that   the   testator    intended   by   the 

first  gift  to  pass  the  ordinary  stock,  and  by 

the  second  gift  the  preference  stock. 

In   ee   Smith;     Smith    v.    Johnson,    (1904)   20 

[T.  L.  E.  287-Byrne,  J. 

84.  Tenancy  in  Common— Whether  still 
Existing—Shares  in  New  River  Company- 
Separate  Beceipt  of  Dividends— No  Formal 
Partition — Extrinsic.'] — R.  devised  to  his 
brother  C.  all  his  share  and  interest  of  and 
in  the  real  estate  derived  under  their 
father's  will,  and  held  by  him  as  tenant  in 
common  with  C,  and  which  should  not  have 
been  partitioned  at  the  date  of  his  death. 

E.  and  C.  had  taken  as  tenants  in  common 
under  their  father's  will  a  quantity  of  real 
estate,  including  an  interest  in  the  New 
Eiver  Company.  The  company  had  paid 
the  dividends  separately  to  E.  and  C,  re- 
garding them  each  as  the  owner  of  half  the 
interest.  In  1898  by  a  deed,  which  recited 
that  they  had  agreed  for  the  present  not 
to  partition  their  interest  in  the  company, 
they  partitioned  some  of  the  other  property, 
but  the  remainder  was  unpartitioned  at  E.'s 
death,  and  would  be  acted  on  by  the  devise. 

Held— (1)  that  the  recital  in  the  deed  of 
1898  was  not  admissible  as  evidence  of  E.'s 
intention;  and  (2)  that  the  interest  in  the 
New  Eiver  Company  had  been  partitioned 
as  far  as  it  was  capable  of  partition,  and 
that  E.'s  share  did  not  pass  under  the  de- 
vise, but  fell  into  residue. 
In  ee  Teimmee;  Crundwell  v.  Teimmer,  (1904) 
[91  L.  T.  26- Joyce,  J. 


(d)  Misdescription. 

85.  Christian  Name  of  Legatee.}— A  testa- 
trix gave  by  her  will  a  number  of  legacies, 
and  amongst  them,  "To  Percy  H.,  son  of 
C.  A.  H.,  ^£200." 

C.  A.  H.,  who  was  her  husband's  nephew, 
had  no  son  Percy,  but  one  of  his  sons  was 
usually  called  Bertie.  Two  other  nephews 
of  her  husband  had  each  a  son  bearing  the 
name  Percy,  but  neither  of  these  claimed 
the  legacy. 

Held— that  a  mistake  had  probably  arisen 
from  the  similarity  in  sound,  and  that  the 
legatee  was  sufficiently  identified  as 
Bertie  H. 

In  re  Hooper;  Hooper  v.  Waenee,   (1903)  51 
[W.  E.  153;  88  L.  T.  160— Byrne,  J. 

86.  Legatee.} — A  testator  devised  his  pro- 
perty in  trust  to  pay,  inter  alia,  a  legacy 
of  ,£500  to  his  "  godson,  the  Hon.  H.  A.  J.  P., 
son  of  Lord  G."  His  godson  was  in  reality 
the  Hon.  E.  M.  P.,  another  son  of  Lord'G. 


Held— that  the  legacy 
son,  the  Hon.  E.  M.  P. 


to  the  god- 


In   re   Blake's   Trusts,    [1904]   1   Ir.   E.   98— 

[V.-C. 

87.  Specific  Legacy  —  Deemed  General 
Legacy.']— A.  lent  ,£21,000  to  a  firm  of  which 
S.  and  W.  were  the  only  partners.  In  1899 
a  limited  company  took  over  the  business  of 
the  firm,  and  A.  received  debentures  and 
shares  in  respect  of  her  debt. 

In  1903  A.  made  a  will  containing  the  fol- 
lowing bequest :  "  To  S.  and  W.  I  forgive 
the  sum  of  .£20,000  now  owing  to  me  jointly 
by  them  or  any  members  of  the  firm." 

Held— that  S.  and  W.  were  entitled  to 
.£20,000  out  of  A.'s  general  assets. 

Lindgren  v.  Lindgren  ((1846)  9  Beav.  358) 
and  Selwood  v.  Mildmay  ((1755)  3  Ves.  306) 
followed. 

Findlater  v.  Lowe,  [1904]  1  Ir.  E.  519— M.  E. 


(e)  Mistake  of  Fact. 

88.  Gift  of  Legacy  "  in  addition  to  "  sums 
owing  by  Testatrix's  Husband — Falsa  demon- 
stratio.]- By  her  Mill,  dated  the  1st  April, 
1895,  a  testatrix,  among  other  legacies,  be- 
queathed to  A.  "  tlie  sura  of  =£300  in  addi- 
tion to  the  sums  owing  to  her  from  my  late 
husband's  estate,"  and  she  appointed  A.  and 
another  person  executrix  and  executor.  The 
testatrix  died  on  tlie  11th  April,  1895.  A. 
alone  proved  the  will.  The  estate  of  the 
testatrix  consisted  almost  entirely  of  pro- 
perty derived  by  her  under  the  will  of  her 
deceased   husband. 

A.  was  a  granduiece  of  the  testatrix,  and 
for  many  years  had  resided  with  her  and  her 
husband  and  had  assisted  them  in  household 
matters.  She  was  paid  a  nominal  salary  of 
^68  per  annum,  it  being,  as  she  alleged,  al- 
ways understood  that  she  should  be  provided 
lor  by  the  sums  of  money  given  or  secured 
to  her  by  the  testatrix's  husband.  These 
sums  were  represented  by  an  I  0  U  for  .£500 
and  a  promissory  note  for  the  same  amount. 
In  her  administration  accounts  she  included 
the  paj^meut  to  herself  of  the  two  sums  of 
.£500. 

Held — that  the  testatrix  being  the  person 
to  pay,  and  having  the  whole  estate  of  her 
husband  in  her  hands,  her  intention  was 
that  A.  should  receive  thereout  the  two 
sums  of  .£500  plus  the  .£300  expressly  be- 
queathed to  her,  the  reference  to  such  sums 
as  debts  of  her  husband  being  a  mere  falsa 
dcmonstratio. 

Decision  of  Eomer,  J.,  reversed. 

In  ee  Eowe;  Pike  v.  Hamlyn,  [1898]  lCh.153; 
[07  L.  J.  Ch.  87;  77  L.  T.  475;  46  W.  E.  357- 

C.A. 

89.  Solicitor  Mistaking  Testatrix's  Interest 
in  Certain  Estates— Draft  Will  Submitted  to 
Testatrix— Execution  of  Will— Confirmation 
-Revocation  of  Probate— Fresh  Grant  with 
Omission  of  Words  of  Limitation  or  Restric- 
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fion.]— A  mistake  arose  from  the  family  soli- 
citor who  drew  the  Avill  of  the  testatrix 
having  inadvertently  overlooked  the  fact  that 
the  testatrix  and  her  sister  were,  under  the 
will  of  their  father,  joint  tenants  of  certain 
estates  and  not  tenants  in  common,  as  was 
the  case  with  certain  other  estates  owned  by 
them.  There  was  no  evidence  that  she  had, 
in  fact,  ever  read  over  or  had  read  to  her 
either  the  draft  or  the  will. 

Held— that  a  mistake  was  made  by  the 
insertion  of  the  words  "  undivided  moiety 
of  and  in  certain"  in  the  will;  that  it  was 
clearly  shown  that  the  testatrix  never  in- 
tended to  impose  any  limitation  or  restric- 
tion upon  the  particular  bequest;  that  this 
particular  portion  of  the  will  was  not 
brought  to  the  knowledge  of  the  testatrix  in 
siich  a  way  that  she  must  be  assumed  to  have 
confirmed  it  by  her  subsequent  execution  of 
the  Avill,  although  the  draff  was  sent  to  her ; 
and  that  there  must  be  a  revocation  of  the 
original  probate  and  a  decree  of  a  fresh 
grant  of  probate  with  the  omission  of  the 
said  words. 

Brisco  v.  Baili.ie  Hamilton,  [1902]  P.  2U;  71 
[L.  J.  P.  121 ;  87  L.  T.  74G-Jeune,  P. 


VII.  INTEEPRETATION  OF  TERMS. 
(a)  Furniture  and  other  Effects. 

90.  "All  the  Furniture  and  other  Personal 
Effects  "—Effects  used  in  Business— Trade 
and  Tenant's  Fixtures— Hotel.']— A.  testator 
who  carried  on  the  business  of  an  innkeeper 
at  the  Eoebuck  Hotel,  which  he  held  upon  a 
yearly  tenancy,  bequeathed  "all  the  furni- 
ture and  other  personal  effects  belonging  to 
me,  and  which  at  the  date  of  my  death  are 
at  the  Eoebuck  Hotel  aforesaid,  to  G.  A.  W., 
who  is  now  residing  at  the  said  hotel." 
G.  A.  W.  was  the  manageress  of  the  hotel.  She 
brought  furniture  with  her  when  she  came 
to  live  there.  She  had  no  salary,  but  was 
entitled  to  a  share  of  the  profits  of  the  busi- 
ness. As  regards  the  furniture,  some  was 
used  by  the  testator,  some  by  G.  A.  W.,  and 
some  by  guests. 

Held— that  all  the  furniture,  linen,  plate, 
china,  glass,  and  other  effects  belonging  to 
the  testator,  and  which  at  the  date  of  his 
death  were  at  the  Eoebuck  Hotel,  whether 
they  were  used  in  the  business  or  not,  passed 
under  the  bequest  to  G.  A.  W.,  but  that 
neither  the  trade  nor  the  tenant's  fixtures 
passed   under   that  bequest. 

Finney  v.    Oricc    ((1878)   10  Ch.   D.   13;   48 
L.  J.  Ch.  217 ;  27  W.  E.  147),  considered. 
In  re  Seton-Smitii;  Burnand  v.  Waite,  [1902] 

[1  Ch.  717;  71  L.  J.  Ch.  38G;  50  W.  E.  i.'JG; 
8G  L.  T.  322-Buckley,  J. 

91.  "  Furniture  and  Contents  "—Devise  of  a 
Freehold  House  "together  with  the  Furni- 
ture and  Contents  iltcrcin  and  Apprrtainivn 
thereto"— What   Property  such     iVords    in- 


clude.]—A  testator  devised  to  his  widow 
his  freehold  house,  No.  11,  St.  James  Square, 
"together  with  all  the  furniture  and  con- 
tents therein  and  appertaining  thereto." 

Held— that  under  these  words  the  widow 
was  entitled  to  a  collection  of  medals  and 
coins  in  the  house,  a  quantity  of  yaclit  linen 
from  a  yacht  formerly  owned  by  testator 
(also  in  the  house),  and  three  carriages  used 
by  the  testator  during  the  London  season, 
hut  at  the  time  of  his  death  stored  at  a  Lon- 
don coachbuilder's. 

That  she  was  not  entitled  to  some  money, 
guns,  debenf;ures,  promissory  notes,  and 
other  choses  in  action,  which  were  in  the 
house  at  the  time  of  testator's  death. 
In  re  McCalmont;  Eooper  v.  McCalmont,  (1903) 
[19  T.  L.  E.  490-Eady,  J. 

92.  "Household  Furniture,  Books,  dc.,and 
other  Effects" — Jewellery — Horses  and  Car- 
riages.]— A  testator  bequeathed  his  "  house- 
hold furniture,  books,  pictures,  paintings, 
engravings,  plate,  linen,  china,  and  other 
effects." 

Held— that  the  will  was  so  worded  as  to 
show  that  according  to  a  reasonable  con- 
struction of  it  the  testator  must  have  in- 
tended to  use  the  term  "  other  effects  "  in  a 
limited  and  restricted  sense;  that  the  only 
limitation  which  could  be  suggested  was  that 
of  the  same  kind  as  previously  enumerated, 
namely,  such  thing  as  Avere  about  the  house. 
Jewellery,  therefore,  did  not,  but  carriages, 
horses,  and  pictures,  whether  in  the  house 
or  elsewhere,  did  fall  under  the  designation 
"  effects." 

Parker  v.  Marchant  ((1842),  1  Y.  &  C.  290; 
11  L.  J.  Ch.  223— Knight-Bruce,  V.-C.)  fol- 
lowed. 

In  re  Hammersley;  Heasman  v.  Hammersley, 
[1899]  81  L.  T.  150-Stirling,  J. 

93.  Household  Property— Besiduary  Gift— 
What  constitutes.]— A.  by  her  will  appointed 
executors  and  trustees,  and,  after  giving  cer- 
tain specific  legacies,  continued  :  "  With  the 
exception  of  the  above  legacies,  I  direct  that 
the  remainder  of  my  household  property,  in- 
cluding house  in  M..  should  be  sold,  and, 
after  paying  funeral,  testamentary  expenses, 
and  debts,  be  divided  as  therein  mentioned. 
Her  personal  estate  comprised  two  leasehold 
houses,  shares,  money  on  deposit  at  the  bank, 
and  household  furniture. 

Held— that    under    the    above   bequest    the 

entire  residue  of  her  personal  estate  passed. 

In    he   Johnson:    Svndy    v.    Eeilly,    (1905)   92 

[L.  T.  3.57-Farwell.  J. 

M.  "  Other  Arlirlrs  of  Household  or 
Domestic  Ihe  and  Ornunient  "—Words  ejus- 
dem  generis- f  H/h'r(i/i(ui  and  Vsc  for  Orna- 
mentation.]—A  testator  by  his  will  be- 
queathed "All  my  liousehold  furniture, 
plate,  linen,  china,  glass,  printed  books, 
musical  instruments,  wines,  liquors,  horses, 
carriages,  and  other  articles  of  household  or 
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Interpretation  of  Terms— Continued. 
domestic  use  or  ornament "  to  his  widow ; 
he  gave  the  residue  of  his  property  to  trus- 
tees upon  trust  for  sale  and  conversion,  and 
to  hold  the  proceeds  of  sale  upon  trust  to 
provide  an  annuity  for  his  widow,  and  sub- 
ject to  such  annuity  to  divide  the  same 
among  certain  children  of  his  deceased 
sisters.  The  testator  died  possessed  of  a 
large  and  valuable  collection  of  orchids, 
which  were  kept  outside  the  curtilage  of  his 
dwelling-house.  It  was  proved  that  from 
time  to  time  some  of  the  plants  were 
brought  into  the  dwelling-house  for  orna- 
ment, and  such  plants  were  from  time  to 
time  replaced  by  others.  The  orchids  were 
sold  for  ,£3,271. 

Held— that  an  inquiry  must  be  directed  as 
to  what  plants  were  from  time  to  time  used 
for  ornament,  and  that  the  testator's  widow 
was  entitled  to  the  proceeds  of  the  sale  of 
such  plants. 

In  re  Owen  ;  Peat  v.  Owen,  (1898)  78  L.  T.  463— 
[Stirling,  J. 

95.  Pictures— Bequest  of  Pictures  for  Use 
and  Enjoyment  during  Life— Letting  Flat 
containing  Pictures.^— A  testator  left  certain 
pictures  on  trust  to  permit  L.  to  have  the 
use  and  enjoyment  thereof  during  her  life. 
L.  had  some  of  the  pictures  in  a  flat  which 
she  let  furnished  for  a  short  term. 

Held— that  she  Avas  entitled  to  do  so. 
Marshall  v.  Blew  (2  Atk.  217)  followed. 
In   re   Williamson;    Murray    r.    "Williamson, 
[(1906)  94  L.  T.  813— Eady,  J. 

96.  Plate  in  one  Mansion  House  at  'Testa- 
tor's Death  given  to  one  Legatee— Similar 
Gift  to  another  Legatee  of  Plate  in  another 
Mansion  House— Plate  usually  in  one  House 
Temporarily  in  the  other  at  Testator's 
7)ca (/!.]— A  testator  by  his  will  gave  all  his 
pictures,  plate,  &c.,  in  each  of  his  two  man- 
sion houses,  E.  and  B.,  to  trustees  upon 
trust  to  permit  the  same  respectively  to  go 
along  with  and  be  used  and  enjoyed  by  the 
persons  respectively  for  the  time  being  en- 
titled under  the  will  to  the  possession  of  the 
respective  mansion  houses  in  or  about  which 
the  said  pictures,  plate,  &c.,  should  be  at 
the  time  of  the  testator's  death.  The  testa- 
tor directed  an  inventory  to  be  made  of  the 
said  pictures,  plate,  &c.,  belonging  to  each 
of  the  mansion  houses,  one  copy  to  be  kept 
by  the  trustees  of  the  will  and  the  other  by 
the  person  entitled  for  the  time  being  to  the 
enjoyment  of  the  same.  E.  was  the  testator's 
principle  place  of  residence,  B.  being  used 
by  him  during  the  hunting  and  shooting 
season.  It  was  the  testator's  custom  Avhen 
he  went  to  take  a  quantity  of  plate  with  him, 
and  at  the  end  of  his  residence  at  B.  the 
plate  was  returned  to  E.  The  plate  taken 
on  these  occasions  was  not  always  the  same. 
A  large  quantity  of  plate  which  had  been 
taken  from  E.  was  in  this  way  in  B.  at  the 
date  of  the  testator's  death,  which  took  place 
at  B.  Soon  after  the  testator's  death  the 
plate  was  sent  back  to  E.  and  kept  there. 


Held— on  the  construction  of  the  will,  that 
the  whole  of  the  plate  actually  in  B.  at  the 
date  of  the  testator's  death  passed  to  the 
devisee  of  that  house. 

Decision  of  Warrington,  J.  (22  T.  L.  K.  81) 
affirmed. 

In  re  the  Earl  of  Stamford;  Hall  v.  Lambert, 
[(1906)  22  T.  L.  E.  632-C.  A. 


97.  Sum  of  Money  in  Box  — Ejusdem 
generis  Rule— Bequest  of  House  Furniture 
and  Whatever  is  in  House— Bequest  of  Resi- 
due.']—A.  testator  bequeathed  to  R.  "my 
house  furniture  and  whatever  is  in  the  house 
I  now  dwell  in,  and  in  the  house  adjoining." 
There  was  a  residuary  bequest. 

After  his  death  a  sum  of  ^6320  was  found 
in  his  house  in  a  box,  in  which  he  was  in 
the  habit  of  keeping  money. 

Held— that  the  money  did  not  pass  under 
the  bequest  to  R.,  but  fell  into  residue. 
In  re  O'Brien;  O'Brien  v.  O'Brien,  [1906]  1 
[Ir.  E.  649-M.  E.  and  C.  A. 


98.  Wool  in  Store  forming  part  of  Resi- 
dence—" Household  Furniture  and  Effects  in 
my  Residence."]— A  testator  bequeathed  his 
house  in  A.  street  to  his  son  for  life,  and 
bequeathed  to  him  "  all  my  household  furni- 
ture and  effects  in  my  residence,  A.  street 
aforesaid."  At  the  time  of  the  testator's 
death  there  was  a  large  quantity  of  wool, 
part  of  his  stock-in-trade,  stored  in  a  store 
which  was  at  the  rear  of  and  admittedly 
formed  part  of  his  residue.  The  will  con- 
tained a  residuary  bequest. 

Held— that  the  wool  did  not  pass  under  the 
bequest  to  the  son,  but  was  included  in  the 
residuary  gift. 

MacPhail   v.   Phillips,    [1904]   1  Ir.   E.   155- 
[Barton,  J. 


(b)  Illegitimate  Children. 

99.  Bequest  to  Nephews  and  their  Issue — 
Illegitimate  Son  of  a  Nephew — Included  in 
Other  Passages  with  the  Nephew's  Legiti- 
mate Children— Held  Entitled  to  Share.]— 
A  testator  left  property  in  trust  for  his 
niece  M.  for  life,  and,  after  her  death,  for 
such  of  his  eight  other  nephews  and  nieces 
as  should  be  alive  and  the  issue  of  such  of 
them  as  might  predecease  M.  One  of  the 
nephews  G.  died  in  M.'s  lifetime  leaving  an 
illegitimate  son  S.  In  three  earlier  pas- 
sages of  the  will  the  testator  had  used  the 
following  expressions :  "G.  .  .  .  and  his 
issue  (including  S.  hereinafter  named);" 
"  Children  and  child  of  G.  .  .  including 
amongst  such  children  and  child  S.  the  ille- 
gitimate son  of  my  said  nephew;"  "if  there 
shall  be  no  child  of  my  said  nephew,  includ- 
ing the  same  S.,  living  at  my  death." 

Held— that  the  testator  had  for  the  pur- 
pose of  his  whole  will  recognised  S.  as  a  child 
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Interpretation  of  Terms — Continued. 
of    G.,    and   that    S.    was   entitled    to    share 
on  M.'s  diath  as  "  issue  of  G." 
In  re  Smilter;  Bedford  r.  Hughes,  [1903]  1 
LCh.  198;  72  L.  J.  Ch.  102;  51  W.  K.  231;  87 
L.  T.  644— Kekewich,  J. 

100.  "  Children"— Children  born  uf  a 
Woman  with  whom  Testator  was  Living  as 
his  fFi/e.]— The  testator  went  through  a 
form  of  marriage  with  his  sister's  daughter, 
and  they  lived  together  as  husband  and  wife, 
she  taking  his  name.  Three  weeks  before  a 
daughter  was  born  to  them  he  made  a  will 
in  which,  after  giving  legacies  to  the  lady's 
brothers,  he  gave  the  residue  of  his  property 
to  a  trustee  upon  trust  for  the  lady,  describing 
her  by  his  own  name  and  also  by  her  maiden 
name,  for  her  life,  and  from  and  after  her 
death  "  in  trust  for  all  her  children  living 
at  my  decease,  who,  being  sons,  shall  attain 
the  age  of  21  years,  or,  being  daughters, 
shall  attain  that  age  or  marry  under  that 
age,  in  equal  shares;  and,  if  there  shall  be 
only  one  such  child,  the  whole  to  be  in  trust 
for'that  one  child."  The  testator  then  went 
abroad  and  died  abroad.  Before  the  testator 
died  a  daugliter  was  born,  of  which  fact  the 
testator  was  made  aware. 

Held — (1)  that  a  gift  by  will  (secus  by 
deed)  to  a  Avoman's  future  illegitimate  chil- 
dren born  in  the  donor's  lifetime  and  not 
defined  by  reference  to  paternity  is  not  void 
for  uncertainty  or  contrary  to  public  policy. 

Occh-ston  V.  Fullalove  ((1874)  L.  R.  9  Ch. 
147)  and  In  re  Hastie  ((1887)  35  Ch.  D.  728;  56 
L.  J.  Ch.  792;  35  W.  R.  692;  57  L.  T.  168— 
Stirling,  J.)   followed. 

(2)  that,  upon  the  tiue  construction  of  the 
will,  the  testator  intended  to  use  the  word 
"  children "  as  including  illegitimate  chil- 
dren, and  that,  therefore,  the  daughter  was 
entitled  to  the  residue  contingently  upon 
attaining  21  or  marrying. 
In  re  Loveland;  Loveland  v.  Loveland,  [1906] 

[1  Ch.  542;  75  L.  J.  Ch.  314;  94  L.  T.  336; 
22  T.  L.  R.  321— Eady,  J. 

101.  "  Children  helonging  to  me  "  —  Will 
of  Mother— Future  Illegitimate  Children- 
Validitzj  of  Provision  /or.]— A  spinster  made 
a  will  leaving  her  property  in  trust  for  all 
the  children  who  might  belong  to  her  at  tlie 
date  of  her  death.  Two  years  later  she  had 
an  illegitimate  child  who  survived  her. 

Held- (1)  that  there  is  a  distinction  be- 
tween a  provision  for  future  illegitimate 
children  made  by  a  man  and  by  a  woman, 
the  question  of  immoral  consideration  not 
arising  in  the  latter  case;  and,  therefore, 

(2)  that  the  child  took  under  the  will  a.id 
was  entitled  to  probate. 
In  toe  Goods  of  Frogley,   [1905]   P.  137;   74 

[L.  J.  P.  72;  54  W.  R.  48;  92  L.  T.  429;  21 
T.  L.  R.  341-Dean.  J. 

102.  Children  of  a  Daughter  —  Treated  as 
Grandchildren.']  —  A  testatrix  left  property 


to  her  J.iughlcr  M.  for  life  for  her  separate 
use,  so  that  she  could  not  have  power  while 
under  coverture  to  dispose  of  the  same,  and 
after  her  death  to  her  children. 

M.  had  children  by  a  man  with  whom  she 
had  lived  without  Marriage,  and  who  had 
died  before  testatrix.  Her  children  had 
been  much  in  her  mother's  house  and  had 
been  treated  by  her  as  her  grandchildren. 

HtLD — that  they  were  entitled  to  the  pro- 
perty in  remainder  to  M. 

O'LouGHLiN  V.  Bellew,   [1906]   1   Ir.  R.  487— 
[Walker,  L.  C. 

103.  Gift  to  Children  by  Name  of  Leyaty 
and  Share  of  Residue — Gift  to  Next-of-Kin 
of  Children  in  Default — Illegitimate  Cliil- 
dr.cn — Persons  Entitled  under  the  Statute 
of  Distribution.] — A  testator  bequeathed  a 
pecuniary  legacy  to  each  of  his  seven  chil- 
dren by  name,  and  he  directed  his  trustees 
to  stand  possessed  of  his  residuary  estate 
after  the  death  of  his  wife  in  trust  in  equal 
shares  for  such  of  his  seven  children  there- 
inbefore named  as  should  be  then  living 
and  should  have  attained,  or  should  attain, 
the  age  of  twenty-one  years.  And  the  tes- 
tator directed  his  trustees  to  retain  the 
legacy,  and  the  shaie  of  his  residuary  estate 
which  any  daughter  of  his  might  take  under 
the  provisions  thereinbefore  contained,  and 
to  hold  the  same  upon  trust  to  pay  the  in- 
come of  each  such  daughter's  legacy  and 
share  to  her  during  her  life  for  her  separate 
use,  and  from  and  after  her  death  upon 
trust  to  pay  the  income  to  her  husband  for 
life  or  any  less  period,  if  she  should  so  direct 
or  appoint,  and  subject  thereto  in  trust  for 
her  children,  and  in  default  of  children  then 
to  persons  entitled  under  the  Statute  of  Dis- 
tribution, in  case  she  had  died  possessed 
thereof  without  having  been  married.  One 
of  the  daughters  was  one  of  three  illegiti- 
mate children,  and  died  leaving  a  husband 
surviving  her,  but  without  having  had  any 
issue;  she  never  in  any  way  exercised 
the  power  of  appointment  in  favour  of  her 
husband. 

Held— that  the  testator  treated  all  his 
children  as  akin  to  one  another,  and  that 
the  persons  intended  to  take  the  gift  over 
were  the  next  of  kin,  not  on  the  footing  tliat 
the  illegitimate  childien  were  of  kin  to  no- 
body, but  on  the  footing  that  they  were  of 
kin  to  those  described  by  the  testator  as 
their  brothers  and  sisters. 

In  re  Stanley's  Estate  ((1868)  L.  K.  5  K.i. 
303— Page  Wood.  Y.-C.)  overruled. 

Decision  of  Kekewich.  J.  ([1901]  2  Ch.  578; 
70  L.  J.  Ch.  856;  50  W.  R.  102;  85  L.  T.  447), 
revL'ised. 
In  re  Wood:  Wood  v.  Wood.  [1902]  2  Ch.  542; 

[71  L.  J.  Ch.  723;  50  W.  R.  695;  87  L.  T.  316; 
18  T.  L.  R.  710- (\  .\. 


104.  lirputntinn  c.v  Childnn  ,il  Ihifr  of 
Will-Gift  of  lii-siduary  Estate  to  Children 
—Child  Born  after  Date  of  Will  but  before 
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the  Death  of  Testatrix— Exclusion.']— K  tes- 
tatrix by  lier  will  made  on  ITtli  July,  1876, 
bequeathed  her  residuary  estate  "  in  trust 
equally  for  all  such  of  the  children  (being 
daughters)  of "  her  nephew  E.  Du  B.,  her 
niece  A.  A.,  wife  of  J.  A.,  and  her  niece 
J.  H.,  wife  of  G.  H.,  "  as  shall  live  to  attain 
the  age  of  twenty-one  years  or  marry  under 
that  age,  and  each  child  shall  be  paid  her 
share  on  attaining  that  age  or  marrying 
under  it."  The  testatrix  died  on  2nd  July, 
1883.  E.  Du  B.  was  then,  as  he  had  been 
for  many  years  previously,  living  with  a 
person  reputed  and  believed  by  the  testatrix 
and  the  rest  of  the  familj'  to  be  his  lawful 
wife,  and  there  was  issue  of  this  union  three 
daughters,  Gertrude  and  Alice,  born  before 
the  date  of  the  will,  and  Jessie,  born  after 
that  date  on  8th  April,  1879.  It  was  proved 
that  the  testatrix  died  in  the  full  belief  that 
the  three  reputed  daughters  of  E.  Du  B. 
were  included  as  children,  being  daughters 
of  E.  Du  B.  in  the  class  among  whom  she 
had  directed  her  residuary  estate  to  be 
divided.  It  was  contended  that  they  were 
not  so  included,  and  that  none  of  them  took 
a  share. 

Held— that  the  children  Gertrude  and 
Alice  must  be  treated  and  share  as 
daughters  of  E.  Du  B.  in  the  distribution  of 
the  residuary  estate;  that,  as  Jessie  was  not 
in  existence  at  the  date  of  the  will,  and  not 
having  been  a  reputed  child  of  Du  B.  at 
the  date  of  the  will,  she  was  not  entitled 
to  anv  share  under  the  residuary  gift. 

Eoit  V.  Sindrey  ((1868)  L.  E.  7  Eq.  170; 
38  L.  J.  Ch.  126;  17  W.  E.  249;  19  L.  T. 
6G9),  and  Hill  v.  Crook  ((1873)  L.  E.  6  H.  L. 
265;  42  L.  J.  Ch.  702;  22  W.  E.  137-H.  L.) 
discussed. 

In    re    Bolton    ((1886)    31   Ch.    D.    542;    55 
L.  J.  Ch.  398;  34  W.  E.  325)  followed. 
In  ee  Du  Bochet;  Mansell  r.  Allen,  [1901]  2 

[Ch.  441;  70  L.  J.  Ch.  647;  49  W.  E.  588; 
84  L.  T.  710— Joyce,  J. 

105.  Gift  to  Specified  Number  of  Illegiti- 
mate Children— Benefit  of  Illegitimate  Child 
of  whose  Existence  Testator  teas  Ignorant— 
Presumption— Evidence  of  Intention.l—A 
testator  gave  a  share  of  the  residue  of  his 
estate  to  the  three  children  respectively  of 
C.  L.,  born  prior  to  her  marriage  with  him, 
knowing  that  she  had  three  illegitimate 
children  of  whom  he  was  the  father. 

Held— that  in  the  absence  of  proof  that  the 
testator  knew  of  an  illegitimate  daughter  by 
another  man,  there  was  no  ground  for  hold- 
ing that  the  testator  intended  to  include  her 
in  the  gift. 
In  re  Mayo;  Chestee  v.  Keirl,  [1901]  1  Ch. 

[404;    70    L.    J.    Ch.    261;    84   L.    T.    117- 
Farwell,  J. 

106.  Illegitimate  Son  recognised  as  a  "Son" 
— His  Children  therefore  included  in  Grand- 
children.']—A.   testatrix   appointed    "  my  son 


G.  K.  and  my  son-in-law  L.  G."  trustees  and 
executors.  She  gave  her  residuary  estate 
for  division  "  between  all  my  grandchil- 
dren." 

G.  K.  was  illegitimate. 

Held— that  as  she  had  recognised  him  as 
her  "  son,"  the  term  grandchildren  would 
include  his  children. 

In  re  Kiddle;  Gent  v.  Kiddle,  (1905)  53  W.  E. 
[616;  92  L.  T.  724-Kekewich,  J. 

107.  Fntention  of  Testatrix  Mistaken  as  to 
Legitimacy  —  Roman-Dutch  Law.]  —  Effect 
given  to  the  express  intention  of  a  testatrix 
to  benefit  a  specified  class  of  children,  even 
where  she  was  in  error  in  believing  that  as 
a  fact  they  had  been  legitimated  by  the 
Roman-Dutch  law,  which  legitimates  children 
born  out  of  wedlock  when  the  parents  are 
subsequently  married  by  lawful  ceremony. 
In  re  Plant;  Griffith  v.  Hill,  (1899)  47  W.  E. 
[183— Kekewich,  J. 


(c)  "  Issue." 

108.  "  Gift  over  to  Other  of  my  Children 
and  their  Issue "  —  Issue  of  Children  not 
Predeceasing  Testatrix.]— X  will  contained 
a  gift  over,  upon  failure  of  the  line  of  one 
of  testatrix's  children,  in  favour  of  her  other 
children  and  their  issue,  subject  to  the  con- 
dition that  only  those  who  took  under  the 
original  gift  should  share  in  such  gift  over. 

One  of  the  children  died  without  issue, 
and  the  question  now  arose  as  to  whether 
A.  and  B.  (tM'o  of  the  grandchildren)  were 
entitled  to  share  in  the  distribution  of  such 
child's  original  legacy. 

A.  and  B.  took  original  shares  under  the 
will  in  substitution  for  their  mother,  who 
was  alive,  but  received  no  legacy. 

Held— that  A.  and  B.  were  entitled  to 
share  in  the  distribution;  the  word  "issue" 
must  receive  its  plain  and  ordinary  meaning, 
and  could  not  be  restricted  to  the  issue  of 
those  children  who  died  in  the  lifetime  of 
the  testatrix,  unless  the  rest  of  the  will 
clearly  required  such  a  restricted  meaning; 
and  in  the  present  case  there  was  nothing 
inconsistent  with  the  ordinary  meaning. 

Edyvean  and  Others  v.  Archer  and  Others, 

[1903]  A.  C.  379;  72  L.  J.  P.  C.  85;  89  L.  T. 

4;  19  T.  L.  E.  561-P.  C. 

109.  Legacies  to  he  Settled  on  Marriage 
on  Daughters,  and  on  their  Demise  on  tlieir 
Issue— Issue  read  as  C/n7dren.]— A  testator 
bequeathed  to  each  of  his  four  unmarried 
daughters  ^610,000  New  Government  Stock, 
to  be  paid  and  assigned  to  each  as  a  mar- 
riage portion  on  their  respective  marriages, 
and  .£20,000  Old  Government  Stock,  to  be 
settled  on  each  marriage  strictly  on  his  said 
daughters,  and  on  their  demise  on  their 
lawful  issue,  share  and  share  alike,  not  to 
be  subject  to  the  control  of  any  husband  his 
daughters  might  marry,  and  in  case  of  any 
of  his  said  daughters  dying  and  leaving  no 
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lawful    issue    to    attain    twenty-one    or    get 
married,   then   such    share   of   Old    Stock   to 
be  divided,   share  and  share  alike,  between 
the  survivors  of  his  said  four  daughters. 

Held— that   the   word   "  issue "   should   be 
restricted  to  children. 
Harris  u.  Loftds,  [1899]  1  Ir.  E.  491-V.  C. 

110.  Several  Gifts  over  to  Issue  restricted 
to  Children— One  Gift  over  not  so  restricted  \ 
—  Uniform  Meajimg.]— Whenever  in  a  deed,  | 
or  will,  or  other  document,  it  is  found  that  ^ 
a  word  used  in  one  part  of  it  has  some  clear 
and  definite  meaning,  then  the  presumption  ! 
is  that  it  is  intended  to  mean  the  same  thing  ' 
where,  when  used  in  another  part  of  the 
document,  its  meaning  is  not  clear. 

A  testator  bequeathed  twelve  distinct 
legacies,  with  gift  over  to  the  issue  of  the 
legatee  dying  in  his  lifetime.  In  the  case 
of  eleven  of  the  legacies  the  gifts  over  con- 
tained words  restricting,  either  expressly  or 
hv  the  application  of  the  principle  of  Sibley 
V.  Perry  ((1802)  7  Ves.  522;  6  E.  E.  183),  the 
class  of  issue  to  children.  The  word  "issue" 
in  the  gift  over  of  the  remaining  legacy  was 
not  qualified  by  any  such  restriction. 

Held— that  as  regards  the  solitary  case 
where  the  testator  had  not  clearly  defined 
his  meaning  of  the  word  "issue,"  he  had, 
from  the  use  which  he  had  made  of  the 
word  in  other  parts  of  his  will,  shown  that 
he  meant  it  to  have  the  more  limited  mean- 
ing—that is,  that  in  that  case  also  the  word 
"  issue "  was  to  have  the  common  significa- 
tion of  "  children." 

Decision  of  Kekewich,  J.  ([1899]  1  Ch.  703; 
68  L.  J.  Ch.  319;  47  W.  E.  374;  80  L.  T.  257), 
reversed. 
Im  ee  Birks;  Kenton  v.  Birks,  [1900]  1  Ch. 

[417;  69  L.  J.  Ch.  124;  81  L.  T.  741— C.  A. 

(d)  Miscellaneous. 

111.  "Lessees  or  Holders  of  the  Present 
Leases."]-A  testator  by  his  will  left  his  real 
estate  "  to  the  lessees  or  holders  of  the  pre- 
sent leases  in  the  quantities,  dimensions, 
and  measurements  set  forth  in  their  respec- 
tive leases." 

Held- that  the  words  should  not  be  con- 
fined to  the  original  lessees,  but  included  the 
assignees  of  the  original  leases. 
King  v.  Rymill,  (1898)  67  L.  J.  P.  C.  107;  78 
[L.   T.  696-P.   C. 

112.  Locality  of  Property-Personal  I'ro- 
perty  "in  United  Kingdom"-"  In  South 
Africa  "—Shares  and  Bonds  in  Forciyn  Com- 
panies—Shares Transferable  in  London  and 
Abroad  -  Locality  -  "  Rome  "  Trustces-- 
"  Foreign"  Trustees.']— A  testator  lett  to 
"hom^"  trustees  all  his  personal  estate  in 
the  United  Kingdom,  and  to  "  foreign  '  trus- 
tees all  his  personal  csfate  in  South  Africa 
upon  different  trusts.    He  possessed— 


(a)  Bonds  in  a  Soutli  African  Water  Com- 
pany, which  had  no  office  in  England;  tlie 
bonds  were  at  his  London  Bank,  but  were 
only  payable  in  South  Afiica. 

(b)  Shares  in  mining  companies  constitu- 
ted under  the  colonial  laws,  and  having  their 
head  offices  in  South  Africa;  they  had  also 
duplicate  registers  and  offices  in  London 
where  shares  could  be  transferred ;  the  cer- 
tificates were  at  the  testator's  London  Bank. 

Held— that     the     bonds     passed     to     the 
"  foreign "   trustees,  but  the  shares  to   the 
"  home  "  trustees. 
In  re  Clark;  McKecknie  v.  Clark,   [1904]   1 

[Ch.  294;  73  L.  J.  Ch.  188;  52  W.  E.  212;  89 
L.  T.  736;  20  T.  L.  E.  101-Farwell,  J. 

113.  "  Domestic  Servant  " — Laundress.] — 
The  plaintiff  had  been  over  ten  years  in  a  tes- 
tator's service  as  laundress;  she  received  =£60 
per  annum,  paid  quarterly,  and  worked  in  a 
laundry  in  a  yard  adjoining  his  house,  but 
supplied  her  own  food  and  lived  in  her  own 
house  some  distance  away. 

Held— that  she  was  not  entitled  under  his 
will  to  a  legacy  as  a  "  domestic  servant." 

Ogle  v.  Morgan  ((1852)  1  De  G.  M.  &  G. 
359)  followed. 

In  be  Ogilby;  Cochrane  v.  Ogilby,  [1904]  1 
[Ir.  E.  525— M.  E. 

Hi.  Servants  — Legacy  of  "One  Year's 
Wages"— Only  Servants  Uircd  by  the  Year, 
or  whose  Wages  Calculated  by  the  Year.]— 
A  legacy  to  servants  of  "  one  year's  wages  " 
does  not  extend  to  servants  whose  wages  are 
calculated  by  the  week  or  month. 

Blackwcll  V.  Pennant  ((1832)  22  L.  J.  M.  C. 
155;  9  Hare  551).  followed. 

Decision  of  Joyce,  J.   ((1904)  73  L.  J.  Ch. 
847),  affirmed. 
In   re  Eavensworth;     Eavensworth  v.   Tin- 

[dale,  [1905]  2  Ch.  1 ;  74  L.  J.  Ch.  353 ;  92  L.  T. 
490;  21T.  L.  E.  357-C.  -A. 

(e)  "  Money." 

115.  "Any  Money  .  .  .  that  may  be  in  my 
Possession  at  my  Death"— Ucvcrsionary  In- 
terest—Besiduary  Personal  A'sfafe.]— The 
only  clause  in  her  will  by  which  a  testatrix 
disposed  of  her  residuary  pcisonal  estate 
was  this:  "Any  money  not  mentioned  in  the 
aforesaid  bequests  that  may  bo  in  my  pos- 
session at  my  death,  after  payment  of  m.r 
debts,  funeral  and  testamentary  expenses,  I 
give  absolutely  to  C.  T.  W.  P." 

IIei.d— that  it  was  obvious  from  the  nature 
of  the  previous  bequosis  [invest ments]  that 
tho  testatrix  did  not  use  tlio  word  "  money  " 
in  tho  strict  literal  signifievition  of  (ho  word 
as  denoting  cash :  that  tho  word  "  money  " 
as  it  is  given  in  tho  form  nf  nionoy  remain- 
ing after  payment  of  debts  and  funeral  and 
testamentary  oxponM-s,  moant  tlio  residuary 
personal  estate;  tho  words  "  tliat  may  be  in 
my  pos.session  "  wore  not  used  with  reference 
to  the  distinction  which   lawyers  draw  be- 
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tween  interests  in  possession  and  in  rever- 
sion; that  the  testatrix  intended  to  dispose 
of  her  whole  personal  estate  which  was  not 
specifically  given,  and,  therefore,  included  a 
reversionaiy  interest  in  personalty. 
In  re  Egak;  Mills  v.  Penton,  [1899]  1  Ch.  688; 
[68  L.  J.  Ch.  307;  80  L.  T.  153-Stirling,  J. 

116.  "  Balance  "  —  Gift  to  Widow— Gift 
Over  of  "Balance,"  if  any,  of  Money,  dc,  if 
any,  on  her  Be-marriage.] — A  testator  gave 
the  residue  of  his  estate  to  his  wife  for  her 
sole  use  and  benefit  so  long  as  she  should  con- 
tinue his  widow.  Should  she  marry  again, 
then  the  "^  balance,"  if  any,  of  the  money 
and  farm  stock,  not  to  exceed  d£400,  should 
be  divided  between  his  brothers  and  sisters, 
if  any  should  be  living.  The  widow  married 
again  on  June  1st,  1901,  and  alleged  that  at 
that  date  i'150  only  of  the  residue  remained 
in  her  hands  unexpended. 

Held — that  that  "  balance  "  meant  the  bal- 
ance of  residue  unexpended  on  the  day  of 
the  second  marriage ;  and  that  an  inquiry 
must  be  directed  what  was  the  amount  of 
the  balance,  if  any,  of  money  and  proceeds  of 
sale  of  farm  stock,  part  of  the  residuary 
estate  of  the  testator  remaining  unexpended, 
in  the  hands  of  the  plaintiff  on  the  1st  June, 
1901,  the  date  of  her  second  marriage. 
In  re  Eowland;  Jones  v.  Eowland,  (1902)  86 
[L.  T.  78— Eady,  J. 

117.  "Book  Debts" — Balance  on  Business 
Aecount  at  Bank — Construction.] — A  bequest 
of  the  "  effects  used  in  the  business  carried 
on  by  me  .  .  .  and  all  book-debts  owing  to 
me,  and  the  benefit  of  all  contracts  entered 
into  by  me  in  respect  of  the  said  business  at 
the  time  of  my  decease," 

Held — not  to  include  a  balance  on  the  busi- 
ness account  at  a  bank. 
In  re  Haigh,  (1907)  51  Sol.  Jo.  343— Parker,  J. 

118.  "  Money  in  Bank  " — Money  upon  De- 
posit.]—A  testator  left  to  his  wife  "all 
moneys  ...  in  any  ether  banks  in  my 
name." 

Held — that  this  phrase  included  a  deposit 
receipt  for  ^82,000,  repayable  four  years  after 
its  date. 
Russell  v.  Bain,  (1903)  5  F.  716— Ct.  of  Sess. 

119.  "Money  in  Banks" — Legacy  due  to 
Testatrix,  but  not  Known  of  by  her— Paid 
into  a  Bank  in  Trust  for  her.] — A  testatrix 
at  the  time  of  her  death  was  entitled  to  a 
legacy  (of  which  owing  to  her  illness  she 
knew  nothing)  from  a  brother;  the  executois' 
agents  paid  it  into  a  bank  in  their  names  in 
trust  for   her. 

Held — that  it  did  not  pass  under  the  be- 
quest by  her  of  "  any  money  m  banks  after 
paying  my  lawful  debts,  &c.,"  but  passed  to 
her  next-of-kin,  her  will  containing  no  other 
directions  as  to  the  disposition  of  her  estate. 
Masson  v.  Smellie,  (1904)  6  F.  148— Ct.  of  Sess. 


120.  "Moneys  Owing"— Money  on  Deposit 
at  Bank— Payable  only  after  Notice.]— A  be- 
quest of  "  moneys  owing  to  "  a  testator  car- 
ries money  standing  in  his  name  at  the  bank 
on  deposit  account  aud  bearing  interest, 
whether  it  be  withdrawable  upon  demand  or 
only  after  seven  days'  notice. 

In  re  Derbyshire;  Webb  v.  Derbyshire,  [1906] 

[1  Ch.  135;  75  L.  J.  Ch.  95;  54  W.  E.  135;  94 

L.  T.  138-Buckley,  J. 

121.  "  Ready  Money  " — Money  on  Deposit.] 
—Money  on  deposit  at  a  bank,  withdrawable 
upon  fourteen  days'  notice,  does  not  pass 
under  a  gift  of  "  ready  money." 

Mayorc    v.    Mayore    ([1897]    1    Ir.    E.    324) 
followed. 
In  re  Wheeler;  Hankinson  r.  Hayter,  [1904] 

[2  Ch.  GO;  73  L.  J.  Ch.  576;  52  W.  E.  586; 
91  L.  T.  227— Warrington,  J. 

122.  "Ready  Money" — "Pecuniary  divest- 
ments"— Money  on  Deposit  at  Bank.] — A  be- 
quest of  "  ready  money "  will  not  include 
money  on  deposit  at  a  bank  and  subject  to 
more  than  twenty-four  hours'  notice  of  with- 
drawal ;  nor,  in  the  absence  of  special  indica- 
tion, will  a  bequest  of  pecunarj'  investments 
include  such  money. 

In  re  Price;  Price  v.  Newton,   [1905]  2  Ch. 

[55;  74  L.  J.  Ch.  437;  53  W.  E.  600;  93  L.  T. 

44— Farwell,  J. 

123.  "The  Rest  of  My  Money"  —  No 
Executor  Appointed— No  Gift  of  Residue.]  — 
There  is  no  absolute  technical  meaning  given 
to  such  a  word  as  "money"  in  a  will,  but 
its  meaning  in  every  case  must  depend  upon 
the  context,  if  there  is  any,  which  can  ex- 
plain it,  and  those  surrounding  circumstances 
which  the  Court  is  bound  to  take  into  con- 
sideration in  determining  the  construction. 

A  testator  by  his  will  appointed  no 
executor,  but  after  revoking  all  former  wills 
and  codicils,  he  bequeathed  .£100  to  his 
brother,  and  left  "  the  rest  of  my  money  "  to 
be  equally  divided  amongst  six  persons, 
whom  he  named.  There  was  no  gift  of 
residue.  The  estate  consisted  of  money,  per- 
sonal effects,  and  a  policy  of  insurance. 

Held— that  the  use  of  the  term  "  money  " 
in  the  will  was  intended  by  the  testator  to 
cover  all  his  personal  estate. 

Prichard  v.  Prichard  ((1870)  L.  E.  11  Eq. 
232;  40  L.  .1.  Ch.  92;  19  W.  E.  226;  24  L.  T. 
(n.s.)  259),  and  In  re  Cadogan  ((1883)  25  Ch. 
D.  154;  53  L.  J.  Ch.  207;  32  W.  E.  57;  49 
L.  T.  666)  followed. 

In  the  Goods  of  Bramley,    [1902]   P.   106;   71 
[L.  J.  P.  32;  85  L.  T.  645— Barnes,  J. 

(f)  Eeal  or  Personal  Estate. 

124.  Advowsons  in  Gross — "  Real  Estate  in 
the  County  of  L."—Apt  W ords— Surrounding 
Circumstances.]— G.  H.,  who  owned  two  ad- 
vowsons, both  situate  in  the  county  of  L., 
and  close  to  an  estate  which  he  had  purchased 
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there,  gave  one  of  his  sons  the  option  of  ac- 
quiring this  estate,  "  and  all  other  my  real 
estate  in  the  county  of  L."  at  a  certain  price, 
as  part  of  his  share  iinder  the  will,  and  in 
the  event  of  his  exercising  that  option  de- 
vised to  him  the  said  estates  absolutely.  The 
son  having  exercised  the  option,  the  question 
was  now  raised  whether  these  advowsons, 
which  were  in  gross,  passed  under  the  will. 

Held — that  upon  the  general  tenor  of  the 
will  construed  with  reference  to  the  sur- 
rounding circumstances,  the  advowsons 
passed  under  these  words. 

Crompton  v.  Jarratl  (30  Ch.  Div.  298)  con- 
sidered. 
Is  RE  Hodgson'  ;  Taylor  v.  Hodgson,  [1898]  2  Ch. 

[515;  07  L.  J.  Ch.  591;  L.  T.  345;  47  W.  E. 
44— Romer,  J. 

125.  "  Chattels  Real"— Rent  Charge  issuing 
out  of  Leaseholds. 1— A  rent  charge  issuing 
out  of  leaseholds  held  for  a  term  of  years  is 
a  "  chattel  real "  passing  under  a  devise  of 
real  estate  and  chattels  real. 

Decision  of  Byrne,  J.,  [1904]  1  Ch.  Ill;  73 
L.  J.  Ch.  98;  20  T.  L.  R.  71— affirmed. 
In  re  Fraser;  Lowther  v.   Fraser,   [1904]   1 

[Ch.  726;  73  L.  J.  Ch.  481;  52  W.  R.  516;  91 
L.  T.  48;  20  T.  L.  R.  414-C.  A. 

125.  "  Devise"— "  Personal  Estate  and 
Effects"— Real  Estate  held  to  be  Included.} 
—Subject  to  payment  of  his  debts,  W.  gave, 
devised  and  bequeathed  his  "personal  estate 
and  effects  whatsoever  and  wheresoever  and 
of  what  nature  or  kind  soever  .  .  ."  to  his 
wife,    "  her    heirs,    executors,  .  .  .  &c." 

Hei,d— that,  having  regard  to  the  charge 
of  debts,  and  the  use  of  the  words  "  devise  " 
and  "  heirs,"  the  real  estate  must  be  taken 
as  included  in  the  gift  to  his  wife. 
In  re  Wass,  In  re  Clark,  (1907)  95  L.  T.  758— 
[Neville,  J. 

127.  "  Estate  and  Effects  "  —  Residuary 
"Gift  and  Bequest"  of— Trusts  pointing  to 
Personalty— Whether  Real  Estate  included:] 
—The  Court  always  leans  against  an  intes- 
tacy. 

A  will  contained  the  following  words  :  "  As 
to  all  my  ready  money,  securities  for  money, 
stock  in  any  of  the  public  stocks  of  Great 
Britain,  and  all  the  rest,  residue,  and  re- 
mainder of  my  estate  and  effects  whatsoever 
and  wheresoever,  I  give  and  bequeath  the 
same  and  every  part  thereof"  to  executors 
upon  certain  trusts.  In  describing  the 
trusts  the  testator  used  the  words  "  in- 
come," "  interest,  dividends,  and  annual 
proceeds,"  "produce,"  and  "the  said  trust 
moneys,  stocks,  funds,  and  securities."  He 
had  not  otherwise  disposed  of  his  real 
estate. 

Held— that,  "effects"  being  sufficient  to 
pass    all    the    personal    estate,    prima   facie  I 
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"estate"  must  be  taken  to  refer  to  realty; 
that  "  give  "  is  effective  to  pass  realty ;  and 
that  the  inappropriateness  of  some  of  the 
language  used  was  not  sufficient  to  prevent 
the  Court  treating  the  "  gift "  as  a  good 
residuary  devise. 

D'Almaine  v.  Moseley  ((1853)  1  Drew  G29; 
Fullerton  v.  Martin  (1853)  22  L.  J.  Ch.  893; 
and  Saumarez  v.  Saumarez  (1839)  4  My  & 
Cr.  331;  48  R.  R.  116)  followed. 

Kirby-Smith  v.  Parnell,  [1903]  1  Ch.  483;  72 
[L.  J.  Ch.  468;  51  W.  R.  493-Buckley,  J. 


128.  "Freehold  Lands  and  Hereditaments 
at  M."—Two  Freehold  Fields— Two  Fields 
"Customary  Freehold"— Latter  held  to  be 
Included.]— In  1886  testatrix  inherited  from 
a  brother,  who  died  intestate,  four  fields  at 
M.;  two  of  these  fields  only  were  really  free- 
hold, the  others  being  privileged  copyholds, 
but  it  was  proved  that  land  of  this  tenure 
was  locally  known  as  "customary  freehold," 
or  merely  "freehold";  the  testatrix  was 
never  admitted,  nor  did  she  ever  pay  any 
customary  rent,  and  there  was  no  reason  to 
suppose  that  she  was  aware  of  any  distinc- 
tion of  tenure. 

By  her  will,  made  in  1899,  she  devised 
her  "  freehold  land  and  hereditaments  at 
M."  to  the  defendant,  who  had  for  many 
years  rented  from  her  all  the  four  fields. 

Held— that    under    the    circumstances    all 
the   four   fields   passed   under   the  devise   of 
freeholds  in  spite  of  the  fact  that  there  was 
a  residuary  devise. 
In   re  Steel;  W.appett  v.  Robinson,   [1903]   1 

[Ch.  135;  72  L.  J.  Ch.  42;  51  W.  R.  252;  87 
L.  T.  548— Eady,  J. 

129.  Gift  of  Life  Interest  in  Real  Estates 
and  Personal  Estate  followed  by  Gift  of 
"Personal  Estates" — "Personal  Estates" 
Held  to  Include  Real  Estatc.l-A  testator, 
after  giving  and  bequeathing  his  real 
estates  and  all  his  personal  estate  and  effects 
to  his  wife  for  her  life,  after  her  death 
gave  to  certain  relatives  "  an  equal  share 
of   my   personal   estates,   etc.,   etc." 

Held— that  the  gift  after  the  death  of  the 
wife  included  the  real  estate  of  the  testator. 

In  re  Andrew's  Estate;  Creasy  v.   Greaves. 
[(1902)  50  W.  R.  471-Buckley,  J. 


130.  "  Hereditaments"  —  Condition  ns  to 
Resettling— Money  held  upon  Trust  for  In- 
vestment in  Land.]—G.  by  will  settled  realty 
upon  his  son  in  strict  settlement  upon  con- 
dition that  the  son  siionld  deal  in  a  certain 
way  with  and  re-settle  all  hereditaments  in 
which  he  had  an  estate  tail  under  an  ances- 
tor's will.  Tart  of  sucli  hereditaments  had 
been  sohl,  and  at  the  time  of  G.'s  death  the 
proceeds  were  held  by  trustees  subject  to  a 
trust  for  reinvestment  in  land. 

Held- that    these    proceeds    wore    innluded 
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in  the  word  "  hereditaments,"  and  must  be 
re-settled  in  order  to  comply  with  the  con- 
dition. 

In  be  Gosseun;  Gosselin  v.  Gosselin,  [1906] 

[1  Ch.  120;  75  L.  J.  Ch.  88;  54.  W.  E.  193— 

Far  well,  J. 

131.  Mortgagee  in  Possession—Specific  De- 
vise of  Freeholds— Devisee  entitled  to  Mort- 
gage Debt — Conveyancing  and  Law  of  Pro- 
perty Act,  1881  (U  &  45  Vict.  c.  41),  s.  30]— 
A  devise  of  land  is  only  a  devise  of  such 
estate  or  interest  as  the  devisor  has  in  the 
land,  and  prima  facie  whatever  estate  or 
interest  the  testator  has  in  land  will  pass 
under  a  devise  of  it  by  that  name,  if  it  is 
specially  referred  to  so  as  to  show  that  the 
testator  had  that  particular  land  in  his 
mind,  and  if  there  is  nothing  else  to  answer 
the  description. 

A  mortgagee  in  possession  of  two  freehold 
houses  died  having  by  his  will  devised  and 
bequeathed  all  his  real  and  personal  estate 
to  his  wife  and  appointed  her  sole  executrix. 
She  died  having  by  a  codicil  to  her  will  de- 
vised these  two  houses  by  name  to  her 
friend  J.  D.  in  fee  simple. 

Held— that  the  testatrix  intended  to  give 
to  J.  D.  all  her  interest  in  the  two  houses 
the  rents  and  profits  of  which  were  being 
received  by  her,  and  there  was  no  rigid  rule 
of  law  precluding  the  Court  from  giving 
effect  to  her  intention,  and  that  J.  D.  was 
entitled  to  the  mortgage  debt. 
In    re   Carter;  Dodds    v.    Pearson,    [1900]    1 

[Ch.  801;  69  L.  J.  Ch.  426;  48  W.  E.  555; 
82  L.  T.  526— Cozens-Hardy,  J. 

132.  Real  Estate  and  Leaseholds— Free- 
holds Subject  to  Lease— Leasehold  Interest.'] 
A  testator  by  his  will  gave  and  devised  "  all 
my  real  estate  whether  in  possession,  re- 
version, or  remainder,  to  "  W.  G.,  his  heirs 
and  assigns.  He  beqiieathed  all  his  lease- 
hold estate  to  other  persons.  He  died  en- 
titled to  houses  in  fee  subject  to  a  lease,  and 
also  entitled  to  a  sublease  of  them.  He  had 
other  freeholds  and  leaseholds. 

Held— that  the  testator  could  not  have  in- 
tended to  split  up  his  property  into  two 
parts,  when  it  had  been  for  many  years 
enjoyed  and  dealt  with  as  a  freehold  estate 
in  possession;  and  that  the  devise  passed  all 
his  interest  in  the  houses,  which  were  his 
freehold,  and  not  merely  his  freehold  in- 
terest in  those  houses  subject  to  his  lease- 
hold interest  therein. 
In    be    Guyton    and    Eosenberg's    Contract, 

[1901]  2  Ch.  591;  70  L.  J.  Ch.  751;  50  W.  E. 
38;  85  L.  T.  66— Cozens-Hardy,  J. 

133.  Residuary  "  Legatee  "—Whether  En- 
titled to  Undisposed  of  Realty— Such  Realty 
Acquired  Since  Date  of  Will— Extrinsic  Evi- 

(•(■ncc.]— A  testatrix  gave  a  pecuniary  legacy 
"  free  of  income  tax,"  specifically  disposed  of 
all  her  real  estate  except  a  cottage  "  free  of 


legacy  duty,"  and  "  bequeathed "  the  said 
cottage  to  E.  She  directed  her  furniture, 
etc.,  to  be  sold,  E.  having  the  option  to 
retain  specific  articles.  "  All  else  to  be  sold 
.  .  .  .  1  leave  E.  my  residuary  legatee." 
After  the  date  of  her  will  she  purchased 
other  real  estate. 

Held— that  there  were  no  sufficient  indi- 
cations in  the  will,  or  the  testatrix's  sur- 
roundings, to  displace  the  prima  facie 
meaning  of  legatee,  and  that  the  after- 
acquired  real  estate  did  not  pass  to  E.  but 
was  undisposed  of. 
In  re  Gibbs;  Martin  v.  Harding,  [1907]  1  Ch. 

[465;    76    L.    J.    Ch.    238;    96    L.    T.    423- 
Joyce,  J. 

(g)  "  Securities." 

134.  Primary  and  Secondary  Meaning- 
Railway  Stocks,  <£'C.]— A  testatrix  made  a 
bequest  of  "  all  securities  for  money  stand- 
ing invested  in  my  name."  Her  personal 
property  comprised  the  following  items : 
Mortgage  bonds,  India  stock,  perpetual  de- 
benture stocks,  perpetual  preference  stocks, 
and  shares  in  a  limited  company. 

After  the  testatrix's  death  a  list  in  her 
handwriting,  containing  the  above  items  and 
headed  "securities,"  was  found. 

Held— upon  the  construction  of  the  will  aa 
a  whole  that  the  secondary  or  popular  mean- 
ing of  the  word  "  security "  should  be 
applied  to  it,  and  that  the  bequest  included 
all  the  items  mentioned  above. 

Decision  of  Kekewich,  J.  (89  L.  T.  84), 
affirmed. 

In   re  Johnson;    Greenwood   v.   Greenwood, 
[(1904)  89  L.  T.  520— C.  A. 


135.  Primary  and  Secondary  Meanings- 
Stocks  and  Shares— Context— Admissibility 
of  Extrinsic  Evidence.']— The  word  "  securi- 
ties "  has  a  strict  and  primary  meaning, 
i.e.,  money  secured  upon  property,  and  also 
a  popular  and  wider  meaning,  which  in- 
cludes other   investments. 

A  general  broker  in  his  will  declared  that 
moneys  "  may  be  invested  in  such  securities 
as  my  trustees  in  their  absolute  discretion 
shall  think  fit;  and  I  authorise  my  trustees 
to  continue  or  leave  any  moneys  invested 
at  my  death  in  or  upon  the  same  securities." 

Held— that  it  was  apparent  from  the  con- 
text that  "  securities  "  meant  investments, 
and  included  stocks  and  shares  in  companies. 

Semble,  apart  from  any  context,  the  word 
"  securities "  in  a  legal  document  ought  to 
be  still  construed  in  its  strict  sense. 

Extrinsic  evidence  is  admissible  to  show 
that  expressions  used  in  a  will  have  acquired 
a  secondary  meaning  if  any  doubt  arises  as 
to  their  true  meaning  or  any  difficulty  as  to 
their  application  under  surrounding  cir- 
cumstances. 

Ogle  V.  Knipe  ((1869)  L.  E.  8  Eq,  434;  38 
L.  J.  Ch.  692)  considered. 
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Decision   of  Farwell,   J.    (89  L.   T.   85    (n)) 
reversed. 
In  ke  Kayxeu;  Eayner  v.  Eayner,  [1904]  1  Ch 

[176;    73   L.    J.    Ch.   Ill;   52    W. 


Ct) 


L, 

Survivor." 


K.   273; 
T.  G81— C. 


89 


136.  Gitt   to  Several  Daughters  of  Shares 
for    Life—"  Surviving"— Remainder    to    Re- 
spective Children  at  Twentij-one-Gift  over  of    respectively  should  die,  aud  no  child  or  other 
Share  of  Daughter  Dying  without  Issue- LI-    .^^^^^   ^^    ^j^^^   ^^    j^-^g   should    acquire   u 


—  Intestacy  —  Stirpital  Survivorsliip.]  —  \ 
testator  bequeathed  his  eight  and  half-si.x- 
teeuth  shares  in  business  upon  trust  as  to 
three-and-a-half-shares  to  his  son  M.  B.  H. 
lor  life,  and  after  his  death  for  his  children 
and  remoter  issue  (such  issue  to  be  boru  iu 
his  lifetime),  lie  also  bequeathed  iu  the 
same  way  two  other  shares  in  trust  for  his 
son  W.  H.,  and  three  other  shares  in  trust 
for  his  sou  13.  H.  After  these  gifts  the  will 
directed   that   in  case   any   of   his   said   sous 


dying 
vested  interest  in  the  shares  settled  upon 
them  respectively,  that  the  respective  shares 
of  such  of  his  said  sons  as  should  so  die.  and 
the  annual  income  thereof,  should  be  held 
for  the  benefit  of  the  survivors  or  survivor  of 
them  and  their  or  his  respective  issue,  in 
equal  shares  upon  such  and  the  like  trusts 
as  were  declared  with  respect  to  their  respec- 
tive original  share  or  shares.  There  was  no 
gift  over  on  death  of  all  three  sons  without 
I  issue,  either  as  to  the  business  or  as  to  the 
,.  1  residue.  The  testator  died  in  18G3;  M.  B.  H. 
her  children.  Then  followed  a  gift  over  o^  died  in  1879,  having  had  three  children; 
the  share  of  such  of  the  daughters  as  might  ^y  ^  j-^,^j  ^^  jggy^  having  had  five  children; 
die  without  leaving  issue  her  surviving  who  j  ^^^^  -^  jj  j-^j  j^  ^9^,^^  without  issue, 
attained  twenty-one,  unto  the  testatrix  s  j  Held— that  on  the  death  of  B.  H.  without 
"  surviving  "  daughters,  practically  m  the  |  ^^^^^^  j^-^  ^j^^^.^  -^  ^^le  business  fell  into  the 
same  manner  as  their  original  shares,  with  i  j.ggjjue,  and  that  there  was  an  intestacy  as  to 
an  ultimate  gift  over  to  third  persona  to  take  j^.^  ^j^^^.^  ^^  residue  thus  augmented, 
effect  in  the  contingency  of  all  the  testatrix  s  j  ^^^^^  ^Lso-that  the  third  proposition  in 
said  daughters^ dying  without  leaving  issue  ^^^  ^^^  Bowman  ((1889)  41  Ch.  D.  525.  532;  37 
'"         """  '"     '"  W.   K.  583;  GO  L.   T.  888— Kay,  J.)   was  not 


timate  Gift  over  to  Third  Persons  Contin- 
gently on  all  Daughters  Dying  without  Issue 
who  attained  Twenty-one— Stirpital  Survivor- 
ship.]—A  testatrix  gave  one-third  of  the 
income  of  a  money  fund  to  her  daughter  M. 
for  her  life,  and  after  her  death  one-third  of 
the  capital  to  the  children  of  such  daughter 
whom  she  might  leave  her  surviving,  and 
having  attained  or  who  should  attain  twenty- 
one,  share  and  share  alike.  The  testatrix 
made  a  similar  gift  to  her  daughter  C.  and 
her  children,  and  also  to  her  daughter  E.  and 
gift  over  of 


who  attained  twenty-one.  C.  died  in  1888, 
leaving  two  children  who  attained  twenty- 
one,  but  both  of  them  died  before  December, 
1900,  at  which  date  there  was  no  issue  living 
of  C.  M.  died  in  1899,  leaving  two  children, 
both  of  whom  were  defendants.  E.  died  in 
December,  1900,  without  leaving  any  issue 
her  surviving,  although  she  had  had  issue 
(among  other  children)  a  daughter  F.,  who 
attained  tweuty-one,  and  died  a  spinster  in 
the  year  1889.  The  question  to  be  deter- 
mined was  who,  upon  the  death  of  E.,  became 
entitled  to  her  share. 

Held— that  there  was  no  actually  "  surviv- 
ing "  daughter  of  the  testatrix  at  that  time, 
and  the  only  one  who  survived  by  her  chil- 
dren was  M. ;  that  it  was  immaterial  whether 
the  survivorship  was  by  children  or  issue 


warranted  by  the  authorities, 
Haeeison  v.  Haerison,  [1901]  2 
[L.  J.  Ch.  551;  49  W.  li 


Ch.  136;  70 
613;  85  L.  T.  39— 
Cozens-Hardy.  J. 


138.  "  Survivor  "  —  "  Other  "—Gift  Over- 
Context.}— By  his  will  a  testator  gave  legacies 
in  trust  for  his  three  illegitimate  children. 
i;400  for  T.,  <i;300  for  R.,  and  i;400  for  E.,  a 
married  woman,  for  her  separate  use.  The 
will  then  provided  as  follows  :  "'  And  iu  case 
of  the  decease  of  any  or  either  of  them,  the 
said  T.,  K.,  and  E.,  without  issue,  or  leaving 
issue  who  shall  not  live  to  attain  his,  her. 
or  their  age  of  twenty-one  years,  I  order  and 
direct  that  the  said  several  and  respective 
sum  and  sums  of  money  so  hereby  left  and 
and  that  the  children  of  M.  were  alone  bequeathed  to  and  for  them,  the  said  T..  K.. 
entitled  to  the  one-third  of  which  E.  received  j^^j  ^^  gijj^n  ^q  ,^,^1  ^q  equally  divided  be- 
the  income  during  her  life.  tweon  the  survivors  and   survivor  of  them. 

Dictum  of  Cotton,  L..T.,  in  Lucena  V.  Luccna     J.QJ.    .^^^j   during   the   term   of   their    natural 


((1877)  7  Ch.  D.  255,  269;  47  L.  J.  Ch.  203;  26 
W    K.  254;  37  L.  T.  420-C.  A.)  followed. 

O'Brien  v.  O'Brien  ([1B9G]  2  I.  K.  459)  not 
followed. 
In  re  Bilham;  Buchanan  v.  Hill,  [1901]  2  Ch. 

[169;  70  L.  J.  Ch.  518;  49  W.  II.  483;  84  L.  T 


lives,  and  to  their  issue  after  their  respective 
deaths  who  shall  live  to  attain  the  age  of 
twenty-one  years."  There  was  no  gift  over 
in  the  event  of  all  the  three  legatees  dying 
without  issue.  The  will  appointed  a  brother 
of  the  testator  (who  predeceased  him)  rosidu- 
499— Joyce.  J.  1  ary  legatee.  K..  who  was  unmarried,  pre- 
deceased the  testator.   A  suit  was  brought  for 
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T.'s  death  the  funds  in  Court  represented  a 
moiety  of  the  legacy  of  ,£300  given  to  R.,  with 
a  bequest  over,  and  the  legacy  of  M0(\  origin- 
ally bequeathed  to  T.  with  a  gift  over.  The 
children  of  E.  applied  for  payment  out  of  the 
funds  in  Court. 

Held— on  the  construction  of  the  will,  that 
the  children  of  E.  took  no  interest  in  the 
funds  in  Court,  in  which  T.  had  a  life 
interest,  because  their  mother  did  not  survive 
him,  and  that  the  Avord  "  survivor  "  must  be 
read  in  its  ordinary  signification,  and  not  as 
meaning  "other,"  with  the  result  that  there 
was  an  intestacy  as  regards  these  funds. 
Garland  v.  Smyth,  [1904]  1  Ir.  R.  35— C.  A. 

139.  "  Survivors"— Life  Estate— Absolute 
Cfjyi_]_A  testator  bequeathed  to  each  of  his 
four  daughters  JE10,000,  to  be  paid  to  them 
upon  marriage,  and  also  ^620,000  to  go  into 
strict  settlement;  if  any  of  the  daughters 
died  without  issue,  her  .£20,000  was  to  be 
divided  between  the  survivors  of  his  four 
daughters.  The  only  daughter  now  living 
was  a  widow,  aged  eighty-one,  and  child- 
less. The  ultimate  trust  under  her  mar- 
riage settlement  of  her  =£20,000  was  for  the 
persons  who,  by  virtue  of  the  will,  should 
be  entitled  to  the  same. 

Held— that,  in  the  events  which  had  hap- 
pened,  she  was  absolutely  entitled  to  such 
^20,000. 
Olphert  r.  Olphert,  [1903]  1  Ir.  R.  326-M.  R. 

liO.  "  Then  Surviving  "—Ordinary  and 
Natural  Meaning— No  Ambiguity. '\— A  testa- 
tor left  property  in  trust  for  his  seven  chil- 
dren for  their  lives,  and  after  their  respec- 
tive deaths,  in  trust  for  their  respective 
children  then  living  m  equal  shares;  if  any 
of  his  children  should  die  without  leaving 
children  entitled  to  take  under  the  will, 
then  the  shares  of  the  children  so  dying— 
both  their  original  shares  and  shares  accru- 
ing to  them  under  the  present  clause— were 
to  pass  to  their  "  then  surviving  "  brothers 
and  sisters  in  equal  shares,  and  after  their 
respective  deaths  to  their  respective  chil- 
dren in  the  manner  thereinbefore  provided 
with  respect  to  his  children's  original 
shares. 

After  the  testator's  death  three  of  his 
seven  children  died  without  issue,  and  their 
shares  were  divided  equally  among  the  sur- 
vivors; then  E.  died  leaving  children,  and 
upon  L.  dying  subsequently  witEout  _  issue, 
E.'s  children  claimed  to  participate  in  her 
original  and  accrued  shares. 

Held— that   the    words    "then    surviving" 
could  not  be  strained  so  as  to  include  them; 
and  that  only  the  two  children  of  the  testa- 
tor alive  at  L.'s  death  had  any  interest  in  j 
her  share. 

Decision   of   C.    A.    ([1901]    2   Ch.    738;    71 
L.  J.  Ch.  1;  85  L.  T.  432)  affirmed. 
Inderwick  v.   Tatchell,   [1903]   A.   C.  120;  72 
[L.  J.  Ch.  393;  88  L.  T.  399-H.  L.  (E.). 


141.  "Survivor  or  Survivors  "  when  to  be 
Construed  "  Other  or  Others "  —  Cross- 
remainders  by  Implication.'l  —  A  testator, 
after  making  certain  provisions  for  his 
widow  and  children  during  their  respective 
lives  out  of  the  income  of  his  estate,  con- 
tinued his  will  as  follows :  "  In  case  of  the 
death  of  my  son  C.  leaving  children,  then 
one-third  ...  of  such  annual  income  to 
such  children  as  hereinafter  mentioned 
.  .  .  and  upon  the  death  of  my  said  son  C. 
and  my  said  daughters  E.  and  S.  A."  he 
gave  one-third  part  of  his  property  to  the 
children  of  C.  in  equal  shares,  and  as  to  the 
two  remaining  one-third  parts  respectively 
to  the  children  of  E.  and  S.  A.  respectively 
in  equal  shares.  "  Provided  nevertheless 
that  in  case  of  the  death  of  any  of  my  said 
children  without  leaving  lawful  issue  the 
share  ...  so  given  ...  to  his  or  her  issue 
shall  go  and  be  divided  by  and  between  the 
issue  of  the  survivor  or  survivors  of  my 
said  children  in  the  same  manner  and  pro- 
portions, and  under  the  same  trusts  as  here- 
inbefore given  and  bequeathed  per  stirpes." 
The  testator  died  in  1865.  E.  died  in  1879 
leaving  issue.  The  widow  died  in  1887.  C. 
died  in  1893  without  issue. 

Held  (affirming  Stirling,  J.,  78  L.  T.  Rep. 
218)  that,  "upon  the  death  of  my  said  son 
C.  and  my  said  daughters  E.  and  S.  A." 
must  be  construed  to  mean  upon  the  death 
of  the  survivor  of  them,  and  that  the 
corpus  was  distributable,  as  to  one-third 
among  the  children  of  E.,  and  as  to  two- 
thirds  among  the  children  of  S.  A. ;  and 
distinguishing  Re  Bowman;  Whyichead  v. 
Boulton  (60  L.  T.  Rep.  888;  41  Ch.  Div.  525) 
that  the  word  "  survivor  "  must  be  read  in 
its  natural  sense. 


In  re  Rdbbins  ;  Gill  v.  Worrall,  (1898)  79  L.  T. 
[313-C.  A. 


(i)  "Unmarried." 

142.  Primary  Meaning— Context.]— By  her 
will  a  testatrix  devised  her  estate  and  inte- 
rest in  certain  hereditaments  in  trust  for 
the  use  of  her  youngest  son  H.  and  his  heirs, 
and  (after  devising  other  property  in  trust 
for  her  four  youngest  daughters,  which,  on 
the  youngest  of  them  attaining  twenty-one, 
was  "  to  become  the  property  of  such  of 
them  as  shall  have  remained  unmarried  in 
equal  proportions  ")  she  provided  that  if  H. 
should  "  die  unmarried  and  without  issue  " 
the  hereditaments  devised  to  him  should  go 
over  to  her  sons  E.  and  M.  as  tenants  in 
common,  "  the  share  of  either  of  them 
dying  unmarried  to  go  and  become  the 
estate  and  property  of  the  survivor."  H. 
married,  but  his  wife  predeceased  him.  He 
had   no   children. 

Held— that  the  words  "die  unmarried  and 
without  issue  "  following  the  gift  to  H.  must 
be  read  in  their  primary  signification  as 
meaning  "  die  Avithout  ever  having  been 
married    and    without   issue";    that,    conse- 
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quently,  H.  becomes  indefeasibly  e 
the    hereditaments,    and    the     gift 
favour  of  the  other  sons  did  not  take  effect 
KoBERTS  V.  Bishop  of  Kilmore,  [1902]  1  Ir.  R 
[333— M.   R 


143.  Primary  and  Secondary  Meanings.]— 
Testatrix,  by  her  will,  directed  her  trustees 
to  divide  a  certain  fund  between  two  bene- 
ficiaries if  her  brother  "shall  die  unmarried 
and  without  having  any  children  or  a  child 
who  shall  attain  21  years."  The  brother 
died  leaving  a  widow,  but  no  child,  surviv- 
ing him. 

Held— that,  in  this  case,  the  words  "  die 
unmarried  "  meant  "  die  without  leaving  a 
wife,"  and  that  there  was,  therefore,  an 
intestacy. 

The  primary  meaning  of  the  word  "un- 
married" is  "without  ever  having  been 
married,"  i.e.,  a  bachelor;  but  there  is  a 
secondary  meaning  which  the  words  may 
bear,  namely,  "not  having  a  wife,"  i.e., 
being  either  a  bachelor  or  a  widower. 
In   re   Chant;    Chant  v.   Lemon,    [1900]   2  Ch. 

[345;   69   L.   J.   Ch.   601;   48  W.    R    646;   83 
L.  T.  341-Cozens-Hardy,  J. 

144.  "  Intestate  and  Unmarried  " — Persons 
Entitled.] — A  widow  by  her  will  gave  the  in- 
come of  her  residuary  estate  in  trust  for  her 
daughter  for  life  for  her  separate  use  with- 
out power  of  anticipation,  and  after  her 
death  in  trust  for  the  testatrix's  brother  for 
life;  after  his  death  the  capital  was  to  be 
held  in  trust  for  all  and  every  person  or 
persons  who  would  have  been  entitled  there- 
to, and  in  the  same  shares  and  proportions 
as  the  same  would  have  been  distributable 
under  the  statutes  for  the  distribution  of 
intestates'  estates  if  she  "  had  died  intestate 
and  \inmarried."    The  testatrix  left  an  only 


llELD— upon  llio  true  fonstruction  of  the 
titled  to  ^^'^'''  '"^'"^  having  regard  to  the  circuiiistanf-eB, 
over  in  I  ^^^^^  ^'^®  testator  used  the  word  "  widow  "  in 
a  secondary  sense,  and  that  the  woman  witli 
whom  he  went  through  the  ceremonv  of  mar- 
riage was  entitled,  as  his  "widow/'  to  t)»<- 
income  of  the  testator's  residuary  estate  un- 
less and  until  she  contracted  a  marriage 
subsequent  to  testator's  death. 

Decision  of  Kekewich,  J.,  [1907]  2  Ch.  3.")- 
76  L.  J.  Ch.  369;  96  L.  T.  OOfj;  23  T.  L.  It.  426 
—affirmed. 


In  re  Wagstaff;  Wagstaff  v.  .Talland,  []9f)8]  1 

[Ch.  162;  77  L.  J.  Ch.  190;  98  L.  T.  149;  24 

T.  L.  R.  136-C.  A. 

U5.  Gift  to  Testator's  Son,  Wife  nud  Chil- 
dren in  Succession— Son  Married  at  Date  of 
Will  and  Testator's  Death,  afterwards  Mar- 
ries a  Second  Wije,  who  Surrives  hijn.]— 
Where  in  a  will  a  gift  is  made  to  the  wife 
of  a  person  married  at  the  date  of  the  will, 
in  the  absence  of  any  context  to  show  the 
contrary,  the  wife  in  existence  at  that  date 
is  the  person  benefited.  A  testator  gave  the 
income  of  a  share  of  his  residuary  estate  to 
his  son  for  life,  after  his  death  "to  his 
wife  "  for  life,  and  after  her  decease  to  the 
children  of  his  son  living  at  the  time  of  the 
son's  death.  The  will  also  contained  a  clause 
that  in  the  event  of  the  fon's  bankruptcy 
the  trustees  should  apply  the  income  of  the 
share  thereinbefore  directed  to  be  invested 
for  the  said  son  and  his  family  for  the  bene- 
fit of  the  said  son,  his  wife  and  children. 

Held— that  there  was  sufficient  context  to 
take  the  case  out  of  the  general  rule,  and 
that  a  second  wife  of  the  son  could  benefit 
under  the  gift. 

In  re  Li/ne's  Trust  ((1869),  L.  R.  8  Eq.  Cv>; 
38  L.  J.  Ch.  171;  20  L.  T.  (n.s.)  73.'^)-fol lowed. 

In    re    Burrows'    Trusts    ((1864).   Id    1..  T. 


daughter,     who    was    unmarried,     and    who  \  i^-S-)  184)— not  followed. 

claimed  to  be  entitled  absolutely  subject  to  i  In  re  Drew;  Drew  v.  Drew,  [1899]  1  Ch.  3;?6: 


her  uncle's  life  interest. 


HE.vD-that    "unmarried"    had    the   ordi- 
nary meaning  of  never  having  been  married, 
and  that  the  daughter  took  a  life  estate  only. 
In  re    Collyer;    Collyer    r.    Back.    (1907)  24 
[T.  L.  R.  117-Eady,  J. 


-Stii 


iiiig. 


J. 


(k) 


Wife." 
.Marriage 


Wife, 


lil.  lieputcd  "  Wife"  —  De.-^cripiinn  of 
Legatee  one  Part  True  and  the  Other  False 
— Legatee  Named  vith  an  .tdditional  Des- 
cription not  Satisfied— Condition.]  —  Where 
tiie  description  is  made  up  of  more  than  one 
|)art,  and  one  part  is  true  :;nil  the  otiier 
false,  then  if  the  part  wliich  istiue  describes 


145.        liiga 
"    Widow  "     —     Secondary       Meaning       of    the  subject  or  object  of  the  gift    with   siiffi- 
'  Widow."]— A.  testator,  having  gone  through     cient  certainty,  tiie  untrue   part    will   be   re- 
the   ceremony   of   marriage   with   a   married    jected  and  will  not  vitiate  the  gift, 
woman,  made  his  will  whereby  he  gave  the  |      A    testator    in    1893    bequeathed    n   sum   of 
income  of  his  residuai-y  estate  to  "my  said     money   to   his   trustees   upon   trust    to   in\est 


wife  during  lier  life  if  she  shall  so  long  con- 
tinue my  widow  for  hei-  own  use  and  benefit 
and  from  or  after  her  decease  or  second  mar- 
riage "  upon  trust  for  children  of  the  testa- 
tor. The  testatoi-  was  never  inaiiied  to  any 
other  person,  and  at  the  time  when  he  wein 
through  the  ceremony  of  marriage  lie  knew 
that  his  alleged  wife  had  then  a  husband 
living. 


the  same  and  pay  the  income  to  aiise  lher(>- 
from  to  his  son  Francis  during  his  life,  and 
from  and  after  his  death  to  pay  such  in- 
come "to  my  son's  wife  I.elitia  during  her 
life  if  she  shall  survive  him."  There  was 
n<it  any  lawful  wife  of  the  testator's  son 
Francis  in  the  strict  legal  sense  of  the  term; 
but  in  November.  1888.  he  wrote  from  New 
Zealand     stating    ho     had     married     I-etitia 
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L.  C,  who  it  appeared  was  Ihen  living  with 
him,  and  continued  to  live  with  him  until 
his  death,  as  his  wife,  and  they  were  reputed 
to  be  and  were  treated  as  lawfully  married. 
The  testator,  however,  never  saw  or  had  any 
direct  communication  with  this  lady. 

Held— that  the  gift  to  "my  son's  wife 
Letitia,  if  she  shall  survive  him,"  did  not 
fail,  as  it  was  not  conditional  upon  Letitia 
being  the  lawful  wife  of  the  testator's  son 
Francis. 

Turner   v.    Brittain    ((1863)    3   N.    E.   21) 
followed. 
Anderson   v.   Berkley,    [1902J   1   Ch.   936;   71  i 

[L.  J.  Ch.  444;  50  W.  R.  684;  86  L.  T.  443; 
18  T.  L.  E.  531— Joyce,  J.  | 

148.  "  Wife  of  a  Son  "Son's  First  Wife 
Alive  at  Date  of  Testator's  Death—Subse- 
sequent  Death  of  Wife,  and  Re-marriage  of 
Son  —  Whether  Second  Wife  Entitled.l— 
Where  a  gift  is  given  by  will  to  "  the  wife  " 
of  a  named  person,  and  that  person  has  a 
wife  living  at  the  date  of  the  will  and  of 
the  death  of  the  testator,  the  words  prima 
facie  refer  to  that  particular  wife.  The  pre- 
sumption may,  of  course,  be  negatived  by  \ 
some  indication  to  the  contrary  contained  I 
in  the  will. 

A.  left  her  residuary  estate  upon  trust  to 
pay  the  income  to  her  son  during  his  life, 
and  after  his  death  to  "  his  wife  "  for  her  \ 
life,  if  she  should  continue  his  widow,  and 
ultimately  for  division  among  her  son's  chil- 
dren.   The  son  had  a  wife  alive  at  the  date 
of  the  will  and  of  his  mother's  death.    Sub-  J 
sequently  he  married  a  second  wife,  who  sur-  | 
vived  him. 

Held— that  there  was  nothing  to  rebut  the 
prima  facie  meaning  of  the  word  wife;  that 
it  meant  the  wife  of  her  son  who  was  known 
to  her,  and  was  alive  at  her  death;  and  that 
his  second  wife  took  no  interest  under  the 
will,  though  her  children  were  included  in 
the  ultimate  trust. 

Per  Eomer  and  Cozens-Hardy,  L.JJ.,  In 
re  Lyne's  Trust  ((1869)  L.  E.  8  Eq.  65;  38 
L.  J.  Ch.  471,  was  wrongly  decided;  In  re 
Burrow's  Trusts  ((1864)  10  L.  T.  184,  was 
rightly  decided. 
In  re  Coley;  Hollinshead  v.  Coley,  [1903]  2 

[Ch.  102;  72   L.    J.    Ch.  502;  88  L.   T.  517— 

C.  A. 

(1)  "Without  Child." 

149.  Die  "  Without  Leaving  any  Child."] — 
If  there  is  a  gift  to  A.  for  life,  and  after  his 
death  to  his  children,  in  terms  which  give 
them  a  vested  interest  in  A.'s  lifetime,  a 
further  gift  over  "if  A.  die  without  leaving 
any  childr.3n"  will  be  construed  so  as  not 
to  defeat  any  prior  vested  interest,  i.e.,  as 
meaning  "  without  leaving  any  child  who 
has  not  attained  a  vested  interest. 

The  fact  that  the  testator,  when  making 
his  will,  knew  that  he  had  a  child  living 
makes  no  difference  to  this  rule  of  construc- 
tion. 


Money  was  left  in  shares  to  A.  and  other 
nephews  for  life  or  until  alienation,  and 
after  the  death  of  each  nephew,  or  in  the 
event  of  one  dying  in  testator's  lifetime  or 
alienation  to  his  children,  and  if  he  should 
"die  without  leaving  children,"  then  to  X. 
A.  had  a  child,  known  to  the  testator,  but 
such  child  died  after  the  will  was  made 
and  before  the  testator. 

Held— that  it  had  taken  a  vested  interest, 
and  the  above  rule  applied. 

Decision  of  Byrne,  J.,  reversed. 

Treharne  v.  Layton   ((1875)  L.  E.  10  Q.  B. 
459;  44  L.  J   Q.  B.  202;  33  L.  T.  327  (Ex.  Ch.)) 
followed. 
In  re  Cobbold;  Cobbold  v.  Lawton,  [1903]  2 

[Ch.  299;  72  L.  J.  Ch.  588;  88  L.  T.  745- 

C.  A. 

150.  Gift  for  Oivn  Absolute  Use  — "Die 
without  Child  or  Children"  —  Executory 
Gift  Over— Conveyancing  Act,  1882  (45  &  46 
Vict.  c.  39),  s.  10.]— A  testator  devised  and 
bequeathed  his  estate  to  be  divided  into 
three  parts,  "  one-half  of  the  whole  estate 
to  H.  S.  for  her  own  absolute  use,  subject 
to  no  control  of  any  husband,  but,  should 
she  die  without  child  or  children,  then  her 
share "  went  over  to  other  persons  named, 
who  were  the  defendants. 

Held— that,  having  regard  to  the  form  of 
expression  used,  the  true  meaning  was,  "  die 
without  child  or  children  then  living,"  that 
was,  at  the  time  of  her  death,  and  that 
H.  S.  was  absolutely  entitled  to  one-half  of 
the  estate,  subject  to  an  executory  gift  over 
in  favour  of  the  defendants,  in  the  event  of 
her  not  having  any  child  who  should  sur- 
vive her,  or  attain  twenty-one  in  her 
lifetime. 
In  re  Booth;  Pickard  v.  Booth,  [1900]  1  Ch. 

[768;    69    L.    J.    Ch.    474;    48    W.    E.    566— 
Byrne,  J. 

(m)  Words  of  Relationship. 

151.  "Blood  Relations"  —  Reading  in 
Words  —  Invalid  Appointment  —  Implied 
Trust  — "  Empower" —  Next  of  Kin  taking 
per  capita.]— In  construing  Avills  it  is  the 
duty  of  the  Court  to  ascertain,  if  it  be 
possible,  what  the  testator  really  meant 
from  the  language  he  has  used.  The  exact 
words  are  not  to  be  followed  in  their  literal 
meaning  if  it  be  plain  that  to  do  so  would 
fustrate  the  real  intention  of  the  testator. 
If,  from  a  consideration  of  the  whole  will, 
it  is  plain  that  to  place  a  literal  meaning 
upon  one  clause  would  have  the  result  of 
defeating  the  clear  intention,  it  is  necessary 
even  to  do  violence  to  the  language  used. 
The  thing  to  be  ascertained  is,  what  is  the 
testator's  will. 

After  certain  other  dispositions  of  his 
residuary  personal  estate  a  testator  pro- 
vided as  follows  :  "  I  empower  the  survivor 
of  them  (the  testator's  two  brothers)  by 
deed  or  will  to  appoint  the  said  personal 
estate  to  and   amongst   my  blood   relations 
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iu  sucli  shares  and  subject  to  such  limita- 
tions as  he  may  think  fit."  There  was  no 
gift  of  the  residue  in  default  of  appoint- 
ment. J.,  the  surviving  brother  of  the 
testator,  who  took  a  life  interest  in  the 
residuary  personal  estate,  by  his  will  pur- 
ported to  make  an  appointment  of  the  resi- 


Ucirs  of  Survivor  and  their  Assions.]—X 
testator  by  his  will  devised  certain  land  in 
the  events  that  happened,  to  the  use  of 
W.  M.  for  ninety-nine  years  if  he  should  so 
long  live,  and  then  to  the  use  of  four  sons  of 
W.  M.  in  succession  for  ninety-nine  years  if 
each  should  so  long  live,  and  from  and  after 
the     determination     of     the     last-mentioned 


due  in  favour  of  three  cousins,  having  alio-    *'°'"™  ^°^  estate  or  the  death  of  the  survivor 


rated  merely  nominal  sums  to  the  children 
of  a  deceased  sister,  a  living  sister,  and  her 
children. 

Hkld— that  the  appointment  to  the  cousins 
being  invalid,  there  was  an  implied  gift  in 
favour  of  the  class  who  would  have  taken 
under  an  exercise  of  the  power,  and  that  the 
class  entitled  were  the  next  of  kin,  who 
were  to  be  ascertained  at  the  date  of  the 
death  of  the  tenant  for  life. 

Held  also— that  the  objects  of  the  power 
under  the  implied  trust,  in  default  of  ap- 
pointment, took  in  severalty  and  per  capita. 
In  re  Patterson,  deceased;  Dunlop  v.  Greer, 
[1899]  1  Ir.  R.  324— M.  E. 


of  them  the  said  W.  M.  and  his  four  sons 
then  upon  trust  to  and  for  the  use  of  the 
heirs  and  assigns  of  the  survivor  for  ever. 

Held— that  the  heirs  of  the  survivor  took 
by  way  of  direct  gift;  that  the  limitation  to 
the  heirs  and  assigns  of  the  survivor  must  be 
construed  as  being  one  to  the  heirs  of  the 
survivor  and  their  assigns;  and  that  there- 
fore the  heir  of  the  survivor  was  entitled  to 
the  land  as  against  a  person  who  had  pur- 
chased the  land  in  fee  from  the  survivor  in 
his  lifetime. 

Decision  of  Lawrence,  J.  ( (1900)  10  T    L    R 
568),  affirmed. 

Milman  v.  Lane,  [1901]  2  K.  B.  745;  70  L.  J. 
[K.  B.  731;  49  W.  R.  545;  85  L.  T.  180;  17 
T.  L.  R.  542-C.  A. 


152.  "Eldest  Son  of  my  Sister  "—Son  alive  i 
at  Date  of  Will,  but  Predeceasing  Testator 

—  Lapsed  Gift  —  Intestactj.l—A  testator  de-  155.  "  My  own  Nephews  and  Nieces"— 
vised  real  estate  to  "the  eldest  son  of  my  lUalf-Blood— Great  Nephews  and  Nieces- 
sister  and  his  heirs  for  ever."  At  the  date  Husband's  Nephews  and  Nieces.']— A.  testatrix 
of  the  will,  which  contained  no  residuary  at  the  time  of  her  death  had  nephews  and 
devise,  the  sister  had  two  sons,  both  of  nieces  of  the  whole,  and  of  the  half-blood, 
whom  predeceased  the  testator,  leaving  no  great-nephews  and  great-nieces  of  the  whole, 
issue ;  two  other  sons  were  born  after  the  and  of  the  half-blood,  and  also  nephews  and 
date  of  the  will  and  survived  the  testator.  !  nieces  of  her  husband.     By  her  will  she  left 


Held— that  the  gift  operated  in  favour  of 
the  eldest  son,  and  lapsed  on  his  death;  and 
that  therefore  there  was  an  intestacy. 
Amyot  v.  Dwarris  and  Others,   [1904]  A.  C. 

[268;   73  L.   J.   P.   C.   40;   53  W.   R.   16;  90 
L.  T.  102;  20  T.  L.  R.  268— P.  C. 

153.  "  Heir-at-law  "—Life  Estate  Given  to 
the  Eldest  Son— Period  of  Vesting  of  Estate 
in  Remainder  Given  to  Heir-ai-law.l — A  tes- 
tator devised  his  freehold  estate  called  F.  G. 
upon  trust  for  his  eldest  son  during  his  life, 
and  directed  that  "when  my  six  children 
shall  have  all  departed  this  life  then  it  is 
my  will  and  desire  that  the  said  estate 
called  F.  G.  be  sold  in  public  sale  to  the 
highest  bidder,  and  that  the  moneys  aris- 
ing from  the  sale  thereof  be  equally  divided 
among  my  then  surviving  grandchildren 
share  and  share  alike,  and  in  case  no  grand- 
children of  mine  be  then  living,  it  shall 
become  the  property  of  the  heir-at-law." 

Held— that  there  was  not  enough  to  make 
this  case  an  exception  to  the  general  rule 
that  the  heir-at-law  means  the  heir  of  the 
testator  at  the  time  of  his  death. 
In  re  Fritr;  Hindson  v.  Wood,  (1901)  85  L.  T. 
[455— Joyce,  J. 

154.  "Heirs  and  Assigns  of  Survivor" 
—Devise  for  a  Term  nf  Years  to  Persons  in 
Succession— Remainder  to  the  "Heirs  and  i 
Assigns   of  the   Survivor  "—Direct   Gift— To  \ 


certain  property  to  "  my  own  nephews  and 
nieces";  and  the  question  arose  as  to  what 
persons  were  included  in  this  term,  in  view 
of  the  fact  that  in  other  passages  of  the  will 
she  had  called  a  great-niece,  and  also  an 
illegitimate  nephew's  daughter,  by  the  name 
of  niece. 

Held— that  in  such  cases  there  is  no  hard- 
and-fast  rule  that,  where  a  great-niece  is  in 
one  part  of  a  will  spoken  of  as  a  niece,  in 
other  parts  of  the  will  "  nieces "  must  in- 
clude the  particular  great-niece  and  other 
great-nieces.  The  question  must  be  deter- 
mined by  a  consideration  of  the  whole  docu- 
ment and  any  evidence  properly  admissible. 

Held  also— that  in  the  present  case  only 
the  lawful  nephews  and  nieces  of  the  whole, 
or  of  the  half-blood,  were  entitled. 

Prima  facie  the  half-blood  are  not  ex- 
cluded. 

Grieves  v.  Rawlcy  ((1&52)  10  Huro  a\) 
followed. 

In  re  Jodrcll  ([1891]  A.  C.  304;  61  L.  J.  Ch. 
70;  05  L.  T.  57— H.  L.).  and  Merrill  v.  Morton 
(dSSl)   17  Ch.   D.   382;  50  L.   J.   Ch.   249;  29 
W.  R.  394)  discussetl. 
In  re  Cozens;  Miles  v. 

[138;  72  L.  J.  Ch.  30; 


Wilson.  [1903]  1  Ch. 

A  W.  R.  220;  87  L.  T. 

.5S1-Eadv.  .1. 


156.  "  .V(i///i<i/  lirprrsiittativrs"  of  Chil- 
dren—Widow  of  Child— Lineal  Descendants.'] 
A    testator    bequeathed    the    residue    of    hia 
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personal  estate  to  trustees  upon  trust  for 
two  named  unmarried  daughters  for  their 
respective  lives,  and  after  the  decease  or 
marriage  of  both  his  said  daughters,  "  upon 
trust  to  pay  and  divide  the  same  unto  and 
equally  between  and  among  all  and  every  my 
children,  whether  sons  or  daughters,  who 
shall  then  be  living,  or  their  natural  repre- 
sentatives if  dead,  according  to  the  statute 
rule  of  distribution. 

Held— that  the  testator  clearly  intended  to 
use  the  word  "  representatives "  in  the 
statutory  sense— i.e.,  lineal  descendants  of 
children;  and  in  this  case  the  idea  of  san- 
guinity  was  predominant,  and  the  widow  of 
a  child  was  excluded, 

In  eb  Bromby;  Wilson  v.  Bromby,   (1900)  83 
[L.  T.  315— Farwell,  J. 

157.  "Nephews  and  Nieces  "—Testator 
Illegitimate— Some  Nephews  Named—Some 
Sisters  Named  —  Children  of  Unnamed 
Sisters.]— 0.,  who  was  illegitimate,  left  pro- 
perty in  trust  for  his  brother  A.  and  his 
sisters  B.,  C,  D.,  and  E.,  the  income  of 
A.'s  share  and  of  D.'s  share  to  be  paid  to 
them  for  life,  and  on  their  respective  deaths 
the  principal  to  go  "equally  amongst  all 
my  nephew^s  and  nieces  then  living."  He 
had  another  reputed  sister  who  was  not 
mentioned  in  the   will. 

Held— that  in  the  absence  of  any  legiti- 
mate brothers  and  sisters,  nephews  and 
nieces,  all  the  reputed  nephews  and  nieces 
shared,  although  the  parent  of  some  was 
not  mentioned  in  the  will. 

Hill  V.  Crook,  [(1873)  L.  R.  6  H.  L.  265;  42 
L.  J.  Ch.  265;  22  W.  R.  137— H.  L.)  applied. 
In  RE  CoRSELLis;  Freeborn  v.  Nappee,   [1906] 

[2  Ch.  316;  75  L.  J.  Ch.  607;  54  W.  R.  536; 
95  L.  T.  583-Eady,  J. 

158.  "Next  eldest"— Failure  of  Issue- 
Gift  Over— "  Next  eldest  brother."}— By  his 
will  B.  left  all  his  property  to  his  wife  for 
life,  and  after  her  death  he  devised  to  each 
of  six  of  his  sons  a  specific  portion  of  his 
landed  property,  and  to  a  seventh  (his 
third)  son  he  left  one  shilling.  He  directed 
that  if  any  of  his  sons  should  "die  before 
he  attained  the  age  of  thirty,  the  portion  of 
him  so  dying  should  go  to  his  next  eldest 
brother,  and  so  on,  respectively";  and  if 
any  of  them  should  die  without  issue  law- 
fully begotten  after  attaining  the  age  of 
thirty,  then  his  share  should  go  to  his 
"  next  eldest  brother,  and  so  on,  respec- 
tively." 

Held— that   the   descending   scale   applied, 
and    that    by    "  next    eldest    brother "    was 
meant  the  next  younger. 
Crofts  v.  Beamish,  [1905]  1  Ir.  R.  349— C.  A. 

159.  Ultimate  Limitation  to  "  Right 
Heirs"  of  Testator— No  Male  Heirs- 
Daughters  —  Devisees—"  Purchasers  "—Co- 
parceners—Joint   Tenants— Inheritance    Act, 


1833  (3  &  4  Will.  4,  c.  106),  s.  3.]-By  his  will 
a  testator  devised  certain  real  property  on 
various  trusts  with  an  utimate  limitation 
to  his  "  own  right  heirs  for  ever."  He 
died  shortly  after,  in  1847,  leaving  no  male 
heirs,  but  two  daughters.  All  the  prior 
limitations  became  exhausted,  and  the  ulti- 
mate devise  took  effect.  A  question  arose 
between  the  persons  claiming  under  the 
daughters  or  surviving  daughter,  who  were 
both  dead. 

Held— that  the  two  daughters  took  as 
personam  designatoi,  i.e.,  took  as  devisees 
under  the  will,  i.e.,  as  joint  tenants. 

Be  Baker  ((1898)  79  L.  T.  343-Stirling, 
J.,  No.  391,  infra)  approved. 

Decision   of   Farwell,   J.    ((1901)   84   L.   T. 
381),  affirmed. 
Owen     v.    Gibbons,     [1902]    1    Ch.    636;    71 

[L.  J.  Ch.  338;  86  L.  T.  571;  18  L.  T.  R. 
347-C.   A. 


VIII.  SECRET  TRUST. 

160.  Absolute  Gift— Secret  Arrangement 
that  the  Legatee  was  to  leave  this  Property 
along  with  Propcrtij  of  his  own,  to  a 
Nephew  of  the  Testator.~\—ln  the  year  1899, 
A.,  a  clergyman,  made  his  will,  and  thereby, 
after  making  two  pecuniary  bequests,  left 
the  residue  of  his  property  to  his  brother 
B.,  a  solicitor,  whom  he  appointed  his 
executor.  In  the  year  1891,  during  the  life- 
time of  A.,  B.  prepared,  in  his  own  hand- 
writing, a  draft  will,  whereby,  after  leav- 
ing the  plaintiff,  who  was  his  nephew,  a 
property  called  Owenberg,  he  devised  and 
bequeathed  all  the  residue  of  his  property 
to  the  defendant,  who  was  the  son  of  a  de- 
ceased nephew.  He  sent  this  draft  will  to 
the  plaintiff,  who  was  a  solicitor,  for  his 
suggestions.  Immediately  afterwards,  and 
during  the  lifetime  of  A.,  B.  prepared,  in 
his  own  handwriting,  a  draft  codicil  to  his 
will,  in  which  he  recited  A.'s  will,  by  which 
he  was  appointed  residuary  legatee  and  exe- 
cutor, and  also  recited  the  particulars  of 
A.'s  property,  and  thereby,  in  the  event_  of 
his  surviving  his  brother,  and  becoming 
entitled  to  A.'s  property,  he  devised  and 
bequeathed  the  same,  item  by  item,  to  the 
plaintiff,  and  he  stated  that  he  made  these 
dispositions  in  pursuance  of  an  arrange- 
ment made  with  his  brother  A.  that  the 
property  mentioned  in  the  draft  codicil 
should  go,  along  with  Ow^enberg,  to  the 
plaintiff,  and  that  his  own  property  should 
go  to  the  defendant,  adding  that  if  A.  sur- 
vived him,  he  would  make  a  new  will  carry- 
ing out  the  provisons  of  the  codicil.  A. 
died  shortly  after  the  preparation  of  the 
draft  codicil,  and  before  either  it  or  the 
draft  will  were  executed,  and  B.  thereupon 
prepared  and  executed  a  will  practically 
incorporating  the  provisions  of  the  draft 
will  and  codicil,  but  not  stating  anything 
about  the  arrangement  made  with  his 
brother.    B.   sent  his   will,   while   in  draft, 
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lo  the  mother  of  the  defendant,  and  at  the 
same  time  wrote  a  letter,  which  he  did  not 
send  her,  stating  that  he  had  left  the  plain- 
tiff Owenberg,  and  a  full  equivalent  for  the 
money  and  property  which  he  had  taken  on 
A.'s  death,  "it  being  arranged  between  us 
that  his  property  was  to  go  to  J.,"  the  plain- 
tiff, "and  mine  to  W.,"  the  defendant's 
father.  By  a  subsequent  will  and  codicil 
B.  revoked,  one  by  one,  the  bequests  to  the 
plaintiff  of  each  item  of  the  property  repre- 
senting A.'s  estate,  and  directed  the  same 
to  fall  into  his  residuary  estate,  to  which 
the  defendant  was  to  become  entitled,  and 
by  the  testamentary  dispositions  operative 
at  the  death  of  B.,  who  died  in  1899,  the 
plaintiff  only  took  Owenberg.  B.  kept 
accounts  and  rentals  of  A.'s  property  from 
1891  to  1899,  separating  them  from  the 
accounts  of  his  own  property.  He  also 
wrote  out  a  memorandum  stating  his 
reasons  for  revoking  the  several  bequests 
of  portions  of  A.'s  property  to  the  plaintiff, 
from  which  it  appeared  that  he  revoked 
these  dispositions  for  the  purpose  of  recoup- 
ing himself  or  his  estate  for  some  loss  which 
he  imagined  he  had  sustained  by  the  con- 
duct of  the  plaintiff  and  another  solicitor 
whom  he  had  taken  into  partnership  with 
him.  It  was  proved  by  an  old  friend  of  B. 
that  he  had  stated  to  her  that  A.  had  said 
to  him  that  he  would  take  care  of  the 
plaintiff  if  he,  B.,  would  take  care  of  the 
defendant. 

Held — that  B.  took  A.'s  property  upon 
trust  to  leave  it  and  Owenberg  by  will  to 
the    plaintiff. 

French  v.  French,  [1902]  1  Ir.  E.  172— H.  L. 

[(Ir.) 

161.  Absolute  Gift— Museum  and  Grounds 
^Use  of  by  Public  Without  Acquisition  of 
Rights— Charitable  Trust.]— A  testator  built 
a  museum  and  laid  out  pleasure  grounds  on 
a  part  of  his  estate,  to  which  he  admitted  the 
public  free,  but  carefully  guarded  against 
the  public  acquiring  any  rights  in  respect 
thereof.  The  testator,  by  a  codicil  to  his 
will,  gave  to  his  eldest  son,  F.  P.  R.,  and  his 
heirs  male  his  museum,  grounds,  and  £3QQ 
per  annum  for  the  purpose  of  maintaining 
the  museum  and  grounds.  While  giving  this 
property  to  the  son  for  the  purpose  of  main- 
taining the  museum  and  grounds,  the  testator 
insisted  that  I  he  public  should  have  no  ' 
rights.  The  son  agreed  to  continue  things  as 
they  were  in  his  father's  lifetime. 

Held— that  the  testator,  though  he  had 
with  the  utmost  liberality  afforded  admission 
to  the  public  to  the  museum  and  grounds,  yet 
had  anxiously  guarded  throughout  his  whole 
life  against  the  public  acquiring  any  rights 
against  him ;  that  no  trust  Imd  been  created 
by  the  giving  by  the  son  of  a  promise  which 
it  would  be  unconscientious  for  the  son  not  to 
perform;  that  the  son  was  entitled  for  an 
estate    in    tail    male    to   the  property,   and 


absolutely  entitled  to  the  annuity,  free  from 
any  charitable  trust,  and  that  the  trustees 
appointed  by  the  codicil  took  no  interest  or 
estate. 

Decision  of  Kekewich,  J.  ([1901]  1  Ch.  352; 

70  L.  .T.  Ch.  257;  65  J.  P.  1G8;  49  W.  R.  425; 

84  L.  T.  110;  17  T.  L.  K.  220),  reversed. 

In  re  Pitt-Eivers;  Scott  v.  Pitt-Rivers,  [1902] 
[1  Ch.  403;  71  L.  J.  Ch.  225;  CG  .1.  P.  275;  50 
W.  R.  342;  G6  L.  T.  6;  18  T.  L.  R.  272-C.  A. 


162.  Document  Found  with  Will— Benefi- 
cial Gift  or  Trust— Husband  and  Wife— Ad- 
vancement —  Presumption— Itebiitting  Evid- 
ence—Estoppel. 1— A  testator  bequeathed  all 
his  real  and  personal  estate  "  for  the  use  of 
my  wife  M.,  her  heirs,  executors,  or  adminis- 
trators respectively,  upon  trust,  that  she, 
my  wife  M.  .  .  .  shall  thereout  in  the  first 
place  pay  my  funeral  expenses  and  debts  (if 
any),  and  in  the  next  place  my  testamentary 
expenses  and  debts,  and  in  the  next  place  do 
all  tilings  1  have  requested  of  her  at  my 
decease.  I  appoint  my  wife  M.  to  be  one  of 
my  executors  or  executrix  and  administrator 
of  this  my  will."  Then  followed  a  proper 
attestation  clause.  And  then  testator  ap- 
pointed C.  "  as  one  of  my  executors."  Pro- 
bate was  granted  to  the  widow  M.,  the  other 
executors  having  renounced.  There  was  no 
real  estate.  At  the  date  of  testator's  death 
MOO  bonds  (valued  at  .£GG7)  were  standing  in 
the  names  of  the  testator  and  his  wife,  repre- 
senting stock  mainly  purchased  by  the  tes- 
tator out  of  his  own  money,  and  were  stated 
in  an  affidavit  made  by  her  as  executrix  for 
purposes  of  probate  to  be  part  of  the  assets 
of  her  deceased  husband,  the  net  value  of 
which  was  £991.  In  a  document  found  with 
the  will  after  the  death  of  the  testator  these 
^600  bonds  were  mentioned  by  the  testator  as 
his  property,  and  the  document  stated  that 
it  was  drawn  up  in  the  presence  of  his  wife 
M.,  she  agreeing  to  pay  the  sums  mentioned 
m  it  to  certain  named  persons  and  the 
treasurer  of  certain  charitable  organisations. 
These  gifts  would  have  exhausted  the 
assets.  This  document  was  signed  by  the 
testator.  It  was  signed  by  Af.  without  know- 
ing the  contents  thereof,  though  at  the  time 
she  knew  it  had  something  to  do  with  the 
disposition  of  the  testator's  property.  The 
testator  at  the  time  of  signing  told  ^f.  to  pay 
four  sums  of  money  to  four  persons  (whose 
names  and  the  sums  directed  to  be  paid  to 
each,  respect ivefy,  were  mentioned  in  tlie 
document  of  1899),  and  she  agreed  to  do  so. 
These  sums  amounted  in  all  to  £V20.  No 
other  request  as  to  disposition  of  the  pro- 
perty was  made  to  ^\.  The  document  was 
s'gned  by  C.  as  witness. 

Held— (1)  that  under  the  circumstances  of 
the  case  the  .£000  bonds  belonged  to  the 
widow  y\.  by  survivorship,  the  presumption 
of  advancement  not  having  been  rebutted;  (2) 
that  under  the  provisions  of  the  will  M.  took 
ft  beneficial  interest  in  all  the  personal  estate 
of  the   testator,   subject   to   the   payment    of 
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debts,  &c.,  and  subject  to  a  secret  trust  for 
the  payment  of  the  four  sums  she  agreed  to 
pay  when  so  requested  by  the  testator. 
Morrison  v.  MTerean,  [1901]  1  Ir.  E.  360. 

163.  Gijt  for  Life  with  Power  of  Disposi- 
tion According  to  Verbally  Expressed  Wishes 
—Admissibility  of  Parol  Evidence— Power  of 
Disposition  Void  for  Uncertainty— Partial  In- 
testacy.]— A  testator  of  great  wealth,  having 
perfect  confidence  in  his  wife,  and  having 
probably  arranged  with  her  as  to  how  his 
property  should  be  disposed  of,  made  a  will 
which,  after  appointing  her  sole  executrix, 
proceeded  in  the  following  terms :  "  I  give, 
devise,  and  bequeath  to  her  all  my  real  and 
personal  estate  whatsoever  and  wheresoever 
for  her  use,  enjoyment,  and  benefit  during 
her  life.  And  I  desire  and  empower  her  by 
her  will  or  in  her  lifetime  to  dispose  of  my 
estate  in  accordance  with  my  wishes  verbally 
expressed  by  me  to  her,"  &c. 

Held— that  all  that  was  by  the  will  ex- 
pressly given  To  the  widow  was  a  beneficial 
life  interest,  and  as  to  everything  else  she 
took  by  virtue  of  her  appointment  as  execu- 
trix or  otherwise,  she  was  a  trustee,  after 
payment  of  debts,  &c.,  for  the  testator's  heir- 
at-law  aud  next-of-kin  respectively  subject 
to  the  clause  beginning :  "  I  desire  and  em- 
power her,"  &c. ;  that  neither  the  objects  of 
the  power  nor  the  limitations  under  which 
it  was  to  be  exercised  were  expressed  in  the 
will;  that  parol  evidence  of  the  wishes  verb- 
ally expressed  by  the  testator  to  his  wife  was 
inadmissible;  that  the  clause  purporting  to 
create  the  power  of  disposition  in  question 
was  void  for  uncertainty;  and  that  subject 
to  the  life  interest  of  the  testator's  widow, 
the  testator's  real  and  personal  estate  was 
undisposed  of  and  went  as  on  an  intestacy. 

In  re  Fleetwood  ((1880)  15  Ch.  D.  594;  49 
L.  J.  Ch.  514;  29  W.  E.  45-V.-C.  Hall)  dis- 
tinguished. 

In  re  Hetley;  Hetley  v.  Hetley,  [1902]  2  Ch. 

[8G6;  71  L.  J.  Ch.  769;  87  L.  T.  265;  51  W.  R. 

202— Joyce,  J. 

164.  Gift  to  Legatee  "to  be  distributed  os 
he  thinks  right" — Persons  indicated  verbally 
1?  Beneficiaries— One  of  them,  an  Attestinn 
Witness.^-k.  bequeathed  personally  to  O. 
"  to  be  distributed  as  he  thinks  right."  No 
executor  was  appointed.  O.  prepared  the 
will,  and  was  verbally  informed  that  he  was 
to  do  "  as  he  thought  fit  with  the  money,  to 
distribute  it  after  paying  debts,  etc., 
amongst "  five  named  persons.  O.  accepted 
the  trust. 

Held— that  under  the  terms  of  the  will,  O. 
was  entitled  for  his  own  benefit;  but  that, 
as  he  had  accepted  a  secret  trust,  he  took, 
subject  to  such  trust. 

A.'s  next  of  kin,  one  of  the  five  persons 
named  by  him,  attested  his  execution  of  the 


Held— that  she  could  nevertheless  take 
under  the  secret  trust. 

Be  Fleetwood   ((1880)  15  Ch.  Div.  594)  not 
followed. 
O'Brien  t- .  Condon,  [1905]  1  Ir.  E.  51— M.E. 

165.  Tenants  in  Common— Joint  Tenants— 
Antecedent  Promise— Subsequent  Promise- 
Notice  to  One  onJy. ]— If  A.  induces  B.  either 
to  make,  or  to  leave  unrevoked,  a  will  leav- 
ing property  to  A.  and  C.  as  tenants  in  com- 
mon, by  expressly  promising,  or  tacitly  con- 
senting, that  he  and  C.  will  carry  out  the 
testator's  wishes,  and  C.  knows  nothing  of 
the  matter  until  after  A.'s  death,  A.  is  bound, 
but  C.  is  not  bound.  To  hold  otherwise 
would  enable  one  beneficiary  to  deprive  the 
rest  of  their  benefits  by  setting  up  a  secret 
trust. 

Tee  V.  Ferris,  (1856)  2  K.  &  J.  357;  25  L.  J. 
Ch.  437. 

If,  however,  the  gift  were  to  A.  and  C.  as 
joint  tenants,  the  authorities  have  estab- 
lished a  distinction  between  those  cases  in 
which  the  will  is  made  on  the  faith  of  an 
antecedent  promise  by  A.  and  those  in  which 
the  will  is  left  unrevoked  on  the  faith  of  a 
subsequent  promise.  In  the  former  case,  the 
trust  binds  both  A.  and  C,  as  no  person  can 
claim  an  interest  under  a  fraud  committed 
by  another. 

Russell  V.  Jackson,  (1852)  10  Hare.  204; 
Jones  V.  Badley,  (1868)  L.  E.  3  Ch.  362;  19 
L.  T.  (n.s.)  106. 

In  the  latter  case  A.  and  not  C.  is  bound 
because  the  gift  is  not  tainted  with  any  fraud 
in  procuring  the  execution  of  the  will. 

Blimey  v.  Macdonald,   (1845)  15  Sim.  6;  6 
L.  T.  (o.s.)  1 ;  Moss  v.  Cooper,  (1861)  IJ.  &  H. 
352;  4  L.  T.  (n.s.)  790. 
In  re  Stead;  Witham  v.  Andrew,  [1900]  1  Ch. 

237;  69  L.  J.  Ch.  49;  48  W.  R.  221;  81  L.  T. 
751— Farwell,  J. 


IX.  ELECTION. 

166.  Devise  of  "all  my  Estate  and  Interest 
in  the  Lands  of  H." — Lands  in  fact  Settled 
on  Residuary  Legatee.']— A  testatrix  devised 
all  her  estate  and  interest  in  the  lands  of  H. 
to  A.,  and  appointed  B.  residuary  legatee. 
She  had  no  power  to  dispose  of  the  lands  of 
H.,  which  were  settled  by  her  husband's  will 
on  herself  for  life  with  remainder  to  B.  in 
fee. 

Held— that  the  testatrix  only  intended  to 
dispose  of  her  estate  and  interest,  if  any,  and 
not  to  dispose  of  property  which  was  not  her 
own,  and  that  therefore  no  case  of  election 
arose. 

Whitley  v.   Whitley   (31  Beav.  173)  distin- 
guished. 
Galvin  v.  Devereux,  [1903]  1  Ir.  R.  185— M.E. 

167.  Election  against  Will— Compensation 
to  other  Beneficiaries— At  what  Date  to  be 
Assessed.]— A  beneficiary  under  a  will  having 
elected  to  take  property  under  a  settlement 
which  gave  him  a  title  to  it,  and  against  the 
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will,  compensation  became  payable  from  him 

to  the  other  beneficiaries. 

Held — that   the   amount   of   the  compensa- 
tion must  be  ascertained  at  the  date  of  the 
testator's  death,   and  not  at  the  date  when 
the  beneficiary  made  his  election. 
In  re  Haxcock;   Hancock  v.   Pawson,   [1905] 

[1  Ch.  16;  74  L.  J.  Ch.  69;  53  W.  R.  89;  91 
L.  T.  737— Kekewich,  J. 

168.  Election  under  an  Instrument  and 
Compensation  under  the  same  Instrument- 
Person  Receiving  and  also  Liable  to  m.ake 
Cowpcnsafjon.]— Where  property  is  given  by 
one  instrument,  e.g.,  a  will,  to  a  person  , 
already  entitled  thereto  under  another  in- 
strument, and  the  person  in  question  elects 
to  take  under  the  latter  and  not  under  the 
will,  his  election  does  not  prevent  him  from 
claiming  compensation  against  one  who  by 
making  a  similar  election  deprives  him  of 
benefits  given  by  the  will.  The  compensa-  ; 
tion  which  he  thus  gets  is  a  benefit  under  the 
will,  and  will  be  available  for  compensating 
other  persons  claiming  only  under  the  will 
and  disappointed  by  his  election. 

In  re  Booth;  Booth  v.  Eobinson,  [1906]  2  Ch. 
[321 ;  75  L.  J.  Ch.  610;  95  L.  T.  524-Eady,  J. 

169.  Limitations  void  for  Perpetuity.']— 
The  doctrine  of  election  is  a  rule  of  equity 
by  virtue  of  which  the  Court  of  Equity  com- 
pels a  recipient  of  the  testator's  bounty  to 
conform  to  all  the  provisions  of  his  will, 
but  only  so  far  as  they  are  legal. 

Therefore,  where  limitations  in  a  will  are 
illegal  and  void  as  transgressing  the  rule 
against  perpetuities  and  the  testator  has  in 
the  same  will  given  to  the  persons  entitled 
in  default  of  appointment  a  benefit  out  of 
his  estate,  no  case  of  election  arises. 

In  re  Bradshaw  ([1902]  1  Ch.  436;  71 
L.  J.  Ch.  230;  86  L.  T.  253— Kekewich,  J. 
{See  Powers,  41))  not  followed. 

In  re  Olive.'i's  Settlement;  Evered  v.  Leigh, 

[1905]  1  Ch.  191 ;  74  L.  J.  Ch.  62 ;  53  W.  R. 

215;  21  T.  L.  R.  61-Farwell,  J. 

170.  Limitations  void  for  Perpetuity  — 
Power  of  Appointment.']— Vi'hen  a  testamen- 
tary appointment  fails  for  infringing  the 
rule  against  perpetuities  the  persons  taking 
in  default  of  appointment  are  not  put  to 
fhcir  election  between  their  interests  in 
default  of  appointment  and  their  interests 
in  the  testatrix's  own  estate  given  to  them 
by  the  will. 

In  re  Oliver's  Settlement  (supra)  followed. 

In    re    Bradshaw    ([1902]    1    Ch.    436;    71 
L.    J.    Ch.    230;   86   L.   T.   253— Kekewich,    J. 
(See  Powers,  41))  not  followed. 
In  re  Beales'  SETTr.EMENT ;  Barrett  r.  Beales. 

[1905J  1  Ch.  256;  74  L.  J.  Ch.  67;  53  W.  K. 

216;    92    L.    T.    268;    21    T.    L.    R.    101- 
Warrington,  J. 

171.  Limitations  void  for  liemotcncss  — 
Appointment— Doctrine    of    Election.]— Per- 


soub  taking  a  settled  fund  as  in  default  of 
appointment  in  consequence  of  the  appoint- 
ment purported  to  be  made  by  the  will  of 
the  appointor  being  void  for  remoteness, 
and  also  having  bequeathed  to  them  by  the 
same  will  other  property  belonging  to  the 
testatrix,  are  not  put  to  their  election  be- 
tween the  settled  fund  and  the  property  of 
the  testatrix  bequeathed  to  them,  but  are 
entitled  to  retain  both  without  making  com- 
pensation. 

A  testatrix  having  a  power  of  appointment 
by  will  over  certain  settled  property,  and 
also  being  possessed  of  property  of  her 
own,  devised  and  bequeathed  her  real  and 
residuary  personal  estate,  and  all  real  and 
personal  estate  over  which  she  had  power 
of  appointment  by  will,  to  trustees  upon 
trust  for  sale,  and  to  hold  .£10,000,  part  of 
the  proceeds  of  sale,  upon  certain  trusts, 
and  the  residue  of  the  proceeds  of  sale  upon 
other  trusts.  Some  of  the  trusts  were,  as 
regards  the  settled  property,  void  for  re- 
moteness. 

Held— that  the  persons  taking  in  default 
of  appointment,  who  were  also  beneficiaries 
of  the  testatrix's  own  property,  were  not 
put  to  their  election  between  the  two  pro- 
perties. 

Held  also— that  the  =£10,000  must  be  con- 
sidered as  taken  proportionately  out  of  the 
settled  property  and  the  property  belonging 
to  the  testatrix  according  to  their  respective 
values. 

In    re    Bradshaw    ([1902]    1    Ch.    436;    71 
L.   J.    Ch.    230;   83   L.    T.   283— Kekewich,   J. 
(See  Powers,  41))  not  followed. 
In  re  Wright;  Whitworth  v.  Wright,  [1906] 

[2  Ch.  288;  75  L.  J.  Ch.  500;  54  W.  R.  515; 
94  L.  T.  696-Buckley.  J. 


172.  Title  by  Inheritance— Compensation 
— Married  Woman— Rcstrairit  on  Anticipa- 
tion —  Becoming  Discovert— .ilicnation.] — A 
testator  was  the  owner  of  some  lands  in 
Turkey,  and  by  his  will  he  purported  to 
direct  those  lands  to  be  sold,  and  he  further 
directed  the  proceeds  of  sale  to  be  held  by 
the  trustees  of  his  will  as  if  the  same  were 
moneys  arising  from  the  conversion  of  the 
residue  of  his  personal  estate.  He  disposed 
of  the  residue  of  his  personal  estate  in  such 
manner  as  to  give  interests  therein  to  his 
three  children.  According  to  the  law  of 
Turkey  the  testator  liad  not  the  power  whicli 
he  purported  to  have  of  disposing  of  the 
proceeds  of  sale  of  land  in  that  country,  and 
the  result  was  that  such  proceeds  were 
divisible  as  on  an  intestacy  between  his  said 
three  ciiildren. 

TTeld— that  if  the  diildren  insisted  on  the 
(itic  by  inheritance  they  wore  botind,  accor- 
ding to  the  doctrine  of  election,  to  compen- 
sate out  of  tlie  interests  which  they  took 
under  the  will  tlioso  who  thoreliy  lost  the 
benefits  which  the  testator  intended  for  them 
in  the  proceeds  of  sale  of  the  lands  in 
Turkey. 


1143 


WILLS. 


1144 


Election —  Continued. 

With  regard  to  two  of  the  children  their 
interests  were  coupled  with  restraint  on 
anticipation. 

Held— that  whether  they  were  discovert  or 
not  they  were  not  bonnd  to  make  compensa- 
tion, and  although  they,  if  discovert,  were 
capable  of  alienating  their  interests  in  the 
residue,  because  the  restraint  on  anticipa- 
tion was  no  longer  operative. 

In  re  Wheatley,  ((1884)  27  Ch.  D.  606;  54 
L.  J.  Ch.  201;  33  W  E.  275;  51  L.  T.  681) 
and  In  re  Vardon's  Trusts  ((1885)  31  Ch.  D. 
275;  54  L.  J.  Ch.  244;  33  W.  K.  297;  51  L.  T. 
884)  followed. 

Hamilton  v.   Hamilton   ([1892]   1  Ch.   396; 
61  L.  J.  Ch.  220;  40  W.  E.  312;  66  L.  T.  112) 
commented  on 
Haynes    v.    Foster,    [1901]    1    Ch.    361;    70 

[L.  J.  Ch.  302;  49  W.  E.  327;  84  L.  T.  139- 
Kekewich,  J. 


X.  ADEMPTION. 

173.  Bequest  of  Specific  Stock  —  Statutory 
Conversion  thereof  into  other  Stock — Effect 
of.'] — A.  bequeathed  to  his  wife  a  life  inte- 
rest in  his  "  money  invested  in  .  .  .  the 
Lambeth  Waterworks  Co."  Before  his  death 
his  stock  in  that  company  was  by  statute 
converted  into  Metropolitan  Water  Board 
Stock. 

Held— that  such  stock  did  not  pass  by  the 
gift. 

Decision  of  Joyce,  J.  ([1906]  2  Ch.  480;  75 
L.  J.  Ch.  660;  54  W.  E.  602;  95  L.  T.  350) 
affirmed. 

In  re  Slater;  Slater  v.  Slater,  [1907]  1  Ch. 
[665;  76  L.  J.  Ch.  472;  97  L.  T.  74— C.  A. 

174.  Gift  within  Twelve  Months  of  Death 
— Estate  Duty  -Account — Finance  Act,  1894 
(57  &  58  Vict.  c.  30),  s.  2,  sub-s.  1  (c);  s.  9, 
sub-s.  1.]— The  purchase  and  gift  of  two  lease- 
hold houses  by  the  testator,  within  one  year 
of  his  death,  to  his  two  married  daughters 
ought  to  be  considered  by  the  Court  as  an 
ademption  pro  ta^ito  of  their  respective 
shares  in  the  residuary  estate  which  must 
be  brought  into  account.  The  question  then 
arose  as  to  the  exact  amount  to  be  charged 
to  each  of  these  daughters'  shares:  the 
whole  sum  so  advanced,  or  the  sum  less 
estate  duty  under  the  Finance  Act,  1894,  s.  2, 
sub-s.  1  (c),  and  s.  9,  sub-s.  1. 

Held — that  the  amount  to  be  brought  into 
ac^Dunt  by  each  daughter  was  the  value  of 
the  sum  so  advanced  after  deducting  the 
estate  duty,  which  became  a  charge  on  the 
property  so  given. 
In  re  Beddington;  Micholls  v.  Samuel,  [1900] 

[1  Ch.  771;  69  L.  J.  Ch.  374;  48  W.  E.  552; 
82  L.  T.  557;  16  T.  L.  E.  291— Byrne,  J. 

175.  Legacy  —  Particular  Purpose  —  Subse- 
quent Gift — Parol  Evidence  that  Gift  Satis- 


fied Legacy.]— By  his  will,  dated  1898,  C. 
gave  "  to  the  trustees  of  the  endowment  fund 
of  the  C.  hospital  ^610,000."  In  August,  1900, 
he  sent  to  the  trustees  a  cheque  for  that 
amount  accpmpanied  by  a  leiter. 

Held— that  the  legacy  was  for  a  particular 
purpose,  and  that  parol  evidence  was  admis- 
sible to  prove  that  the  gift  v.  as  intended  to 
satisfy  such  purpose,  and  that  the  legacy 
was  therefore  adeemed. 
In  re  Corbett;  Corbett  v.  Viscount  Cobham. 

[1903]  2  Ch.  326;  72  L.  J.  Ch.  775;  52  W.  E. 
75;  88  L.  T.  591— Farwell,  J. 

176.  Legacy  to  Adopted  Child — Residue  to 
Child  and  Strangeri  Equally — Advancement 
to  Child.]  —  A.  left  ^63,000  to  his  adopted 
daughter  M.,  to  whom  lie  stood  in  loco 
parentis,  and  divided  the  residue  of  his 
esta*:e  between  AI.  and  a  stranger.  After 
making  his  will  he  made  an  advance  to  IM. 
The  evidence  showed  that  such  advance  was 
not  a  portion;  but 

Held— that,  if  it  had  been,  the  doctrine  of 
ademption  would  not  have  applied  in  favour 
of  a  stranger  against  a  child  taking  a  share 
of  residue  as  well  as  a  legacy. 

MontcRore  v.  Guedalla  ((1839)  1  D.  F.  &  J. 
93„100)  ifollowed 
In  re  Heather;  Pumfrey  r.  Fryer,  [1900]  2  Ch. 

[230;  75  L.  J.  Ch.  658;  54  W.  E.  625;  95  L.  T. 
352— Eady,  J. 

177.  Legacy  to  Testator's  Daughter — Part 
to  be  Settled  and  Part  an  Absolute  Legacy — 
Subsequent  Settlement  on  Daughter's  Mar 
riagc— Different  Trusts.] — A  testator,  by  the 
joint  effect  of  his  will  and  codicil,  provided 
for  each  of  his  daughters  the  sum  of  ^20,000 
— jei5,000,  part  thereof,  to  be  settled  and  go 
as  in  the  will  mentioned,  and  the  remaining 
jeSOOO  to  be  paid  to  the  daughter.  Subse- 
quently upon  the  marriage  of  a  daughter,  he 
settled  a  sum  of  between  ^7,000  and  .£8,000, 
the  limitations  under  this  settlement  not 
being  the  srnie  as  those  of  the  =£15,000  under 
the  will.  The  question  arose  whether  this 
sum  must  be  taken  and  considered  as  in 
ademption  of  the  .£15,000  or  of  the  .£5,000. 

Held— that  it  was  to  be  taken  in  satisfac- 
tion pro  tanto  of  the  settled  portion  of  the 
legacy,  and  not  of  the  .absolute  legacy  of 
£;5,000,  Avhich  should  not  be  taken  away  or 
diminished. 
In  re  Furness;  Furness  v.  Stalkartt,  [1901]  2 

[Ch.  346;  70  L.  J.  Ch.  580;  84  L.  T.  680— 
Joyce,  J. 

178.  Receipt  of  Residuary  Estate  by  Tes- 
tatrix—  Payment  into  Bank  —  Part  Ademp- 
tion.]—By  a  codicil  to  her  will  a  testatrix 
devised  and  bequeathed  "  all  moneys  and 
property  devolving  iipon  or  receivable  by  me 
under  the  will  of  W."  to  A.  and  B.  upon 
trust  to  pay  certain  legacies.  During  her 
lifetime  the  testatrix  received  a  sum  of  ^£693 
in  respect  of  the  residuary  estate  of  W.,  and 
thereupon   opened  an   account   with   a  bank 
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and  lodged  the  money  to  her  own  credit. 
She  from  time  to  time  drew  out  sums  of 
money  lor  the  payment  of  the  testamentary 
expenses  of  W.,  for  making  gifts  to  persons 
(some  of  whom  were  beneficiaries  under  the 
trust  in  her  codicil),  and  for  other  purposes 
of  her  own.  Previous  to  this  lodgment  of 
Jt;(193  the  testatrix  had  no  banking  account. 
After  the  payments  to  her  there  remained  as 
balance  to  her  credit  a  sum  of  ^£149.  Subse- 
quently a  further  sum  of  Mai  was  received 
by  the  testatrix  in  respect  of  the  residuary 
estate  of  W.,  and  this  was  lodged  by  her  in 
bank,  making  in  all  the  sum  of  <£300,  which 
remained  intact  to  the  credit  of  her  account 
at  the  date  of  her  death. 

Held— that  the  bequest  to  A.  and  B.  was 
adeemed  only  as  regards  money  paid  out  of 
bank  to  the  testatrix,  but  that  as  regards  the 
sum  of  ^300  remaining  intact  at  her  death  to 
the  credit  of  her  account  there  was  no  ademp- 
tion, and  that  the  same  passed  under  the 
bequest   in   her   codicil. 

Toole  r.  Hamilton,  [1901]  1  Ir.  E.  383— M.  E. 


179.  Specific  Legacy.']— A.  testatrix  be- 
queathed a  moiety  of  a  trust  fund  of  ,£8,000 
held  by  trustees  for  herself  and  sister.  She 
received  the  annual  income  of  one  moiety. 
The  prior  life  estate  having  fallen  in,  the 
trustees  transferred  the  moiety  to  the  lady, 
so  that,  instead  of  a  moiety  of  a  trust  fund 
of  ^68,000,  there  became  a  sum  of  je4,000  stand- 
ing in  the  name  of  the  testatrix. 

Held— that  in  substance  the  testatrix  had 
disposed  of  her  ,£4,000,  which  was  a  trust 
fund,  and  it  was  no  less  her  trust  fund 
because,  having  fallen  in,  it  was  carried  to 
her  separate  account ;  that  there  was  no  total 
or  partial  ademption;  and  that  the  doctrine 
of  appropriation  of  payments  did  not  apply. 

Tn  re  Vickers;  Vickers  v.  Mellor,   (1900)  81 
[L.  T.  719— Kekewich,  J. 

180.  Testator  not  in  loco  parentis— i'u ?).«>- 
qncnt  Gift  of  same  Sum— Particular  Specific 
Purpose.]— \.  left  to  a  trustee  a  general 
legacv  of  JeSOO  in  trust  for  an  infant  (to 
whom  he  did  not  stand  in  loco  parentis), 
for  her  own  sole  use  and  benefit,  ...  to  l>e 
paid  to  her  either  in  whole  or  in  part  at 
such  time  or  times  and  in  such  manner  as 
her  mother  might  think  fit. 

HELD-that  this  was  not  a  legacy  given  for 
a  "  particular  specific  purpose "  within  the 
rule  in  Pankhurst  v.  Howell,  and  was  there- 
fore not  adeemed  by  a  subsequent  g\it  of 
£rm  in  trust  for  the  same  child  with  slightly 
different  limitations. 

Pankhurst  v.   Howell   ((1870)     L.   M.  C,  Ch. 
13G;  19  W.   R.  312)  followed. 
In  RE  Smythies;   Weyman   r.   Smvtiiies     [1903] 

[1  Ch.  2,59;  72  L.  J.  Ch.  21f.:  ^\  W.  E.  284; 

^  87  L.  T.  742-Eady,  J. 


XI.  SATISFACTION. 

181.  Covenant  in  Marriage  Settlement- 
Covenant  by  Parent  to  Settle  Sum  on 
Daughter— Bequest  to  Daughter  Absolutely— 
Klertion— Persons  Derivatively  Entitled.]  — A 
father,  upon  his  daughter's  marriage,  cove- 
nanted to  pay  to  the  trustees  of  her  mar- 
riage settlement  a  certain  sum,  to  be  held 
by  them  upon  the  trusts  of  the  settlement. 
The  trusts  were  for  the  daughter  for  life  for 
her  separate  use,  and  after  her  death  (sub- 
ject to  a  life  interest  for  the  husband)  for 
the  children  of  the  marriage.  The  settle- 
ment contained  a  covenant  by  the  wife  to 
settle  after-acquired  property  to  which  dur- 
ing the  coverture  she  should  become  entitled. 
Subsequently  to  the  marriage  the  father  ad- 
vanced his  daughter  i:3,000  as  a  loan.  By 
his  will  the  father  left  one-third  of  the  re- 
sidue of  his  property  to  his  daughter  abso- 
lutely, and  he  directed  that  the  advance  of 
je3,o6o  should  be  brought  into  hotch-pot. 
The  one-third  share  of  the  residue  exceeded 
the  sum  which  the  father  covenanted  to  pay 
to  the  trustees  of  the  settlement. 

HELD-that  the  bequest  of  the  share  of  the 
residue  to  the  daughter  was  a  satisfaction  of 
the  covenant  so  far  as  her  life  interest  was 
concerned,  but  was  not  a  satisfaction  of  the 
covenant  so  far  as  the  interests  of  the 
children  were  concerned,  as  they  took  nothing 
directly  under  the  will,  but  only  by  reason 
of  the  wife's  covenant  to  settle  after-acquired 
property;  and  that  therefore  the  wife  alone 
was  put  to  election. 

In  re  Blundell;  Blundell  v.  Blundell,  [190G] 

[2  Ch.  222;  75  L.  J.  Ch.  561;  94  L.  T.  818; 

22  T.  L.  E.  570-Eady,  J. 

182.  Covenant  on  Marriage  of  Daughter  to 
Pay  Share  of  Estate  to  Trustees— Subsequent 
n'lll  Confirming  Covenant— Election  by  Life 
Tenant  against  Will— Satisfaction  of  Ulterior 

Interest— Differences  in  Limitation— .iccelcra- 
tion    of    Subscriuent    Interests.]-^,   on   the 

marriage  of  his  daughter  covenanted  with  the 
trustees  of  her  settlement  that  his  heirs, 
executors,  and  administrators  would,  within 
twelve  calendar  months  after  his  decease  or 
that  of  his  wife,  pay  to  them  a  share  (which 
ultimately  became  one-sixth),  ascertained  by 
the  number  of  his  children,  of  his  real  and 
personal  estate,  upon  trusts  for  his  daughter 
for  life  for  her  separate  use,  without  power 
of  anticipation,  then  to  her  husbaiul  I.  H. 
for  life,  and  subject  to  a  joint  power  of 
ap|)oiiitineiit   among   their   issue,   and    in   tle- 

1  fault    of   such    appointment    as   the    survivor 

1  should  appoint,  to  the  children  of  tlie  mar- 
riage at  twentv-one  or  marriage.  Tiie  settle- 
ment contained  an  agreement  and  declara- 
tion that  anv  share  passing  to  the  daughter 
under  her  father's  will  should,  if  she  elected 

i  to  claim  under  the  will,  be  a  satisfaction  of 
tlie  covenant.     Tlie  father  subse.iuent ly  made 

'  a  will  whereby  he  confirmed  the  covenant 
in  the'settlenieiit.  and.  after  a  trust  f..r  pay- 
,„ont  uf  his  debts,  dire.led  his  trustees  to 
staiul    possessed    of    nn    e<inal    sliare    ot     lii3 
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residuary  estate  upon  trust  for  his  daughter 
for  life,  and  then  for  her  children  at  twenty- 
one  or  marriage,  in  default  of  children  for 
any  husband  of  his  daughter  for  life,  and 
subject  thereto  such  share  to  fall  into 
residue. 

The  daughter  having  elected  against  the 
will,  the  question  arose  whether  her  husband 
and  children  could  claim  under  the  will  a,s 
to  their  rights,  having  regard  to  the  provi- 
sion of  the  settlement  and  will. 

Held— that  the  liability  under  the  cove- 
nant in  the  settlement  was  not  a  debt  to  be 
deducted  before  ascertaining  the  testator's 
residue.  That  on  the  construction  of  the 
agreement  and  declaration  in  the  settlement 
there  was  no  satisfaction  of  the  covenant. 
That  having  regard  to  the  recital  by  the  tes- 
tator of  his  covenant  in  his  daughter's  mar- 
riage settlement  and  its  confirmation  by  his 
will,  and  to  the  substantial  distinctions 
between  the  limitations  in  the  settlement  and 
will,  an  intention  was  manifested  that  the 
covenant  should  not  be  abrogated  by  the  will, 
and  that  the  testator  intended  to  perform  it, 
and  that  there  was  no  satisfaction  as  regards 
any  of  the  parties  claiming  under  the  settle- 
ment, the  children  of  the  daughter  not  being 
put  to  their  election. 

Per  curiam.— The  result  of  the  daughter 
not  claiming  under  the  will  was  not  to 
accelerate  the  interests  of  those  claiming  in 
remainder  as  if  she  had  been  an  attesting 
witness  to  the  will,  and  as  before  the  event 
she  could  not  be  regarded  as  leaving  or  not 
leaving  children,  there  was  held  to  be  an  in- 
testacy as  regards  her  life  interest  under  the 
will. 

In  ee  Vernon  ;  Garland  v.  Shaw,  (1906)  95  L.  T. 
[48— Kekewich,  J. 

183.  Double  Portions— Parent  and  Child— 
"  Advances  or  Moneys  "  to  he  brought  into 
Hotchpot—Subsequent  Gift  of  Real  Estate.'\ 
—It  is  still  the  rule  that  an  advance,  in 
order  to  be  a  satisfaction  of  a  debt  or  legacy, 
must  be  ejusdcm  geneiis. 

A  testator  directed  that  his  daughter 
should  bring  into  hotchpot  as  part  of  his 
residuary  personal  estate  the  total  amount 
of  "  any  advances  or  moneys  lent "  by  him 
to  her  or  her  husband.  He  subsequently 
bought  a  farm  for  his  daughter  and  her 
husband,  and  expended  some  money  upon 
it,  and  upon  the  stock  thereon. 

Held— that  the  farm,  and  the  money  so 
expended,  need  not  be  brought  into  hotch- 
pot. 

Holmes  v.  Holmes  ((1783)  1  Bro.  C.  C.  555) 
approved. 

Comments  of  North,  J.,  in  In  re  Vickers 
((1888)  37  C.  D.  525,  534;  57  L.  J.  Ch.  738;  36 
W.  E.  545;  59  L.  T.  921)  disapproved. 

I.J  RE  Jaques;  Hodgson  v.  Braisby,   [1903]  1 

[Ch.  267;  72  L.  J.  Ch.  197;  51  W.  E.  229; 

88  L.  T.  210-C.  A. 


184.  Double  Portions— Gifts  by  Parent  to 
Children— Rule  against  Double  Portions.']— 
The  presumption  that  a  gift  to  a  child  is 
made  in  partial  satisfaction  of  a  provision 
already  made  for  him  by  will  may  be  re- 
butted. 

A  testator  who  in  1891  had  two  sons  (J. 
and  A.)  and  six  daughters  alive  made  his 
will  in  that  year.  He  had  previously  given 
^65,000  to  each  of  his  daughters,  and  he  now 
left  his  residuary  estate  amongst  his  eight 
children  in  specified  shares,  grandchildren 
to  take  equally  between  themselves  the 
share  of  any  deceased  child  their  parent, 
and  he  specially  declared  that  his  daughters 
should  not  bring  into  hotchpot  the  sums  of 
<£5,000  previously  given  to  each  of  them.  In 
1892  he  voluntarily,  and  unexpectedly,  made 
a  present  of  ,£5,000  to  his  son  A.,  and  two 
years  later  he  added  a  codicil  to  his  will, 
making  some  trifling  alteration,  but  con- 
firming  it    in    other    resp^ects. 

In  1897  J.,  who  was  in  partnership  with 
his  father,  but  with  no  other  member  of 
the  family,  had,  contrary  to  the  provisions 
of  the  partnership  deed,  drawn  money  out 
of  his  capital  account  with  the  firm,  and 
the  testator  now  transferred  .£5,000  to  his 
account  and  also  gave  him  .£1,500  to  pay 
part  of  a  mortgage  on  his  residence. 

In  1899  the  testator  died,  and  the  ques- 
tion arose  whether  A.  and  the  daughter  of 
J.  (then  dead)  must  account  for  their  respec- 
tive presents  of  ^£5,000  and  .£6,500.  Two  of 
the  daughters  had  been  told  by  the  testator 
that  A.'s  .£5,000  was  intended  to  be  treated 
just  as  their  presents  of  .£5,000,  and  not 
accounted  for. 

Held— that,  looking  at  "the  whole  of  the 
circumstances  in  evidence,  the  time,  circum- 
stances, and  manner  of  the  gift,"  the  pre- 
sumption of  law  had  been  rebutted,  and 
that  the  sums  need  not  be  accounted  for. 
In  the  case  of  A.  the  evidence  of  the  two 
sisters  would  have  been  sufficient,  apart 
from  the  important  fact  that  the  will  was 
confirmed  after  the  date  of  the  gift;  in 
the  case  of  J.  the  gifts  were  more  in  the 
nature  of  temporary  assistance  within  the 
decision  of  Taylor  v.  Taylor  ((1875)  L.  E. 
20  Eq.  155;  44  L.  J.  Ch.  718;  23  W.  E.  719- 
Jessel,  M.E.). 

Decision  of  Kekewich,  J.,  affirmed. 

Held  also  (dissenting  from  the  opinion  of 
Kekewich,  J.)— that  the  child  of  J.  was  in 
the  same  position  as  J.,  and  must  have 
accounted,  if  he  would  have  been  liable  to 
account. 

In  re  Scott;  Langton  v.  Scott,  [1903]  1  Ch. 

[1;  72  L.  J.  Ch.  20;  51  W.  E.  182;  87  L.  T. 

574-C.  A. 


185.  Legacies  not  payable  for  Four  Years 
—Debts  secured  by  Negotiable  Instruments 
—Legacies  for  same  Sums  as  Debts.']— 
Pecuniary  legacies  which  by  the  express 
terms  of  the  will  were  not  payable  until  a 
period  of  four  years  after  testator's  decease 
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are   not    a   satisfaction   for    debts   of   equal 
amount  secured  to  the  legatees  by  a  nego- 
tiable instrument  made  by  the  testator. 
In  re  Egberts;  Egberts  v.  Parry,   (1902)  50 
[W.  K.  469— Byrne,  J. 

186.  Legacy  to  Creditor— Legacy  Exceed- 
ing Debt—No  Time  Fixed  for  Payment- 
Creditor  Executrix.']— A  legacy  given  by 
will  to  a  person  to  whom  the  testator  owes 
a  debt  payable  with  interest,  the  legacy 
being  given  generally,  and  no  time  being 
fixed  for  payment,  and  being  equal  to  or 
greater  than  the  amount  of  the  debt,  is  a 
satisfaction  of  the  debt. 

This  general  rule  applies  even  though  the 
creditor  is  appointed  executrix,  and  though 
(no  time  being  fixed  for  payment)  payment 
of  the  legacy  cannot  be  enforced  for  the 
period  of  a  year  from  death. 
In  re  Eattenbury;  Eay  v.  Grant.  [1906]  1  Ch. 

[667;   75  L.   J.   Ch.   304;   54  W.   E.  311;  94 
L.  T.  475;  22  T.  L.  E.  249-Eady,  J. 

187.  Trust  to  Pay  Behts— Presumption  of 
Satisfaction  of  Debts  by  Legacies— Presump- 
tion Against  Double  Portions— Debt  and 
Portions  Under  Settlement  in  Respect  of  one 
Fund— Legacies  Under  a  Will  in  Respect  of 
Another  Fund  —  Settlement  Executed  by 
Settlor  Only,  but  Delivered  to  His  Solicitor.] 
A  testator  had  in  1869  recoived  a  sum  of 
.£4,000,  in  right  of  his  second  wife.  In  1887 
he  covenanted  to  pay  this  sum  of  .£4,000  for 
the  benefit  of  his  said  wife  and  his  two  chil- 
dren by  her.  By  his  will  dated  1888  he  de- 
vised and  bequeathed  his  real  and  personal 
estate  to  trustees  upon  trust  to  sell  and  to 
pay  his  debts,  anl  directed  that  the  residue 
should  be  equally  divided  between  all  his 
children,  subject  as  to  the  shares  of  the 
children  by  his  second  wife  to  a  trust  for 
her  benefit  during  widowhood.  He  also  ex- 
pressly directed  that  the  children  should 
bring  into  hotchpot  certain  benefits  received 
by  them  in  his  lifetime.  By  a  codicil  dated 
1899  the  testator  directed  that  the  trustee 
should,  out  of  his  moneys,  pay  the  income 
of  ^£4,000  to  his  wife,  and  after  her  decease 
that  the  said  sum  should  fall  into  his  resi- 
duary estate;  and  he  thereby  confirmed  his 
said  will. 

Held— that  the  trust  to  pay  debts  not 
having  been  revoked  by  the  codicil,  and  the 
property  comprised  in  the  settlement  having 
come  by  right  of  tlie  wife,  neither  the  debt 
to  the  wife  nor  the  children's  portions  under 
the  settlement  were  intended  to  be  satisfied 
by  the  legacies  under  the  will  or  the  codicil. 
In  re  Franklin;  Franklin  v.  Franklin,  (1907) 
[52  Sol.  Jo.  12— Joyce,  J. 

XII.  HOTCHPOT. 

188.  Ailvanrrwrnt  "under  any  appoinl- 
ment"— Other  Advancement.']— A  tostat(>r 
left  his  residuary  estate  upon  trust  for  his 
wife  for  life,  and  iavo  her  power  to  appoint 


the  funds  among  their  children,  who,  iu  de- 
fault of  appointment,  were  to  take  buch 
funds  in  equal  shares.  The  will  coutaiiied 
an  advancement  clause,  and  also  a  hotchpot 
clause  applicable  only  where  a  child  had  re- 
ceived any  part  t)f  the  funds  "  under  any 
appointment."  After  his  death  JL7u5  \.uh 
advanced  to  E.  Subsequently  the  widow  by 
will  appointed  "  one  equal  one-fourth  share  " 
of  her  husband's  estate,  of  which  she  was 
tenant  for  life,  upon  trust  for  each  of  her 
four  children,  making  no  reference  to  the 
advance  to  E. 

Held— that  there  was  nothing  to  show  that 
E.  was  intended  to  bring  his  advance  into 

;iccouut. 

In  re  Fox;  Wodeuolse  v.  Fox,  [1904]  1  Ch. 
[480;  73  L.  J.  Ch.  314;  52  W.  E.  229;  90  L.  T. 


477— Byrne,  J, 

183.  Erroneous  Recital  of  Indebtedness  — 
Account.]— A  testator  after  reciting  that  a 
son  to  whom  lie  had  previously  given  a  share 
of  residue,  was  indebted  to  him  in  the  i  urn 
of  .£5,500,  and  that  he  (the  testator)  was  desir- 
ous of  reducing  the  amount  of  such  in- 
debtedness to  d£3,000,  proceeded  to  forgive  the 
son  the  balance  of  his  debt  over  and  above 
.£3,000,  and  to  declare  that  the  said  sum  of 
^£3,000  or  so  much  thereof  as  should  remain 
unpaid  at  the  period  of  distribution,  should 
be  taken  into  account  as  part  of  his  son's 
share  of  residue.  The  son,  in  fact,  was 
never  indebted  to  his  father  in  the  sum  of 
je5,000,  the  only  sum  which  his  father  had 
ever  advanced  on  his  account  being  a  sum  of 
MO  for  an  indenture  of  apprenticeship. 

Held— that  on  the  true  construction  of  the 
will,  the  testator  only  intended  the  son  to 
bring  into  account  such  sum,  not  exceeding 
je3,000,  as  he  owed  the  testator,  and  as  might 
remain  unpaid  at  the  period  of  distribution, 
therefore  the  son  was  only  liable  to  account 
for  the  sum  of  i;80.  In  such  cases  of  erro- 
neous recital  the  question  is  whether  the 
testator's  intention  as  expressed  in  the  will 
was  to  charge  the  legatee  with  the  sum  men- 
tioned (less  any  repayments  made  subse- 
quently) or  with  such  sum  as  may  bo  actually 
due. 

In  re  Taylor's  Estate;  Tomlin  v.  Underhay 
((1882)  22  Ch.  D.  495),  followed. 
In  re  Kelsey;  Woolley  r.  Kelsev,  Kki-sey  r. 

[Kelsey,  [1905]  2  Ch.  405;  74  L.  J.  Ch.  701; 
54  \V.  K.  13G;  93  L.  T.  002  -Eady.  J. 

190.  Extinguishment  of  Estate  of  Testatrix 
by  Adverse  Possession  of  Son  —  Rent  m 
Arrear  brought  into  Account  of  Son's  Share 
—  Ileal  Property  Limitation  Act,  1833  (3  4  4 
Will  4,  c.  27),  .<;.<.  34.  i2  -  Iteal  Property  Ltmi- 
tution  Act,  1874  (37  &  :18  Vict.  c.  57).  s.  1.]- 
A  testatrix  iu  18G8  let  a  farm  to  hor  son. 
K  S  J.,  at  the  rout  of  .£<H(I  a  .vonr,  and  rent 
was  paid  till  April.  ISM.  By  her  will. 
alter  giving  her  pioporty  upon  trust  for  hor 
four  children  in  equal  shares,  the  teatntris 
declared   "that   all   sums   which    I    have  al- 
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ready  paid  or  advanced,  or  which  I  shall 
hereinafter  pay  or  advance,  to  or  for  the 
benefit  of  any  child  of  mine,  and  that  all 
moneys  owing  to  me  at  my  death  by  any 
child  of  mine,  whether  for  rent  or  other- 
wise, shall  be  taken  in  or  towards  satisfac- 
tion of  the  share  under  my  will  of  such 
child,"  and  accounted  for  accordingly. 

It  was  admitted  that  E.  S.  J.  had  acquired 
a  title  under  the  Statute  of  Limitations,  and 
the  question  now  was  whether  the  rent  for 
twelve  years  from  April,  1881,  ought  to  be 
deducted  from  his  share. 

Held — that  E.  S.  J.  must  be  regarded  as 
having  been  in  possession  during  the  twelve 
years,  not  as  tenant  to  the  testatrix,  but  in 
a  right  in  respect  of  which  he  was  under  no 
obligation  to  pay  rent,  and  that  the  rent  for 
twelve  years  ought  not  to  be  deducted  from 
his  share. 

Decision   of   North.   J.    ([1900]    1    Ch.    292; 
69  L.  J.  Ch.  103;  64  J.  P.  200;  82  L.  T.  78), 
reversed. 
In  be  Jolly;  Gathercole  v.  Norfolk,  [1900] 

[2  Ch.  616;  69  L.  J.  Ch.  661;  48  W.  E.  657; 
83  L.  T.  118;  16  T.  L.  E.  521-C.  A. 

191.  Gijt  of  Income  of  llesidue  to  Children 
for  Life  subject  to  Annuity  to  Widow- 
Advances  to  Children  in  Testator's  Lifetime 
—Adjustment.']— A  testator  by  his  will  and 
codicil  gave  his  residuary  estate  upon  trust 
out  of  the  income  to  pay  certain  annuities 
and  the  annual  sum  of  .i;2,000  unto  his  wife 
during  her  life,  and  subject  thereto  upon 
trust  to  divide  the  same  into  as  many  shares 
as  there  should  be  children  of  his  who  should 
be  living  at  his  death  or  should  have  died  in 
his  lifetime  leaving  children  living  at  his 
death,  and  to  pay  the  annual  income  of  such 
shares  unto  his  children,  and  then  upon  cer- 
tain trusts  therein  expressed,  and  it  was  pro- 
vided that  certain  advances  made  to  some  of 
his  children  should  be  treated  as  capital  of 
their  shares,  and  brought  into  hotchpot  and 
accounted  for  accordingly.  Upon  the  widow's 
death. 

Held— that  in  order  to  ascertain  the  por- 
tions of  the  six  children  who  survived  him 
the  gross  value  of  the  testator's  residuary 
estate  on  the  day  of  his  death  should  be  as- 
certained by  adding  to  the  net  value 
the  sum  total  of  the  advances.  The 
gross  share  of  each  child  could  then  be  dis- 
covered by  dividing  by  six,  and  the  net  share 
by  deducting  any  advance.  The  income  re- 
ceived from  the  date  of  the  testator's  death 
must  then  be  divided  proportionately  to  the 
net  shares,  and  one-sixth  of  the  annuity  paid 
away  must  be  deducted  from  each  child's 
share. 

Decision  of  Joyce,  J.   (86  L.  T.  43)  varied. 
In  be  Hargreaves;  Hargreaves  v.  Hargreaves, 
[(1903)  88  L.  T.  100-C.  A. 

192.  Gifts  to  Several  of  Residue  Subject  to 
an  Annuity  for  Life— Advances  made  before 


Testator's  Death— Instalments  Paid  after  his 
Death— Final  Adjustment— Calculation  of  In- 
terest on  Advances  and  Instalments— Rate  of 
Interest-Period  of  Disfribufiou.]— In  adjust- 
ing accounts  for  the  purpose  of  making  the 
final  distribution  of  an  estate,  e.g.,  after  the 
death  of  an  annuitant,  the  working  rule  is 
to  ascertain  the  "  date  of  distribution,"  and 
to  charge  interest  from  that  day  on  any  ad- 
vances previously  made,  which  have  to  be 
brought  into  hotchpot,  and  to  charge  interest 
on  subsequent  advances  from  the  date  of  each 
advance. 

By  a  testator's  will  his  residuary  estate  was 
left  to  trustees  to  pay  an  annuity  to  his 
widow,  and,  subject  thereto,  in  trust  for  his 
two  living  sons,  S.  and  B.,  and  the  trustees  of 
the  marriage  settlement  of  the  deceased  son 
H.  An  advance  of  .£4,000  to  H.,  and  a 
further  sum  of  ^6,000  covenanted  to  be  paid 
to  his  trustees,  were  to  be  brought  into 
hotchpot. 

B.  died  shortly  after  the  testator,  leaving 
to  his  widow  a  life  interest  in  his  property. 
After  testator's  death  the  .£6,000  was  paid  to 
the  trustees  of  H.'s  settlement,  and  two  sums 
of  d^6,500  were  paid  to  S.  and  the  trustees  of 
B.'s  will ;  and  the  annuity  having  now  fallen 
in,  a  final  distribution  and  adjustment  were 
necessary. 

Held— that  the  testator's  death  was  the 
"date  of  distribution";  that  interest  must 
be  charged  on  H.'s  ^4,000  from  that  date, 
and  on  the  sums  of  .£6,000,  =£6,.'j00  and  .£6,-500 
from  the  days  on  which  they  were  paid; 

That— although  as  between  payers  and 
payee  part  of  the  sums  of  .£6,500  was  treated 
as  income  and  part  as  capital,  the  working 
rule  is  to  charge  interest  on  the  whole  of 
each  payment,  as  being  made  generally  on 
account  of  the  recipient's  share. 

In  re  Lambert  ([1897]  2  Ch.  169;  66  L.  J. 
Ch.  624;  45  W.  E.  601;  76  L.  T.  752)  followed. 

Also  that  interest  should  be  calculated  at  3 
per  cent. 
In    re    Whiteford;     Inglis     v.     Whiteford, 

ri903]  1  Ch.  889;  72  L.  J.  Ch.  540;  51  W.  E. 
491-Buckley,  J. 

XIII.  SUBSTITUTIONAL  GIFT. 

193.  Alternatives— Fist  Gift  to  be  Absolute 
—Second  Gift  also  Treated  as  Absolute.']— C. 
by  his  will  left  real  estate  to  his  widow  for 
life,  and  at  her  death  to  his  eldest  son,  John, 
for  life,  and  then  "to  become  the  absolute 
property  of  "  John's  eldest  son,  alternatively 
"  to  become  the  property  of  my  son  James  or 
of  his  eldest  son,"  with  a  gift  over  failing 
either  of  such  previous  gifts.  John  pre- 
deceased his  father,  leaving  no  issue;  James 
and  his  son  survived  the  widow,  but  the  son 
died  in  James's  own  lifetime. 

Held— that  the  gift  over  failed  if  either 
James  or  his  son  lived  to  take  absolutely. 
The  absolute  nature  of  the  gift  to  John's 
son  must,  in  the  absence  of  any  expression 
of  a  contrary  intention,  be  read  into  the 
alternative  gift  to  James  or  his  son. 
McCoRMiCK  V.  Simpson  &  Co.,  [1907]  A.  C. 
494-P.  C. 
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194.  Annuity— Share  of  Residue— Substitu-  ' 
Hon— Accumulations  —  Quebec.']— A.  testator 
gave  the  residue  of  his  property  to  his 
children  who  might  be  living  at  the  time 
of  his  death,  and  in  the  event  of  the  death 
of  any  of  them  to  their  respective  children, 
declaring  that  the  children  of  each  of  his 
children  should  be  considered  as  one  root 
and  take  the  share  of  the  parent.  He 
charged  each  of  his  children  with  a  substi- 
tution in  favour  of  their  respective  children, 
and  meantime  he  placed  his  estate  in  the 
hands  of  trustees,  who  were  to  administer  it 
until  the  death  of  all  his  children,  when  a 
division  was  to  be  made  of  the  property 
comprising  his  estate.  He  directed  that 
each  of  his  children  should  only  receive 
from  the  time  of  majority  or  from  marriage 
the  revenxie  derivable  from  his  estate  to  the 
amount  of  6,000  dollars  a  year. 

Held— that  the  annuity  payable  to  each 
child  upon  attaining  majority  was  only 
chargeable  upon  such  child's  proportionate 
share  of  the  income  and  accumulations,  and 
not  upon  the  whole  residue.  That  the  claim 
of  the  eldest  son  to  any  advantage  which 
would  confer  upon  him  more  than  an  equal 
share  with  his  brothers  and  sisters,  and 
more  than  the  revenue  of  that  share, 
whether  current  or  accumulated,  must  be 
rejected.  That  the  accumulations  of  the 
income  of  the  share  of  the  eldest  son  during 
his  minority  were  not  to  be  treated  as  an 
addition  to  his  share  of  the  capital  nor  as 
subject  to  the  substitution,  the  testator 
having  confined  the  substitution  to  the 
capital  of  the  share  of  the  residue,  and  that 
the  accumulations  arising  from  revenue  dur- 
ing minorities  belonged  absolutely  to  the 
legatees. 

Beaudry  v.  Barbeau,   [1900]    A.    C.    569 ;    69 
[L.  J.  P.  C.  131;  83  L.  T.  236-P.  C. 

195.  Interpretation— Gift  to  Brothers  and 
Sisters  Equally— Gift  to  Isstic  of  Brothers 
or  Sisters  Dying  in  Testator's  Lifetime^ 
Sister  Dead  prior  to  the  Making  of  the  Will 
leaving  Children  who  Survived  Testator."] — 
A  testator  made  his  will  in  189.5,  giving  the 
residue  "  upon  trust  for  my  brothers  and 
sisters  equally."  with  certain  directions  as 
to  the  share  of  his  brother  James;  and  the 
will  provided  "  if  any  of  my  other  brothers 
or  sisters  shall  die  in  my  lifetime  leaving 
issue,  any  of  whom  shall  be  living  at  my 
death,  such  issue  so  living  shall  take  equally 
amongst  themselves  if  more  than  one  the 
share  which  such  other  brother  or  sister 
would  have  taken  if  then  living."  One  of 
the  testator's  sisters  had  died  in  1892,  leav- 
ing seven  children.  The  testator  died  in 
1899.  I 

Held— that  "  other  brothers  and  sisters  "  in 
the  last  gift  meant  "brothers  and  sisters 
other  than  James,"  and  "  brothers  and 
sisters"  in  the  last  gift  meant  the  same  as 
"  brothers  and  sisters  "  in  tie  previous  gift 
B.D.— VOL.   III. 


of  the  residue— namely,  "  the  brothers  and 
sisters  living  at  my  death."  The  children 
of  the  sister  who  died  in  1892  did  not  there- 
fore take. 

Re    Offiler;    Offii.er    r.    Offiler,    (1901)    83 
[L.  T.  758-Buckley.  J. 

196.  Gift  to  Children-Die  without  "leav- 
ing" Issue— "  Having"  Issuc.]—B.  left  per- 
sonalty on  trust  for  his  two  daughters  for 
their  respective  lives  in  equal  shares,  with 
remainder  to  their  children  as  they  might 
appoint.  In  case  either  should  "die  without 
leaving  lawful  issue,  or  being  such,  none  of 
such  issue  shall  live  to  attain  twenty-one," 
her  share  was  to  go  to  the  survivor :  if 
both  should  die  "without  leaving  lawful 
issue  as  aforesaid,"  the  trust  funds  were  to 
go  in  equal  shares  to  his  nephews  and 
nieces. 

After  B.'s  death,  one  daughter  died  un- 
married; the  other  was  still  alive,  and  had 
a  son  aged  twenty-one. 

Held- that  the  son  was  absolutely  entitled, 
subject  to  his  mother's  life  interest.  "Die 
without  '  leaving ' "  must  be  read  as  "  die 
without  '  having.' " 

Maitland  v.  Chalie  ((1822)  6  Madd.  243) 
followed. 

In    re    Ball,    Slattery    v.    Ball    ((1888)    40 

Ch.  D.  11;  58  L.  J.  Ch.  232;  37  W.  E.  37;  59 

L.  T.  800— C.  A.)  explained. 

Barkworth  v.  Barkworth,  (1906)  75  L.  J.  Ch. 

[754— Joyce,  J. 

197.  Gift  to  Children  or  Their  Children- 
Period  of  Division— Life  Estate  or  Absolute 
Interest.]— A  bequest  of  residue  to  legatees, 
with  a  subsequent  gift  over  to  their  children 
in  case  of  death. 

Held- that  death  meant  death  in  the  life- 
time of  the  testatrix,  and  that  the  legatees. 
having  survived  her,  were  absoluely  entitled 
to  the  residue. 
Ee  Eeeves,  (1907)  51  Sol.  Jo.  325— Joyce.  J. 

198.  Gift  to  Children  or  their  Children— 
Tsstie  of  Child  Dead  at  Date  of  Will— 
"Shall"  Predecease  Me.]—G.,  by  his  will. 
gave  legacies  to  the  children  of  A.  G..  whom 
he  described  as  my  "deceased  son."  He 
gave  a  legacy  to  his  son  E.  G.  if  ho  could  he 
found  within  a  specified  time;  and  then  gave 
the  residue  of  his  estate  in  trust  for  all  or 
any  of  his  children  (other  than  E.  G.^  who 
should  be  living  at  his  death  and  attain  the 
ago  of  twenty-one  or  marry,  with  a  substi- 
tutional gift  to  isstie.  "in  case  any  one  or 
more  of  my  children  (other  than  E.  G.)  shall 
predecease   me."   leaving  issue. 

Held— that,  as  A.  G.  was  known  to  the 
testator  to  be  dead  at  the  date  of  his  will. 
A.  G.'s  children  were  not  entitled  to  share 
in  the  residue. 

■Derision  of  C.  A.,  suli  now.  In  re  Gorringr: 

Gorringe   v.    Gorringr,    [19061   2   Ch.   341;    75 

L.  J.  Ch.  687;  95  L.  T.  .574)  roversod. 

GoKHivfiE  r.  Mun-'^TpnT.  [19071   A.  C.  225;  7B 

[L.  J.  Ch.  527:  97  L.  T.  Ill-H.  L.  (E.). 
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199.  Gijt  to  Children  or  their  Children—  ] 
Gift  to  Issue  oj  Deceased  Children— Children 
Bead  at  Date  oj  Will— Words  of  Futurity.^ 
—A  will  contained  a  gift  to  the  issue  of  any 
member  of  a  class,  in  case  such  member 
"  shall  "  die  without  attaining  a  vested  in- 
terest, but  "shall"  leave  a  child  or  chil- 
dren living  at  or  after  my  decease,  and 
which  child  or  children  "  shall  attain  the 
age  of  twenty-one  years,"  of  the  share  which 
such  member  would  have  taken  if  he  had 
come  under  the  description  of  the  members 
of  the  class  attaining  a  vested  interest. 

Held— an  original  and  not  a  substitutional 
gift,  so  as  to  let  in  the  issue  of  members  of 
the  class  who  were  dead  at  the  date  of  the 
will  and  were  not  beneficiaries  under  the 
will. 

Mahlstedt     (supra)     distin- 


Gorringc 
uished. 


In  re  Stokes;  Barlow  v. 


Bullock,  (1907)  52 
[Sol.  Jo.  11. 


charge  upon  all  the  testator's  real  estate  in 
the  county  of  D.,  and  the  testator  declared 
the  same  to  be  in  full  substitution  of  all 
absolute  and  reversionary  interests  to  which 
his  said  son  or  his  heirs  would  or  might  have 
been  entitled  under  his  said  will,  which  the 
testator  thereby  confirmed  in  all  respects, 
save  in  so  far,  and  as  to  such  parts  thereof, 
as  were  thereby  revoked. 

The  testator  died  on  the  8th  February, 
1899.  At  the  date  of  the  codicil  D.  M.  was 
under  twenty-six,  but  he  had  attained  that 
age  at  the  date  of  the  death  of  the  testator. 

Held— that  W.  M.  did  not  take  any  interest 
in  the  lands  of  N.,  but  that  the  same  passed 
under  the  residuary  clause  in  the  will. 
M'Kay  v.  M'Kay,  [1901]  1  Ir.  R.  109-C.  A. 

202.  Real  and  Personal  Estate— Gift  to  Son 
for  Life— Remainder  to  his  "Children  or 
their  Heirs  "—One  of  such  Children  Pre- 
deceasing Testator— Substitutional  Gift.']— A 
devise  or  bequest  of  corpus  to  children  as  a 
class,  where  the  gift  is  not  immediate,  vests 
in  all  the  children  in  existence  at  the  tes- 
tator's death,  but  so  as  to  admit  children 
born   between  that   date   and  the  period   of 


200.  Gift  to  Daughter  or  her  Children- 
Gift  over  "  failing  such  issue  "—"  Death  leav- 
ing no  issue"— Vested  Interest.']— A  testator 
left  his  property  in  trust  to  pay  the  income  distribution, 
to  his  widow  for  her  life;  after  her  death  ;  ^  testator  left  his  real  and  personal  estate 
the  property  to  be  transferred  to  his  younger  ]  ^q  }^ig  ^wo  sons,  H.  and  J.,  for  their  lives  in 
daughter,  but  if  she  should  be  dead,  to  any  equal  shares,  "  and  at  their  death  their  or 
child  or  children  of  hers,  and  "  failing  such  ,  ]^jg  portions  or  portion  if  married  to  their  or 

his  child  or  children  or  their  heirs." 


issue"  to  his  elder  daughter,  with  other 
limitations  in  case  his  two  daughters  should 
both  be  dead  "  leaving  no  issue." 

In  an  action  brought  during  the  widow's 
life-time,  the  younger  daughter  having  a 
child. 

Held— that  the  younger  daughter's  children 
took  vested  interests  as  soon  as  born;  and 
that,  therefore,  she  or  her  children  must 
take  absolutely  on  the  widow's  death,  and 
that  in  no  event  could  the  further  limita- 
tions take  effect. 

Treharne  v.  Latjton  ((1875)  L.  R.  10  Q.  B. 
459;  44  L.  J.  Q.  B.  202)  followed. 
In  re  Bradbury;  Wing  v.  Bradbury,  (1904)  73 
[L.  J.  Ch.  591 ;  90  L.  T.  824— C.  A. 

201.  Revocation  by  Codicil— Gift  by  Im- 
plication.]—By  his  will,  dated  the  19th 
October,  1867,  M.  devised  the  lands  of  N.  to 
trustees,  upon  trust  to  the  use  of  his  son 
D.  M.  and  his  heirs,  upon  his  attaining  the 
age  of  twenty-six  years,  and  in  the  meantime, 
and  until  his  said  son  should  attain  that  age, 
to  apply  the  rents  and  profits  for  his  main- 
tenance. The  will  also  contained  a  power  of 
advancement.  The  will  then  provided  that 
in  case  D.  M.  should  die  before  he  attained 
twenty-six,  then  from  and  immediately  after 
his  death  the  lands  of  N.  should  go  to  the 
use  of  the  testator's  eldest  son  W.  M.,  and 
the  testator  appointed  his  daughter  residuary 
legatee  and  devisee. 

By  a  codicil  dated  the  15th  July,  1868,  the 
testator  revoked  all  the  gifts  in  his  will  to 
D.  M.,  and  in  lieii  thereof  gave  him  a  rent- 


One  of  H.'s  children,  L.,  predeceased  the 
testator,  leaving  a  child,  who  was  still  alive 
when  H.  died. 

Held— that  L.  was  never  a  member  of  the 
class  designated  by  the  will ;  and  that,  there- 
fore, her  child  took  no  share,  even  though 
the  words  "or  their  heirs"  implied  a  sub- 
stitutional gift  as  to  the  realty  or  personalty 
or  both,  so  far  as  concerned  children  who 
were  actually  members  of  the  class. 
Re  Ibbetson;  Ibbetson  v.  Ibbetson,  (1903)  88 
[L.  T.  461— Joyce,  J. 


203.  Natal— Residuary  Gift  to  Two  Sons- 
Gift  over  in  event  of  one  Dying  and  leaving 
Children— Whether  Death  at  any  time,  or  in 
Testator's  Lifetime,  intended— Fidei  commis- 
sum.]— A  testator  left  his  residuary  estate  to 
his  two  sons  equally  with  the  following  pro- 
viso :— "  In  the  event  of  either  of  my  two 
sons  dying  before  his  brother  without  legiti- 
mate issue,  then  his  share'  shall  become  the 
property  of  his  brother;  but,  if  there  are 
any  legitimate  children  surviving  their 
father,  then  their  father's  share  shall  be 
invested  in  any  way  my  executors  deem  best. 
The  interest  to  be  used  for  the  education  and 
maintenance  of  the  said  children  until  the 
youngest  attains  twenty-one  years,  then  the 
residue  to  be  equally  divided." 

One  of  the  sons  died  after  the  testator. 

Held  (reversing  the  decision  of  the  Supreme 
Court)— that  the  proviso  did  not  apply  only 
to  a  son  dying  in  the  testator's  lifetime,  and 
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that  the  son's  share  was  subject  to  fidci  com- 

missum  in  favour  of  his  children. 

UUFFILL    AND    ANOTHER    V.    DUFFILL,    [1903]    A.    C 

[491;    72   L.   J.    P.    C.   97;   89   L.    T.   82;    19 
T.  L.  E.  600— P.  C. 

XIV.  CLASS  GIFTS. 

204.  Ascertainment  of  cZass.]— The  rule 
that  a  be(iuest  to  the  children  of  a  person  is 
confined  to  children  living  at  the  date  of  a 
testator's  death,  although  in  a  sense  a  rule 
of  convenience,  is  applicable  to  a  bequest  of 
income. 

Be  Wenmoth's  Estate  (37  Ch.  Div.  266)  dis- 
tinguished. 

Rk  Powell  ;   Crosland  r.  Holliday,  [1898]  1  Ch. 

[227;  G7  L.  J.  Ch.  148;  77  L.  T.  649;  46  W.  R. 

231-Kekewich,  J. 

205.  Class  Gift  or  Gift  to  Personam  Desig- 
?iafcE.]— A  testator  gave  the  sum  of  ,£200  to 
each  of  his  three  sisters,  whom  he  named, 
and  devised  his  farm,  with  all  furniture, 
stock,  &c.  (subject  to  their  mother's  life  in- 
terest therein),  to  his  "  said  three  sisters," 
or  such  of  them  as  should  survive  him,  in 
equal  shares  as  tenants  in  common.  By  a 
subsequent  codicil  he  revoked  the  legacy  of 
=£200  given  to  one  of  his  sisters,  and  also  the 
bequest  in  remainder  to  her  of  a  share  of 
the  farm,  &c.,  and  in  other  respects  confirmed 
his  will.  The  testator's  mother  and  three 
sisters  survived  him. 

Held — that  the  bequest  of  the  farm,  &c., 
under  the  terms  of  the  will  passed  to  the 
sisters,  not  as  members  of  a  class,  but  as 
personam  designatw.,  and  that  consequently 
the  revoked  share  fell  into  residue. 
Orford  v.  Orford,  [1903]  1  Ir.  R.  121— V.-C. 

206.  Double  Legacies— Legacy  to  a  Class- 
Additional  Gift  by  Codicil  of  £50  to  each 
Member  "so  that  each  receives  £100"— First 
Gift  alone  exceeding  .£100.]— S.  gave  iil.OOO  to 
his  god-children  in  equal  shares.  By  a 
codicil  he  gave  "  ^850  additional  to  each  of 
my  god-children  ...  so  that  each  receives 
JilOO."  He  had  nine  god-children  alive  at  his 
death. 

Held— that  each  was  entitled  to  £50  in 
addition  to  a  ninth  .share  of  jei,0OO. 

Milner  v.  Milner  ((1747)  1  Ves.  Sen.  106- 
dictum  of  Lord  Ilardwicke)  doubted. 

\s  re  Segelcke;  Ziegler  v.  Nicol,  [1906]  2  Ch. 

[301;   75   L.   J.   Ch.   494;  54   W.   R.   624;  95 

L.  T.  708— Joyce,  J. 

207.  Kquitalde  limitation  in  remainder  to 
mrmlirrs  of  class  contingently  on  attaining 
Tirrnfy-one— Infants — Destination  of  Incov\c 
on  one  Member  of  Class  attaining  Twenty- 
one.'] — A  testator,  who  died  in  1881,  devised 
certain  real  estate  to  trustees  upon  trust  for 
-A.  for  life,  and  affer  her  death  upon  trust 
for  the  children  of  .\.  who,  being  sons,  should 
attain     the     age    of    twenty-one,    or,    being 
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daughters,  should  atlaiii  that  aiie  or  iiiiirry. 
to  be  divided  between  them,  if  more  than' 
one,  as  tenants  in  common.  A.  died  in  187.'i. 
leaving  six  children,  all  infants  and  un- 
marrisd.  The  eldest  child  of  A.  attained 
twenty-one  in  March,  1897. 

Held— that  the  eldest  child  on  attaining 
twenty-one  became  entitled  to  the  whole  of 
the  income  until  another  child  attained  a 
vested  interest,  when  that  child  would  have 
to  share,  and  so  on  as  the  other  children 
severally  acquired  vested  interests,  in  the 
same  way  as  if  the  limitations  had  been  legal 
instead  of  equitable. 
In  re  Averill;  Salsbury  v.  Bdckle.  [1898]  1 

[Ch.  523;  67  L.  J.  Ch.  233;  78  L.  T.  320;  4fi 
W.  R.  4C0— Romer.  J. 

208.  Estate  to  be  Divided  in  Certain  Pro- 
portions between  Two  Classes^f'orfcited  In- 
terests to  Form  Part  of  Picsiduc— Forfeiture 
—Mode  of  Division.']— W.  left  property,  as  to 
three  equal  seventh  parts  the'eof,  in  trust 
for  a  certain  class  of  persons  living  at  his 
death  as  tenants  in  common,  and  as  to  four 
equal  seventh  parts  thereof  in  trust  for  a 
certain  other  class  of  persons  living  at  his 
death  as  tenants  in  common.  He  directed 
that,  if  a  certain  event  should  happen  in  his 
lifetime,  the  share  of  a  certain  member  of 
the  first  class  should  "  lapse  and  form  part 
of  my  residuary  estate."  The  event  in  fact 
happened  before  his  death. 

Held— that   three-sevenths    of    the    lapsed 
share  went  to  the  remaining  effective  mem- 
bers of  the  first  class,  and  four-sevenths  to 
the  members  of  the  second  class 
In  re  Wand;  Escritt  v.  Wand,  [1907]  1  Ch. 

[391;  76  L.  J.  Ch.  253;  9C  L.  T.  424-Eady,  J. 

209.  Gift  of  Residue  to  a  Class  Living  at 
Period  of  Distribution— Settlement  of  "  the 
Share"  of  one  of  the  Class— Death  of  such 
one  of  the  Class  before  Period  of  Distril)u- 
tion— Capricious  and  .inomnlous  Interpreta- 
tion to  be  Avoided.]— Subject  to  certain  pro- 
visions for  her  sisters,  Sophia,  Catherine, 
and  Elizabeth,  a  testatrix,  by  her  will  nindo 
in  1854,  directed  her  residuary  estate  to  be 
held  in  trust  for  all  or  such  one  or  moi  •= 
of  her  brothers  and  sisters  (except  Elir.a- 
beth,  but  including  Sophia  and  Catherine  it 
the}'  or  either  of  them  should  marry)  who 
should  be  living  at  the  decease  or  marriage 
of  such  surviving  or  last  marrying  sister, 
in  equal  shares,  if  more  than  one,  as  ton- 
ants  in  common  and  not  as  joint  tenants. 
And  she  directed  that  if  at  the  death  or 
marriage  of  such  her  siirviving  or  Inst  mar- 
rying sister  her  brothers  William,  (toorgo 
and  .Tames,  or  any  or  either  of  them  should 
be  dead,  or  either  of  her  sisters  So|)hirt  and 
Catherine  should  be  dead,  having  previously 
married,  and  there  shall  be  livijig  any  child 
or  children  of  any  one  or  more  of  them  co 
(lying,  who  should  have  attained  or  should 
afterwards  attain  the  age  of  twenlyono 
years,  or  who  should  tluMi  have  inarrii>d  oi 
sliouM  aftorwards  marry,  stuh  child  or 
children    should    together    and    per    gtirpei 
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have  and  be  entitled  to  such  part  or  share 
of  her  said  trust  estates  and  funds  as  his, 
her,  or  their  parent,  or  respective  parents, 
would  have  had  or  been  entitled  to,  if  such 
parent  or  parents  had  been  then  living. 
And  she  declared  and  directed  that,  with 
respect  to  "  the  share "  of  her  said  sister 
Charlotte  of  and  in  her  said  trust  estates 
and  funds,  the  same  share  should  be  held 
in  trust  to  pay  the  income  thereof  to  her 
during  her  life,  for  her  separate  inalienable 
use,  and  after  her  decease  the  capital  of 
"  the  same  share  "  should  be  held  in  trust 
for  her  children  or  child,  as  she  should  by 
deed  or  will  appoint,  and  in  default  of 
appointment,  in  trust  for  and  to  vest  in 
her  children  or  child  at  twenty-one  or  mar- 
riage, in  equal  shares,  if  more  than  one. 
Neither  Sophia  nor  Catherine  married. 
Charlotte  died  in  1884.  She  had  four  chil- 
dren, all  of  whom  attained  twenty-one,  but 
all  of  whom  died  before  Catherine,  who  died 
in  1900,  having  survived  all  her  brothers  and 
sisters.  Elizabeth  left  no  issue,  nor  did 
either  of  the  brothers  of  the  testatrix.  The 
contest  was  between  the  legal  personal  repre- 
sentatives of  Charlotte's  four  children,  and 
the  next  of  kin  of  the  testatrix. 

Held— that  the  brothers  and  sisters  named 
in  the  earlier  clause  of  the  proviso  consti- 
tuted the  primary  objects  of  the  bounty  of 
the  testatrix  in  the  sense  that  they  took 
their  shares  absolutely,  if  they  survived  the 
period  of  distribution,  while  their  children 
were  only  secondary  objects  of  bounty  in 
the  sense  that  they  took  nothing  unless  their 
parents  died  before  the  period  of  distribu- 
tion, that  the  interests  given  to  the  children 
of  Charlotte  did  not  in  any  way  depend  on 
their  siirviving  the  period  of  distribution, 
and  they  were  primary  objects  of  bounty; 
that  as  the  language  of  the  will  with  respect 
to  the  conditions  under  which  the  children 
of  Charlotte  took  vested  interests,  was  clear 
and  unambiguous,  the  words  "  the  share " 
of  Charlotte  meant  an  aliquot  share  of  the 
estate  destined  by  the  testatrix  for  Charlotte 
and  her  children,  and  did  not  mean  that 
which  under  the  prior  gift  would  have  come 
to  Charlotte,  if  she  had  survived  Catherine, 
as  the  consequence  of  the  latter  interpreta- 
tion would  be  capricious  and  anomalous; 
and  that  the  legal  representatives  of  Char- 
lotte's four  children  were  entitled  to  the 
residue. 

In  re  Roberts  ((1885)  30  Ch.  D.  234;  53 
L.  T.  432-C.  A.),  In  re  Pinhorne  ([1894]  2 
Ch.  276;  63  L.  J.  Ch.  607;  42  W.  E.  438;  70 
L.  T.  901),  and  In  re  Powell  ([1900]  2  Ch. 
525;  69  L.  J.  Ch.  788;  83  L.  T,  24.  No.  255, 
infra)  considered. 

Where  by  acting  on  one  interpretation  of 
the  words  Ave  are  driven  to  the  conclusion 
that  the  person  using  them  is  acting  capri-  \ 
ciously,  Avithout  any  intelligible  motive,  con-  \ 
trary  to  the  ordinary  mode  in  which  men  i 
in  general  act  in  similar  cases,  there,  if  the  j 
language  admits  of  two  constructions,  we 
may    reasonably    and    properly    adopt    that  | 


which  avoids  these  anomalies,  even  though 
the  construction  adopted  is  not  the  most 
obvious  or  the  most  grammatically  accurate. 
But  if  the  words  are  unambiguous,  they 
cannot  be  departed  from  merely  because 
they  lead  to  consequences  which  we  consider 
capricious,  or  even  harsh  and  unreasonable. 

Rule  of  interpretation  laid  down  by  Lord 
Cranworth  in  Abbott  v.  Middleton  ((1858) 
7  H.  L.  C.  68,  89;  28  L.  J.  Ch.  110,  112) 
approved. 

Decision  of  Byrne,  J.,  reversed. 
In  re  Whitmore;  Walters  v.  Harrison,  [1902] 

[2  Ch.  6G;  71  L.  J.  Ch.  673;  87  L.  T.  210— 

C.  A. 

210.  Gift  to  A.  and  B.  and  Four  Children 
of  C— Gift  Divisible  into  Sixths.1— A  testator 
gave  his  residuary  personal  estate  to  trustees 
upon  trust  for  sale  and  conversion  and  upon 
certain  trusts  for  the  benefit  of  his  daughter 
for  life,  and  for  her  issue,  all  of  which  had 
then  failed,  and  the  Avill  then  proceeded 
as  folloAvs  :  "  And  in  case  there  shall  be  no 
child  of  my  said  daughter  who  being  male 
shall  attain  the  age  of  twenty-one  years,  or 
being  female  shall  attain  that  age  or  marry, 
then  I  direct  and  declare  that  my  said 
trustees  or  trustee  shall  stand  possessed 
of  the  said  residuary  trust  fund  in  trust 
for  the  said  G.  B.,  his  sister  M.  B.,  and  the 
children  now  living  of  the  said  R.  H.  who 
being  male  shall  live  to  attain  the  age  of 
twenty-one  years,  or  being  female  shall  live 
to  attain  that  age  or  marry,  and  if  more 
than  one,  in  equal  shares,  the  share  or 
shares  of  any  of  them  being  female  to  be 
for  her  or  their  soTe  and  separate  use." 
There  were  four  children  of  R.  H.  living  at 
the  date  of  the  will,  all  of  whom  attained 
twenty-one. 

Held— that  the  gift  was  a  gift  to  a  class, 
and  that  the  fund  was  divisible  into  six 
equal  shares. 

Judgment  of  the  C.  A.  sub  nmn.  Capes  v. 
Dalton  (86  L.  T.  120)  reversed. 

Kekewich  and  Others  v.  Barker  and  Others, 
[(1903)  88  L.  T.  130-H.   L.   (E.) 

211.  Gift  to  A.  and  the  Children  of  B. 
Equally— Death  of  A.  before  the  Testator- 
Lapse— Survivorship.']— k  testator  appointed 
his  wife  and  his  "  niece  A.  executrixes,  and 
gave  property  X.  to  his  wife  and  A.  upon 
trust  to  pay  the  income  to  his  wife  for  life," 
and  after  her  decease  upon  trust  for  the 
said  A.  and  the  child  or  children  of  his 
sister  B.  who  should  attain  the  age  of 
twenty-one  years,  equally  to  be  divided 
among  them  as  tenants  in  common.  A.  was 
at  the  date  of  the  will  nearly  twenty-one — 
she  died  before  the  testator.  B.'s  children 
had  all  attained  twenty-one  when  the  testa- 
tor's widow  died. 

Held— that  the  gift  to  A.  and  the  child  or 
children  of  B.  was  a  gift  to  a  class  of  all 
his  nephews  and  nieces,  and  the  testator  in- 
tended   that    if    any    of    them    died    In    his 
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lifetime  the  survivors  should  take;  and  that 
the  share  bequeathed  to  A.  did  not  lapse 
by  her  death,  nor  did  it  fall  into  the  residue 
of  the  testator's  estate,  but  went  to  B.'s 
children. 

Decision  of  the  Court  of  Appeal  ([1899]  2 
Ch.  314;  68  L.  J.  Ch.  598;  47  W.  R.  642;  81 
L.  T.  139)  affirmed. 

KiNGBURY    V.    Walter,    [1901]    A.    C.    187;   70 
[L.  J.  Ch.  546;  84  L.  T.  697-H.  L.  (E.). 
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212.  Gift  "to  be  equally  divided  between 
the  children  of  A.  and  iJ."]— W.  by  her  will 
directed  one  half  of  the  proceeds  of  sale  of 
certain  realty  "  to  be  equally  divided  be- 
tween the  children  of  F.  M.  W.  and  J.  C.  W., 
or  their  heirs."  F.  M.  W.  had  six  children 
living  at  the  date  of  W.'s  death,  but  had  for 
live  years  lived  apart  from  them  and  his 
wife.  J.  C.  W.  had  two  children  living. 
Both  F.  M.  W.  and  J.  C.  W.  were  nephews 
of  W.'s  late  husband. 

Held— that  the  gift  was  one  of  moiety  to 
J.  C.  W.  and  of  the  other  to  the  children  of, 
F.  M.  W. 

In  re  Walbean;  Milner  v.  Walbran,  [1906]  1 

[Ch.  64;  75  L.  J.  Ch.  105;  54  W.  E.  167;  93 

L.  T.  745— Joyce,  J. 

213.  Gift  of  Residuary  Estate  to  a  Class- 
Divesting  Clause  or  Gift  Over — "Die  Leaving 
Issue  "—Operation  During  Life  of  Tenant  for 
Life  and  also  After  Her  Death — Period  of 
Defeasibility.]— The  testator  by  his  will  de- 
vised and  bequeathed  the  residue  of  his  real 
and  personal  estate  to  his  trustees  upon 
trust,  for  conversion  and  investment,  and 
to  set  aside  certain  investments  for  certain 
purposes,  and  upon  further  trust  for  his  wife 
during  her  life  if  she  should  continue  his 
widow,  but  if  she  should  marry  again,  upon 
trust  to  pay  her  a  certain  annuity  during 
her  life.  The  will  then  proceeded,  "  and  sub- 
ject to  the  provision  aforesaid  upon  trust 
after  the  decease  or  second  marriage  of  my 
wife,  to  apply  the  income  of  the  trust  fund 
in  or  towards  the  maintenance,  education 
and  advancement  of  my  children  until  the 
youngest  who  shall  be  living  shall  attain  the 
age  of  twenty-one  years,  or,  being  a  daughter, 
shall  attain  that  age  or  marry  ";  and  subject 
thereto  he  directed  that  the  trust  funds  and 
the  income  thereof,  and  all  accumulations  of 
income,  should  be  held  in  trust  for  "all  my 
children  who  l)eing  a  son  or  sons,  shall  attain 
the  age  of  twenty-one  years,  or  being  a 
daughter  or  daughters,  shall  attain  that  age 
or  marry,  to  whom  I  give  and  bequeath  my 
residuary  real  and  personal  estate  in  eciual 
shares.  I  direct  that  if  any  of  my  children 
shall  die  leaving  issue,  such  issue  shall  take 
his  or  her  deceased  parent's  share  eciually 
as  tenants  in  common."  The  testator  died 
leaving  him  surviving  two  sons  and  a 
daughter.  A  son  and  a  daughter  had  at- 
tained the  age  of  twenty-one. 


Held— that  the  gift  should  bo  read  accord- 
ing to  its  natural  and  pr«jper  meaning— that 
IS,  as  meaning  death  at  any  time,  and  not 
merely  death  within  the  life  of  the  widow  or 
at  any  time  less  than  the  whole  life  of  the 
legatee.  There  was  no  context  in  the  will  to 
limit  the  meaning  of  the  word  "death." 

O'Mahoncy  v.  Burdett  ((1874)  L.  It.  7  H.  L 
388;  44  L.  J.  Ch.  56  71.;  23  W.  H.  361;  31 
L.  T.  (n.s.)  705)  followed. 

Decision  of  Joyce,  J.  ([1901J  2  Ch.  Xi»:  7(i 
L.  J.  Ch.  583;  84  L.  T.  587;.  affirmed. 

In  re   SCHNADnOHST;    SaNDKUHL  f.    SCHNADH<JR8T, 

[1902]  2  Ch.  234;  71  L.  J.  Ch.  454;  50  W.  II. 
485;  86  L.  T.  426-C.  A. 

214.  Gift  to  Tenant  for  Life— Remainder  to 
a  Class,  their  Children  to  take  by  Substitution 
—Death  of  Member  of  Class  before  Testator 
and  after  Tenant  for  Lifc.]—A  testator  left 
his  property  in  trust  for  his  wife  for  life, 
and  finally  for  such  of  his  children  as  should 
be  living  at  the  death  of  his  wife  and  the 
issue  of  such  as  "  shall  be  dead." 

The  wife  died  in  1891.  one  of  the  children  in 
1899,  and  the  testator  in  1900. 

He'.d— that  the  issue  of  the  deceased  child 
took  no  share. 

In  re  Kinnear;  Kinnear  v.  Barxett,  (1904)  90 
[L.  T.  537-Kekewich.  J. 

215.  "  Relations  of  like  degree  in  Scotland  " 
—  Visitor  in  Scotland.']— X  gift  to  "my  rela- 
tives of  like  degree  in  Scotland  "  living  at 
the  date  of  death  does  not  include  such  a 
relative  whose  home  is  in  .Vustralia,  but  who 
happens  to  be  in  Scotland  on  a  visit  at  the 
date  of  testator's  death. 

Argo  v.  Elmslie,  (190G)  8  F.  67-Ct.  of  Sess. 

216.  Period  of  Distribution— Legacy  to  a 
Class.]— S.  directed  her  trustees  to  "  hold  " 
a  fund  in  trust  for  all  the  children  of  .\., 
wlio,  being  sons,  should  attain  twenty-one. 
or  being  daughters  should  attain  that  age  or 
marry. 

Held— that  no  distribution  could  be  made 

until  A.'s  death,  as  until  then  there  might  Im> 

additions  to  the  class  of  beneficiaries. 

Hope-Johnstone  r.  Sinclair's  Tkistkks,  (1905) 

[7  F.  25-Ct.  of  Soss. 

217.  Time  for  ascertaining  Class— Gift  to 
Children  at  2l—Adiancrment  Claust — .Uairi- 
tenance  out  of  Vested  Share.]  — Whero  there 
is  a  gift  to  children  at  twenty-one  years  of 
age,  the  general  rule  is  that  the  class  is  ascer- 
tained when  the  ehlest  child  attains  twenty- 

)no,    no   chilli     born    subseqiUMitly   being   ad- 
liiiltc.l. 

It,  liowcvd.  niaintiMiance  or  advancement 
is  <ontinu(<l  bexond  the  date  when  the  eldest 
•hild  attains  twenty-one— c.j;..  if  advance- 
nienl  is  tlirerteil  out  of  vested  shnros-nll 
■hildren  are  let  in. 

Iredell  v.  Iredell  ((1S.',S)  a".  Beav.  iX^) 
followetl. 

In  be  Coi'ktesw:    IVmh  k   i-.   Toxwkli  .    (1905) 
[74  I..  .1.  »li.  i^^'l     Keki-wi.h.  .1. 
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218.  Time  for  ascertaining  Class— Death  of 
Testator  or  of  Life  T enant~N ext-of-kin  ac- 
cording to  Statute.']— W.  by  his  will  gave 
funds  to  trustees  upon  trust  for  his  nephew 
S.  for  life  with  remainder  to  children  or 
grandchildren  of  S. ;  there  were  provisions  as 
to  maintenance,  education  and  advancement. 

In  default  of  issue  of  S.  living  to  attain 
vested  interests,  he  directed  the  funds  to  be 
held  in  trust  "  for  such  person  or  persons  as 
on  the  death  of  my  said  nephew  S.  will  be 
entitled  to  [stc]  as  my  next-of-kin  under  the 
Statute  for  the  Distribution  of  Intestates' 
Estates." 

In  1884,  when  W.  died,  S.  was  his  sole  next- 
of-kin.     S.  died  in  1906. 

Held— that,  although  the  death  of  S.  was 
not  necessarily  the  period  of  distribution, 
the  class  to  take  were  W.'s  next-of-kin  at  the 
date  of  W.'s  death,  and  not  those  who  would 
liave  been  his  next-of-kin  had  he  died  when 
S.  died ;  and  that  therefore  S.'s  executors 
were  entitled  to  the  funds. 

Bullock  V.  Doumcs  ((I860)  9  H.  L.  C.) 
applied. 

Decision   of  Parker,  J.    ([1907]    1   Ch.  450; 
76  L.  J.  Ch.  228;  96  L.  T.  392)  affirmed. 
In  re  Wilson;  Wilson  v.  Batchelor,  [1907]  2 
[Ch.  572-C.  A. 

XV.  LAPSE. 

219.  Appointment  in  satisfaction  of  a  Debt 
—Death  of  Creditor  before  Testator— No 
Lapse.] — Where  under  a  general  testamen- 
tary power  money  is  appointed  not  out  of 
mere  bounty,  but  in  discharge  of  a  moral 
obligation  {e.g.,  in  satisfaction  of  a  debt),  the 
gift  will  enure  to  the  estate  of  the  appointee, 
if  he  dies  before  the  testator. 

A  trustee  in  error  made  over  payments  to 
the  beneiiciary;  she  was  ordered  by  the  Court 
to  pay  to  him  interest  on  the  amount  thereof 
during  her  lifetinje,  and  to  appoint  to  him 
by  will  a  similar  amount  out  of  the  trust 
funds.     She  did  so,  but  outlived  him. 

Held— that  the  trustee's  execvitor  took 
under  the  appointment. 

Stevens  v.  King,  [1904]  2  Ch.  30;  73  L.  J.  Ch. 

[535;  52  W.  E.  443;  90  L.  T.  665— 

Farwell.  J. 

220.  Bequest  of  Specific  Sum  part  of  Share 
of  Residue— "  The  Remaining  Part"— Gift 
over  — Partial  Failure.']—  A  testator  be- 
queathed one-third  of  his  residuary  estate 
upon  trusts  "as  to  the  sum  of  ^4,500  part 
thereof,  the  sum  of  ^2,250,  t  j  be  held  in  trust 
for  each  of"  his  two  grand -aildren,  A.  S.  P. 
and  N.  J.  P.  (sons  of  his  son  Arnold),  who 
should  attain  the  age  of  twenty-one  years; 
"  and  as  to  the  remaining  part  of  the  said 
one-third  part  of  my  residuary  estate, 
in  trust  for  such  one  or  more  of  the 
four  children  of  my  said  son  Arnold," 
viz.,  F.  K.  P.,  A.  M.  P.,  and  the  said  A.  S.  P. 
find  N.  J.  P.,  who  being  sons  or  a  son  should 
attain  the  age  of  twenty-one  years,  or  being 
a  daughter  should  attain  that  age  or  marry 


under  that  age.  And  in  case  there  should 
not  be  any  such  children  or  child,  then  over. 
N.  J.  P.  died  a  minor;  the  other  children 
attained  twenty-one. 

Held— that  the  words  "  the  remaining 
part "   were   ambiguous ;   that   the   gift   over 

j  showed  that  the  testator  intended  that  no 
part  of  the  principal  gift  should  fail  unless 
all  the  children  died  without  attaining  vested 
interests,  which  was  inconsistent  with  any 
partial  failure  of  the  trusts ;   and  that  the 

:  words  "  the  remaining  part "  must  be  con- 

I  strued  in  the  sense  of  true  residue  so  as  to 

j  carry  the  lapsed  residuary  legacy  to  the  three 

j  children  who  attained  twenty-one. 

j      Skrymsher   v.    Northcote    ((1818)   1   Swans. 

1  566;  18  E.  E.  142)  doubted. 

i      The  principle  of  In  re  Palmer  ([1893]  3  Ch. 

369;  62  L.  J.  Ch.  988;  42  W.  E.  151;  69  L.  T. 

477;  2  E.  619-C.  A.)  applied. 

In  re  Parker;  Stephenson  v.  Parker,   [1901] 

[1  Ch.  408;  70  L.  J.  Ch.  170;  49  W.  E    215; 

84  L.  T.  IIG-Farwell.  J. 

221.  General  Bequest— Exception  of  Chattels 

Real— Chattels   Real  Bequeathed  Specifically 

—Death    of    Legate— Intestacy.]— k    testator 

excepted  his  chattels  real  from  the  residuary 

I  bequest  in  his  will,  and  bequeathed  them  to 
his  brother.       After  his  brother's  death  he 

■  made  a  codicil  referring  to  such  death,  but 

I  leaving   the   general   bequest   and   exception, 
and  also  the  specific  bequest  standing. 
Held— that  the  will  must  be  construed  as 

j  if   made   at    date    of   the    codicil;    and    that, 

I  therefore,  it  must  be  presumed  that  the 
testator  intended  the  chattels  real  to  remain 
excepted  from  the  residuary  bequest,  and 
that  there  was  an  intestacv. 

I      Blight   V.    Hartnoll    ((1883)   23   Ch.    D.   218; 

I  52  L.  J.  Ch.  672)  distinguished. 
In  re  Fraser;  Lowther  t>.  Fraser,  [1904]  1  Ch. 

'      [726;  73  L.  J.  Ch.  481;  52  W.  E.  516;  91  L.  T. 
48;  20  T.  L.  E.  414-C.  A. 

i  222.  Gift  of  Residue  with  an  Exception- 
Failure  of  One  Gift  Comprised  in  Exception 
—Gift  Falling  Into  Residue— No  Intestacy.] 
—Where  there  is  a  gift  of  residue  with  an 
exception  (not  a  particular  gift  followed  by 
a  gift  of  the  residue),  and  the  exception  fails, 
there  is  not  a  partial  intestacy,  but  the 
amount  of  the  exception  falls  into  residue. 

A.  gave  his  residuary  estate  to  his  wife 
absolutely,  subject  to  payment  of  two 
legacies;  and  his  will  then  proceeded: 
'■  Nevertheless,  as  to  the  sum  of  <£1,000  part 
thereof,  I  give  the  same  to  my  wife,  to 
receive  the  income  thereof  during  her  life 
only,  and  after  her  decease  I  give  the  sum  of 
=£500,  part  of  such  ^61,000,  to  my  nephew, 
James  Jupp,  absolutely,  and  I  give  J500,  the 
other  part  of  such  =£1,000,"  etc.  As  far  as 
could  be  discovered  A.  never  had  a  nephew 
named  James  Jupp. 

Held— that  his  ^6500  passed  to  the  widow 
absolutely  as  part  of  the  residue,  and  not  to 
A.'s  next-of-kin. 

In  re  Jupp;  Gladman  v.  Jupp,   (1903)  87  L.  T. 
[739— Joyce,  J. 
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223.  Gijt  to  a  Class.l—k  testatrix  gave  her 
property  upon  trust  for  a  niece  for  life,  and 
then  for  equal  division  between  the  brothers 
and  sisters  of  the  niece  living  at  her  death 
and  A.,  B.  and  C.  in  equal  shares,  "and 
should  either  be  dead  leaving  children,  such 
children  are  to  take  the  share  their  deceased 
parent  would  have  been  entitled  to  it 
living." 

A.  and  B.  were  relations  of  the  testatrix; 
C.    was  a   stranger. 

A.  predeceased  both  testatrix  and  tenant 
for  life;  B.  survived  testatrix,  but  pre- 
deceased the  tenant  for  life. 

Held-(I)  that  the  gift  to  A.,  B.  and  C. 
was  not  contingent  upon  their  surviving  the 
tenant  for  life,  and  that,  therefore,  B.'s 
representatives  took  his  share;  (2)  that  the 
gift  was  not  a  class  gift,  and  that  A.'s  share 
lapsed  to  the  next  of  kin  of  the  testatrix. 
In  re  Venn;  Lindon  v.  Ingram,  [1904]  2  Ch. 

[52;  73  L.  J.  Ch.  507;  90  L.  T.  502— Joyce,  J. 

224.  Gift  to  Two  Persons— Gift  over  to 
Survivor  in  Default  of  Issue — Death  of  One 
Leaving  Issue— Death  of  Survivor  Without 
Issue— Gift  over  not  Capable  of  Taking 
Effect.]— A  testator  left  real  and  personal 
property  to  his  daughter,  with  a  gift  over, 
if  she  died  without  issue,  to  his  two  nieces 
H.  and  R.,  their  heirs  and  assigns,  in  equal 
shares  :  he  concluded  "  in  case  either  of  my 
said  two  neices  shall  happen  to  die  leaving 
no  issue  .  .  .  the  part  or  share  of  her  so 
tlying  shall  go  to  the  survivor." 

H.  died  leaving  a  child :  then  E.  died 
childless,  and  last  of  all  the  daughter  died 
childless. 

Held— that  as,  when  E.  died,  there  was  no 
survivor  to  take  her  share,  such  share  was 
never  divested,  and  neither  passed  to  H.'s 
child,  nor  became  undisposed  of  as  under  a 
partial  intestacy  of  the  testator. 

Jones  V.  Davies  ((1880)  28  W.  R.  455) 
followed. 

In   re   Deacon ;    Deacon   r.   Deacon    (1907)   95 
[L.  T.  701— Kekewich,  J. 

225.  Lapsed  Legacies  —  Two  Residuary 
Gifts.]— A  testator  having  appointed  H.  his 
executor,  gave  pecuniary  legacies  to  sixteen 
persons  and  his  watch  to  a  nephew.  He 
then  directed  that  "  the  remainder  of  "  his 
"  property  "  should  "  pass  as  follows,  viz., 
be  divided  amongst  "  certain  named  persons 
in  defined  shares;  he  concluded,  "and  I  ap- 
point my  executor  my  residuary  legatee." 

Two  of  the  sixteen  legatees  died  in  his 
lifetime. 

Hei.d— that  the  lap.sed  legacies  fell  into  the 
first  residue  and  not  the  second. 
In  re  Isaac;  Harbison  v.  Isaac,  [1905]  1  Ch. 

r427;    74    L.    J.    Ch.    277;    92    L.    T.    227- 
Bucklcy,  J. 

226.  Lapsed  Leiiarirs -Direction  to  Pag 
Legacy    "Six    Years    after    my    Decease"— 


Death  of  Beneficiary  before  Time  for  Pay- 
ment—Lapse.]— A  testator  declared  that  hiu 
trustees  should  stand  seised  and  povsesoed  of 
his  residuary  personalty  and  realty,  upon 
trust  to  retain  legacies  to  themselves,  and  to 
pay  the  following  legacies  :  To  my  brother. 
G.  E.,  the  annual  sum  of  JCoO  for  the  term  of 
five  years  from  my  <lecease,  and  the  legacy  of 
i;i,000  six  years  after  my  decease." 

The  testator  died  on  the  Gth  July,  1900. 
and  G.  E.  on  the  9th  May,  1903. 

Held— that,  there  being  no  gift  except  in 
this  diiectiou  to  pay,  everything  depended 
upon  the  expiration  of  six  years,  and  that, 
G.  E.  not  having  survived  this  period  after 
the  testator's  death,  his  estate  did  not  tak.; 
the  ill, 000. 

In   re   Eve;   Belton   v.   Thomj'son,    (1905)   93 
[L.  T.  235-Kekewich,  J. 

227.  Lapsed  Legacies  and  Devises  — General 
Residuary    Gift    of    Property    "  not    llerein- 

\  before      Disposed      of  "—Second      Residuary 
I  Clause  —  Whether     Captured     by    First    or 
j  Second    Clause.]— A    testator,    after    several 
1  legacies   and   devises   of   land,   which   failed, 
devised  and  bequeathed  to  his  executors  on 
certain  trusts  the  remainder  of  his  property, 
which    he    described    as    follows :—"  All    my 
railway    and    other    shares,    stocks,    and    in- 
terest  in   companies,    moneys   in   the   funds. 
i  dividends  and  debts  due  to  me  at  the  time 
of  my  death,  and  also  the  rest  of  my  estate 
and   effects,    real   and   personal,    not   herein- 
before disposed  of,  and  all  securities,  bonds, 
coupons,  cash  in  bank  and  elsewhere."    At 
the  end  of  the  will  he  appointed  C.   S.   his 
residuary  legatee. 

Held— that  the  words  of  the  first  general 
residuary  clause  were  sufficiently  wide  to 
capture  not  only  property  undisposed  of,  but 
also  lapsed  legacies  and  devices,  although 
there  was  apparently  in  that  case  nothing 
left  for  the  second  residuary  clause  to 
operate  upon. 
Johns  v.  Wilson,  [1900]  1  Ir.  E.  342-V.  C. 

228.  Residuary  Devise  —  Lapsed  Specific 
Devise-Wills  Act,  1837  (1  Vict.  c.  20).  s.  23.] 
—A  testator  died  possessed  of  freehold 
estates  at  Wimbledon  and  elsewhere,  and 
also  leaseholds,  but  no  copyholds.  Ho 
devised  to  his  son  a  certain  freehold  house 
at  Wimbledon,  and  devised  upon  trusts  "all 
other  my  freehold  nu-ssuagcs  and  tonenionts 
at  Wimbledon  aforesaid  and  elsewhere,  and 
all  my  leasehold  estates  whatsoever  and 
wheresoever."  The  specific  devise  having 
failed  in  consequence  of  the  son  attesting  the 
will. 

Held— that  the  will  contained  a  g«)od 
residuary  devise  to  the  trustees,  in  spite  of 
the  use  of  (ho  word  "other."  ond  of  the 
omission  of  any  reference  to  copyholds,  and 
that  therefore  the  house  passe<l  to  the 
trustees  and  not  to  the  heir-at-law. 

Decision  of  C.  .\.  ([1901]  1  (  h.  GI9;  70 
L.  J.  Ch.  3t2;  fil  L.  T.  174).  reversing 
Kekewich.  J.  ([19(KlJ  2  Ch.  liHJ;  09  L.  J.  Ch. 
475;   82   L.   T.   5.54).   affirmed. 
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Springett  v.  Jennings   ((1871)   L.  E.  6  Ch. 
333;  40  L.  J.  Ch.  348;  19  W.  R.  575;  24  L.  T. 
643)  explained. 
Mason  v.  Ogden,  [1903]  A.  C.  1;  72  L.  J.  Ch. 

[152;  51  W.  E.  560;  87  L.  T.  622-H.  L.  (E.). 


229.  Residuary  Gift  —  Named  Person  — 
Limited  Survivorship  Clause— Revocation  of 
Gift  by  Codicil— Gift  to  Person  by  Wrong 
Name.']— A  testatrix  left  her  residuary 
estate  to  four  named  persons.  A.,  B.,  C.  and 
D.,  "  as  tenants  in  common,  and  if  only  one 
of  tliem  shall  survive  me,  then  to  such  one 
absolutely."  By  a  codicil,  after  referring  to 
the  death  of  D.,  the  testatrix  revoked  what- 
ever interest  D.  had  in  her  will.  A.,  B.  and 
C.  survived  the  testatrix. 

Held— that  the  gift  of  survivorship  was  in- 
tended to  be  general,  and  not  confined  to  the 
case  of  only  one  legatee  dying,  and  that  in 
any  event  the  revocation  clause  of  the 
codicil  juust  be  construed  as  directing  the 
residuary  bequest  of  the  will  to  be  read  as 
if  D.  was  not  one  of  the  residuary  legatees; 
and,  consequently,  that  in  the  events  that 
had  happened  D.'s  share  was  not  undisposed 
of,  but  went  to  the  other  legatees. 

Two  of  the  residuary  legatees  were 
described  as  "Edith  Beale,  daughter  of  E. 
J.  Beale,"  and  "  Violet  Beale,  daughter  of 
E.  J.  Beale."  E.  J.  Beale  had  two,  and 
only  two,  daughters,  one  of  whom  was 
named  Violet  Edith  Beale;  the  other  had 
different  first  names. 

Held— that  both  daughters  were  residuary 
legatees. 

In  re  Eadcliffe;  Young   v.   Beale,    (1903)   51 
[W.  E.  409— Buckley,  J. 

230.  Specific  Legacies— Particular  Residue 
—Lapsed  and  Revoked  Shares  of  Particular 
Residue-Gift  to  Wife  and  Children  then 
Living— Death  of  Wife  in  Testator's  Life- 
time. —  A  testator  bequeathed  certain 
articles,  consisting  of  works  of  art,  etc., 
specifically  to  individuals,  and  directed  that 
all  his  furniture,  ....  objects  of  art,  and 
household  goods,  not  by  his  will  or  any 
codicil  thereto  otherwise  bequeathed,  should 
be  sold  within  six  months  after  his  decease, 
and  that  the  money  arising  from  the  sale 
should  be  divided  equally  between  his  wife 
aud  all  his  children  then  living,  share  and 
share  alike;  and  after  other  dispositions  he 
bequeathed  the  residue  of  his  property  to 
one  of  his  children.  By  a  codicil  he  revoked 
all  gifts  to  another  child  D.  The  specific 
legatees  and  the  testator's  wife  died  in  his 
lifetime. 

Held— (1)  that  the  specific  legacies  fell 
into  the  particular  residue;  (2)  that  the 
shares  of  the  wife  and  D.  of  that  residue  did 
not  pass  to  the  general  residuary  legatee, 
but  went  to  the  children,  other  than  D., 
living  at  the  period  of  distribution. 
M'Kay  r.  M'Kay,  [1900]  1  Ir.  E.  213— V.-C. 


XVI.  ABSOLUTE  GIFT. 

231.  Executory  Devise  over  on  a  Contin- 
gency which  does  not  Happen — Presumption 
against  Intestacy — Clear  Words  Required  to 
Cut  Down  a  Clear  Gift.]— A.  testatrix  be- 
queathed all  her  estate,  except  two  specified 
sums,  to  her  sister  B.,  and  added  the  words, 
"  I  would  wish  my  money  to  be  divided  in 
equal  shares,  after  my  sister  B.'s  death,  be- 
tweea  my  sister  G.  and  my  niece  H.,  should 
they  survive  her."  G.  and  H.  predeceased 
B. 

Held  by  the  Court  of  Appeal  (Holmes,  L.J., 
dissenting),  reversing  the  decision  of  the 
V ice-Chancellor)— that  B.  took  an  absolute 
iaterest,  which,  though  liable  to  be  divested 
if  G.  and  H.  survived  her,  became  indefeas- 
ible on  her  surviving  them. 
MoNCK  V.  Cboker,  [1900]  1  Ir.  E.  56— C.  A. 

232.  Gift  Over  — Prior  Absolute  Gift- 
Failure  of  Gift  Over.]—C.  B.,  by  her  will, 
gave  and  devised  all  her  real  and  personal 
estate  to  her  sister  E.  B.  absolutely,  but  if 
E.  B.  should  not  dispose  of  the  said  estate  in 
her  lifetime,  the  testatrix  purported  to  dis- 
pose of  it  by  a  gift  over  in  a  certain  manner. 
E.  B.  died  a  few  months  after  the  testatrix 
without  having  dealt  with  the  estate. 

Held— on  the  true  construction  of  the  will, 
that  E.  B.  took  absolutely  and  that  the  gift 
over  failed. 

In  re  Beetlestone;  Beetlestone  v.  Beetlestone, 
[1907]  L.  T.  Jo.  367— Parker,  J. 

233.  Gift  over  if  Legatee  Disentitles  him- 
self prior  to  Actual  Payment— Validity. ]- 
gift  over  of  a  share  of  residue  if  a  leg 
to  whom  it  is  given  absolutely  subject  to  a 
life  interest,  disentitles  himself  to  receive 
it  {e.g.,  by  bankruptcy)  prior  to  actual  pay- 
ment, is  valid. 

In  re  Chaston  ((1881)  18  Ch.  D.  218;  29 
W.  E.  778)  and  In  re  Wilkins  ((1881)  18  Ch. 
D.  634;  29  W.  E.  911)  followed. 

Martin  v.  Martin  ((1866)  L.  E.  2  Eq.  404; 
14  W.  E.  986)  and  Bubb  v.  Padwick  ((1880)13 
Ch.  D.  517;  28  W.  E.  382)  not  followed. 

In  such  a  case  the  words  prior  to  "actual 
payment "  must  be  taken  in  their  literal 
sense,  and  not  as  indicating  the  time  when 
the  life  interest  ends  and  the  legacy  becomes 
de  jure  "  payable." 
In  re  Goulder;  Goulder  v.  Godlder,  [1905]  2 

[Ch.  100;  74  L.  J.  Ch.  552;  53  W.  E.  531;  93 
L.  T.  163-Eady,  J. 

234.  Gift  over  of  what  shall  be  Undis- 
posed of  at  Death  of  Legatee— Costs.]— A  tes- 
tator gave  all  his  real  and  personal  estate 
to  his  wife  "  for  her  absolute  use  and  benefit 
so  that,  during  her  lifetime  for  the  purpose 

j  of  her  maintenance  and  support,  she  shall 
I  have  the  fullest  power  to  sell  and  dispose  of 
i  my  said  estate  absolutely.  After  her  death, 
I  as  to  such  parts  of  my  real  and  personal 
j  estate  as  she  shall  not  have  sold  or  disposed 
[  of  as  aforesaid,  subject  to  the  payment  of 
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my  wife's  funeral  expenses,  I  give,  devise, 

and  bequeath  the  same  "  in  trust  for  other 

perso'is. 

Held— that  the  widow  took  an  absolute  in- 
terest in  the  testator's  estate,  and  that  the 
gift  over  was  void. 

Be    Pounder;      Williams    v.    Pounder    (56 
L.  T.  104)  distinguished. 
In  re  Jones;  Kichards  v.  Jones,  [1898]  1  Ch. 

[438;  67  L.  J.  Ch.  211;  78  L.  T.  74;  46  W.  R. 
313— Byrne,  J. 

235.  Later  Words  Cutting  Down  to  Life 
Interest — Administration  with  Will  Annexed 
to  Residuary  Legatee.^ — A  will  in  printed 
form  with  holograph  additions  left  a  testa- 
tor's real  and  personal  property  to  his  widow 
"for  absolute  use  and  benefit,"  subject  to 
payment  of  debts,  "  and  after  her  death  to 
come  absolutely  to  H.,  to  her  and  her  heirs 
for  ever."  The  widow  was  appointed  execu- 
trix, but  died  without  proving  the  will. 

Held— that  the  widow  only  took  a  life  in- 
terest, and  that  H.  was  entitled  to  a  grant 
of  administration  with  the  will  annexed  in 
preference  to  the  widow's  executor. 

In  the  Estate  of  Lupton,   [1905]   P.  321;   74 
[L.  J.  P.  102;  94  L.  T.  100— Barnes,  P. 

236.  Legacy  in  Trust  for  A.  for  Life,  and 
afterwards,  if  he  shall  have  Two  Children 
who  Attain  Twenty-one,  as  to  a  Moiety  for 
his  Executors  or  Adininistrators — Whether 
A.  absolutely  entitled  to  such  Moiety  on 
Two  Children  attaining  that  Age.'] — Where 
a  testator  bequeathed  a  legacy  to  trustees 
upon  trust  to  pay  the  income  to  A.  for  life, 
and  after  his  decease  if  A.  should  have  three 
or  more  children  who  should  attain  twenty- 
one,  for  his  executors  or  administrators;  and 
if  he  should  have  two  such  children,  as  to  a 
moiety  for  his  executors  or  administrators, 
and  as  to  the  other  moiety  for  the  sister  of 
A.  and  her  children,  it  was 

Held— that  A.  having  had  two  children  be 
was  absolutely  entitled,  on  their  attaining 
twenty-one  years,  to  a  moiety  of  the  fund. 

In  re  Bogle;   Bogle  v.  Yorstoun,   (1898)  62 
[J.  P.  423;  78  L.  T.  457-Stirling,  J. 

237.  Life  Estate  to  Widow— After  her 
death  Executors  to  sell  Portion  to  pay  Lrga-  | 
cies— Balance  to  be  Disposed  of  according  to 
Widow's  Wishes.l—A.  testator  left  to  his 
widow  during  her  life  all  his  property,  and 
directed  that  she  was  to  receive  all  interest 
and  profits  from  it,  to  be  paid  to  her  during 
her  life  by  his  executors.  After  her  death 
the  executors  were  to  sell  part  of  the  pro- 
perty to  pay  certain  legacies.  Any  balance 
remaining  was  to  be  disposed  of  according 
to  the  widow's  wishes.  ; 

HELD-that  the  widow  took  the  property 
absolutely,  subject  to  the  legacies  payable 
after  her  death. 


Reid  v.  Cauleton,  [1905]  1  Ir.  R.  147- 

[Barton,  J. 

238.  Repugnancy  —  Subsequent  Gift  over 
on  Legatee  Dying  Childless  and  hitestate.'] 
—A  testator  left  money  al)solutc-ly  to  such  ot 
his  children  as  should  be  living  at  his  death, 
with  a  provision  that  children  of  a  deceased 
child  should  take  their  parent's  share.  He 
then  attempted  to  declare  further  trusts  in 
case  any  such  child  of  his  should  die  child- 
less and  intestate. 

HELD-that  the  gift  over  in  case  of  intes- 
tacy was  clearly  repugnant,  and  could  not 
be  severed  from  the  gift  over  in  case  of 
failure  of  children,  which  might  by  itself 
have  been  good ;  and  that  therefore  the 
whole  gift  over  failed. 

In  RE  Dixon  ;  Dixon  v.  Charleswoeth,  (1903) 

[72  L.  J.  Ch.  642;  51  W.  R.  652;  88  L.  T. 

802-Eady,  J. 

239.  Subsequent  Gift  over  after  Death- 
Doctrine  of  Perpetuities— Splitting  up  Gift 
over  —  Cutting  Doun  —  /nfcsfacy. ]— It  is 
settled  law  that  if  you  find  an  absolute  gift 
to  a  legatee  in  the  first  instance  and  trusts 
are  engrafted  or  imposed  on  that  absolute 
interest  which  fail,  either  from  lapse  or 
invalidity  or  any  other  reason,  then  the 
absolute  gift  takes  effect  so  far  as  the  trusts 
have  failed  to  the  exclusion  of  the  residuary 
legatee  or  next  of  kin,  as  the  case  may  be. 

A  testator  by  his  will  gave  the  residue 
of  his  personal  property  to  trustees  in  trust 
to  permit  his  wife  to  receive  the  income 
during  her  life  for  her  separate  use,  and 
after  her  death  upon  trust  to  be  divided 
into  five  equal  portions,  which  he  allotted  in 
the  manner  following  :  To  S.  D.  he  gave  two 
of  such  portions,  to  his  brother  W.  one 
such  portion,  to  his  brother  C.  one  such 
portion,  and  to  the  sons  of  his  late  brother 
Sampson  the  remaining  one  such  portion. 
The  will  then  proceeded  as  follows  :  "  But  it 
is  my  will,  and  mind  that  the  two-fifth  por- 
tions allotted  to  the  said  S.  D.  shall  remain 
in  trust,  and  that  she  shall  be  entitled  to 
take  only  the  interest  and  annual  proceeds 
of  the  shares  so  bequeathed  to  her  during 
her  natural  life,  and  for  her  sole  and 
separate  use  indoppudont  of  her  present  or 
any  future  husband,  but  without  power  of 
anticipation,  and  from  and  after  her  de- 
cease in  trust  for  the  benefit  of  any  child 
or  children  born  unto  her,  the  said  S.  D.. 
by  her  present  or  any  future  husband  upon 
his  or  their  attaining  the  ago  of  twonty-fivo 
years,  if  a  sou  or  sons,  or  if  a  (bmphter  or 
daughters,  upon  her  or  their  attaining  the 
ago  of  twenty-one  years,  or  upon  her  or 
their  marriage,  whichever  of  those  events 
niav  first  happen;  but  in  default  of  any 
such  issue,  thou  and  in  that  case  the  said 
two-fifths  of  my  residuary  estate,  and  ony 
accumulation  of  interest  thereon,  shall  RO 
and  be  divided,  subject  to  the  appointment 
of  my  wife,  among  the  children  of  my 
brother  Charles;  but  if  there  be  no  such  ap- 
pointment, then  to  bo  equally  divided  among 
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such  children,  payable  if  a  son  or  sons  upon 
their  attaining  the  age  of  twenty-five  years, 
and  if  a  daughter  or  daughters  upon  her  or 
their  attaining  the  age  of  twenty-one  years, 
or  upon  her  or  their  marriage,  whichever 
event  may  first  happen."  The  testator's 
widow  made  no  appointment  of  the  two- 
fifths  allotted  to  Sf  U.  S.  D.  died  without 
ever  having  had  any  issue.  The  two-fifths 
of  the  testator's  residuary  estate  allotted  to 
her  were  represented  by  a  sum  of 
^12,399  10s.,  reduced  3  per  cent,  annuities. 
The  appellants  were  the  children  of  the 
testator's  brother  Charles,  and  in  the 
events  which  had  happened  they  claimed  to 
l)e  entitled  to  S.  D.'s  two-fifths  of  the  resi- 
duary estate  under  the  gift  over  stated 
above.  They  were  also  next  of  kin  of  the 
testator;  and  if  they  failed  on  their  first 
point  they  contended  that  the  share  was  un- 
disposed of. 

Held— that  the  gift  over  of  S.  D.'s  two-fifths 
was  not  severable  into  distinct  gifts,  viz.,  if 
"  S.  D.  shall  have  no  issue,  or  if  her  chil- 
dren die  without  having  fulfilled  the  pre- 
scribed conditions  for  the  vesting  of  the 
property  in  them,"  but  was  void  for  remote- 
ness; and  that  the  two-fifths  allotted  to 
S.  D.  on  failure  of  the  gift  over  did  not 
go  to  the  next  of  kin  of  the  testator,  but  to 
S.  D.'s  representatives,  as  it  was  an  abso- 
lute gift  to  S.  D.  in  the  first  instance. 

The  decision  of  the  Court  of  Appeal  ([1901] 
1  Ch.  482;  70  L.  J.  Ch.  114;  84  L.  T.  163— 
C.  A.  )  affirmed. 

Hancock    j;.     Watson,     [1902]     A.    C.    14;    71 

[L.  J.  Ch.  149;  50  W.  E.  321;  85  L.  T.  729- 

H.  L.  (E.). 

240.  Superadded  W ords— Directions  as  to 
Investment  for  Certain  Purposes— Bepug- 
nancy— Motive  of  Gift— Trust.]— A.  testator, 
after  certain  legacies,  directed  the  balance 
of  the  purchase-money,  realised  by  the  sale 
of  a  portion  of  his  freehold  property,  to  be 
equally  divided  among  his  four  sons  (of 
whom  J.  was  oneh  He  then  provided  as 
follows :  "  I  direct  my  executors  to  invest 
the  share  of  my  said  son  J.  in  the  purchase 
of  a  good,  substantial  tenement  hoiise  in  a 
good  neighbourhood  (having  first  had  the 
same  examined  by  an  architect),  where  my 
said  son  and  family  may  enjoy  apartments 
in  same  free  of  rent,  and  that  he  may  have 
after  the  payment  of  rent  (which  must  be 
small)  and  rates,  some  income  towards  sup- 
port of  himself  and  family.  The  assign- 
ment or  conveyance  of  same  must  be  made 
to  my  executors,  who  alone  are  legally  to 
possess   same   and   the   disposition  thereof." 

Held— that  there  was  a  gift  of  an  absolute 
interest  to  J.,  and  that  there  was  no  trust 
created  in  favour  of  J.'s  children. 

Compare  In  re  Bourke's  Trusts,  [1891]  27 
L.  J.  Ir.  573. 

DowLiNG  I'.  DowLiNG,  [1902]  1  Ir.  E.  79— M.  E. 


XVII.  CONDITIONS. 
(a)  Condition  Precedent  or  Subsequent. 

241.  Bequest  to  be  Claimed  Within  Three 
Years  of  Testator's  Death.^—A  testator  left 
the  residue  of  his  property,  real  and  personal, 
to  his  only  son,  provided  he  should  claim 
same  within  three  years  from  the  testator's 
death;  and  in  case  his  son  should  have  died 
in  his  lifetime  or  without  claiming  the  said 
bequest  within  three  years  it  should  lapse; 
and  in  the  event  of  the  bequest  lapsing,  or 
not  being  claimed  within  the  said  period,  the 
testator  left  the  residue  to  his  brother,  who 
should  also  be  entitled  to  the  rents  and 
profits  during  the  three  years  or  such  lesser 
period  as  should  elapse  before  the  son  should 
claim.  The  son  was  abroad  at  the  time  of 
his  father's  death,  and  did  not  become  aware 
thereof,  or  of  the  terms  of  the  will,  until 
after  the  expiration  of  the  three  years.  He 
contended  that  the  condition  was  a  condition 
subsequent,  and  that  he,  being  heir-at-law, 
did  not  forfeit  the  real  estate  by  the  non- 
performance, through  ignorance,  of  the 
condition. 

Held — that  the  condition  was  a  condition 
precedent,  and  that,  accordingly,  the  gift 
over  took  effect. 

Decision  of  V.-C.  ([1904]  1  Ir.  E.  29) 
affirmed. 

HORRIGAN  V.  HOERIGAN,  [1904]  1  Ir.  E.  271— 

[C.   A. 

242.  Devise  of  Freeholds  for  Life  suhjeet  to 
j  Condition  of  Residence — Trust  on  Breach  of 
\  Condition— Validity—Settled  Land  Act,  1882 
i  (45  &  46  Vict.  c.  38),  s.  51— Gift  of  Residue— 
!  Legacies  and  Bequests  Free  of  Legacy  Duty— 
,  Incidence  of  Duty.]— S.  D.,  by  her  will, 
I  devised  certain    freeholds  to    trustees  upon 

trust  for  T.  S.  for  life,  subject  to  a  condition 

of  actual  and  continuous  residence,   and  in 

case  T.  S.  should  cease  to  reside  there,  then 

:  on  trust  to  sell  and  invest  the  proceeds  and 

!  pay  one-third  of  the  income  thereof  to  T.  S. 

i  for    life,    and    the    remaining    two-thirds    to 

other  persons  therein  mentioned. 
I  Held — that  the  provision  was  such  as  to  in- 
duce the  tenant  for  life  to  abstain  from  exer- 
cising his  powers  under  the  Settled  Land  Act, 
1882,  within  the  meaning  of  sect.  51,  and  Avas 
1  void. 

i  After  giving  certain  legacies  to  males  and 
females,  the  testatrix  declared  that  all  lega- 
cies, devises  and  bequests  thereinbefore  or 
I  thereinafter  given  or  made  in  favour  of 
I  females  should  be  free  of  legacy  duty,  the 
j  residue  being  given  to  three  males  and 
I  three  females  as  tenants  in  c  mmon. 

Held— that   the   legacy  duty   in   respect  of 

the  shares  of  the  females  in  the  residue  were 

to  be  paid  out  of  their  respective  shares. 

In  re  Sarah  Dalrymple;  Bircham  v.   Spring- 

[PIELD,  (1901)  49  W.  E.  627— Kekewich,  J. 

243.  Gift  of  Farm— Devisee  Directed  to  Pay 
Legacy— Personal  Liability— Order  for  Pay- 
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ment—Ord.  55,  rr.  4,  11.]— A  testator  be- 
queathed a  certain  farm  with  the  stock 
thereon  to  his  son.  There  were  certain  con-  j 
ditions  attached  to  the  gift,  and  amongst 
(hem  tlie  following  :— "'  It  is  my  will  that  the 
said  T.  M'M.,  my  sou,  do  pay  oft  all  my  debts 
and  burial  expenses.  It  is  my  Avill  that  my  i 
son,  the  said  T.  M'lM.,  do  give  unto  my 
daughter,  C.  M'M.,  the  sum  of  ,£350,  to  be 
paid  to  her  in  three  instalments."  The  son 
went  into  possession  of  the  farm  under  the 
will  :  I 

Held  (on  an  originating  summons,  taken 
out  by  C.  M'M  under  Ord.  55,  r.  4)— that  he 
was  personally  liable  for  the  payment  of  the 
legacy  to  her. 

In     re     M'Mahon,     Deceased;     M'Mahon     v. 
[M'Mahon,  [1901]  1  Ir.  R.  489. 

244.  Gift  of  Chattels  Subject  to  Marriage 
with  Consent — Executoi — Asscnt.l — A  testa-  , 
tor  by  his  will  bequeathed  his  farm  and 
"  all  stock  and  chattels  thereon  "  to  his  son 
Michael,  "  provided  he  marries  with  the 
consent  of  my  executors  hereinafter  named, 
and  gets  a  substantial  fortune  with  his  wife, 
not  less  than  ^250  " ;  and  directed  that,  "  in 
the  event  of  his  marrying  without  such  con- 
sent, Michael  should  get  one  shilling,  and 
that  the  farm,  stock  and  chattels  should  go 
to  the  testator's  other  son,  Patrick.  The 
testator  bequeathed  to  his  wife  an  annuity 
of  =£10  for  life,  charged  on  "the  said  farm 
and  stock  " ;  and  to  his  daughters  Alice  and 
Johanna  iilOO  each,  and  to  his  daughter 
Mary  .£50,  "  said  legacies  to  be  paid  to  each 
of  my  said  daughters  on  the  marriage  of 
Michael  and  out  of  the  fortune  he  receives 
with  his  wife,  or  upon  the  marriage  of  each 
of  my  said  daughters  Avith  the  consent  of 
my  executors."  The  testator  appointed  his 
son  Patrick,  and  another,  executors.  The 
testator  died  in  1893.  Michael  continued  to 
live  on  the  farm  and  work  it;  he  never 
bought  stock,  but  sold  stock  and  paid  the 
rent.  Patrick  lived  at  some  distance.  He 
stated  in  evidence  that  he  used  to  go  from 
time  to  time  and  look  after  the  farm,  and 
see  that  the  rent  was  paid;  that  he  took 
no  interest  while  his  mother  lived,  and  that 
she  died  about  1895.  In  December,  1897. 
Patrick  obtained  probate  of  the  testator's 
will,  leave  being  reserved  to  his  co-executor 
to  prove.  In  1898  a  judgment  for  ^G5  dam- 
ages for  breach  of  promise  of  marriage  was 
obtained  against  Michael,  and,  in  obedience 
to  a  writ  of  fi.  fa.  thereunder,  the  sheriff 
seized  four  cows,  admittedly  some  of 
seven  cattle  which  were  on  the  farm  when 
the  testator  died,  and  sold  them  for  .£31  5s. 
Patrick  was  present  at  the  auction  and  made 
no  objection;  but  next  day  objected,  on  the 
ground  tliat  they  were  his  property.  On 
interpleader  issue,  tried  before  Gibson,  J.. 
without  a  jury,  his  lordship  lield,  as  a  matter 
of  fact,  that  assent  should  bo  presumed  from 
the  acts  and  conduct  of  the  parties,  and  re- 
ported    that     he     regarded     the     claimant'^ 


evidence  with  distrust;  and  being  of  opinion 
that  the  condition  was  a  subsequent  one, 
gave  judgment  for  the  execution  creditor. 

Hei-d,  by  the  Queen's  Bench  Division  (Sir 
P.  O'Brien  and  Andrews,  J..  O'Brien.  J., 
dissenting)— that  the  condition  was  a  con- 
dition precedent,  and  that  no  interest  in 
the  cattle  seized  vested  in  Michael  until 
marriage  in  accordance  with  the  terms  of 
the  will,  and  that  the  money  should  be 
retained  in  Court  until  further  order  to 
allow  of  administration  proceedings  being 
taken  and  the  rights  of  all  parties  pro- 
tected ;  and. 

Held  flrther— even  assuming  that  the  con- 
dition was  a  condition  subsequent,  and  that 
Michael  had  a  sei^alile  interest  in  the  cattle, 
the  execution  creditor  could  not  be  held  to 
be  entitled  to  the  entirety  of  the  proceeds  of 
the  sale,  but  only  entitled  to  be  put  in  the 
same  position  as  Michael,  and  that,  there- 
fore, even  so,  the  money  should  still  be 
retained  in  Court  in  order  that  it  might  be 
ascertained  whether,  in  the  course  of  time, 
it  would  cease  to  be  Michael's  property. 

Held,  on  appeal  to  the  Court  of  Appeal 
(affirming  the  judgment  of  the  Divisional 
Court  [1899]  2  Ir.  K.  G37)-that  the  condition 
was  a  condition  precedent,  but  ttiat  the 
money  should  be  paid  out  of  Court  to  Patrick, 
the  executor. 
Fitzgerald  f.  Ryan,  [1899]  2  Ir.  R.  C61-C.  A. 

245.  "  Wishing  to  Return  and  Settle  in  his 
Native  Country  "—Condition  becoming  Illtt- 
sory— Dispensing  with  Performance— Discre- 
tion of  E.rectitors  —  Death  of  E.recutors  — 
Trust  Carried  out  by  Court— Equality  is 
Equity.'\—A  testator  by  his  will  left  two 
farms  to  his  son  M.,  and  by  a  codicil  he 
provided  that  in  case  of  his  son  R..  who  was 
then  in  New  Zealand,  wishing  to  return  and 
settle  in  his  native  country,  one  of  the  farms 
should  be  given  to  him  by  the  testator's 
executors  at  such  time  and  coupled  witlx 
such  conditions  as  they  might  deem  expe- 
dient. The  farms  were  sold  in  a  suit,  under 
an  order  which  reserved  the  question  of  the 
rights  of  the  parties  in  respect  of  the  pro- 
ceeds, and  realised  .£1,100  and  .£4(10  respec- 
tively. The  executors  were  deail.  b'.  hud 
never  returned,  and  was  still  in  New 
Zealand. 

Held— that  the  proceeds  of  the  two  farms 
shouM  bo  divided  into  two  equal  parts,  and 
that    i{.   was  entitled   to  be  paid   one  moiety 
without  returning  to  this  country. 
Ckc.skerv  r.  KiTiniE.  [1901]  1  Ir.  \l.  4;r- ^ 

246.  niimatr  D.risr  In  Ihf.niU  of  Children 
„f  J  -Condition  Ihat  Deviser  should  take  and 
use  the  Testator's  Surnnwe-Lunary  and 
Death  of  Devisee  during  Life  of  J.~l>ea(h 
of  J.  Childless-Son-perforwanre  of  Coudt- 
li„,i—"  Alt  of  God"-K.rcuse  from  Ohliya- 
tion  of  Performance  of  r<)ii</iti<ui.]— .\  testa- 
tor devised  his  real  estate  to  trustees  upon 
trust  for  his  daughter  J.  during  her  life,  and 
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after  her  death  upon  trust  for  her  children 
as  she  should  appoint •,  and,  if  she  should 
have  no  child,  the  testator  devised  his  real 
estate  to  his  cousin,  W.  A.  N.,  his  heirs  and 
assigns,  on  condition  neveretheless  that  he 
took  and  used  the  testator's  surname  only. 
The  testator's  daughter  J.  having  now 
reached  her  fifty-ninth  year  and  being  child- 
less, the  question  was  raised  what,  in  the 
event,  that  would  doubtless  happen,  of  no 
child  being  born  to  her,  was  or  would  be  the 
effect  of  the  limitation,  since  the  testator's 
cousin,  W.  A.  N.  had  died  without  having 
taken  or  used  the  surname  of  the  testator. 
W.  A.  N.  had  died  in  a  lunatic  asylum, 
having  been  actually  incapacitated  to 
perform  the  condition  by  the  lunacy  with 
which  he  was  afflicted  during  the  last 
eighteen  mouths  of  his  life. 

Held — that  the  condition  was  a  condition 
subsequent,  and  not  to  be  performed  until  J. 
died  childless;  that  W.  A.  N.  had  been  pre- 
vented from  performing  it  by  an  act  of  God 
(viz.,  his  own  death),  and  therefore  perform- 
ance was  excused,  and  the  estate  would  vest 
in  his  personal  representative,  free  from  the 
condition,  if  and  when  J.  died  childless. 

Decision  of  Joyce.  J.   ([1902]  2  Ch.  198;  71 
L.  J.  Ch.  579;  86  L.  T.  500;  18  T.  L.  R.  530), 
reversed. 
In   re   Greenwood;    Goodhart   v.    Woodhead, 

[1903]  1  Ch.  749;  72  L.  J.  Ch.  281;  51  W.  R. 
358;  88  L.  T.  212;  19  T.  L.  R.  180— C.  A. 

(b)  Contingent  Gift. 

247.  CondUion  Precedent— Legacy  on  Con- 
dition of  entering  into  a  "  Calling  "—Teacher 
in  a  Jesuit  College.l—A  testator  by  his  will 
directed  his  trustees  to  hold  his  residuary 
estate  in  trust  for  his  son  J.  until  he  should 
attain  the  age  of  twenty-five,  and  provided 
that  in  case  he  should  live  to  attain  that 
age,  and  should  before  then  have  obtained  a 
university  degree  or  should  have  become 
duly  qualified  to  practise  as  a  barrister,  or 
solicitor,  or  doctor,  &c.,  or  should  have  ob- 
tained a  commission  in  the  army  or  navy, 
"  or  entered  into  any  other  profession,  trade 
or  calling  with  the  approbation  of  my  trus- 
tees," then  the  residuary  estate  should  be 
held  in  trust  for  him  for  the  remainder  of 
his  life.  There  was  a  gift  over  in  the  event 
of  J.  dying  before  attaining  the  age  of  twenty- 
five,  or  in  the  event  of  his  attaining  that 
age  "without  having  obtained  &uch  degree, 
or  qualification,  or  employment  as  aforesaid." 
J.  attained  the  age  of  twenty-five.  He  had 
become  a  member  of  the  Order  of  Jesuits, 
and  was  engaged  in  study  preparing  for  the 
priesthood.  As  a  Jesuit  he  became  a  prefect 
of  Stoneyhurst  College;  and,  under  the  con- 
trol and  direction  of  the  Order,  took  part  in 
the  teaching  and  management  of  pupils  in 
the  college.  In  return  for  such  services  he 
was  supported  free  of  all  charge.  The  trus- 
tees of  the  will  approved  the  course  adopted 
by  J.     He  never  obtained  a  university  degree. 

Held— that  J.,  having  become  a  teacher  in 


a  Jesuit  college,  had  entered  on  a  "  calling  " 
within  the  words  of  the  will,  and  was  entitled 
to  the  legacy. 

Galwey  v.  Barden,  [1899]  1  Ir.  R.  508— M.  R. 

248.  Contingent  or  Vested  Gijt—Condition 
as  to  Marriage.'\—A.  testatrix  by  her  will  left 
certain  pictures  "as  heirlooms  to  my  grand- 
son, Edward  Panter-Downes,  to  go  to  him 
when  he  is  married  and  has  a  house  of  his 
own;  till  then  I  wish  my  daughter,  Mrs. 
J.  F.  Bally,  to  take  charge  of  those  she  now 
has;  and  those  which  my  daughter-in-law, 
Mrs.  Herbert  Panter  has  now,  I  wish  her  to 
keep  for  him  also." 

Held— that  the  gift  was  not  conditional  on 

the  grandson  marrying,  but  was  an  absolute 

gift   accompanied   by   a   direction   as   to   the 

time  for  handing  over  the  pictures. 

j  In  re  Panter;  Pantfr-Downs  v.  Bally.  (1906) 

!  [22  T.  L.  R.  431— Eady,  J. 

249.  Contingent  or  Vested  Gift— Gift  to  a 
1  Class  who  Attain  Twenty-one— Gift  over  upon 
;  Death   "  Without   Leaving   any   Children  "— 

Only  Child  Dying  under  Twenty-one— Gift 
over  Inoperative— Intestacy.']—'E.  gave  all  her 
estate  in  trust  for  her  children  who  should 
attain  twenty-one  or  (being  daughters) 
should  marry,  with  a  gift  over  to  relatives 
if  she  should  die  "without  leaving  any 
children  surviving  me."  Her  only  child 
died  in  infancy  after  E.'s  death. 

Held— (1)  that  the  child  did  not  take  a 
\ested  interest  at  birth;  and 

(2)  that  "any  children"  could  not  be  read 
as  "  any  such  children,"  and  that  con- 
sequently the  gift  over  failed  and  there  was 
an  intestacy. 

Walker  v.  Mower  ((1852)  16  Beavan,  365) 
approved. 

Kidman  v.  Kidman  ((1871)  40  L.  J.  Ch.  359 
—observations  of  Malins,  V.-C.)  disapproved. 
In  re  Edwards;  Jones  v.  Jones,  [1906]  1  Ch. 

[750;  75  L.  J.  Ch.  321 ;  54  W.  R.  446;  94  L.  T. 
593-C.  A. 

250.  Gift  to  Children— Expectant  or  Pre- 
sumptive Share — Powers  of  Advancement — 
Woinan  Past  the  Age  of  Child-bearing.'}— By 
his  will,  dated  in  1891,  a  testator,  who  died 
in  1892,  declared  that,  should  his  sister  A. 
(who  was  then  a  spinster  about  forty-seven 
years  of  age)  marry  and  have  children,  then, 
when  the  youngest  child  of  A.  or  of  B. 
(another  sister  of  the  testator)  should  at- 
tain twenty-one,  the  whole  of  his  estate 
should  be  divided  equally  between  all  the 
children  of  A.  and  B..  and  the  issue  of  such 
children  as  therein  mentioned,  subject  to  a 
provision  for  certain  annuities  to  A.  and  B. ; 
and  that,  should  A.  die  without  being 
married,  then,  when  the  youngest  child  of 
B.  had  attained  twenty-one,  his  whole  estate 
should  be  divided  equally  between  her  chil- 
dren and  their  issue  as  therein  mentioned, 
provision  being  made  for  an  annuity  to  B. 
The     testator     further     provided     that     his 
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trustees   might,    subject   to   the   payment   of    '^y   i*=    remain    a    portion   o"f   the   testator's 

the  annuities,  at  their  discretion  raise  any    ^  ,,?;  ^  ,        .  , 

part   of   "the   then   expectant,   presumptive,!      ^^^  executor  may  set  asi  le  and  invest   a 

or   then    vested   share,    or   fortune,"   of   any    reasonable  sum  to  provide  for  such  a  legacy. 

child    of    B.    not    exceeding    one-third,    and    and  distribute  the  ro'^idue  of  the  estate;  hu: 

apply    the    same    for    his    or    her    support,  ^«  i«  "«*  ^"t't'^'l  to  "PP'-oP'-'^teto  ,t  a  speci- 

education,    advancement,    or    benefit.        The    f«   f"^   or   investment    s.,   as   to   make   th.- 

testator  then  directed  the  surplus  income  of    Ifg^tee  a  gainer  or  a  loser  by  flu. tuations  ;n 

his     estate     to     be     accumulated.      B.     was    ^he  ^^1"«  "^  the  security.     1  ho  legatee  can 

married,  and  had  four  children,  all  of  whom    l'^'^^*  ^^  receiving  the  exact  amount  on  u.e 

were  still  infants.     In  1896  A.  married.     Her  I  happening  of  the  contingency. 

husband  died  in  1897.     There  was  no  issue  of  '      Decision  of  Kekewich,  J.  (72  L.  J.  Ch.  74; 

that    marriage,    and    A.    was    now    fifty-four  i  51  W.  R.  107;  87  L.  T.  5C0)  reversed. 

years  of  age.  |      King  v.  Malcott  ((1853)  22  L.  J.  Ch.  157;  9 

^   HELD-that  the  Court  was  not  at  liberty  to    ^^'"^>  ^'^-'  ^PpUed. 

insert  in  the  will  a  clause  to  meet  the  event    In  re  Hall;  Foster  v.  Metcalfe,  [1903]  2  Ch. 

which   the   testator   had   omitted   to   provide        [22G;  72  L.  J.  Ch.  554;  51  W.  E.  107;  88L.T. 


for,  viz.,  of  A.  marrying  and  having  no  chil- 
dren;   and    that,    therefore,    in    that    event, 
there    was    no    disposition    of    the    testator's 
estate  beyond  the  annuities. 
Decision  of  Kekewich,  J.,  affirmed. 


G19  -C.  .\. 


253.  Intcrmciliate  Income— Gift  Coniiniimt 

on  Marriage   with    a     Specified   Person.]— X 

testator  left  a  farm  to  his  widow  for  life  and 

,  after  her   levth  to  his  nephew  \V.,  provided 

Held,   also— that   the   Court   ought   not   to    ^g  married  M.  ¥.,  but  not  otherwise,  and  he 


appointed  his  wife  residuary  legatee.    After 


deprive  one  person  of  the  chance  of  becom 

ing   entitled    to   property   if   another   should    the  widow's  death  M.  F.  refused  to  marry 

die    childless    or    have    a    child;    and    that,  ^y. 

therefore,     the    discretion    of    the    trustees 

under    the   advancement   clause   of   the   will 

could  be  exercised  during  the  lifetime  of  A. 


Order    of    Kekewich,    J.,    varied. 

In  re  Hocking;  Mitchell  v.  Loe,  [1898]  1  Ch. 

[350 ;  67  L.  J.  Ch.  166 ;  78  L.  T.  1 ;  U  T.  L.  E. 

20;  46  W.  E.  312-C.  A. 

251.  Intermediate  Income— Mixed  Fund- 
Accumulation.']  —  A  testator  directed  his 
trustees    for    sale    and    conversion    to    stand 


IIfld— (1)  that  the  marriage  was  a  condi- 
tion precedent  to  W.  taking  the  farm,  but  (2) 
that  as,  in  the  event  of  the  marriage  taking 
place,  W.  would  be  entitled  as  from  the 
widow's  death,  the  rents  and  profits  must  be 
accumulated  until  the  marriage  took  place 
or  became  impossible  by  the  death  either  of 
W.  or  M.  F. 
Kibrsey  v.  Flavahan,  [1905]  1  Ir.  E.  45-M.  E. 

254.  Part  Happ''uing  of  Contingency.]— Hy 


possessed  of  the  residuary  trust  funds,  and    ;i    ^vill   certain   property   was   left   to   H.   S. 
also  of  the  appropriated  funds,  in  trust  for    upon  certain  contingencies  which  happened, 
all  the  children  of  his  sister  who  being  sons    and   bv 
should  attain  the   age  of   twenty-one   years, 
or  being  daughters  should  attain  that  age  or 


a  codicil   it   was  declared   that    the 

uMopertv    should    pass    to    W.    S.    if    H.    S. 

should  get  married  and  die  leaving  no  legi- 


-ry,   in  equal   shares.     And   in  the  event    timate   children."       H.   S.   died   unnuuried 

■  ■  '  ■■  '  '        whereupon   W.  S.  sought  a  declaration  that 

the  gift  over  in  his  favour  had  taken  effect. 

that    where  thoie  was  a  divostin<r 


of  her  not  having  any  child  or  children  who 

should     attain     a     vested     interest     in     the  ^ 

remainder  of  the  residuary  trust  funds,  he  ; 

directed  the  trustees  to  hold  the  same  funds  ^.i^usTupon  a  contingency  it  could  not  take 
for  other  person!.  There  was  no  express  ^^^^^^  ^^^j^^^  ^j^^  ^^^^^^  ^^^^j^pp^py  jmpp^npj  ; 
disposition  of  the  intermediate  income.  His  ^^^^  ^^^^^  '^j^^  divesting  clause  had  n.i  effect 
sister,  a  married  woman,  was  fcrty-six  years  '^^  ^^^^  estate  of  II.  S.  which  remained  nbso- 
old,  and  she  never  had  a  child. 

Held— that  the  income  of  the  residue 
should  be  accumulated  for  the  benefit  of 
those  who  might  be  ultimately  entitled  for 
twenty-one  years,  or  until  the  death  of  the 
married  woman  without  a  child. 

Green  v.  Tribe  ((1878)  47  L.  J.  Ch.  783;  27 
W.  E.  39;  38  L.  T.  914-Fry,  J.)  not  followed. 
In  re  Taylor;  Smart  v.  Taylor,  [1901]  2  Ch. 

[131;  70  L.  J.  Ch.  535;  49  W.  E.  615;  84  L.  T. 
758— Cozens-IIardy,  J. 


Held 


lute. 

I\  ke  Seakle 


Sk*ri.k.  (1905)  W.  N. 
8G— Joyce.  J. 


255.  Settlement  of  Shares  -  Lift- 
only    in   Share— Death   of    Lrgati 
trix's     Lifetime.]-.\     tes 
"her    residuary    est  at « 


Income  —  Sec 

Where  a  contingent 


252.  Intermediate 
Residuary  Legatee.] 

legacy  (as  distinguished  from  one  payable  m 
futuro)  is  given  to  .i  perf^on  without  inlerest 
until  the  happening  of  the  contingency,  the 


Interest 

n  Testa- 

atrix     boquonlhed 

to     her    trusters. 

in  trust  for   mv   said   three  danghtor!*,   in 

equal  shares"  and  dirortod   hor  trnsteos  to 

retain  the  share  of  each  .laughter,  and  stnn.l 

possessed  of  it   upon  trust  to  pay  th..  m.-omo 

urity     by    only   to  each  daughter   f..r   lif.;    t..  hor   hu.- 

ontingent    ban.l  for  life,  an.l  then  to  hoKl  th.-  capita 

onnngent     ^^^  ^^^^  ^^^^^^^^^  ^^^  ^^^^  children,  in  the  u«u«J 

way,  with  an  accruer  in  default  .)f  any  child 
of  a  daughter  to  take  a  vested  interost. 
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One  nf  the  daughters  died  in  the  lifetime 
of  the  testatrix,  without  issue,  leaving  her 
husband  surviving  lier. 

Held— that  the  testatrix  intended  that  each 
daughter  should  take  a  life  interest,  and  a 
life  interest  only,  in  one-third  of  her  resi- 
duary estate,  and  that  the  death  of  the 
daughter  in  the  lifetime  of  the  mother  had 
no  other  effect  than  to  accelerate  the  life  in- 
terest of  the  surviving  husband,  and  he  was, 
therefore,  entitled  to  receive  the  income  of 
a  third  for  his  life,  and  subject  to  this  it 
would  accrue  for  the  benefit  of  the  other 
daughters,  their  husbands  and  children 
upon  the  trust  declared  of  the  original 
shares. 

In  re  Pinhorne  ([1894]  2  Ch.  276;  63  L.  J. 
[Ch.  607;  42  W.  E.  438;  70  L.  T.  901,  followed. 

In    re    Roberts    ((1885)    30   Ch.    D.    234;   53 
L.  T.  432— C.  A.)  distinguished. 
In  re  Powell;  Campbell  v.  Campbell,  [1900]  2 

[Ch.    525;  69    L.    J.    Ch.  788;  83    L.  T.  24— 
Cozens-Hardy,  J. 

256.  Successive  Limitations  —  Gift  Condi- 
ional  or  Subject  to  Prior  Limitations. 1— A 

testator  devised  an  estate  to  J.  for  life,  and 
after  his  decease  "  in  the  event  of  his  having 
a  son  or  sons,  or  any  male  issue  shall  be 
born  in  due  time  after  his  decease,"  who 
should  live  to  attain  twenty-one,  "to  such 
son  or  issue  male  on  his  attaining  the  age 
of  twenty-one  years,  but  in  case  he  shall 
die  under  that  age,"  then  over.  J.  died 
without  ever  having  had  issue. 

Held— that  the  principle  recognised  in 
Maddison  v.  Chapman  ((1858)  4  K.  &.  J.  709) 
and  Edgeworth  v.  Edgeworth  ((1869)  L.  E.  4 
H.  L.  35)  applied,  and  that  the  gift  over 
took  effect. 

In  re  Sanforth's  Will,  [1901]  W.  N.  152;  36 
[L.  J.  N.  C.  378— Byrne,  J. 

257.  Vesting— Executory  Limitation— Con- 
tingency ~  Devise  to  A.  "when  she  shall 
Attain  the  Age  of  25."]— In  the  absence  of 
any  controlling  circumstances,  or  context, 
a  devise  to  A.  "  when  she  shall  attain  the 
age  of  25  years  "  confers  upon  A.  an  estate 
in  fee  simple,  contingent  upon  her  attain- 
ing that  age,  and  not  a  vested  estate  liable 
to  be  divested  by  her  death  under  25.  Until, 
therefore,  A.  attained  the  age  of  25,  the 
property  in  question  would  belong  to  the 
residuary  devisee,  subject  to  an  executory 
limitation  over  in  favour  of  A. 

In  re  Francis;  Francis  v.  Francis,   [1905]  2 

[Ch.  295;  74  L.  J.  Ch.  487;  53  W.  E.  571; 

93  L.  T.  132— Eady,  J. 

(c)  Forfeiture. 

258.  "Alienating  or  Incumbering"— Ten- 
ant for  Life  presenting  Bankruptcy  Petition 
—Immediate  Adjudicatioti.']—A  will  gave  a 
life  interest  in  certain  funds  to  F.,  with  a 
proviso  that  in  the  event  of  his  alienating 
or   incumbering,   or  agreeing  to  alienate  or 


incumber  his  share,  such  life  interest  should 
be  forfeited. 

F.  filed  a  petition  in  bankruptcy  and  was 
adjudicated  a  bankrupt  thereon  upon  the 
same  day. 

Held— that  he  had  thereby  forfeited  his 
life  interest. 

In  re  Amherst's  Trusts  ((1872)  L.  E.  13  Eq. 
464;  41  L.  J.  Ch.  222)  followed. 

In  re  Cotgrave;  Mynors  v.  Cotgrave,  [1903] 
[2  Ch.  705;  72  L.  J.  Ch.  777;  89  L.  T.  433; 
52  W.  E.  411;  10  Manson,  377— Kekewich,  J. 

259.  Alienation — Forfeiture  of  Life  Interest 
—Charge  given  in  Forgetfulness— Cancelled 
before  Testator's  Estate  Finally  Admin- 
istered.']— H.  was  entitled  to  a  life  interest 
in  a  share  of  the  residue  of  his  father's 
estate  subject  to  a  proviso  that  he  should 
not  have  power  to  dispose  of  his  interest 
by  way  of  anticipation,  and  that  in  the 
event  of  his  becoming  bankrupt,  or  doing 
anything  whereby  his  share  or  any  part 
thereof  should  become  payable  to  or  vested 
in  some  other  person,  it  should  go  over  to 
his  children. 

Before  the  testator's  estate  was  wound  up, 
or  any  legacies  became  payable,  H.  bor- 
rowed two  small  sums  and  charged  his  in- 
terest in  the  estate  Avith  the  repayment 
thereof.  Such  charges  were  cancelled  shortly 
afterwards,  upon  H.  being  reminded  of  the 
terms  of  the  proviso. 

Held — that  a  forfeiture  had  been  incurred, 
although  the  mortgagees  released  their 
charges  before  distribution  of  the  estate. 

In  re  Baker  :   Baker  v.  Baker,   [1904]  1  Ch. 

[157;   73   L.   J.    Ch.   172;   52   W.   E.   213;  89 

L.  T.  742-Buckley,  J. 

260.  "Assignment"  —  Administration  of 
Testator's  Estate — Receiver  Appointed— Re- 
quest to  Receiver  to  deduct  and  pay  to 
Creditor  a  small  Sum  out  of  Moneys  due  to 
Legatee  upon  Receiver's  Accounts  being 
passed — Not  an  Assignment  "  by  way  of 
anticipation."]— It  is  only  an  assignment 
■'  by  way  of  anticipation  "  that  works  a  for- 
feiture under  a  clause  in  a  will  forbidding 
a  life  tenant  to  assign  his  interest. 

In  re  Sampson  ([1896]  1  Ch.  630;  65  L.  J.  Ch. 
406;  44  W.  E.  557;  74  L.  T.  246-Stirling,  J.) 
and  In  re  Greenwood  ([1901]  1  Ch.  887;  70 
L.  J.  Ch.  326;  49  W.  E.  461;  84  L.  T.  118— 
Farwell,  J.,  No.  262,  infra)  followed. 

G.  was  entitled  under  a  will  to  a  share 
in  the  income  of  trust  funds  during  his 
life  or  until  he  should  assign,  or  attempt 
to  assign  it.  The  testator's  estate  was  ad- 
ministered by  the  Court  and  a  receiver  ap- 
pointed. At  a  time  when  the  receiver  had 
in  hand  a  considerable  sum  due  to  G.  as  his 
share  of  income,  G.  by  letter  requested  him 
to  deduct  and  pay  to  a  creditor  .=£5  out  of 
what  might  be  due  to  G.  on  the  passing  of 
the  receiver's  accounts  in  two  months'  time. 

Held— that  such  a  letter  addressed  to  a 
trustee  would  not  have  caused  a  forfeiture. 
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and   that    G.    was    still   entitled    to   receive 
his  share  of  the  income 

Decision  of  Joyce,  J.  (91  L.  T.  187),  affirmed. 
Durban  v.  Durban,  (1905)  92  L.  T.  819— C.  A. 

261.  Forfeiture  Clause— Void  for  Uncer- 
tainty.]—A  testator  by  his  will  gave  a  life 
interest  in  certain  property  to  his  daughter, 
and  in  a  codicil  he  added  a  condition  that 
if  she  should  in  any  way  associate,  corre- 
spond or  visit  with  any  of  his  present  wife's 
nephews  or  nieces,  or  their  husbands  or 
wives  respectively,  or  if  she  should  to  the 
knowledge  of  his  trustees  entertain  or  exer- 
cise hospitality  to  them,  or  in  any  way  con- 
tribute to  the  maintenance  of  any  house  in 
which  they  or  any  of  them  resided,  or  were 
or  should  be  at  any  time  entertained  or 
received  as  visitors  or  guests,  then  and  in 
such  case  all  the  estate  and  interest  of  his 
daughter  under  his  will  should  be  forfeited 
and   cease   and   determine. 

Held— that  the  condition  was  void  for  un- 
certainty, as  the  daughter  could  not  predi- 
cate with  certainty  what  she  might  or  might 
not    do. 

In  be  Jeffreys  ;  Jeffreys  v.  Jeffreys,  (1901)  84 
[L.  T.  417;  17  T.  L.  R.  356-Farwell,  J. 

262.  Gift  of  Income  to  Person  for  Life 
"  until  any  other  Event  happens  which  De- 
prives him  of  the  Right  to  receive  the  same 
or  any  part  thereof  "—Garnishee  Order  on 
Inco7ne  accrued  Due—B.  S.  C.  1883,  Ord.  45, 
r.  2.]— A  testatrix  devised  and  bequeathed 
her  real  and  personal  estate  to  trustees  for 
sale  and  conversion,  and  then  upon  trust  to 
pay  the  annual  income  to  her  son  during 
his  life  "  or  until  he  attempts  to  alien, 
charge  or  anticipate  ...  or  until  any  other 
event  happens  whereby,  if  the  same  were 
payable  to  him  absolutely  for  his  life,  he 
would  be  deprived  of  the  right  to  receive 
the  same  or  any  part  thereof,"  in  any  of 
which  cases  it  was  given  over.  A  creditor 
obtained  an  order  absolute  garnishing  the 
income  accrued  due  under  the  trust  and 
then  actually  in  the  hands  of  the  trustees. 

Held— that  the  garnishee  order  absolute 
did  not  operate  as  a  forfeiture,  as  the  gar- 
nishee order  proceeded  on  the  footing  that 
the  trustee  was  not  only  a  trustee,  but  also 
by  operation  of  the  true  construction  of  the 
will  and  the  i  ules  of  law  and  equity,  a 
debtor  as  well;  and  that  it  was  not  com- 
petent to  the  testatrix  to  attempt  to  deprive 
her  son,  after  the  date  at  which  he  was 
entitled  to  give  a  receipt,  of  the  income  by 
reason  of  any  matter  subsequent  to  the  day 
on  which  he  was  entitled  to  give  a  discharge 
for    it. 

Bates  v.  Bates  ((ISSi)  W.  N.  129)  dissented 
from. 

In  re  Sampson  ([189G]  1  Ch.  630;  65 
L.  J.  Ch.  406;  44  W.  R.  557;  74  L.  T.  246)- 
and  Sutton,  Carden  &  Co.  v.  Goodrich  ((1899) 
80  L.  T.  765;  15  T.  L,  R,  397,  infra)  followed- 


In    re    Greenwood;    Sctclifpe    r.    Gleduill, 

[1901]  1  Ch.  887;  70  L.  J.  Ch.  326;  49  W.  R. 

4(il;  84  L.  T.  118-Farwell,  J. 

263.  Shall  do  or  suffer  Anything  vhereby 
the  Income  or  miy  Part  thcnof  shall  bicume 
Vested  in  any  other  Pirsnn—Carnishee  Order 
on  Income  accrued  duc.]  —  \  tenant  for  life 
was  entitled  to  certain  in(  onic  under  u  will 
"until  he  shall  become  bankrupt,  or  shall 
assign,  charge,  or  otherwise  dispose  of  the 
said  income  or  any  part  thereof,  or  Hhall  do 

j  or  sutler  anything  whereby  tiie  suid  income. 

'  if  payable  to  him  absolutely,  or  any  part 
thereof,  shall  become  vested  in  any  other 
person,"  then  the  trustees  of  the  will  were 
given  discretionary  power  as  to  the  applica- 
tion of  the  income.  The  plaintiffs  obtained 
judgment  against  the  tenant  for  life,  and 
served  a  garnishee  order  nisi  upon  the  trus- 
tees of  the  will  attaching  a  dividend  in 
their  hands  which  had  accrued  due  some  days 
previously.  The  trustees  contended  that  they 
were  not  indebted  to  the  tenant  for  life,  be- 
cause the  effect  of  the  garnishee  order  was  to 
terminate  his  interest  in  the  income  under 
the  above  clause  in  the  will. 

Held— that  the  clause  upon  its  true  con- 
struction was  against  disposing  of  the  income 
by  way  of  anticipation,  and  did  not  apply 
where  the  iucome  had  accrued  due  to  and 
vested  in  the  tenant  for  life,  and  that,  there- 
fore, the  trustees  were  indebted  to  the  tenant 
for  life. 

Sutton,  C\rden  &  Co.  v.  Goodrich,   (1899)  8ft 
[L.  T.  705;  15  T.  L.  R.  397-Kennedy.  J. 

(d)  Heirlooms. 

264.  Chattels  Settled  to  Follou-  the  Devolu- 
tion of  a  Dignity— "  To  be  ]\'orn  and  I'scd 
by  the  Wife"  —  Absolute  ]' est ing.]  — Lord 
Gerard  bequeathed  certain  jewellery  to  the 
trustees  of  his  will  upon  trust  to  allow  them 
to  accompany  the  barony  "so  far  as  the  rules 
of  law  and  equity  will  permit."  and  to  be 
worn  and  used  by  the  wife  for  the  time  beinR 
of  his  said  .son  Frederick  John  Gerard,  "or 
other  the  person  who  at  my  death  may  suc- 
ceed to  the  said  barony."  The  testator  died 
on  July  30,  1!)()2.  His  son  succeeded  to  the 
barony,  and  attained  the  age  of  21  in 
November.  IDdfi. 

Held— that  F.ord  Ger.inl  was  entitled  to  the 
heirlooms  ah-iolutcl v  subject  to  a  tru!-t  to 
permit  them  to  ho  woiii  by  an\  wifi<  of  liix 
during  his   life. 

In    re    Gerard;    Gossemn    v.    (JriMKn.    j  IIHV.) 
[W.   N.  21-Kekowirh.  J. 

265.  Chattels  Settled  to  Follow  the  nrvolu- 
tion  of  a  Dignitu-"  To  Descend  nt  Urirhwms 
so  far  as  the  llules  of  Law  and  Kiiuilu  fi/I 
Permit  "— Absence  of  Clause  of  Drfeasancr  — 
Period  of  Absolute  ]'esting.]~\\horo  chntloN 
are  sellled  (o  follow  tho  devolution  of  n 
dignitv.  and  to  descend  as  heirlooms  so  fur 
as  the  rules  of  law  an<l  equity  will  por- 
niit.  and  in  the  absence  of  any  clnnso  of  de- 
feasanc'    in    the    instrument    of    notllomrnt. 
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they  will  vest  absolutely  in  the  first  person 

upon  whom  the  dignity  devolves,   upon  the 

decease  of  any  person  or  persons  to  whom 

limited  interests  in  the  chattels  are  expressly 

given. 

A  testatrix  bequeathed  her  diamonds,  two 
miniatures  and  a  ring,  to  her  son,  the  third 
"  Viscount  Hill,  until  he  shall  die,  and  after 
his  death  to  each  and  every  of  the  persons 
who  shall  in  turn  succeed  to  the  title  and 
dignity  of  Viscount  Hill,  or  any  other  title 
or  dignity  which  may  be  granted  to  or  as- 
sumed by  any  person  for  the  time  being 
entitled  to  the  said  title  and  dignity  of  Vis- 
count Hill,  severally  and  successively  as 
they  shall  in  turn  succeed  to  such  title  and 
dignity  as  aforesaid,  my  intention  being  that 
the  said  diamonds  and  miniatures  and  ring 
shall  descend  as  heirlooms  as  far  as  the  rules 
of  law  and  equity  will  permit."  The  third 
Viscount  Hill  survived  the  testatrix  and 
died. 

Held— that  upon  the  decease  of  the  third 
Viscount  Hill  the  chattels  passed  absolutely 
to  the  fourth  Viscount. 

Tnllpmache  v.  Earl  of  Coventry  ((1834)  2  CI. 
&  F.  611;  8  Bligh  (n.s.)  547;  37  R.  E.  260) 
followed. 

Decision  of  Eady,  J.  ([1902]  1  Ch.  537;  71 
L.  J.  Ch.  222;  86  L.  T.  146;  18  T.  L.  E.  267), 
affirmed. 

In  re  Hill;  Hill  v.  Hill,  [1902]  1  Ch.  807;  71 

[L.  J.  Ch.  417;  50  W.  E.  434;  86  L.  T.  336; 

18  T.  L.  E.  487— C.  A. 


266.  Vesting— Estates  Entailed— Attempt  to 
Settle  Personalty  in  Perpetuity — "Person 
for  the  time  being  in  Actual  Possession," 
dc.—"  Person  for  the  Time  being  Entitled  to 
the  Possession,"  dc.— First  Tenant  in  Tail 
Predeceasing  Life  Tenant."]— A.  gift  of  per- 
sonalty to  the  persons  for  the  time  being 
entitled  to  entailed  estates,  so  far  as  the  rules 
of  law  and  equity  permit,  vests  absolutely  in 
the  first  tenant  in  tail  as  soon  as  he  is  born. 
A  testator  left  estates  to  M.  for  life,  and 
then  to  her  first  and  other  sons  successively 
in  tail.  He  also  bequeathed  (a)  certain 
chattels  to  trustees  upon  trust  to  permit 
them  to  be  enjoyed  by  the  person  for  the 
time  being  "  in  the  actual  possession "  or 
entitled  to  the  rents  and  profits  of  the  en- 
tailed estates,  and  (b)  certain  funds  to 
trustees  to  pay  the  income  to  the  person  for 
the  time  being  "  entitled  to  the  possession 
of,"  etc. 

The  first  tenant  in  tail  died  before  his 
mother,  and  the  question  arose  whether  the 
chattels  and  funds  above  mentioned  had,  or 
had  not,  become  absolutely  vested  in  him. 

Held — that  the  funds  had  so  vested  :  there 
was  nothing  in  the  will  to  show  any  intention 
to  restrict  the  rule  of  law  that  a  gift  of  per- 
sonalty to  the  persons  for  the  time  being 
entitled  to  real  estate,  so  far  as  the  rules  of 
law  and  eqviity  permit,  vests  absolutely  in 
the  first  tenant  in  tail  at  birth,  whether  he 


lives  to  succeed  or  not;  but  that  the  words 
"  in  the  actual  possession "  prevented  the 
vesting  of  the  chattels. 

In  re  Angerstein  ([1895]  2  Ch.  883;  65  L.  J. 
Ch.  57;  44  W.  E.  152;  83  L.  T.  500),  and  Foley 
V.  Burncll   ((1783)  1  Bro.  C.  C.  274;   (1785)  4 
Bro.  P.  C.  319)  followed. 
In  re  Fothergill's  Estate;  Pbice-Fotheegill 

[v.  Price,  [1903]  1  Ch.  149;  72  L.  J.  Ch.  164; 
51  W.  E.  203;  87  L.  T.  677— Eady,  J. 

(e)  Name  and  Arms  Clauses. 

267.  "Lawfully  Assume"— Impossible  Con- 
dition.']—K  "  lawful  "  assumption  of  arms 
means  something  more  than  an  ordinary 
assumption;  to  comply  with  a  condition  as 
to  "  lawfully  assuming  "  arms  a  person  must 
obtain  a  proper  grant  of  arms  by  Eoyal 
Licence,  or  from  the  College  of  Arms. 
Therefore,  if  according  to  the  rules  of  the 
college  such  a  grant  cannot  be  obtained,  e.g., 
because  the  arms  in  question  are  borne  by 
another  family,  compliance  with  the  con- 
dition is  impossible. 

Semble,  the  possibility  of  obtaining  a 
private  Act  of  Parliment  may  be  disregarded. 
In    re    Croxon;    Croxon    v.    Ferrers,    [1904] 

[1  Ch.  252;  73  L.  J.  Ch.  170;  52  W.  E.  343; 
89  L.  T.  733— Kekewich,  J. 

268.  Married  Daughter  "  to  Retain  "  Name 
of  Testator— Forfeiture  Clause— Validity.]— 
By  his  will  G.  directed  that  in  the  event  of 
any  of  his  daughters  marrying,  such 
daughter  should  retain  the  name  of  G.  as  an 
addition  to  the  surname  of  her  husband,  and 
in  the  event  of  her  failing  to  do  so  she  should 
forfeit  all  benefits  under  the  will. 

Held— that,  without  further  directions  as 
to  the  manner  in  which  the  surname  should 
be  used,  the  forfeiture  clause  was  void  for 
uncertainty. 
In  re  Gassiot,  (1907)  51  Sol.  Jo.  570— 

[Warrington,  J. 

269.  Use  of  Surname—"  Alone  or  Together 
with"— Order  of  Names.]— A  devisee  was 
directed  to  assume  and  use  a  prescribed 
surname  "  alone  or  together  with  "  his  own 
family  name. 

Held— that  the  use  by  the  devisee  of  the 
prescribed  surname  before  his  own  family 
name  was  a  sufficient  compliance  with  the 
direction. 

D'Eyncourt   v.    Gregory    ((1875)   1   Ch.   D. 
441;   45   L.    J.    Ch.   205;   24   W.   E.   424),   dis- 
tinguished. 
In  re  Eversley  (Lord);  Mildmay  v.  Mildmay, 

[1900]  1  Ch.  96;  69  L.  J.  Ch.  14;  48  W.  R. 

249;  81  L.  T.  600;  16  T.  L.  R.  6— Byrne,  J. 

270.  Usitig  Ordinary  Name  in  Letters  and 
Visiting  Cards  —  Continued  Use.]— By  her 
will  the  testatrix,  after  disposing  of  her 
real  estate,  required  that  every  female  who, 
or  whose  husband  in  her  right,  should  under 
the  will  become  entitled  in  possession  to  the 
hereditam^ntg  "shaU  within  one  year  next 
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after  such  person  shall  so  become  entitled  |  l^„'^_'=f/„^^'^  V'ul ''?['^..!^'^'^A*-/"°/°  ''.^^^^'''^ 
....  take  upon  .  .  .  herself  and  use  in  all 
deeds  and  writings  to  which  ....  she  shall 
be  a  party  or  which  .  .  .  she  shall  sign, 
and  upon  all  other  occasions,  the  surnames 
of  Erie  and  Drax  either  alone  or  in  addi- 
tion to  and  after  ....  her  original  surname, 
and  also  take,  use,  and  bear  the  arms  of 
Erie  and  Drax  either  alone  or  quartered 
with  ....  her  original  arms,  and  shall 
within  the  time  aforesaid  apply  for  and 
endeavour  to  obtain  a  licence  from  the 
Crown  or  take  such  other  means  as  may  be 
requisite  to  enable "  her  to  do  so.  There 
was  a  forfeiture  clause  in  case  she  should 
refuse  or  neglect  to  comply  with  the  above 
provisions. 


marriage,  the  Court  would  ccjUhtrue  the 
words  "residing  during  her  lifotimo"  uh 
equivalent  to  residing  as  a  BpiuBler,  and 
that  therefore  there  was  no  forfeiture. 
In  re  Wright;  Mott  v.  Issott,  [1907]  1  Ch. 
[231;  76  L.  J.  Ch.  89;  95  L.  T.  GU7- 
I  Kekewich,   J . 


Held— that  it  was  not  sufficient  compli- 
ance with  the  above  provision  to  take  the 
name  and  arms  for  the  first  year  from  the 
date  of  the  person  becoming  entitled,  and 
not  to  use  them  subsequently,  but  that  she 
must  take  and  thereafter  use  them. 

Held  also— that  the  person  becoming  en- 
titled, who  was  the  widow  of  a  peer  and  who 
had  taken  the  name  and  arms,  need  not  use 
the  full  names  in  her  ordinarj'  correspon- 
dence or  on  her  visiting  cards,  it  being  suffi- 
cient for  her  to  sign  or  describe  herself  by 
her  Christian  name  followed  by  her  title  in 
such  cases. 

To  sign  family  letters  with  a  Christian 
name  alone  is  no  breach  of  such  a  condition; 
the  obligation  is  only  imposed  where  a 
surname  is  ordinarily  used. 

In  re  Drax;  Baroness  Dunsany  v.  Sawbridge, 

[(1906)  75  L.  J.  Ch.  317;  54,  W.  R.  418;  94, 

L.  T.  611;  22  T.  L.  E.  34,3-Eady,  J. 

(f)  Restraint  of  Marriage. 
271.  Condition  as  to  Bcsidence—Void  Con- 
dition in  Restraint  of  Marriage— Residence 
until  Marriage— What  Constitutes  Resi- 
dence.']—W.  left  a  house  to  trustees  upon 
trust  to  permit  his  niece  C.  to  occupy  the 
same  rent  free  "  subject  to  the  proviso  and 
condition  hereinafter  mentioned  and  to  her 
residing  upon  the  said  premises  during  her 
lifetime."  In  a  later  part  of  the  will  he 
directed  and  declared  that  the  use  and  occu- 
pation of  the  house  were  given  upon  the 
express  condition  that  she  remained  single 
and  unmarried;  in  the  event  of  her  marry- 
ing the  gift  was  to  be  forfeited  and  to  fall 
into  residue. 

C.  resided  in  the  house  as  a  spinster  and 
until  she  had  been  married  10  years;  she  and 
her  husband  then  moved  into  another  resi- 
dence,  and   she   let   to   a   weoklj'   tenant   all 


272.  Gift  over  Subject  to  Money  Payviiut 
—Accrual  of  Right  of  Action  on  Tender  of 
Money  —  Recovery    of    Lands.]— A.    tcblator, 
who  died  in   18C3,  devised   freeholds  to   hi» 
wife  B.  and  his  daughter  J.,  to  hold  jointly 
during  B.'s  life,  and  after  B.'s  death  to  J.  in 
fee,  "  provided  always,  that  if  my  said  wife 
(B.)  should  ever  get  married,  she  shall  lor- 
feit  and  lose  all  claim  and  title  to  any  of  my 
property  on  receiving  the  sum  of  JlM."    T»-— 
tator's  widow  B.  was  married  again  in  1874. 
J.   came  of  age  in  1879,  and  died   iutestat»- 
and  unmarried  in  1897.     In  1898  the  plaintiff 
(the  heir-at-law  both  of  J.  and  of  the  testa- 
tor) tendered  .£50  to  B.,  and  demanded  pos- 
session   of    the    laud;    and    on    B.'s    refusal 
brought  an  action  of  ejectment  against  hi-r 
and  her  husband.    The  action  was  tried  be- 
fore  a  judge   and   jury,   and,   it   not   being 
suggested    that    there    was   any    question    ot 
fact  proper  to  be  left  to  the  jury,  the  judge 
directed  a  verdict  for  the  defendants,  on  tlie 
ground  that  the  election  to  take  advantage  of 
the    forfeiture    should    have    been    exercis«Ml 
within    a    reasonable    time.     On    new    trial 
motion, 

Held— that  the  right  of  action  only  accrued 
in  1898,  upon  the  tender  of  the  £bO.  and  that 
(on  lodging  this  amount  in  Court)  the  plain- 
tifi  was  entitled  to  recover  possession  of  the 
lands. 

Held  further  (O'Brien,  J.,  dissenting)  — 
that,  inasmuch  as  the  action  was  in  sub- 
stance an  action  to  determiuo  a  (lue.-ilion  «>f 
difficulty  on  the  construction  of  the  will  of  u 
person  through  whom  both  parties  dniniiMl. 
which  raised  the  substantial  question  in  tlio 
case— a  question  for  the  judge  at  tlio  trial, 
both  sides  admitting  that  there  was  no  quo.-*- 
tion  for  the  jury-both  parti.s  should  Immp 
their  own  costs  of  the  trial  and  arguineut. 
Connolly  v.  Leahy,  [1S99J  2  Ir.  K.  31 1 -g.  B. 

273.  Marriage  u-ith  Consciit.]-\  testator 
by  his  will  bequeathed  out  of  the  uuomo 
arising  from  his  personal  estate  to  his  son 
"during  his  life  an  annuity  of  X-2.m>.  and  if 
Iio  shall  nuiriy  or  shall  Imvo  niarri.Ml  eith.T 
iu  my  lifetime  or  aftor  my  donlh  an  addi- 
tional annuity  of  J;i.(HH»":  and  by  «  .-imIu  .1 
lirocted    that    thf 


slept 
Held— (1)   that  she  was  not  fulfilling  tho 
condition   as   to   "  residing  ;"   but    (2)   that, 
B.D.— VOL.  III. 


HELD-lhat  the  condition  was  "l""'^'^y^ 


ii8l 


WILLS. 


1188 


ConAitiORB— Continued. 

it  was  not  a  declaration  of  the  testator  in 

terrorem. 

Gillet  V.  Wray  ((1715)  1  P.  Wms.)  followed; 
and  Reynish  v.  Martin  ((1746),  3  Atk.  330) 
distinguished. 

In  ee  Nodesk;  Hampton  v.  Nourse,  [1899]  1 

[Ch.  63;  68  L.  J.  Ch.  15;  47  W.  E.  116;  79 

L.  T.  376-Stirling,  J. 

274.  Marriage  with  Consent  of  Specified 
Person— Power  to  Withdraw  a  Consent  once 
Giue/i.]— Where  a  person  in  loco  parentis  has 
given  his  consent  to  a  marriage,  he  cannot 
capriciously  and  without  strong  reasons 
withdraw  such  consent;  but  he  may  do  so,  if 
facts  couie  to  his  knowledge  which,  if  pre- 
viously known  to  him,  would  have  caused 
him  to  refuse  his  consent  in  the  first 
instance. 

Merry  v.  Ryves  ((1757)  1  Eden,  1).  and 
Dashwood  v.  Lord  Bulkeley  ((1804)  10  Ves. 
230).  applied. 

A.,  by  a  codicil  dated  1891,  declared  that 
if  his  daughter  should  marry  without  her 
mother's  consent,  she  should  only  take  a  life 
interest  in  property  which  he  had  bequeathed 
to  her  absolutely.  In  May,  1893,  the 
daughter  became  engaged  with  the  approval 
of  both  parents,  the  marriage  to  be  deferred 
for  two  years.  In  February,  1895,  A.  died; 
and,  at  his  widow's  desire,  the  wedding  was 
postponed  till  August.  Subsequently  dis- 
putes as  to  the  form  of  the  marriage  settle- 
ment arose  between  the  widow  and  the 
daughter,  and  the  former  purported  to  with- 
draw her  consent;  whereupon  her  daughter 
left  her  and  was  married. 

Held— that   the   consent   was   unjustifiably 
withdrawn,     and    that    the    daughter    was 
absolutely  entitled  to  her  legacy. 
In  ee  Beown;  Ingall  v.  Beown,  [1904]  1  Ch. 

[120;  73  L.  J.  Ch.  130;  52  W.  R.  173;  90  L.  T. 
220-Byrne,  J. 

275.  Marriage  after  Twenty-one  without 
Consent— Validity  of  Condition.]— A  condi- 
tion subsequent  in  a  will  or  settlement  pro- 
viding for  the  forfeiture  of  a  previous  gift 
given  thereby  to  a  daughter  for  life  with 
remainder  to  her  children  in  the  event  of 
the  daughter  marrying  at  any  time  without 
certain  consents  is  a  valid  condition,  pro- 
vided there  is  a  gift  over  to  take  effect  upon 
such  forfeiture;  the  marriage  of  the 
daughter  without  consent  destroys  the  inte- 
rests of  her  children. 

Decision  of  Warrington,  J.  (1904)  52  W.  E. 
653;  20  T.  L.  R.  538— affirmed. 
In   ee  Whiting's   Settlement;   Whiting   v.  de 

[RuTZEN,  (1904)  21  T.  L.  E.  83;  91  L.  T,  821; 
74  L.  J.  Ch.  207;  53  W.  E.  293-C.  A. 

276.  Monthly  Payments  to  Widow  out  of 
a  certain  Sum— "  So  long  as  she  remains 
Unmarried" — Act  of  Marriage  necessary  to. 
Determine  Interest— Title  to  Balance  on 
Death  of   Widow.}— A  testator  by  his  will 


desired  his  executor  and  trustee  to  set  aside 
^6200  and  thereout  pay  to  his  wife  the  sum 
of  £3  monthly  so  long  as  she  remained  un- 
married or  until  the  said  sum  of  ^6200  be- 
came exhausted,  the  said  payment  to  cease 
on  his  said  wife  marrying  again.  The  wife 
survived  the  testator  and  died  without  hav- 
ing married  again,  and  the  sum  of  ^200 
not  being  exhausted.  An  originating  sum- 
mons was  issued  to  determine  whether  the 
plaintiff,  her  executrix,  was  entitled  to  the 
balance   of  the   <£200. 

Held— that  her  interest  was  not  deter- 
mined by  her  death,  and  that  the  plaintiff 
was  entitled  to  the  balance  of  the  ,£200. 

Rishton  v.  Cobh  ((1839)  5  My.  &  Cr.  145; 
9  L.  J.  (n.s.)  Ch.  110;  48  E.  E.  256)  followed. 
In  ee  Howard;  Tayloe  v.  Howard,  [1901]  1 

[Ch.  412;  70  L.  J.  Ch.  317;  49  W^  E.  480;  84 
L.  T.  296-Farwell.  J. 

277.  Provision  for  Widow  Re-marrying— 
"  Maintain  her  in  Comfort  and  Affluence."] 
—Testator,  a  land  agent,  had  a  private  in- 
come of  about  ,£150  per  annum.  He  had  also 
a  certain  income  from  settled  funds,  and 
was  tenant  pur  autre  vie  of  a  house  and  some 
land.     His  estate  was  sworn  at  ^63,400. 

He  left  to  his  wife  a  life  interest  in  all  his 
property  with  a  gift  over  to  his  children  in 
case  she  should  marry  "  a  person  of  ample 
fortune  to  maintain  her  in  comfort  and 
affluence." 

She  subsequently  married  a  rich  man  who 
settled  .£10,000  upon  her. 

Held— that  the  defeasance  clause  was  not 
too  vague;  and  that,  having  regard  to  the 
testator's  position  in  life,  the  widow's  life  in- 
terest was  determined. 

Clavering  v.  Ellison  ((1859)  7  H.  L.  C.  707) 
applied. 

In  ee  Mooee;  Lewis  v.  Mooee,  (1907)  9G  L.  T. 
[44— Kekewich,  J. 

278.  Words  of  Futurity— Marriage  before 
Testator's  Death— Whether  Clause  applic- 
iMe.]—Primd  facie  words  of  futurity  in  a 
will  apply  only  to  events  happening  after  the 
testator's  death. 

A  testator  by  his  will  gave  legacies  to  his 
children,  and  declared  that  "  if  any  son  or 
daughter  shall "  alienate  his  or  her  interest 
or  become  bankrupt,  or  "  shall  contract  any 
marriage  forbidden  by  me,"  then  his  or  her 
interest  "  shall  cease  and  determine  " ;  and 
further  that  "the  marriages  forbidden  by 
me  are  in  the  case  of  a  son  or  daughter 
marrying  with  a  person  of  any  degree  of 
kindred,  unless  more  remote  than  third 
cousin,  and  also  in  the  case  of  a  daughter, 
marriage  contracted  without  the  previous 
consent  of  the  trustees  or  trustee  for  the 
time  being  of  this  my  will." 

Subsequently,  but  in  testator's  lifetime,  a 
daughter  married  her  first  cousin. 

Held— that,  so  far  as  the  forfeiture  clause 
in  this  particular  will  related  to  marriages, 
it  only  referred  to  events  occurring  after  the 
testator's   death. 
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Decision  of  C.  A.  sub  nom.   {In  re  Chap- 
man, Perkins  v.  Chapman,  [1904]  1  Ch.  431; 
73  L.  J.  Ch.  291;  52  W.  R.  467;  90  L.  T.  339)- 
affirmed. 
Chapman  and  Others  v.  Perkixs,  [1905]  A.  C. 


[106;   74  L.   J.   Ch.   331;  53   W.   K.  485;   92    coming  entitled  to   any   share  ot 


residue  of  my  trust  estate  not  disposed  of,  I 
direct  my  trustees  to  pay  the  iutouie  there- 
of to  my  said  son's  wile  lor  her  life,  ami 
alter  her  death  to  realise  such  residue  and 
divide  the  net  proceeds  amongst  all  the 
children  of  my  said  son.  And  in  the  event  of 
ther  ol  my  grandchildren  dying  before  be- 

estate 


L.  T.  372-H.  L.  (E.). 


XVIII.  VESTING. 


279.  Attempt  to  Protect  Son's  Interest— To 
Vest  at  35— Discretionary  Trust  jor  Main- 
tenance Out  of  /ncome.]— W.  gave  his  whole 
estate  to  trustees  upon  trust,  as  to  a  third 
share,  to  pay  the  income  or  such  part  there- 
of as  the  trustees  might  think  fit  to  his  son 
A.  for  his  advancement,  preferment  or 
benefit  by  equal  weekly  instalments  until  he 
should  attain  35,  and  then  to  pay  him  the 
corpus. 

When  the  testator  died,  A.  was  aged  25. 

Held— that  A.  took  a  vested  interest  and 
could  claim  payment  of  the  corpus  at  once. 


hereinbefore  in  any  way  disposed  ol,  1  direct 
that  the  child  or  children  of  such  deceased 
grandchild  shall  take  the  parent's  share,  or, 
if  there  shall  be  no  such  child  or  children, 
then  that  such  share  or  devise  or  bequest 
hereinbefore  contained  shall  vest  equally  in 
all  my  surviving  grandchildren."  The 
testatrix  died  in  1891,  leaving  her  son  Robert 
and  eight  grandchildren,  hia  sons  and 
daughters,  surviving. 

Held— that  there  was  no  gift  to  the  grand- 
children until  after  the  death  of  Robert ; 
that  the  word  "entitled"  meant  "  eutitle<l 
in  possession,"  and  that  the  substitutionarx 
clause  might  operate  at  any  time  during  the 
subsistence  of  the  preceding  life  estate,  and 


In  re  Parker  ((1880)  16  Ch.  D.  44)  followed,    that  the  devises  to  the  grandchildren  wen 
In  re  Williams:  Williams  v.  Williams.  [1907]    not  indefeasibly  vested,  but  were  subject  to 
[1  Ch 


is;     WILLIAMS    V.     VV  1L.L.1AJ)10,    HiJVIJ       " "        ,       ,  ^        l  j  I  i.1  • 

76  L.  J.  Ch.  41  •  95  L.  T.  759—  1  ^^  defeated  or  destroyed  so  long  as  the  prior 


Neville,  J. 

280.  Contingent  Gift  to  a  Class— "  Issue."'] 
—A  father  bequeathed  to  his  daughter  the 
life-rent  of  <£12,000  and  directed  his  trustees 
"  on  the  death  of  my  daughter,  leaving  law- 
ful issue,"  to  divide  the  capital  between  her 
"  issue." 


tenancy  for  life  existed. 

Decision  of  Joyce,  J.   ([1902]  2  Ch.  875;  71 
L.   J.   Ch.   815;   51  W.   R.  31;   87   L.   T.   262y 
affirmed. 
In  ee  Maunder;  Maunder  i;.  Maunder,  [1903] 

[1  Ch.  451;  72  L.  J.  Ch.  367;  51  W.  R.  549. 
88  L.  T.  280-C.  A. 

283.  Gift  to  Children  Contingent  on  attain- 


HELD-that  the  fee  of  the  ^12,000  vested  in    .^^^  ^l-lncome   given  for  Maintenance   an., 


the  children  of  the  life-rentrix  as  a  class  on 


Support  of  Children  during  their  Minority 


the  opening  of  the  life-rent   and  was  payable    _^-^-^^^^^^    y^^^^^   ^,^^    ^^^    Contingent.]-.\ 
to  them,  or  the  representatives  of  those  who    ^gg^^t^r  by  his  will  directed  his  trustees  to 
pre-deceased  the  life-rentrix,  subject  to  the 
contingency    that    the    life-rentrix    was    sur- 
vived by  lawful  issue. 

HiCKLiNQ  V.  Fair,  [1899]  A.  C.  15;  68  L.  J.  P.  C. 

[12;  1  F.  7;  35  S.  L.  R.  975-11.  L.   (Sc.)- 

(Lord  Watson  and  Lord  Herschell 

dissenting). 


pay,  transfer  and  divide  his  residuary  real 
and  personal  property  unto  and  equally  be- 
tween his  two  children,  E.  G.  and  J.  T.  G., 
on  their  severally  attaining  the  age  ol 
twenty-one  years,  their  heirs,  executors. 
administrators  and  assigns,  as  tenants  iii 
common,  the  income  during  the  respective 
minorities  of  his  two  children  to  be  applieil 
in  or  towards  their  maintenance  and  sup 
port.  J.  T.  G.  survived  the  testator  ant' 
died  under  the  age  of  twenty-one  years,  anc 


281.  Curtesy— Bequest  to  Married  Daughter 
Dead  at  Date  of  Testator's  Death.]— Where 
under     a    devise     to     a    testator's     married 

daughter,  who  predeceases  him  intestate,  she  without  having  married 
is  deemed  to  have  become  absolutely  entitled 
under  sect.  33  of  the  Wills  Act,  1837,  her 
husband  takes  an  estate  by  the  curtesy. 
In  re  Derbyshire;  Webb  v.  Derbyshire,  [1906] 
[1  Ch.  135;  75  L.  J.  Ch.  95;  54  W.  R.  135; 
94  L.  T.  138— Buckley,  J. 


282.  Gift  in  Remainder— Substitutionary 
Gift— "  Dying  Before  Becoming  Entitled"— \ 
Entitled  in  Possession— Entitled  in  Interest.]  \ 
—A  testatrix  by  her  will,  dated  July  5th,  j 
1889,  devised  all  her  real  and  bequeathed  all 
her  personal  estate  to  trustees  in  trust  for  [ 
her  son  Robert  for  his  life,  and  on  his ; 
decease  she  specifically  devised  various  free- 
hold properties  to  her  respective  grandchil- 
dren, the  children  of  R'obert,  and  then  she 
continued  as  follows  :  "  If  there  shall  bo  any 


Held- that  the  intention  of  the  testator 
was  that  the  shares  of  the  two  childrei. 
should  be  kept  separate,  each  being  main 
tained  out  of  the  income  of  his  own  share, 
and  not  that  thoy  should  be  jointly  sup- 
ported out  of  the  income  of  the  whole  fund; 
and  that  therefore  tlicre  was  nothing  to 
prevent  the  application  of  the  rule  ii. 
Hanson  v.  Graham,  and  that  J.  T.  Q.  took  i. 
vested  interest. 

Hanson   v.    Graham    ((1801)   G   Vcs.   239;   I 
R.  R.  277)  followed. 

Decision  of  Eady,  J.    ([1902]  1  Ch.  945;  71 
L.  J.  Ch.  680;  87  L.  T.  Gi).  reversed. 
In   re  Gosslinq;   Gosslinq   v.   Eix-hck,   [1903] 

[1  Ch.  448;  72  L.  J.  Ch.  433;  88  L.  T.  279- 

■■  C.  A. 
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Vesting — Continued.  * 

284.  Gift  to  Children  upon  Surviving 
their  Varents— Presumption  in  Favour  of 
Vesting.']— A.  testator  left  property  to  trus- 
tees, upon  trust  for  his  son  G.  for  life  or 
until  lie  should  become  bankrupt,  and  after 
his  death  or  bankruptcy  to  E.,  the  wife  of  G., 
for  life,  and  directed  that  in  case  there  should 
be  any  child  or  children  of  G.  living  at  the 
death  of  G.  and  E.,  or  at  the  other  period 
thereinafter  contemplated,  then,  from  and 
immediately  after  the  death  of  the  survivor 
of  G.  and  E.,  or  from  and  after  the  death 
of  E.  and  the  bankruptcy  of  G.,  the  said 
share  should  be  held  in  trust  for  all  and 
every,  or  such  one  or  more  exclusively,  of 
the  others  or  other  of  the  children  or  child 
of  G.  by  his  then  or  any  future  wife,  with 
such  provisions  for  their  respective  main- 
tenance, education,  and  advancement,  at 
such  ages,  days,  and  times,  and  if  more  than 
one  in  such  shares  as  G.  should  by  deed  or 
will  appoint,  and  in  default  of  such  appoint- 
ment in  trust  for  all  and  every  such  the 
children  and  child  of  G.  who  being  a  son  or 
sons  should  attain  the  age  of  twenty-one 
years,  or  being  a  daughter  or  daughters 
should  attain  that  age  or  day  of  marriage, 
and  if  more  than  one  in  equal  shares,  and 
in  case  there  should  be  only  one  such  child, 
then  the  whole  for  such  one  or  only  child; 
provided  that  after  the  death  of  the  survivor 
of  G.  and  E.,  or  the  death  of  E.  and  the 
bankruptcy  of  G.  and  until  the  whole  of  the 
trust  funds  should  become  vested  in  such 
child  or  children,  his  trustees  should  apply  a 
competent  part  of  the  income  of  the  trust 
funds  for  the  benefit  of  the  children  or 
child  for  the  time  being  entitled  thereto  in 
expectancy  towards  his  or  her  maintenance 
and  education;  and  in  default  of  such  child 
or  children  of  G.,  upon  other  trusts  declared 
by  testator's  will.  G.  had  one  son,  J.,  who 
attained  age,  married,  and  predeceased  G., 
leaving  children.  E.  predeceased  G.,  who 
died  without  having  become  bankrupt. 

Held— that  J.  took  an  absolute  interest  in 
the  property  on  attaining  age,  although  he 
did  not  survive  G. 

Emperor  v.  Rolfe,  ((1818)  1  Ves.  Sen.  208) 
applied. 

DuFPiELD  V.  McMaster,  [1906]  1  Ir.   E.  333— 

[C.   A. 

285.  Five  Legatees,  Gift  of  Income  to— Re- 
mainder to  eldest  Male  Issue— Gift  over  in 
Default  of  Issue — Vesting — Persona  Desig- 
nata.] — A  testator  bequeathed  his  property 
to  trustees  upon  trust  that  the  rents  and  pro- 
fits should  be  divided  into  five  equal  parts  to 
be  paid  half-yearly  to  each  of  his  five 
nephews,  share  and  share  alike,  "  to  be  by 
them  enjoyed  during  the  period  of  their 
natural  lives,  and  after  the  decease  of  each 
to  their  eldest  male  issue,  respectively,  of 
each,  and  in  default  of  such  male  issue  share 
to  revert  to  the  remaining  legatees,  or  their 
eldest  male  issue,  to  be  divided  equally  every 
half-yearly  term  among  them."    All  the  tes- 


tator's nephews  survived  him.  Three  of 
them  died  subsequently,  intestate  and  un- 
married; one  (the  husband  of  the  plaintiff) 
died,  having  had  a  son  who  predeceased 
him,  intestate  and  unmarried;  and  the  fifth 
nephew  was  still  alive. 

Held  (by  Porter,  M.R.)— (1)  that  the  gift 
of  the  income  of  the  property  amounted  to 
a  gift  of  the  corpus;  (2)  that  the  gift  after 
the  decease  of  each  of  their  eldest  male  issue, 
respectively,  of  each,  meant  to  the  eldest  male 
issue  living  at  the  decease  of  each;  (3)  that 
the  words  "  remaining  legatee "  meant  sur- 
viving legatee;  and  that  accruing  shares 
went  absolutely  to  such  legatee;  (4)  that  the 
plaintiff  was  entitled,  pursuant  to  the  fore- 
going declarations,  as  personal  representa- 
tive of  her  husband,  F.  S.,  to  his  accrued 
shares  of  the  personalty,  but  as  representa- 
tive of  her  son  she  took  nothing. 

Held,  on  appeal— as  to  the  second  declara- 
tion of  the  decree,  and  as  to  so  much  of  the 
fourth  declaration  as  declared  that  as  per- 
sonal representative  of  her  son  the  plaintiff 
took  nothing  (varying  the  decree  of  Porter, 
M.K.),  that  the  son  of  F.  S.  took  a  vested 
interest  at  birth,  and  that  the  gift  to  him 
was  a  gift  to  a  persona  designata,  and  not  to 
a  class. 

Sheridan   v.   O'Eeilly,   [1900]   1   Ir.   R.   38G- 

[C.  A. 

286.  Legacy  to  be  Set  Apart  and  Paid  by 
Instalments  at  certain  Ages— No  Gift  over- 
Intermediate  Income— Right  to  Payment  of 
Whole  at  21.] — By  her  will  C.  directed  her 
trustees  to  set  apart  ■i;200  for  her  grandson, 
J.  W.,  and  .£150  for  her  grandson  J.  V.,  to 
be  paid  free  of  duty  as  to  <£50  on  the  grand- 
sous  in  question  attaining  21  and  as  to  the 
balance  on  their  attaining  other  ages.  There 
was  no  gift  of  the  intermediate  income,  and 
no  gift  over  of  the  principal. 

J.  W.  received  .£50  on  attaining  21,  but  died 
before  the  date  fixed  for  the  next  payment  to 
him. 

Held — that  his  representatives  were  entitled 
to  the  unpaid  balance  of  principal  and  in- 
come. Each  bequest  was  in  effect  a  legacy 
payable  in  part  at  21,  and  iu  part  at  a  later 
date,  and  therefore  each  legatee  on  attaining 
21  was  entitled  to  claim  payment  of  the  whole 
legacy  and  intermediate  income. 

Gosling  v.  Gosling  ((1859)  Joh.  205)— 
followed  and  applied. 

In  re  Couturier;  Couturier  v.  Shea,  [1907]  1 

[Ch.  470;  7G  L.  J.   Ch.  29G;  9G  L.  T.  560- 

Joyce,  J. 

287.  Life  Interests  —  Ultimate  Gift  to 
"  Grandchildren  then  Living,  Equally  per 
stirpes,  or  the  Issue  of  such  as  may  have 
Died"— Death  of  Great-grandchild  and  his 
Parent  before  Period  of  Distribution  — 
Whether  Great-grandchild's  Share  Vested- 
Original  or  Subsiifutional  Gift  —  Joint 
Tenancy  or  Tenancy  in  Common.]— A  gift  to 
issue  is  an  original,  and  not  a  substitutional, 
gift  when  the  share  which  the  issue  are  to 
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YeBting-Con/lnued.  |  entitled  to  a  Share  of  the  Interest  in  Settled 

take  is  not  by  a  prior  clause  expressed  to    ^^tmd— Bight  to  call  }or  his  Share  oj  Capi 


be  given  to  the  parent  of  such  issue, 
In  a  case  of  ambiguity  the  Court  leans  to 

the  construction  which  creates  a  tenancy  in 

common  in  preference  to  a  joint  tenancy. 
A    testator    left    his    property    upon    trust 

for  his  children  for  their   lives,   and,   after 


tnl— Construction.]— X  testator  directed  the 
income  of  his  property  to  be  divided  be- 
tween his  four  chiUiren;  if  any  child  died 
without  issue,  his  share  was  to  be  divided 
amongst  his  survivors;  but  if  a  child  di«'d 
leaving  issue,   such    issue   were  to  take   his 


the  death  of  the  survivor  of  them,  for  divi-    share  of  income;  and  finally,  "on  the  death 
sion  "among  my  grandchildren  then  living,    "'  all "  the  children,  the  estate  was  to  l>e 
equally  per  stirpes   and   not  per   capita,   or  ' 
the  issue  of  such  as  may  have  died  (such  issue 
taking  a   parent's   share   only),   so  that   my 


grandchildren  (or  their  issue)  may  take  their 
shares  equally  in  loco  parentis."  The  will 
contained  also  a  maintenance  clause  in 
favour  of  grandchildren  (or  their  issue). 
Before  the  death  of  the  last  surviving  life 
tenant,  a  grandchild  and  one  of  her  sons 
died. 

Held— (1)  that  the  gift  to  the  issue  of  the 
grandchildren  was  original,  and  not  substi- 
tutional, and  that  therefore  the  deceased 
freat-grandson    took    a    vested    interest;    (2) 


winded  up  and  converted  into  monev."  and 
divided  among  grandchildren  equally  per 
stirpes. 

Four  children  survived  the  testator;  one 
had  since  died  without  issue,  and  one  had 
died  leaving  a  child  (the  plaintiff).  The 
plaintiff  and  the  two  surviving  children 
were  each  receiving  a  third  of  the  income 
of  the  testator's  estate;  and  the  plaintiff 
now  claimed  that  he  had  a  vested  interest 
in  one-third  of  the  corpus,  and  was  entitled 
to  immediate  payment  thereof. 

Held— that  he  was  not  so  entitled,  for  the 
testator  had  fixed  a  date,  not  yet  arrived. 


that  his  representative  and  his  brothers' took    ["L*^^.®_5!-!i^.^°"_  ?^,  *^°  corpus,  which  until 
their  parent's  share  as  tenants  in  common, 
and  not  as  joint  tenants. 

Martin  v.  Holgate  ((18G6)  L.  R.  1  H.  L.  175; 
35  L.  J.  Ch.  789;  11  L.  T.  501-H.  L.)  followed. 

In  re  Merrick's  Trusts  ((18G6)  L.  R.  1  Eq. 
551;  35  L.  J.  Ch.  418;  14  L.  T.  130,  explained. 

In  re  Woollet;  Wormald  v.  Woolley,  [1903]    MacCullock  v.   Anderson,   [1904]  A.  C.  55- 
[2  Ch.  206;  72  L.  J.  Ch.  602;  89  L.  T.  16-  -"    ' 

Joyce,  .1. 

Life  Interests— Ultimate  Gift  to  "Life 


then  was  intended  to  remain  in  (jloho,  and  a 
third  of  the  whole  income,  to  which  he  was 
admittedly  entitled,  was  not  the  same  as  the 
income  of  a  severed  third  of  the  corpus. 

Decision  of  the  Ct.  of  Session  ([1900]  2  F. 
749)  affirmed. 


[H.  L.  (Sc). 

290.  Postponed  Period  of    Bistrihution.]— 
X  testator  was  at  the  time  of  his  death 


tenant  s  Children  or  Legal  Representatives  "  partner  in  a  firm  of  coal-masters.  The  part- 
-Chddren  Dying  before  Period  of  Distrihu-  ncrship  was  to  last  during  the  term  for 
tfOrt.]-^\here_ln  a  will  there_is  a  clear  gift,    ,y]^[(.],  the  collicrv  tacks  or  leases  should  be 


and  then  a  gift  over,  and  the  gift  over 
fairly  capable  of  two  constructions,  the 
Court  will  lean  to  that  construction  which 
is  consistent  with  the  maintenance  of  the 
vested  interests  already  clearly  given.  A 
testator  left  property  to  his  two  daughters 
for  their  lives,  their  respective  shares  to  be 
equally  divided  after  their  death  "between 
their  respective  children  or  legal  representa- 
tives." 


in  subsistence,  but  in  case  of  the  decea-!>'>  of 
any  partner  the  representtitives  of  the  de- 
ceased partner  should  come  in  his  phue  and 
succeed  to  his  rights  and  liabilities. 

By  his  will  the  testator  vested  his  who].,. 
estate,  including  his  interest  in  the  firm,  in 
trustees,  lie  gave  to  his  widow  the  life-rent. 
use.  and  enjoyment  of  his  dwelling-house  and 
furniture,  and  such  allowance  as  his  trus- 
tees might  consider  necessary  for  the    niain- 


Held— (1)  that  "legal  representatives  "!  tenance  and  support  of  herself  and  such  of 
meant  the  representatives  of  the  daughters,  the  testator's  daughtois  or  their  children  us 
and    not    of    the    grandchildren;     (2)     that    might  be  living  in  the  family  with  her.    Ho 


every  grandchild  alive  at  the  date  of, 
born  after,  the  testator's  death  took  a  vested 
interest,  even  though  it  did  not  survive  its 
mother;  and  the  gift  over  to  the  representa- 
tives was  only  an  alternative   (net  a  divest- 


(Mupowered  his  trustees,  as  rt  presenting  iiim 
in  the  firm,  to  be  paities  to  any  new  lease  <r 
leases  which  the  said  firm  might  consider  it 
expcdit  nt  to  enter  into.  On  the  tlissolut i-'U 
and  winding-up  of  the  firm,  in  the  event  of 


ing)  gift  to  take  effect  in  case  no  child  took    the  p 
a  vested  interest. 


decease   of  his   wife,  and    if  she  sur- 
vived, on  her  death,  he  diredeil  his  trustees 


Balph  v.   Carrick   ((1879)  11  C.  D.  873;  40    to  realise  his  whole  eslat 
L.    T.   505)   and    Treharne   v.    Lnijton    ((1875) 
L.  R.  10  Q.  B.  459;  44  L.  J.  Ch.  299;  33  L.  T. 
327— Ex.  Ch.)  applied. 

In  re  Roberts;  Percival  v.  Roberts,  [1903]  2 

[Ch.  200;  72  L.  J.   Ch.  597;  88  L.  T.  505- 

Joyce,  J. 

I 

2^2.  Period      of     Distribution   —   Legatee  ^ 


and  to  divide  the 
same  into  four  equal  shares,  an<l  pay  one 
share  to  each  of  his  children  (.V.,  J..  R.,  and 
I.),  or  to  their  respective  heirs.  The  widow 
survived  the  testator:  the  firm  «as  subsist- 
ing. 1{.  and  T.  survived  the  t.-stalor  an.l 
.lied. 

IfELn-lhat  the  interests  of  all  the  diildren 
wore  vested  o  inortc  tcstatoris. 
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Bowman  v.  Bowman,  [1899]  A.  C.  518— H.  L. 

[(Sc). 

291.  Remoteness— Absolutely  upon  attain- 
ing Twenty-five— Maintenance.]— A  testator 
bequeathed  .£12,000,  to  be  invested  within  ten 
years  after  his  decease  upon  trust  for  his 
daughter  for  life,  then,  as  to  ^1,000  part 
thereof,  for  her  hiisbaud  for  life,  and  subject 
thereto  for  all  the  children  of  the  daughter, 
when  they  should  attain  twenty-five,  but  not 
before,  in  equal  shares;  and  until  the  =£12,000 
should  be  invested,  the  testator  directed  the 
trustees  to  pay  to  his  said  daughter,  or,  in 
the  event  of  her  decease,  to  her  said  husband 
and  children,  interest  on  "their  respective 
portions."  In  default  of  children  the  fund 
to  form  part  of  the  residue.  He  bequeathed 
another  sum  of  ^612,000  upon  similar  trusts 
for  another  daughter,  her  husband,  and 
children.  The  residue  he  devised  and  be- 
queathed to  his  two  sons  absolutely  in  equal 
shares.  The  testator  empowered  his  trustees 
to  raise  any  part  (not  exceeding  one  moiety) 
of  the  expectant  share  of  any  grandchild  of 
his  under  his  will,  and  apply  it  for  the  ad- 
vancement of  such  grandchild.  He  also  em- 
powered them  to  apply  all  or  any  part  of 
the  income  arising  from  the  expectant  share 
of  such  grandchild,  after  the  death  of  the 
tenant  for  life,  for  the  maintenance  and 
education  of  such  grandchild. 

By  a  codicil  the  testator  revoked  the  gift  of 
one  moiety  of  his  residuary  estate  to  one  of 
his  sons,  and  directed  that  such  moiety 
shoiild  be  held  on  trust  for  his  said  son 
during  his  life,  and  after  his  death  for  the 
child  or  children  of  his  said  son  absoliTtely 
on  attaining  twenty-five.  In  the  event  of  a 
child  dying  liefore  attaining  twenty-five,  such 
child's  share  was  to  go  to  the  testator's  other 
'son  absolutely. 

Held — that  the  children  of  the  son  and  of 
the  two  daughters  took  under  the  will  vested 
interests  in  their  shares,  and  that,  therefore, 
the  gifts  to  them  were  not  void  for  remote- 
ness. 

Fox  V.  Fox  ((1875),  L.  R.  19  Eq.  286;  23 
W.  R.  314)  approved. 

Decision  of  Kekewich,  J.,  reversed. 
Tn  re  Turney;  Turney  v.  Turney,  [1899]  2  Ch. 

[739;  69  L.  J.  Ch.  1;  48  W.  R.  97;  81  L.  T. 
548-C.  A. 

XIX.  DIVESTING. 

292.  Alternative  Devise— Vested  Interest 
under  Prior  Clause— Divesting  Clause- 
Later  Clause  modifying  Prior  Clause — Gift 
over  to  Heirs— Neiv  South  Wales.1—A  devise 
to  such  of  the  testator's  stepsons  and  son 
nominatim  as  should  survive  his  widow  and 
attain   twenty-one. 

Held— that  the  effect  of  the  clause  was  to 
give  all  the  devisees  vested  interests 
in  fee  subject  to  be  divested  as  regards 
each  devisee  in  the  event  of  his  death  in 
the    lifetime    of  the    testator's    widow,   in 


favour  of  those  devisees  (if  any)  who  sur- 
vived her  and  attained  twenty-one.  If 
there  were  none  such  the  divesting  clause 
failed,  the  original  vested  gifts  remained,  and 
all  the  devisees  took  absolutely. 

A  later  clause  in  the  will  modified  the 
first  by  saying  in  efiect  that  if  any  devisee 
died  in  his  mother's  lifetime,  and  under 
twenty-one,  his  share,  i.e.,  the  share  to 
which  he  would  have  been  entitled  if  he  had 
survived  her  and  attained  twenty-one, 
should  go,  not  to  the  survivors,  but  to  his 
heir  as  a  purchaser  in  fee. 

Held— that  the  gifts  over  on  the  deaths  of 
the  two  stepsons  who  died  in  the  wife's  life- 
time took  effect,  and  that  the  appellant  as 
their  heir  was  entitled  as  devisee  and  not 
the  surviving  devisees. 
Penny  v.  Commissioner  for  Railways,  [1900] 

[A.  C.  628;  69  L.  J.  P.  C.  113;  83  L.  T.  182 
-P.    C. 

293.  Divesting  or  Over-riding  Gift— Life  In- 
terests to  Daughter  and  Son-in-Law— Power 
of  Appointment  Among  their  Children— In 
Default,  for  Children  in  Equal  Shares— Gift 
Over,  if  no  Child  Survive  Parents— Appoint- 
ment in  Favour  of  Only  Child— Death  of 
Child  Before  Parents— Whether  Gift  Over 
Acts  as  a  Divesting  Clause.']— A.  testator  left 
the  residue  of  his  real  and  personal  estate 
-o  trustees  to  pay  the  income  to  his 
daughter  and  her  husband  (her  surviving) 
for  life,  and  after  the  death  of  the  survivor 
of  them,  upon  trust  for  such  one  or  more  of 
their  children  as  they,  or  the  survivor, 
might  appoint,  and  in  default  of  appoint- 
ment for  their  children  alive  at  the  death  of 
the  survivor  in  equal  shares.  He  then  con- 
tinued :  "  Provided,  nevertheless,  and  I  here- 
by declare  it  to  be  my  will  and  mind,"  that 
the  issue  of  a  deceased  child  should  take 
their  parent's  share,  and  "  Provided  always, 
and  I  hereby  declare  it  to  be  my  will  and 
mind,  and  I  do  hereby  give  and  devise,  in 
case  there  shall  be  no  child  or  remoter  issue 
at  the  decease  of  the  survivor  of  them.  .  ." 
(here  followed  an  ultimate  gift  of  the  trust 
funds). 

After  the  death  of  the  testator's  daughter 
her  husband  appointed  in  favour  of  the  only 
child  of  the  marriage,  who,  however,  died 
unmarried  before  her  father. 

Held— that  the  final  gift  in  the  will  did  not 
operate  to  override  the  appointment,  but  was 
only  intended  to  take  effect  in  default  of  chil- 
dren or  issue  surviving  the  life  tenants  and 
in  default  of  a  previous  appointment. 
In  re  Simmons;  Dennison  v.  Orman,  (1903)  87 
[L.  T.  594— Joyce,  J. 

294.  Shifting  Clause— Testator  not  in  loco 
parentis — Settlement — "  Except  on  eldest  or 
only  Son  for  the  Time  Being"— " Entitled" 
to  the  Possession  or  Receipt  of  Rents,  Issues 
and  Profits  after  Decease  of  Parents.] — In 
1855  a  testator  devised  his  real  estates  in 
Lancashire  to  certain  iises,  which  ceased  to 
take  effect,  and  subject  thereto  to  the  use  of 
his  nephew  R.  A.  and    his  assigns  for  life, 
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and  from  and  after  the  docoaso  of  E.  A.  to 
his  nephew  F.  F.  B.  and  his  assigns  for  life, 
and  after  the  death  of  F.  F.  B.  to  all  and 
every  the  son  and  sons  of  F.  F.  B.,  and  all 
and  every  the  son  and  sons  of  R.  A.  "other 
than  and  except  an  eldest  or  only  son  for 
the  time  being  entitled  to  the  possession  or  i 
to  the  receipt  of  the  rents,  issues  and  profits 
of  certain  estates  within  the  parish  of 
Cockerham,  in  Lancashire,  after  the  decease 
of  the  said  R.  A.  as  tenant  for  life  or  any  , 
greater  estate  or  interest  whatever,"  the 
eldest  or  only  one  of  such  eons  or  son  of 
F.  F.  B.  taking  the  first  turn,  and  the  eldest 
or  only  of  such  sons  or  son  of  R.  A.  (other 
than  and  except  as  aforesaid)  taking  the 
next  turn.  The  testator  died  in  1875, 
F.  F.  B.  died  in  the  testator's  lifetime  with- 
out having  married.  R.  A.  had  several  chil- 
dren, of  whom  R.  N.  A.,  born  in  1847,  was 
in  1869  tenant  in  tail  male  in  remainder  of 
the  Cockerham  estates,  R.  A.  being  tht- 
tenant  for  life.  In  1869,  by  a  disentailing 
deed,  the  Cockerham  estates  were  limited  to 
such  uses  as  R.  A.  and  R.  N.  A.  should 
jointly  appoint.  Afterwards,  by  a  deed  cf 
1869,  the  estates  were  jointly  appointed  by 
the  father  and  son  to  trustees  for  sale,  and 
by  another  deed  of  the  same  date  trusts  w^re 
declared  of  the  purchase-money.  The  truts- 
tees  sold  the  estate  and  received  the  pur- 
chase-money. 

In  1870  R.  N.  A.  became  bankrupt,  and  his 
interest  both  in  the  purchase-money  of  the 
Cockerham  estates  and  his  interest  under  the 
testator's  will  were  acquired  by  his  father, 
R.  A.,  from  the  trustee  in  bankruptcy. 
R.  A.  died  in  1899.  A  summons  was  taken 
out  to  determine  the  question  whether,  by 
reason  of  the  exception  contained  in  the 
will  of  "an  eldest  son  for  the  time  being 
entitled  to  the  possession  or  to  the  receipt  of 
the  rents,  &c."  of  the  Cockerham  estates, 
R.  N.  A.  was  excluded  from  the  life  estate 
given  to  him  by  the  will. 

Held— that  the  testator  was  not  a  parent 
or  a  person  in  loco  parentis,  and  as  R.  N.  A. 
was  not  after  the  death  of  his  father  R.  A. 
"entitled"  to  the  "possession  or  to  ^^the 
receipt  of  the  rents,  issues  and  profits"  of 
the  family  estates  at  Cockerham,  and  was 
not  within  the  words  of  the  exception,  he 
could  not  be  deprived  of  the  position  in  the 
succession  given  to  him  by  the  will. 

Decision  of  Court  of  Appeal  (sub  nom. 
Shuttleworth  v.  Murray  ([1901]  1  Ch.  819; 
70  L.  J.  Ch.  453;  49  W.  R.  388;  84  L.  T.  605), 
affirmed. 

Law  Union  and  Crown  Insurance  Co.  v.  Hiix, 
[1902]  A.  C.  263;  71  L.  J.  Ch.  602;  86  L.  T. 
■-  773-n.  L.   (E.). 

295.  Vested  Interests  of  Two  Persons— Gift 
Over  if  "cither"  shall  be  "then"  dead— 
"Either"  means  one  of  tiro  and  not  both— 
Both  being  "then"  dead.  Gift  not  Divested.] 
—A  testatrix  by  her  will  gave  her  residuary 
personal  estate  to  trustees  upon  trusts  for 


sale,  conversion,  payment  of  debts,  and  in- 
vestment, and  to  pay  the  dividends  and  in- 
terest of  the  trust  fund  to  her  sister  T.  I'. 
during  her  life;  and  from  and  after  her 
death  the  testatrix  directed  that  her  trustees 
should  "pay  and  divide  the  said  trust 
moneys  unto  and  equally  between  my  two 
sisters"  F.  J.  and  S.  P.,  "  share  and  share 
alike.  And  if  either  of  my  said  sisters  shall 
be  then  dead  I  declare  that  my  said  trustees 
shall  stand  possessed  of  the  whole  of  the 
said  trust  moneys  upon  trust  for  the  sur- 
vivor of  my  said  sisters  absolutely." 

T.  P.,  F.  J.,  and  S.  P.  all  survived  the 
testatrix,  and  T.  P.  outlived  F.  J.  and 
S.  P. 

Held,  by  Lindley,  M.R.,  and  Vaughan 
Williams,  L.J.  (Rigby,  L.J.,  dissenting)  — 
that  F.  J.  and  S.  P.  took  vested  interests; 
that  there  was  no  gift  over  in  the  event 
which  happened  of  both  F.  .T.  and  S.  P. 
dying  in  the  lifetime  of  T.  P.,  the  tenant 
for  life,  as  "either"  must  bo  taken  in  the 
ordinary  sense  as  one  of  the  two  and  as  not, 
in  any  sense,  meaning  both;  and  that  the 
previous  gift  vesting  the  residue  in  F.  J. 
and  S.  P.  was  not  divested  in  the  events 
which  had  happened. 

White  V.  Baker  ((1860)  2  D.  F.  &  J.  55;  29 
L.  J.  Ch.  577;  8  AV.  R.  533;  2  L.  T.  (n.s.)  583) 
distinguished. 

In    re    Pickworth;     Snaith     v.     Parkinson, 

[1899]  1  Ch.  642;  68  L.  J.  Ch.  324:  80  L.  T. 

212-C.  A. 

XX.  PERPETUITIES  AND  REMOTENESS. 

296.  Child  en  ventre  sa  mere— Relation 
back  of  Birth  to  Date  of  Testator's  Death- 
Disadvantage  to  Child— X  child  en  ventre  sa 
rn^re  is,  for  all  purposes  except  one,  to  bo 
treated  as  already  born,  and  as  being  of 
that  sex  which  it  ultimately  proves  to  be.  at 
the  date  of  the  testator's  death  (or  other 
date  at  which  the  instrument  in  question 
comes  into  operation). 

The  rule  does  not  apply  to  descent  at 
common  law,  so  far  as  regards  rents  during 
the  period  before  birth,  but  there  is  no  other 
exception. 

The  rule  applies  in  all  cases,  even  though 
the  child  might  take  a  larger  estate  if  the 
operation  of  the  rule  were  excluded. 

It  follows  (hat,  if  limitations  in  a  will  nro 
valid  provided  that  a  certain  pert^on  has  a 
son  alive  at  the  date  of  the  testator's  death, 
but  otherwise  void  for  remotoness.  they  are 
saved  if  tlio  person  is  pregnant  at  the  date 
of  his  death,  and  is  subsequently  delivered  of 
a  living  son. 

A  testatrix  left  real  estate  in  trust  for  M. 
for  life,  and  after  her  death  in  trust  for  the 
second  and  every  younger  son  of  M.  for  life, 
with  remainder  to  their  rospoclive  sons  in 
tail  nialo,  with  a  proviso  disqualifying  any 
son  of  Af.  who  became  entitled  to  certain 
oilier  estates. 

At  the  dale  of  (he  death  of  testatrix  M. 
had  two  sons,  of  wliom  the  older  waa  dead. 
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and  the  younger  was  disqualified  under  the 

proviso,  and  she  was  pregnant  of  a  third  son. 

Held— that  the  estates  tail  given  to  the 
sons  of  such  third  son  were  valid,  and  conse- 
cxuently  that  he  himself  only  took  a  life 
estate,  and  not  an  estate  tail  by  virtue  of  the 
cij  pres  doctrine. 

Doe  V.  Lancashire  ((1792)  5  T.  E.  49;  2  E.  E. 
535)  followed  and  applied. 

Decision  of  Buckley,  J.,  [1903]  1  Ch.  874;  72 
L.  J.  Ch.  378;  51  W.  E.  395;  88  L.  T.  379, 
affirmed. 
In  RE  Wilmer's  Trusts;  Moore  v.  Wingfield, 

[1903]  2  Ch.  411;  72  L.  J.  Ch.  670;  89  L.  T. 
148-C.  A. 

297.  Contingent  Remainder  or  Executory 
Devise— Remoteness.']  —  By  a  codicil  to  his 
will,  by  which  he  had  settled  real  estate  in 
strict  settlement,  a  testator  directed  that  no 
devisee  under  his  will  should  have  a  vested 
interest  in  such  real  estate  or  be  entitled  to 
possession  thereof  until  the  attainment  of 
the  age  of  twenty-four,  any  law  or  usage  to 
the  contrary  notwithstanding. 

Held— that  the  effect  of  the  codicil  was  to 
convert  the  limitations  contained  in  the  will 
into  executory  devises;  that  they  were, 
therefore,  void  for  remoteness,  and  that 
there  was  an  intestacy. 

In  re  Lechmere  Lloyd  ((1881),  18  Ch.  D. 
524;  45  L.  T.  551);  Miles  v.  Jarvis  ((1883)  24 
Ch.  D.  633;  52  L.  J.  Ch.  796;  49  L.  T.  162); 
and  Dean  v.  Dean  ([1891]  3  Ch.  150;  60  L.  J. 
Ch.  553;  39  W.  E.  568;  65  L.  T.  65-Chitty,  J.), 
followed. 

Russel  V.  Buchanan  ((1836)  7  Sim.  628;  40 
E.  E.  193)  distinguished. 

In     ee     Wrightson;     Battie-Wrightson     v. 

[Thomas,  [1904]  2  Ch.  95;  73  L.  J.  Ch.  742; 

90  L.  T.  748-C.  A. 

298.  Direction  to  Apply  Moneys  in  Main- 
taining Monument  on  Part  of  Devised  Real 
Estate.] — A  testator  by  his  will  devised  two 
freehold  farms  to  his  nephew  on  condition 
that  he  should  set  apart  the  rents  and  profits 
thereof  for  the  term  of  five  years  "  for  the 
iise  and  purpose  of  erecting  on  some  por- 
tion" (suggesting  a  particular  situation) 
a  monument  to  the  memory  of  John  Locke, 
and  at  the  expiration  of  the  five  years  he 
directed  that  his  nephew  should  enjoy  three- 
fourths  of  the  rents  and  profits,  but  should 
devote  the  balance  or  remaining  one-fourth 
towards  the  maintenance  and  keeping  in 
order  of  the  monument. 

Held— that  the  erection  of  the  monument 
was  not  intended  as  a  mode  of  enjoyment 
of  the  property  by  the  devisee,  and  that  the 
application  of  one-fourth  of  the  rents  and 
profits  was  intended  to  perpetuate  the  mem- 
ory of  John  Locke,  and,  therefore,  as  to 
such  one-fourth  there  was  an  intestacy. 
In  re  Jones;  Parker  v.  Lethbridge,  (1898)  79 
[L.  T.  154-Stirling,  J. 

?99.  Repair    of    Inclo^ure    round    Grave- 


Void  Gift.]— A  testatrix  bequeathed  <£50  to 
be  invested  and  the  dividends  to  be  applied 
in  keeping  the  inclosure  round  a  grave  in 
order  and  repair. 

Held— a  void  gift. 
Toole  v.  Hamilton,  [1901]  1  Ir.  E.  383— M.  E. 

300.  Gift  to  Members  of  a  Class  attaining 
Twenty-five.]— K.  left  property  in  trust,  as 
to  one-half  to  pay  the  same  to  the  children 
of  her  niece  E.,  who  should  live  and  attain 
the  age  of  twenty-five,  or  the  lawful  issue  of 
such  children  who  should  have  married  and 
p  re-deceased  E.,  leaving  issue,  such  issue  to 
take  only  their  deceased  parents'  share,  and 
as  to  the  other  half  to  pay  the  same  to  the 
children  of  her  nephew  C.  upon  similar  con- 
ditions. 

At  the  date  of  testatrix's  death  one  of  E.'s 
children  had  attained  twenty-five,  but  none 
of  C.'s  children  had  done  so. 

Held— that  there  was  a  valid  disposition 
of  the  one-half  given  to  E.'s  children,  but 
that  the  gift  of  the  other  half  infringed  the 
rule  against  perpetuities  and  was  invalid. 

In  re  Barker;  Capon  v.  Flick,  (1905)  92  L.  T. 
[831- Joyce,  J. 

301.  Life  Interest  to  Unmarried  Niece- 
Power  for  Niece  to  Appoint  Life  Interest  to 
Surviving  Husband — Reversion  to  Children- 
Gift  over  in  Default  of  Children— Validity 
of  such  Ultimate  Gift— Independent  Alter- 
native Trusts.]— A  testatrix  left  a  sum  of 
money  in  trust  for  M.,  a  married  niece,  for 
life  with  power  to  M.  to  appoint  a  life  in- 
terest to  any  husband  surviving  her,  and 
with  remainder  to  M.'s  children  (if  any)  at 
twenty-one.  She  left  three  other  sums  of 
money  upon  corresponding  trusts  for  E.,  J. 
and  B.,  three  unmarried  nieces.  Ultimately, 
in  case  none  of  the  nieces  should  have  a 
child  who  should  take  "under  the  trusts 
aforesaid,"  all  four  sums  were  "subject  to 
the  preceding  trusts"  to  be  held  in  trust 
for  a  class  of  persons,  ascertained  within 
due  limits,  in  such  shares  as  the  last  sur- 
viving niece  should  appoint.  All  the  nieces 
died  childless,  and  the  last  survivor  made 
an  appointment. 

It  was  now  argued  that  the  ultimate  trust 
for  the  class  was  void  for  remoteness,  since 
an  appointment  to  a  husband  not  in  fact 
born  at  the  date  of  testatrix's  death  would 
have  infringed  the  rule  against  perpetuities; 
in  fact,  no  appointment  to  a  husband  was 
ever   made. 

Held— (1)  "that  the  trusts  aforesaid" 
would  include  a  trust  created  by  an  appoint- 
ment of  a  life  estate  to  a  husband,  but  (2) 
that  it  was  a  case  of  "  alternative  indepen- 
dent gifts " ;  and  that,  as  no  appointment 
in  favour  of  a  husband  was  ever  made,  the 
ultimate  gift  and  appointment  under  it 
were,  in  the  events  which  happened,  valid. 

Monypcny  v.  Dering  ((1852)  2  D.  M.  &  G. 
145)  and  Longhead  v.  Phelps  ((1770)  2  Wm, 
Bl.  C.  704)  applied. 
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Perpetuities  and  Remoteness — Continmd. 
In  re  Bowles;  Page  v.  Page,  [1905]  1  Ch.  371; 
[74  L.  J.  Ch.  338;  92  L.  T.  55G— Farwell,  J. 

302.  Married  Woman — Bcstraint  on  Antici- 
pation—Separutibility  of  Class— DivisibiliUj 
of  Proviso.]  —  A  testator  by  his  will,  dated 
February  8th,  1844,  provided  that  several  pro- 
visions therein  made  for  his  daughters  and 
their  children,  and  also  for  any  other  person 
or  persons  being  females,  should  not  be 
paid  to  them  by  anticipation.  The  testator 
died  in  1850.  Helen,  a  married  daughter  of 
one  of  his  daughters,  was  in  esse  at  the  date 
of  the  will,  and  survived  both  the  testator 
and   her   mother. 

Held— that  Helen's  share  in  the  testator's 
estate  Avas  subject  to  the  restraint  on  antici- 
pation. 

Herbert  v.  Webster  ((1880)  15  Ch.  D.  610; 
49  L.  J.  Ch.  620)  followed. 

In  re  Michael's  Trusts  ((1877)  46  L.  J.  Ch.  | 
651;  and  In  re  Bidleij  (1879)  11  Ch.  D.  645;  48 
L.  J.  Ch.  563;  27  W.  E    527;  41  L.  T.  336)  not 
followed. 

In  re  Ferneley's  Trusts,  [1902]  1  Ch.  543;  71 

[L.  J.  Ch.  422;  50  W.  K.  346;  86  L.  T.  413— 

Eady,  J. 

303.  Bcstraint  on  Ajiticipation  —  Gifts, 
after  a  Life  Estate,  to  a  Married  Woman — 
]'(ili({itij  and  Duration  of  Bestraint — Beccipt 
Clause.]  —  Where  property  is  given  to  a  mar- 
ried woman  absolutely,  the  true  test  as  to 
whether  a  clause  against  anticipation  is  effec- 
tual to  prevent  her  requiring  payment  of 
the  property  is.  does  the  document  as  a 
whole  show  an  intention  that  the  trustees 
should  retain  the  property  and  pay  her  the 
income? 

A  testator  gave  his  residuary  estate  to 
trustees  upon  trust  for  his  wife,  daughters 
and  son  for  their  li\es,  and,  after  the  death 
of  the  survivor  of  them,  for  division  among 
the  children  of  his  son.  By  a  codicil  ho  im- 
posed a  restraint  on  anticipation  in  the 
case  of  any  female  who  might  take  under  his 
will;  and  he  also  declared  that  females, 
A\  hetlier  covert  or  not,  should  be  able  to  give 
a  good  discharge  to  the  trustees  "for  the 
money  or  property  "  after  the  same  should 
actually  accrue  due. 

Held— that  the  restraint  was  not  void  for 
remoteness  so  far  as  concerned  any  children 
of  the  son  born  in  the  testator's  lifetime 
(Herbert  v.  Webster,  (1880)  15  Ch.  D.  610; 
49  L.  J.  Ch.  620) ;  but  that  it  only  lasted 
(both  as  to  corpus  and  as  to  income)  during 
(he  existence  of  the  prior  life  interests. 

In  re  Millward;  Steedman  v.  Hobday,  (1903)  87 
[L.  T.  476-Joyce.  J.  [ 

304.  TJ ncertainiij—M ainicnance     and     Re-  '. 
pair  of  Tomb—"  Until  the  Period  of  Twenty- 
one   Years  from   the  Death  of  ihc  last  Sur-  j 
vivor  of  all  Persons  who  shall  be  hiring  at 
mi)    Death"— Void    Gift.]— A     testatrix     be- 
cjueatbed  the  sum  of  ^500  New  Consols  to  . 


trustees,  upon  trust  to  apply  the  dividends 
thereof  in  maintaining  and  keeping  in  a 
state  of  proper  repair,  condition  and  pro- 
tection the  grave  or  tomb  of  iier  late  brother 
in  a  burial  ground  in  .\frica,  "  for  the 
longest  period  allowed  by  law,  that  is  to  say, 
until  the  period  of  twenty-one  years  froin 
the  death  of  the  last  survivor  of  all  persons 
who  shall  be  living  at  my  death." 

Held— that  as  it  was  impossible  to  ascer- 
tain when  the  last  life  would  be  extinguished, 
and  it  was  therefore  impossible  to  say  when 
the  period  of  twenty-one  years  would  com- 
mence, the  gift  was  void  for  uncertainty. 
In  re  Moore;  Prior  v.  Moore,  [1901]  1  Ch. 

[936;   70  L.   J.   Ch.   358;  49   W.   R.   484;  84 
L.  T.  501;  17  T.  L.  E.  356- Joyce,  J. 

305.  Valid  Gift  of  Realty  in  Certain  Eventt 
—Invalid  Trust  for  Sale—I\'o  Direct  Gift  of 
Income  pending  Sale— Trust  for  Sale  Disre- 
(inrdcd— Beneficiaries  take  as  Real  Estate.]  — 
Where  it  can  be  seen  that  a  trust  for  sale  is 
mere  machinery  for  facilitating  a  division 
among  the  persons  for  whom  the  property 
is  destined,  effect  will  be  given  to  the  equit- 
able interests,  though  the  trust  for  sale  is 
void. 

A  testator  left  realty  to  trustees  for  a  suc- 
cession of  life  tenants,  and  then  (in  the 
events  which  happened)  upon  trust  for  sale 
and  division  amongst  certain  classes  of  rela- 
tives. There  was  a  maintenance  clause,  but 
no  direct  gift  of  the  income  until  sale.  The 
trust  for  sale  was  admitted  to  be  bad  as  in- 
fringing the  rule  against  perpetuities;  but 
the  various  classes  of  beneficiaries  were  all 
ascertainable  within  the  prescribed  period. 

Held— that  the  trust  for  sale  was  merely 
jnachinery  for  purposes  of  division;  and 
that,  as  it  had  broken  down,  the  beneficiarios 
took  the  property  as  real  estate  without  any 
sale. 

Decision     of    Byrne,    J.    (51    W.    R.    153) 
affirmed. 
In  re  Appleby;  Walker  v.  Lever;  AVmker  r. 

[NiSBET,  [1903]  1  Ch.  .56.-.;  72  L.  J.  Ch.  332; 
51  W.  R.  455;  88  L.  T.  21!)-C.    \. 

XXI.  CREATION  OF  ESTATE  TAIL. 

306.  r;//)r,\s-  Ihu-lrine-Perpetu.il  Lite  Ks- 
tntct—Siirpitai  l)istril>ution.]—U..  who  <liod 
in  18.35,  devised  real  esate  without  any  words 
of  limitation  to  his  children  C,  (1.  and  M.. 
declaring  that  thoy  and  the  survivors  of 
them  should  stand  seised  thereof  in  (rust  to 
retain  the  income  for  thrir  own  benefit  in 
equal  shares  during  their  natural  lives,  pro- 
vided that,  if  any  of  thorn  should  die  un- 
nuirriod,  or  being  m  uriod  without  leaving 
a  child,  his  or  her  share  shoulil  accrue  to 
the  sur\ivors  equally,  and  (hat  (ho  Ias(  siir- 
vivor  of  (he  (lirco  shouhl  take  all  tho  estate 
devised.  The  will  'Mintinuod:  "  bu(  in  case 
such  son  or  daugh(or  so  dying  shall  leave 
issue  .  .  .(ho  share  of  such  chilil  so  dying 
to  go  and  be  divided  equally  amongst  his  or 
hor  child  or  childreu  ...  for  life.  .  .  .  sbnre 
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and  share  alike,  if  more  than  one,  and  if  but 
one  then  the  whole  share  to  such  only  child 
for  lifa.  .  .  .  and  so  to  be  continued  and 
dislributf>d  in  a  descending  line  per  stirpes 
from  issue  to  issue  for  life  so  long  as  any 
iesue  shall  be  living  descended  from  my  said 
children."  There  was  no  gift  over  in  de- 
fault of  issue. 

G.  died  in  1856,  unmarried,  and  intestate; 
C.  died  in  1874,  leaving  one  child,  R. ;  M. 
died  in  1890,  without  issue,  but  having  de- 
vised her  real  estate  to  R. 

It  was  admitted  that  half  (and  only  half) 
of  the  property  had  passed  to  M.  as  the  sur- 
vivor of  the  three  children. 

Held— that  neither  C.  nor  R.  took  an  es- 
tate tail  in  the  other  half  (the  cy  prhs  doc- 
trine not  applying),  and  that,  there  being  an 
intestacy,  it  belonged  to  H.'s  heir. 

Mortimer  v.  West  ((1828),  2  Sim.  274;  29 
R.  R.  104)  distinguished. 

In  re  Richardson;  Parry  v.  Holmes,  [1904]  1 

[Ch.  332;  73  L.  J.   Ch.  153;  52  W.  R.  119; 

91  L.  T.  169— Buckley,  J. 

307.  Devise  of  Remainder  in  Fee  Expec- 
tant on  Estate  Tail—Bide  in  Shelley's  Case.'] 
—A  testator  devised  to  trustees  (who  Avere 
vested  with  the  legal  estate)  all  his  lands, 
tenements  and  hereditaments  upon  trust  for 
his  children,  if  more  than  one,  in  equal 
shares,  as  tenants  in  common  in  tail,  or,  if 
there  should  be  but  one  child  (as  in  the 
event  happened),  upon  trust  for  that  only 
child  as  tenant  in  tail.  After  the  death  of 
such  child  or  children  the  trustees  were 
directed  to  legally  convey  and  assure  the 
said  lands,  tenements,  and  hereditaments  in 
fee  simple  to  the  heirs  in  equal  shares  "as 
they  shall  severally  and  respectively  attain 
the  age  of  21  years,  or  be  married,  and  to 
their  several  and  respective  heirs  and  assigns 
for  ever." 

The  testator's  child  married,  and  died 
leaving  one  child,  who  attained  the  age  of  21 
years,  and  died  unmarried  and  intestate. 

Held— that  the  direction  to  the  trustees  to 
legally  convey  and  assure,  &c.,  was  not  part 
and  parcel  of  the  machinery  and  apparatus 
employed  by  the  testator  in  and  about  the 
limitation  of  the  estates  or  estate  tail,  but 
was  an  independent  gift  to  take  effect  in 
favour  of  designated  persons  in  the  line  of 
succession,  and  that  the  grandchild  took  an 
estate  in  fee  simple  by  purchase,  and  not  by 
descent,  which,  passed  to  the  grandchild's 
heir-at-law. 

Decision  of  the  Court  of  Appeal  ((1899)  79 

L.  T.  617;  15  T.  L.  R.  115)  affirmed. 

FoxwELL  AND  Others  v.   Van  Grutten,    (1900) 

[48  W.  R.  653;  82  L.  T.  272;  16  T.  L.  R. 

259-H.  L.  (F.) 

308.  Devise  to  "A  and  his  Heirs" — Gift 
over  to  A.'s  Brother  "if  A.  die  without  an 
Heir  "—Gift  over  to  Brother's  "Heir  or 
Heirs  "—Heirs  treneraL]— Although  a  devise 


over  after  A.  dying  without  heirs  is  in 
general  void,  yet  if  the  person  to  whom  the 
limitation  over  is  made  be  capable  of  being 
collateral  heir  to  the  devisee,  or  if  the  event 
on  which  the  gift  over  is  made  necessarily 
depends  on  the  existence  of  a  collateral  heir 
of  the  first  devisee  at  the  death  of  such  first 
devisee,  the  first  devisee  takes  only  an  estate 
tail. 

A  testator  left  two  cottages  to  C.  for  life, 
after  C.'s  death  one  to  go  to  E.  "  and  her 
heirs,"  and  the  other  to  her  brother  W. 
"  and  his  heirs,"  provided  that  if  either  E. 
or  W.  should  "die  without  an  heir,  their 
share  is  to  go  to  the  survivor's  heir  or 
heirs."  E.  died  first  unmarried,  then  W. 
died  unmarried,  and  lastly  C,  the  life 
tenant,  died. 

Held— (1)  that  E.  and  W.  both  took  estates 
tail  in  their  respective  cottages;  (2)  that  the 
ultimate  gift  was  a  gift  to  the  "  heirs 
general "  of  the  survivor,  and  took  effect  as 
a  contingent  remainder  upon  C.'s  death,  for 
her  life  estate  supported  it. 

In  re  Waugh;  Waugh  v.  Cripps,  [1903]  1  Ch. 

[744;   72  L.   J.   Ch.   586;  51   W.   R.   461;   88 

L.  T.  54;  19  T.  L.  R.  238-Farwell,  J. 

309.  Estate  in  Special  Tail— Condition. ]— 
A  testator,  after  leaving  certain  annuities  to 
his  wife  and  daughter,  which  he  charged  on 
his  landed  property,  left  his  lands  (held  in 
fee-simple)  to  his  son  R.  J.  M.,  with  the  ex- 
ception of  what  his  wife  was  to  get ;  "  but 
the  said  R.  J.  M.  shall  never  have  power  to 
sell  or  mortgage  any  of  these  lands,  nor  no 
person  to  inherit  any  of  them,  unless  a  law- 
ful issue  of  a  male  child  got  by  marriage 
with  a  respectable  Protestant  female,  of  pro- 
per conducted  parents," 

Held   (reversing  the  decision  of  the  Vice- 
Chancellor)— that  R.  J.  M.  took  an  estate  In 
special  tail. 
Magee  v.  Martin,  [1902]  1  Ir.  R.  367— App. 

3i0.  Gift  of  Realty  by  Husband  to  Wife 
and  Issue  of  their  Marriage — Gift  of  Realty 
and  Chattels  to  Wife  and  Issue.']— A  testator 
by  his  will  bequeathed  a  certain  farm  of 
land  (held  in  fee-simple)  in  the  following 
terms:— "To  my  wife  and  the  issue  of  our 
marriage;"  and  he  also  bequeathed  to  his 
wife  and  issue  that  part  of  his  land,  houses 
(also  held  in  fee-simple)  where  he  lived,  viz., 
the  public-house,  offices  attached  thereto, 
also  his  cattle  and  chattel  property,  and  also 
debts  due  to  him,  &c.  The  testator  left 
surviving  him  his  wife  and  one  infant  son 
born  in  his  lifetime. 

Held— that  the  words  "  of  our  marriage  " 
had  not  the  effect  of  taking  the  first  gift  out 
of  the  general  rule  of  construction  applicable 
to  wills;  that  issue,  in  the  absence  of  a  con- 
text showing  a  contrary  intention,  must  be 
held  to  include  all  lineal  descendants,  and 
that,  therefore,  the  widow  took  an  estate 
tail  in  both  gifts. 
Walsh  v.  Johnston.  [1899]  1  Ir.  R.  501-V.-C. 
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311.  Indication  of  Intrntion— Wills  Act, 
1837  (7  Will.  4  &  1  Vict,  c  26),  s.  28.]-A  testa- 
tor by  his  will  devised  his  estates  to  trustees 
to  pay  the  rents  half-yearly  to  S.  M.,  but 
in  case  S.  M.  incumbered  the  lands  or  rents 
at  any  time  the  testator  revoked  the  gift 
of  the  rents  "  from  S.  M.  and  from  his 
heirs  male."  In  the  event  of  S.  M.  not  so 
forfeiting  the  same,  and  dying  without  male 
issue  him  surviving,  there  was  a  remainder 
over  to  the  testator's  brother  W.  M.  in 
tail  male.  ; 

Held— that  what  the  testator  intended  to 
do  was  to  create  an  estate  tail  with  the 
consequences  which  he  erroneously  imagined 
would  follow  upon  the  creation  of  an  estate 
tail. 

Decision    of    the    Irish    Court    of    Appeal 
([1899]  1  Ir.  E.  359)  affirmed. 
Ceumpe  v.  Cedmpe,  [1900]  A.  C.  127;  69  L.  J. 
[P.  C.  7;  82  L.  T.  130-H.  L.  (Ir.). 

312.  "  Issue"— Rule  in  Shellei/s  Case.]— A 
testator  devised  all  his  freehold  estates  to 
the  use  of  his  first  and  other  sons  succes- 
sively in  tail  male.  By  a  subsequent  codicil 
he  "  bequeathed  "  to  one  of  the  younger  sons 
named  Charles,  a  certain  estate,  with  power 
to  the  eldest  son  to  purchase  and  redeem 
it  at  a  certain  price,  "  the  proceeds  to  go 
with  the  limitations  of  this  will,  that  is  to 
say,  to  my  son  Charles  if  he  marries  a  fit 
and  worthy  gentlewoman  and  has  issue  male, 
to  such  issue  male  and  their  male  descen- 
dants, in  failure  of  which  ..."  (here 
followed  remainders  to  other  sons  in  tail 
male). 

Held— that  the  words  of  the  codicil  gave 
to  Charles  an  estate  in  special  tail  male. 

Decisions  of  the  C.  A.  ([1902]  1  Ch.  34;  71 
L.  J.  Ch.  53;  50  W.  R.  83;  18  T.  L.  R.  7)  and 
Buckley,  J.  (G9  L.  J.  Ch.  875;  49  W.  R.  12), 
affirmed  for  the  reasons  given  by  the  latter 
and  by  Romer,  L.J. 
Pelham-Ci.tnton  v.  Ddke  op  Newcastle,  [1903] 

[A.  C.  Ill;  51  W.  R.  608;  88  L.  T.  273;  19 
T.  L.  R.  275-H.  L.  (E.). 

313.  Life  Interest— Devise  of  Personalty- 
Absolute  Interrst.'i—A  devise  of  personalty 
to  M.  H.  C.  "for  her  life,  with  remainder 
to  her  issue  in  tail  male,  and  in  default 
thereof  to  her  daughters,"  and  in  default 
over. 

Held— that  M.  H.  C.  took  an  interest  for 
life  only.  ^    ^    ,„„ 

Kniqht  V.  FAlis   ((1780)  2  Bro.  C.  C.  569-- 
Lord  Thnrlow)  and  Ex  parte  Wynch  ((1854) 
5  De  G.  M.  &  G.  188)  followed. 
In  ee  Cullen's  Estate,  [1907]  1  Ir.  R.  73- 

[Ross,  J. 

314.  Person  "  horn  "  in  the  Testator's  life- 
flffiP^Child  en  ventre  sa  more  —  Cutitng 
down  Estate  to  Life  Estate.]-Tho  rule  of 
construction  which  treats  a  child  en  ventre 
sa  mhrc  at  the  date  of  a  testator's  death  as 


born  in  his  lifetime  applies  only  when  such 
a  construction  is  for  the  chilli's  benefit. 

A  testator  by  his  will  gave  estates  tail 
successively  to  the  sons  of  a  living  person, 
with  proviso  that  any  son  born  in  the  testa- 
tor's lifetime  should  not  take  a  larger  in- 
terest than  an  estate  for  life. 

Held— that  a  child  en  ventre  sa  mire  at 
the  testator's  death  and  subsequently  born 
alive  must  not  be  treated  as  born  in  the 
testator's  lifetime,  and  that  theiefore  the 
estate  tail  given  to  him  was  not  to  be  cut 
down  to  a  life  estate  by  application  of  the 
rule. 

niasson  V.  Blasson  ((18M)  2  D.  J.  i  S.  GC3- 
followed. 

Decision    of    C.    A.    ([1906]    1    Ch.    583;  75 
L.  J.  Ch.  308;  54  W.  R.  473;  94  L.  T.  424;  22 
T.  L.  R.  347)  reversed. 
Villar  v.  Gilbey,  [1907]  A.  C.  139;  76  L.  J. 

[Ch.  339;  !;6  L.  T.  511;  23  T.  L.  R.  392- 

H.  L.  (E.). 

315.  Residue  of  Frecholds-Income—Annui- 
tants— Tenant  for  Life— (lift  of  Accumula- 
tions and  Freeholds  on  Death  of  Tenant  for 
Life  to  Right  Heirs  of  Tenant  for  Life-Rule 
in  Shelley's  Case.]— A  testator  gave  the  resi- 
due of  his  freehold  estates  to  trustees  upon 
trust  for  management,  and  out  of  the  not 
rents  and  profits  to  pay  certain  annuities, 
and  then  to  pay  the  residue  of  such  net  rents 
and  profits  to  W.  D.  for  his  life,  and  from 
and  after  the  respective  deceases  of  the  an- 
nuitants and  the  said  W.  D.  upon  trust  to 
convey  the  testates  together  with  the  accu- 
mulations of  rents  unto  the  right  heirs  of 
W.  D.  All  the  annuitants  except  two  died. 
The  survivors  had  released  their  annuities 
and  only  one  survived.  There  was  no 
express  disposition  of  the  surplus  rents  as 
they  might  accrue  between  W.  D.'s  death 
and  the  death  of  any  surviving  annuitant. 

Held    —    that    bv    virtue    of    the    rule    in 
Shelley's  Case   ((1581)  1  Rep.  93  b),  the  pro- 
perty would  have  belonged  to  W.  D.  in  fee 
simple  if  it  had  not  boon   taken  by  a  rail- 
i  way  company,  and  that  W.  D.  was  absolutely 
and  presently  entitled  to  the  fund  paid  into 
Court  by  the  railway  company. 
In  re  YoniMANs'  Will,  [1901]  1  Ch.  720;     70 
[L.  J.  Ch.  430;  49  W.  R.  509;  84  L.  T.  201- 
Joyce,  J. 

316.  Rule    in    Shclleu's    Case.'\-\.    devised 
fee-simple  lands  in  trust  for  B.  and  his  ns- 
I  signs  for  the  term  of  his  natural   life,  and 
I  after   his  decease  to  the  use  of   B  's  second 
son  C.  and   his  assigns  for  tlio  term  of  his 
natural    life   and    his   iv'suc   ninlo    in    succes- 
sion, so  that  every  such  son  might  take  nn 
estate   for   life,    with    roniaindor   to   his   first 
and    every    subsequent    son    surcossivply,    ac- 
cording to  seniority,  in  tail   male.     The  will 
contained    a    proviso    that    C.    ami    hi-*    isMio 
should  take  the  name  of  P.  wli.Mi  ho  or  tlioy 
became  entitled,  and  in  case  of  refusal  the 
estate  or  estates  limited  for  the  life  of  such 
person  so  refusing  should  cease,  and  the  sub- 
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spqiient    limitations   be   accelerated.     B.  died 
in  1882;  C.  died  in  1889,  leaving  two  sons,  D. 
and  E.,  who  were  both  living  at  the  death  of 
A.     D.  executed  a  disentailing  deed. 

Held— applying  the  rule  in  Shelley's  Case 

(1  Co.  Eep.  93b),  that  C.  took  an  estate  tail. 

In  re  Keane's  Estate,   [1903]   1   Ir.   E.  215— 

[Ross,  J. 

317.  Rule  in  Shelley's  Case— Gi/t  to  A.  for 
Life  and  to  "His  Sons  and  their  Sons  in 
Succession."}— A  gift  of  property  to  A.  for 
life  and  then  to  his  sons  and  their  sous  in 
succession  and  in  default  thereof  over  to 
others  confers  an  estate  tail.  Any  expres- 
sion importing  the  whole  of  the  inheritable 
blood  is  as  efficacious  as  the  word  "  heirs " 
for  the  purpose  of  bringing  in  the  rule  in 
ShcUeij's  Case. 
In  re  Buckton;  Buckton  v.  Buckton,  [1907]  2 

[Ch.  406;  76  L.  J.  Ch.  584;  97  L.  T.  332- 
Kekewich,  J. 

318.  Successive  Life  Estates  Followed  by 
Successive  Estates  Tail.']— A  testator  devised 
real  property  for  a  life  estate  which  had 
now  terminated,  and  then  in  "  remainder  to 
the  eldest  and  every  other  son  of  C.  H.  for 
life,  with  remainder  to  the  first  and  every 
other  sons  of  such  sons  of  C.  H.  in  tail." 

Held— that  the  first  and  other  sons  of 
C.  H.  took  successive  life  estates  one  after 
the  other,  and  that  it  was  only  after  the 
death  of  the  last  survivor  of  such  sons  that 
the  remainder  to  the  sons  of  the  eldest  son 
of  C.  H.  took  effect. 

Decision  of  C.  A.  (89  L.  T.  378)  affirmed, 
HoNYWooD  V.  HoNYWooD,  (1905)  92  L.  T.  814— 
H.  L.  (E.). 

XXII.  DIRECTIONS  TO  TRUSTEES. 

(a)  Investment  Clause. 

319.    Power    to    Purchase     Real     Estate— 
—Power  to  Transpose  and  Vary  Securities 
Pow  ------         - 

testator  authorised  his  trustees  to  invest; 


ties  ...  or  upon  freehold  ground  rents 
or  upon  leasehold  ground  rents  not  having 
less  than  sixty  years  unexpired  and  held 
direct  from  the  freeholder." 

The  trustees  were  to  divide  the  "  dividends, 
rents  and  annual  income"  between  A.  and 
B.  for  life;  remainder  upon  their  deaths  to 
their  issue. 

Held — that  the  words  could  not  be  nar- 
rowed so  as  to  permit  only  investment  "  upon 
the  security  of  "  ground  rents,  and  that  the 
trustees  were  at  liberty  to  purchase  ground 
rents. 

In  re  Mordan;  Legg  v.  Mordan,  [1905]  1  Ch. 

[515;   74  L.  J.   Ch.  319;   53  W.   R.   599;   92 

L.  T.  488— C.  A. 

321.  "Any  Corporation  or  Company,  Muni- 
cipal, Commercial  or  Otherwise  " — Company 
Formed  or  Registered  in  United  Kingdom, 
but  Carrying  on  Business  Abroad— Com- 
pany Formed  or  Registered  Abroad.]— A  will 
authorised  investment  in  "  any  corporation 
or  company,  municipal,  commercial  or  other- 
wise." 

Held— (1)  that  it  authorised  investments  in 
corporations  wherever  formed  or  registered 
or  carrying  on  business  : 

(2)    that    the    word    '•'company"    is    not 
limited  to  incorporate  associations. 
In  re  Stanley;  Tennant  v.  Stanley,   [1906]  1 

[Ch.  131;  75  L.  J.  Ch.  56;  54  W.  R.  103;  93 
L.  T.  661-Buckley,  J. 

(b)  Maintenance. 

322.  Accumulation— J urisdiction  to  Allow 
Maintenance  to  Infant  "Presumptively  En- 
titled "  —  Ability  of  Father  to  Maintain 
Eldest  Son.]  —  A  testator  appointed  real 
estates  to  his  daughter  for  life,  and  after 
her  death  to  her  first  and  other  sons  suc- 
cessively in  tail  male;  and  provided  that  in 
the  event  of  her  marrying  without  her 
mother's  consent  the  rents  and  profits  should 
be  accumulated  by  his  trustees  during  thy 
minority  of  her  eldest  son,  and  empowered 


to     Resell     Purchased     Realty.]-A    !,''T  *°  ^/^^Z  *^®  rents  and  profits  in  re 
o,nfi,^,.,-o„^  i,;„  4-„.,„i.„.„  i..  .•-_*' A  -       duction    of   charges    on    the    estate.        Bv    s 


the  purchase  of  real  estate,  preference  stocks  !  f^^sequent  clause  m  the  will  he  empowered 
of  certain  companies  or  any  authorised  I  '''^■*'"'^\*®^  *^.  ""^^P^^  """^y.  P'^^^^f  *^®  ^"^"^^ 
trustee  investment  "with  full  power  to  vary  "f «™e  to  which  any  object  (being  a  minor) 
and  transpose  such  securities  for  others  of  '  ?L,  *'""^*^  already  declared  should  be  en- 
tile description  hereinbefore  authorised"  I  ^i^l.^d,  or  Presumptively  entitled  towards  the 
TT„        .,    .     c,  ■^-      „  ,        ■        '  maintenance  of  such  object.     The  daughter 

MELD-that,  securities  was  used  in  the  married  without  her  mother's  consent,  and 
Trionn^^^'nu  °l.,'Yo^f "^^^^^A'  ^«  ^«  i^ayner  had  two  sons,  infants.  An  action  was 
i-l  il  T  S''  «//  n  h  ^■.^}-  "]'  ^-  ^^'-  ^-  brought  in  the  name  of  the  eldest  infant  to 
tl  '  V  A'  ^°^~Y-  ^-^  followed;  and  that  administer  the  real  and  personal  estate  of 
therefore  the  trustees  could  make  a  good  |  the  testator,  and  the  rents  and  profits  of 
title  on  reselling  realty  purchased  by  them,    the  real  estates,  which  were  very  large,  were 

applied    by    the    receiver     in     reduction     of 


In  re  Gent  and  Easton's  Contract,  [1905]  1  Ch 

[386;   74   L.   J.   Ch.   333;   53   W.   R.   330;   92 

L.  T.  356-rarwell,  J. 

320.  Power  to  Invest  on  Ground  Rents— 
Whether  Meaning  "on  Security  of"  Ground 
Rents.]— A  testator  authorised  his  trustees 
to  invest  his  estate  "on  government  securi- 


charges.  The  income  of  the  infant's  parents 
was  considerable,  but  not  sufficient  to  suit- 
ably maintain  and  educate  him,  having  re- 
gard to  the  position  in  life  which  he  would 
occupy  on  attaining  his  majority. 

Held— that   the   trustees   had   power,   not- 
withstanding   the    accumulation    clause,    to 
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make  an  allowauce  by  way  of  maintenance, 
and   that,    under   the  circumstances,   it   was 
a    proper    case    for    making    the    allowance 
asked  for. 

King-Harman  r.  Cayley,   [1899]  1  Ir.  R.  39— 

LM.  R. 

323.  Beneficial  Possession  of  Land  —  Un- 
divided Share— Contingency  —  Appointment 
of  Trustees  to  Apply  Share  of  Income  and 
Accumulations— Conveyancing  and  Law  of 
Property  Act,  1881  (M  &  45  Vict.  c.  41),  ss. 
42,  43.]— Under  the  will  of  a  testator  an 
infant  was,  in  the  events  that  happened, 
entitled  to  receive  one  undivided  share  of 
the  fee  simple  of  the  lands,  contingent  (1) 
on  surviving  his  father,  and  (2)  on  attain- 
ment of  twenti'-one  or  marriage.  The  trus- 
tees of  testator's  will  were  directed  to  pay 
his  share  of  income  to  the  infant,  but  had 
no  power  of  sale  of  the  settled  land,  or  of 
consenting  thereto. 

Held— that  the  trustees  of  the  will  did 
not  come  within  the  enabling  provisions  of 
sect.  43  of  the  Conveyancing  and  Law  of  Pro- 
perty Act,  1881,  and  that  the  Court  had 
power  to  appoint  tliem  trustees  for  the  pur-  j 
poses  of  sect.  42  of  the  Act  to  enable  them 
in  their  discretion  to  apply  the  share  of  in- 
come and  accumulations  thereof  to  which 
the  infant  was  entitled  for  his  benefit. 
TuTHiLL  V.  TuTHiLL,  [1902]  1  Ir.  E.  429— M.  E. 

324.  Contingent  Gifts  —  Discretionary 
Power— Vesting.^  —  A  testator  bequeathed 
certain  property  to  his  nephew  upon  his  at- 
taining twenty-five,  and  directed  his  trus- 
tees to  accumulate  the  profits  and  invest 
them  in  trust  for  his  said  nephew  on  his 
attaining  twenty-five.  He  also  empowered 
his  trustees,  in  their  absolute  discretion,  to 
apply  any  part  of  the  said  profits,  or  the 
income  thereof,  for  the  advancement,  main- 
tenance, and  education  of  his  said  nephew 
while  under  such  age.  The  nephew  died 
before  attaining  twenty-five. 

Held— that  the  gifts  of  both  capital  and 
income  Avere  contingent,  and  therefore  failed. 
Russell  v.  Russell,   [1903]  1  Ir.  E.  168— 

[V.-C. 

325.  Contingent  Legacy  by  Father— Contin- 
gent Life  Interest— Settled  Legacy-Surplus 
Income  and  Accumulations— Conveyancing 
and  Law  of  Property  Act,  1881  (44  &  45  Vict. 
c.  41),  s.  43  (/■).]— A  father  by  his  will  gave 
JioO.OOO  to  each  of  his  daughters  who  should 
attain  twenty-one;  the  legacy,  however,  was 
not  to  vest  absolutely  in  her,  but  was  to  be 
retained  by  his  trustees  upon  trust  to  pay 
the  income  to  her  for  life,  and  upon  trusts 
(after  her  death)  for  her  issue. 

He  authorised  his  trustees  to  appropriate 
part  of  his  personal  estate  in  satisfaction  of 
any  legacy;  and  directed  them  to  make  his 
infant  children  wards  of  Court,  and  to 
exercise  powers  of  maintenance,  &c.,  only 
under  the  direction  of  the  Court. 
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He  left  four  infant  daughters,  and  a  sum 
of  Consols  was  appropriated  to  the  legacy 
due  to  each. 

Subsequently  an  order  was  made  to  allow 
for  the  maintenance  of  the  eldest  daughter 
during  minority  the  sum  of  Jtl.OOO  out  of  the 
income  of  the  Consols  appropriated  to  her 
legacy.  Upon  her  attaining  twenty-one  a  ques- 
tion arose  as  to  whether  the  accumulations 
of  unapplied  income  belonged  to  her 
absolutely,  or  were  to  be  treated  as  corpus. 

Held— that  they  formed  an  accretion  to 
capital,  and  that  she  was  only  entitled  to 
the  interest  on  them  for  her  life. 

In  re  Scott  ([1902]  1  Ch.  918)  disapproved. 

In  sect.  43  (2)  of  the  Conveyancing  Act, 
1881,  the  words  "for  the  benefit  of  the  person 
who  ultimately  becomes  entitled  to  the  pro- 
perty from  which  they  arise,"  must  read  as 
meaning  "  the  property,  the  income  arising 
from  which  has  been  accumulated." 

According  to  the  practice  of  the  Court  of 
Chancery  an  infant  contingently  entitled  to  a 
legacy  under  its  parent's  will  is  during 
minority  entitled  to  maintenance  out  of  in- 
come; but  the  legacy  is  nevertheless  a  con- 
tingent one;  and,  if  the  infant  dies  before 
becoming  entitled,  the  surplus  unapplied  in- 
come does  not  pass  to  his  representatives; 
moreover,  if  the  legacy  is  a  settled  one  and 
the  infant  takes  only  a  life  interest  in  it, 
then,  on  his  becoming  entitled,  such  surplus 
income  must  be  treated  as  an  accretion  to 
the  capital. 

[n  ee  Bowlby;  Bowlby  v.  Bowlby,  [1904]  2  Ch. 

[685;  73  L.  J.  Ch.  810;  53  W.  R.  270;  91  L.  T. 

573-C.  A. 

326.  Gift  of  Residue  tvithout  Words  of 
Severance — Power  of  Advancement — Joint 
Tenancy  or  Tenancy  in  Commoti.~\—  A  power 
of  advancement  given  to  trustees  of  a  will 
■  to  whom  the  residue  of  the  property  was 
devised  by  a  testator  for  the  benefit  of  his 
children  is  inconsistent  with  a  joint  tenancy, 
and  shows  the  children  to  be  tenants  in 
common. 

A  testator  devised  the  residue  of  his  pro- 
perty to  trustees  for  the  benefit  of  six  of  his 
children,  with  power  to  his  said  trustees  to 
advance  such  sum  or  sums  as  they  might 
think  fit  for  the  education  and  advancement 
in   life  of  his  said  children. 

Helo  (affirming  the  decision  of  Chatterton, 
V.-C.) — that  the  power  of  advancement 
given  to  the  trustees  was  inconsistent  with 
a  joint  tenancy,  and  that  the  children  were 
tenants  in  common  of  the  residue. 
L'ESTRANGE  V.  L'ESTRANGE,  [1902]  1  Ir.  R.  469— 

[C.  A. 

327.  "Maintaining,  Educating  and  Bring- 
ing-np" — Innnoral  Ilame—hnproper  Per- 
formance of  Obligation— Administration  of 
Fund  by  the  Court.] — A  testator  bequeathed 
the  residue  of  his  estate  to  his  trustees  upon 
trust  to  pay  the  income  to  his  wife  during 
her  widowhood,  "she  maintaining,  educat- 
ing   and    bringing-up"     unmarried     infant 
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sons  and  unmarried  daughters.    The  widow, 

while  duly  maintaining  and  educating  the 

infant    children,    lived    in    adultery    with    a 

married  man  in  the  home  she  provided  for 

them. 

Held— that  the  widow  was  not  properly 
performing  the  obligation  imposed  upon  her, 
and  that,  under  the  circumstances,  the 
Court  had  power  to  administer  the  fund. 

Castle  V.  Castle  ([1857]  1  De  G.  &  J.  352; 
5  W.  E.  643)  applied. 

Assuming  the  custody  of  all  the  children 
to  be  taken  from  the  mother  by  reason  of 
her  misconduct,  and  their  maintenance, 
education  and  bringing-up  to  be  provided  for 
elsewhere  than  under  her  roof,  she  would 
still  be  entitled  to  receive  so  much  of  the 
income  as  between  her  and  her  children, 
and  having  regard  to  the  social  position  of 
the  parties  and  the  amount  of  available  for- 
tuno,  is  adequate  to  her  own  personal  main- 
tenance and  support. 
In  re    G.     (Infants),    [1899]    1  Ch.   719;   68 

[L.  J.  Ch.  374;  47  W.  R.  491;  80  L.  T.  470- 
Kekewich,  J. 

(c)  Miscellaneous. 

328.  Execviory  Trust — Direction  to  Trus- 
tees to  see  Daughter's  Share  Settled  in  a 
Proper  Way  on  her  Marriage — Trusts  of 
Settle.nent.l — A  testator  gave  the  residue  of 
his  estate  upon  trust  for  all  his  children 
who  should  attain  twenty-one  years  in  equal 
shares,  and  declared  that  no  daughter  should 
be  entitled  in  any  case  to  receive  the  share 
coming  to  her,  but  should  "  receive  the  in- 
come thereof  only,  with  power  to  dispose  of 
the  principal  by  will  if  unmarried";  but, 
in  the  event  of  any  such  daughter  marrying, 
then  he  empowered  his  trustees  to  see  that 
such  share  was  duly  aud  properly  settled 
upon  her  by  deed,  so  that  the  same  should 
be  preserved  for  her  separate  use,  indepen- 
dently of  her  husband. 

Held— that  the  daughters  were  not  entitled 
to  take  absolutely;  that  the  will  did  not 
merely  give  a  power  to  the  trustees  to  re- 
quire a  settlement  as  they  thought  proper, 
but  directed  the  trustees  to  see  that  the 
share  was  settled  in  a  proper  way  before 
marriage ;  that  the  shares  on  marria-j;e 
ought  to  be  settled  upon  the  footing  of  giv- 
ing each  daughter  a  life  estate  for  her  sepa- 
rate use,  M-ithout  power  of  anticipation,  with 
no  life  estate  to  the  husband;  and  theie 
should  be  the  usual  trusts  in  favour  of  the 
children  and  the  ultimate  trusts  usual  '>n  a 
settlement  of  the  wife's  property. 

Loch  V.  Bagley  ((1867)  L.  R.  4  Eq.  122     15> 
W.  R.  1103)  distinguished. 
In  ee  Spicee  ;  Spicee  v.  Spicee,  (1901)  84  L.  T. 
[195— Buckley,  J. 

329.  Power  to  Charge  for  Professional  Ser- 
vices—"  Professional  or  Other  Charges"— 
Non-professional  Services-I  —  A  testator 
directed  by  his   will   that   "any   trustee   or 


executor  hereunder  being  a  solicitor  or 
other  person  engaged  in  any  profession  r)r 
business  shall  be  entitled  to  charge  and  be 
paid  all  usual  professional  or  other  charges 
for  any  business  done  by  him  or  his 
firm  in  relation  to  the  management  and  ad- 
ministration of  my  estate  and  carrying  out 
of  the  trusts,  powers  and  provisions  of  this 
my  will  whether  in  the  ordinary  course  of 
his  profession  or  business  or  not,  and  al- 
though not  of  a  nature  strictly  requiring  the 
employment  of  a  solicitor  or  other  profes- 
sional person." 

Held — that  the  trustees  under  this  clause 
v/ere  entitled  to  be  paid  all  charges  usual  in 
the  profession  or  business  for  any  business 
done,  whether  in  the  ordinary  course  of  his 
profession  or  business,  or  not  in  the  ordinary 
course  of  his  profession  or  business,  but  the 
clause  did  not  authorise  the  trustees  to 
charge  for  work  done  outside  their  profession 
or  business. 

Clarkson  v.  Robinson,   [1900]  2  Ch.  722;  09 
[L.  J.  Ch.  859— Buckley,  J. 

330.  Presumption  of  Death  of  Legatee- 
Entitled  to  Share  on  Surviving  Testator- 
Disappearance  of  Legatee  in  Testator's  Life- 
time—Onus Pvohaudi— Liberty  to  Trustees  to 
Divide  Share.^—P.  D.  B.,  twenty-four  years 
of  age  on  September  1st,  1892,  while  abroad 
for  a  holiday  with  a  friend,  received  a  com- 
munication from  his  firm  requiring  his  at- 
tendance in  London.  Upon  receipt  of  this 
he  at  once  left  his  friend,  promising  to  re- 
turn in  a  few  days,  and  started  by  train  ap- 
parently for  London.  Since  then  nothing 
had  been  heard  of  him,  although  searching 
inquiries  had  been  made  and  advertisements 
published  in  all  the  English  colonies  and  in 
other  parts  of  the  world.  It  appeared  that 
an  examination  of  his  accounts  showed  that 
he  was  in  default  to  his  employers.  The 
amount  of  his  defalcation  was  at  once  made 
good  to  the  firm  by  his  father.  Under  his 
father's  will  P.  D.  B.  was  entitled,  if  he 
survived  the  testator,  to  a  share  amounting 
to  about  c£30,000.  The  testator  died  in  June, 
1893. 

Held— that  P.  D.  B.  must  be  presumed  to 
be  dead,  as  there  was  no  reason  then  why 
he  should  hesitate  to  come  home,  although 
there  might  have  been  at  first;  that  it  was 
highly  probable  that  he  died  on  September 
1st,  1892,  or  at  all  events  shortly  after;  that 
the  onus  was  on  those  claiming  under  him 
to  prove  that  he  survived  the  testator  and 
this  they  had  not  done;  and  that  the 
trustees  were  at  liberty  to  divide  the  share 
bequeathed  in  favour  of  P.  D.  B.,  upon  the 
footing  that  P.  D.  B.  was  unmarried  and  did 
not  survive  the  testator. 

In  re  Walker  ((1871)  L.  R.  7  Ch.  120;  41 
L.  J.  Ch.  219;  20  W.  R.  171;  25  L.  T.  (n.s.) 
775)  followed. 

In  re  Benjamin;  Neville  v.  Benjamin,  [1902]  1 

[Ch.  723;  71  L.  J.  Ch.  319;  86  L.  T.  387;  18 

T.  L.  R.  283-Joyce,  J. 
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Directions  to  Trustees  —  Continued. 

331.  Trust  for  Sale  —  Declaration  of 
Particular  Trust— Resulting  Trust  of  Un- 
exhausted Residue— Trustees'  Indemnity  and 
Reimbursement  Clause.]— A  gift  of  property 
to  trustees  on  trust  for  sale,  followed  by  the 
declaration  of  a  particular  trust  which  does 
not  exhaust  the  whole  of  the  property  thus 
given,  will  be  treated  as  creating  a  primary 
general  trust  of  the  whole  of  such  property, 
so  that  there  will  be  a  resulting  trust  of  the 
unexhausted  residue  in  favour  of  the 
testator's  heir  and  next  of  kin.  The 
insertion  of  a  trustee's  indemnity  and  reim- 
bursement clause  will  further  strengthen  the 
conclusion  thus  drawn  from  the  presence  of 

Croome  v.  Croome  ((1888)  59  L.  T.  582)  and 
Williams  v.  Roberts  ((1857)  27  L.  J.  Ch.  177; 
4  Jur.  (n.s.)  18)  applied. 

In  re  West;  Geoege  v.  Geose,  [1900]  1  Ch.  84; 
[69  L.  J.  Ch.  71;  48  W.  R.  138;  81  L.  T.  720 
Kekewich,  J. 
(d)  Precatory  Trusts. 

332.  Absolute  Gift  "  in  confidence  "—Gift 
over  in  event  of  Donee  not  disposing  of  Pro- 
perty by  Will.]— A  testator  gave  to  his  wife 
"the  whole  of  my  .  .  .  property  abso- 
lutely, in  full  confidence  that  she  will  make 
such  use  of  it  as  I  sliould  have  made  myself, 
and  that  at  her  death  she  will  devise  it  to 
one  or  more  of  my  nieces  as  she  may  think 
fit;  and,  in  default  of  any  disposition  by  her 
will  or  testament,  I  hereby  direct  that  all 
my  estate  and  property  acquired  by  her  under 
this  my  will  shall  at  her  death  be  equally 
divided  among  the  surviving  said  nieces." 

Held  (Lord  Lindley  dissenting)— that  the 
property  was  given  to  the  wife  absolutely, 
subject  to  an  executory  gift  of  the  same 
at  her  death  to  such  of  the  nieces  as  should 
survive  in  equal  shares  if  and  so  far  as 
she  did  not  by  will  otherwise  dispose  of  it 
to  one  or  more  of  them. 

Decision  of  C.  A.  {sub  nom.  In  re  Hanbury, 
Hanbury  v.  Fisher  ([1904]  1  Ch.  415;  73  L.J. 
Ch.   222;     52   W.    R.    662;     90   L.   T.   66;     20 
T.  L.  R.  209— C.  A.)  reversed. 
Comiskey  v.  Boweing-Hanbuey,   [1905]   A.   C. 

[81;  74  L.  J.  Ch.  2G3;  53  W.  R.  402;  92  L.  T. 
241;  21  T.  L.  R.  252— H.  L.  (E.).  : 

333.  "I  Desire" — Moral  or  Legal   Obliga-\ 
tion.'} — A  testatrix  appointed  her  two  daugh- 
ters  executrixes   of   her   will,    and   gave   all  I 
her  property  to  them   in   equal  shares  "as! 
tenants   in  common  for   their   own  absolute 
benefit."     She    then    proceeded  :  "  My   desire  ! 
is  that  each  of  my  said  two  daughters  shall  ' 
during  the  lifetime  of  my  son  pay  to   him 
one-third   of   the   respective   incomes   of   my 
said  two  daughters  accruing  from  the  money  ' 
and  investments  under  this  my  will." 

IIei.d- that  there  was  no  enforceable  trust 
in  favour  of  the  son. 

In  re  Williams  ([1897]  2  Ch.  12;  66  L.  J.  Ch. 
485;  45  W.  R.  519;  76  L.  T.  600-C.  A.) 
followed  and  applied. 


In  ee  Oldfield;  Oldfield  v.  Oldfield,  [1904]  1 
[Ch.  519;  73  L.  J.   Ch.  433;  90  L.  T.  392- 

C.  A 

XXIII.  CONVERSION. 

(a)  Leaseholds. 

334.  Equitable  Tenant  for  Life— Liability 
to  pay  Rent  and  perforin  Covenants  and 
Conditions.']— An  equitable  tenant  for  life 
of  a  leasehold  estate  and  furniture  and 
chattels  under  a  will  is  bound  during  his 
tenancy  to  pay  the  rent  reserved  by  and  to 
perform  the  covenants  contained  in  the 
lease,  and  to  insure  the  house  and  furniture 
and  chattels.  The  testator's  estate  is  liable 
in  respect  of  any  breaches  of  covenant  prior 
to  the  testator's  death. 

In  re  Courtier,  Coles  v.  Courtier  ((1886),  34 
Ch.  D.  136;  56  L.  J.  Ch.  350;  51  J.  P.  117;  35 
W.  R.  85 ;  53  L.  T.  574),  considered. 

In  re  Tomlinson,  Tvmlinson  v.  Andrew 
([1898]  1  Ch.  232;  67  L.  J.  Ch.  97;  46  W.  R. 
299;  78  L.  T.  12,  see  Settlements,  183),  dis- 
sented from. 

In    re    Betty;    Betty    v.    Attoeney-Geneeal, 

[1899]  1  Ch.  821;  68  L.  J.  Ch.  435;  80  L.  T. 

675-North,  J. 

335.  Intention— Enjoyment  in  specie.]— A 
testatrix  gave  her  residuary  estate,  which 
iucluded  some  leaseholds,  to  trustees  upon 
trust  to  pay  A.  an  annuity  of  ^£250,  and  to 
pay  the  remainder  of  the  income  to  be  de- 
rived from  her  property  or  the  investments 
representing  same,  to  her  husband  for  life, 
and  after  his  death  to  B.,  C.,  and  D.,  in 
certain  shares.  In  the  event  of  A.  dying 
without  issue  the  incomes  so  provided  fo.>- 
were  to  be  increased  by  the  amount  of  his 
annuity;  but  if  A.  died  leaving  issue,  the 
annuity  was  to  be  paid  for  the  benefit  of 
his  child  or  children  until  he  or  they  at- 
tained twenty-one,  when,  out  of  all  her  pro- 
perty, a  sum  of  ^4,000  was  to  be  raised  and 
distributed  as  directed  in  the  will.  Subject 
as  above  the  testatrix  gave  all  her  property 
to  B.,  C,  and  D.  in  certain  shares. 

Held — that,  there  being  no  sufiicient  indica- 
tion of  intention  that  the  property  should 
bo  enjoyed  in  specie,  the  rule  laid  down  in 
Ilowe  V.  Dartmouth  (7  Ves.  137)  applied,  and 
the  property  must  be  converted  for  the  bene- 
fit of  those  entitled  in  remainder. 
Lyons  v.  Haeris,  [1907]  1  Ir.  R.  32— C.  A. 

336.  "Life  Rent  "-Optional  Power  to  Sell 
—Intended  Enjoyment  in  specie.]— B.,  who 
owned  freeholds  and  leaseholds  gave  to  his 
widow  a  "  life  rent "  of  all  his  property, 
with  poAver  to  sell  and  reinvest  the  proceeds 
on  good  security,  the  property  to  be  equally 
divided  after  her  death  among  their  chil- 
dren. 

Held— that  the  optional  power  of  sale  suffi- 
ciently indicated  his  intention  that  his  widow 
should  enjoy  his  leasehold  property  in  specie, 
and  that  the  rule  in  Howe  v.  Earl  of  Dart- 
mouth  ((1802)  7  Ves.  137)  was  excluded. 
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ConverBion—Conthmed. 

Re  Pitcairn;  Brandreth  v.  Colvin,  ([1896]  2 
Ch.  199;  73  L.  T.  430)  followed. 

Held— however,  that  the  expression  "  life 
rent "  amounted  merely  to  "  life  interest/' 
and  would  not  have  been  sufficient  to  indi- 
cate such  an  intention. 

In  re  Bentham;  Pearce  v.  Bentham,  (1906)  94 
[L.  T.  307— Kekewich.  J. 

337,  id  or  t  gage— Tenant  for  Life— Liability 
to  pay  Rent  and  perform  Covenants  and 
Conditions .~\— The  tenant  for  life  of  a  lease- 
hold house  bequeathed  to  him  directly  with- 
out the  intervention  of  trustees,  and  then 
over,  is,  in  the  absence  of  further  provision, 
liable  during  his  estate  to  keep  down  the 
interest  on  a  mortgage  made  by  the  testator 
on  the  house,  and  also  to  pay  the  rent  re- 
served by,  and  perform  the  covenants  and 
conditions  (including  the  covenant  for  in- 
surance) contained  in,  the  lease. 

In  re  Betty;  Betty  v.  Attorney-General 
([1899]  1  Ch.  821;  68  L.  J.  Ch.  435;  80  L.  T. 
675  North,  J.,  No.  334,  supra)  and  Kingham 
V.  Kingham  ([1897]  1  I.  R.  170.  174;  IT.  L.  R. 
170)  followed. 

In  re  Gjers;  Cooper  v.  Gjers,  [1899]  2  Ch. 

[54;  68  L.  J.  Ch.  442;  47  W.  R.  535;  80  L.  T. 

689— Kekewich,  J. 

338.  Tenant  for  Life  to  Pay  for  Repairs— 
—Liability  for  Repairs  Prior  to  Testator's 
Dcat/i.]— The  testator  by  his  will  declared 
that  his  trustees  might  permit  his  widov 
to  reside  in  his  leasehold  house,  as  long  as 
she  might  desire,  "she  paying  the  rent  and 
all  rates,  taxes,  outgoings  and  repairs  in 
connection  therewith,  and  my  trustees  shall 
not  be  concerned  to  see  to  the  upkeep  thereof, 
or  be  responsible  for  the  said  premises  in 
any  way  during  such  time  as  my  wife  shall 
reside  in  the  said  premises."  The  widow 
resided  in  the  house  after  the  testator's 
death. 

Held— that  the  widow  was  not  liable  t^' 
pay  for  dilapidations  existing  prior  to  the 
testator's  death,  but  only  for  current  repairs 
since  his  death. 

Brereton  v.  Day  ([1895]  1  I.  R.  518)  fol- 
lowed. 

In  re  Smith;  Bull  v.  Smith,   (1901)  84  L.  T. 
[835;  17  T.  L.  R.  588— Byrne,  J. 

339.  Waste— Liability  of  Tenant  for  Life  J 
—By  a  testator's  will  two  leasehold  estates 
were  given  to  a  tenant  for  life  and  remain- 
derman. The  legal  tenant  in  remainder 
claimed  against  the  executors  of  the  tenant 
for  life  for  loss  from  finding  on  coming  into 
possession  the  premises  were  out  of  repair 
and  having  to  put  them  in  repair. 

Held— that  the  claim  failed,  and  that 
ths  .enant  for  life  was  not  liable  for  non- 
fulfilment  of  the  covenants  to  repair. 

In  re  Cartwright,  ((1889)  41  Ch.  D.  532;  58 
L.  J    Ch.  590;  60  L.  T.  891— Kay,  J.)  followed. 


In  re  Parry  and  Hopkin,  [1900]  1  Ch.  IGO;  69 

[L.  J.  Ch.  190;  64  J.  P.  137;  48  W.  R.  345; 

81  L.  T.  807— North,  J. 

(b)  Power  of  Postponement. 

340.  "  Absolute  and  Unfettered  Discretion  " 
—Time  and  Mode  of  Sale— Considerations- 
Income  of  Tenants  for  Life— Postponement 
of  Sale  for  Three  Years.]- A  direction  to 
trustees  to  sell  at  their  absolute  and  un- 
fettered discretion  is  not  equivalent  to  a 
direction  that  trustees  may  sell  or  may  not 
sell  at  their  absolute  discretion.  In  the  first  - 
case  the  time  and  mode  of  sale  are  in  their 
discretion,  but  it  is  not  open  to  them  to 
take  into  consideration  the  reduction  in  in- 
come of  the  tenants  for  life,  and  to  decide 
that  they  will  abstain  from  following  the 
directions  of  the  will,  because  the  tenants 
for  life  will  then  get  a  better  income. 

The  only  real  estate  of  a  testator  was  in 
Ireland,  and  up  to  1898  the  trustees  "  for  sale 
at  their  absolute  and  unfettered  discretion  " 
had  found,  after  inquiries,  that  a  sale  of  the 
real  estate  was  impracticable.  In  1898  the 
surviving  trustee  obtained  a  report  from  the 
Irish  land  agent  that  it  might  be  sold  with 
some  difficulty.  The  tenant  for  life  urged 
him  to  postpone  the  sale.  The  trustee  took 
out  a  summons  asking  for  liberty  to  post- 
pone the  sale. 

Held— that  the  summons  be  directed  to 
stand  over  and  go  back  to  chambers  for 
three  years,  with  liberty  to  the  trustee  to 
abstain  during  that  period,  if  he  shall  think 
fit,  from  selling  the  Irish  estate,  for,  after 
reading  the  report,  the  Court  had  much 
difficulty  in  deciding  whether  a  sale  was 
desirable  or  not.  The  parties  were  to  have 
liberty  to  apply.  In  the  meantime  the  dis- 
cretion of  the  trustee  to  sell,  if  he  should  see 
fit,  was  not  to  be  fettered. 

In  re  Atkins;  Newman  v.  Sinclair,   (1899)  81 
[L.  T.  421— North,  J. 

341.  Discretionary  Power  to  Postpone  Con- 
version —  Reversionary  Interest  —  Non- 
exercise  of  Power— Lunacy  of  Tenaiit  for 
Life— Intestacy  of  Tenant  for  Life— Right  of 
Crown— Rate  of  Interest.']— k  testator,  by  his 
will,  appointed  two  executors  and  trustees 
thereof,  and  after  bequeathing  some  legacie 
he  devised  and  bequeathed  his  real  and 
residuary  personal  estate  to  the  two  trustees 
upon  trust  for  conversion  and  investment, 
with  a  power  to  vary  investments;  then  to 
pay  or  permit  the  testator's  sister  to  receive 
the  income  of  the  investments  during  her 
life,  and  after  her  death  to  stand  possessed 
of  the  trust  funds  upon  trusts  for  her  chil- 
dren. But  if  no  child  of  his  said  sister 
should  attain  a  vested  interest  in  the  trust 
funds,  then  they  were  to  go  to  the  trustees 
beneficially  in  moieties.  There  was  a  dis- 
cretionary power  for  the  trustees  to  post- 
pone, for  such  period  as  to  them  should 
seem  expedient,  the  conversion  of  any  of  " " 
real  or  residuary  personal  estate,  and  also  a 
direction,  the  efiect  of  which  was  that,  if  the 
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r-,    ,■       1  TTifl   nersonal  estate  to  his  wife  and  eldest 

Co^vers^on-Continucd.  and   p^ersonal  est    ^^^^^   ^^^   ^.^^^   unlimited 

conversion  of  any  of  the  real  or  residuary  j.g  ^f  postponing  sale  and  of  management 

personal    estate    should    be    postponed,    the  'j^^gj^Qtime,  and  of  paying  legacies  before  the 

rule  in  Rowe  v.  Earl  oj  Dartmouth  was  to  be  snecified  in  the  will,  and  appointed  his 


rule  in  Howe  v.  Earl  oj  Dartmouth  was  to  be  ^.^^^  specified  in  the  will 
excluded,  and  the  income  produced  was  to  ^^^.^.^  ^^^^  ^U^g^  g^^  exec 
be  treated  as  annual  income,  and  to  go  to  :  ^^      ^    subsequent    claus 


, ,  and  appointed  his 

executrix  and  executor 


By    a    subsequent    clause    in    his    will    the 
testator   declared   that,_  so    long   as   his   son 


te  consisted   of  a   reversionary  ^1^^^^],!  ^e  a  trustee  of  his  will,  all  the  powers 

hiterest  in  a  sum  of  ^5.6G6  Consols,  which  \,^^^^^j^   j^   jiis   trustees   should   be   exercised 

will   of   his  ,      j^.     gon  solely  as  if  he  were  sole  trustee, 
favour   of      •'.,,    .. 


the  tenant  for  life.  Part  of  the  residuary 
personal  estate  consisted  of  a  reversionary 
interest  in  a  sum  of  .£5,6G6  Cor—'"    "''""  ' 

had   been   set   apart   under   the    .  ^^^3  ^.^^  suieij  a=  x.  ^^ -—      . 

father   to   answer   an   annuity   m  favour   ot  ^^.^.j^  complete  power  of  management  and  of 

his  said  sister,  who  at  the  time  of  the  testa-  g^^j^^  ^nd  buying  and  varying  investments 

tor's  death  was  aged  35.    She  subsequently  ^yj^jjout  the  concurrence  of  or  reference  to 

became  a  lunatic,  and  died  in  1899  a  spinster,  j^.^  go-trustees. 

intestate   and   without   relations,   her   estate  ^^^^^    ^^^  ^^  originating  summons  taken 

passing  to  the  Crown.  ^^^^  ^^  ascertain  the  opinion  of  the  Court)— 

Held  —  that   the   trustees   never   exercised  ^jj^t  the  effect  of  the  clause  was  to  vest  in 

their    discretionary   power   to   postpone   the  ^j^e  son  during  his  life  the  powers  conferred 

conversion  of  the  reversionary  interest ;  that  ^^  the  trustees  in  the  earlier  clauses  ot jne 

after    the    intestate   became    lunatic   it   was  ~:ii  oc  \r  \.a  ^mrp  roIa  trustee,  so  as  to  bind 
wrong  to  keep  the  reversion  unsold ;  that  the 


on  tne  trustees  m  l^^o  ccnm^»  ^^- — "  ,  .  , 
will  as  if  he  were  sole  trustee,  so  as  to  bind 
wront'  to  keep  the  reversion  unsold ;  that  tne  the  widow  to  carry  out  his  decisions  arrived 
discretion  did  not  go  so  far  as  to  enable  the  ^t  in  good  faith,  and  that  the  clause  was 
trustees  to  alter  the  rights  of  the  tenant  for  ^ot  inconsistent  with  the  rest  of  the  will, 
life,    except   that   they    might   postpone   the    ^or  invalid  nor  void. 

conversion  of  one  portion  of  the  estate  rather  jj^  ^^  Arnott,  deceased;  Arnott  v.  Arnott, 
than  another  as  a  matter  of  management;  ,  [1899]  1  Ir.  R.  201-M.  E. 

that  the  Crown  was  entitled  to  have  the  m-  „      ,       ,  t  .•^„     /„^ 

come  which  the  intestate  lost  during  her  344.  Residuary  Estate-Accumulation  lor 
lifetime  made  good  out  of  the  capital  with  ;  7. u;cntj/-one  Years— Uents  and  ^otjaUiesJrom. 
interest  at  3  per  cent.  Mackie  v.  Mackie  Coal  Seams-Tenants  for  Life-Ecmainder- 
((1845),  5  Hare,  70)  followed.  ,ucn.]-The  testator  gave  the  residue  of  his 

In  re  Earl  of  Chesterfield's  Trusts  ((1883),  property  to  trustees  upon  trust  for  conver- 
24  Ch  D  643;  52  L.  J.  Ch.  958;  32  W.  R.  361;  sion,  with  power  to  postpone  the  conversion 
49  L    T.  261)  and  In  re  Goodenough  ([1895]    of  any  part  of  his  real  or  personal  estates 

0  Ch  537-  65  L.  J.  Ch.  71;  44  W.  R.  44;  73  for  such  period,  not  exceeding  twenty-one 
L  T '  152  •  13  R.  454)  followed.  i  years  from  his  death,  as  to  them  should  seem 
T.'  "  ■R.oo  nqnm  9  Ch  107-  G9  L  J  Ch  expedient,  and  directed  the  surplus  of  the 
^°^'''r.fi9rf'^TrJ48WR5fe-C    A     annual  proceeds  during  the  said  period  of 

[562;  82  L.  T.  633,  48  W.  K.  bbZ  K..  A.  ^^^.^^j.^.^^^  y^^rs,  and  all  accumulations 
.  ^  ^  !  thereof,  to  go  in  augmentation  of  the  prm- 
342.  Implied  Power  to  Mortgage.}— A  testa-  ^^  ,  ^^^  capital  of  his  residuary  estate,  and 
tor  gave  all  his  real  and  personal  property  ,  ^^  applied  and  disposed  of  as  part  thereof, 
to  trustees  upon  trust  for  sale  and  conver-  rfi^o  trustees  retained  the  property  unsold, 
sion ;  and  gave  power  to  the  trustees  to  p^j.t  of  the  unsold  property  consisted  of 
postpone  the  sale  and  conversion  of  any  part  |  valuable  seams  of  coal  which  the  trustees 

01  his  real  and  personal  estate  as  long  as  m  [  ^^^^  authorised  to  let,  and  did  let,  with  cer- 
their  uncontrolled  discretion  they  should  ^^^^  surface  rights.  Under  this  lease  the 
think  proper;  and  he  empowered  his  true-  I  ^^^^  j^ad  been  extensively  worked,  and  the 
tees  during  such  interval  or  postponement  trustees  had  received  large  sums  in  respect 
to  manage,  let,  or  lease,  or  to  cultivate  his  1  ^^  ^.^^^ts  and  royalties. 

real  or  leasehold  estates,  "  and  to  make  out  |  jjj,j^j,_that  until  the  testator's  residuary 
of  the  income  or  capital  of  my  real  and  |  ^^^^  ^^^^^.^  ^^^  ^^1^  ^^^  converted  in  ac- 
personal  estate  any  outlay  for  renewals  ol  ^^^.^^^^^  ^,ith  the  directions  of  the  will,  the 
leases,  repairs,  &c.,  for  the  benebt  ot  nis  ^.^^^^j^ts  for  life  of  the  settled  shares  were 
estate.  There  was  no  express  power  to  j  ^^^-^.^g^j  to  receive  out  the  rents  and  royalties 
Tnortsrace  in  the  will.  1  accrued  and  accruing  from  the  said  lands. 


mortgage  in  the  will.  1  accrued  ana  accrum„  

Held— that,  upon  the  true  construction  of  ;  such  an  annual  sum  as  in  the  opinion  of  the 
the  will,  the  trustees  had  power  to  charge  1  Court  would,  under  all  the  circumstances  of 
the  corpus  of  the  real  estate,  or  of  so  much  the  case,  be  a  fair  equivalent  for  the  annual 
thereof  as  was  for  the  time  being  tinsold,  ;.,„^rv,«  fv.f>f  wnnlrl  have  been  received  by 
with  money  required  for  the  purposes  men- 
tioned in  the  will. 
In  re  Bellinger;  Durell  v.  Bellinger,  [1898] 

«,        _„.       n„   -r       T     /-(I.      eon.    TO    T       T"     KA 


Lue  cast),  uc  a,  i«.ii   ov^vii .  .^.iv.^.,  •-- _ — J    ■• 

income  that   would   have   been   received   by 

them  if  such  residuary  estate  had  been  sold 

twentv-one  years  after   his  death,   and   the 

N  RE  Bellinger;  Durell  v.  Bellinger,  li«««J    P^^^eed.  had  been  invested    ^^    ^o^s^^'v^lT 

ro  r<v.    K1A.  c7  T     T    PVi    "isn •  79  L    T    54—    with  the  directions    ot    the  testators  win. 

[2  Ch.  534;  67  L.  J.  Ch.  580,  ^9^L.^|^-j^54^    mthont  laying  ^^own  any  fixed  rule  as^^to 


343.  Powers  Vested  in  Two  Trustees  to  he 
Executed  hy  One— Position  of  Co-trustee.'] - 
A  testator  devised  and  bequeathed  his  real 

B.D,— VOL.   III. 


VVlLUOUt    lajiiif;    >iu..  ii    -.-^j     ""^ — —     -- 

the  rate  of  interest  to  be  allowed  to  the 
tenants  for  life  on  the  estimated  value  of  the 
capital  of  the  property  the  Court  applied 
the  principle  laid  down  in  the  cases. 
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Meyer  v.  Simonsen,  ((1852)  5  De  G.  &  Sni. 
723;  21  L.  J.  Ch,  G78)  and  Broicn  v.  Gellatly, 
((18G7)   L.   R.   2   Ch.   751;   17  L.  T.  N.  S.  131) 
approved. 
Wentworth  v.  Went  worth,  [1900]  A.  C.  163; 

[69  L.  J.  P.  C.  13;  81  L.  T.  682;  16  T.  L.  R. 
81-P.  C. 

345.  Unauthorised  but  not  wasting  Securi- 
ties—Income from— Enjoyment  in  specie.]— 
The  ordinary  rule  as  to  the  income  from  un- 
f.i.ithorised  investments,  the  conveision  of 
which  is  postponed,  applies  equally  whether 
such  securities  are  or  not  of  a  wasting 
character. 

A  testator  gave  property  to  trustees  upon 
trust  to  sell  and  couvert  (with  power  to  post- 
pone conversion),  and  out  of  the  proceeds 
to  pay  debts  and  legacies,  and  to  invest  the 
residue,  in  trust  to  pay  the  income  to  his 
widow  for  her  life. 

The  trustees  p5stponed  the  conversion  of 
certain  subsisting  investments  not  authorised 
by  the  investment  clause  of  the  will,  but  not 
of  a  wasting  character. 

Held— that  the  widow  was  not  entitled  to 
the  full  dividends  paid  on  the  shares  in 
question,  but  only  to  interest  at  3  per  cent, 
on  the  value  of  the  shares  calculated  at  the 
testator's  death;  the  surplus  must  bo  in- 
vested and  treated  as  capital. 

Bulkcley  v.  Stephens  ((1863)  3  N.  R,  105) 
not  followed. 

In   re   Chaytor;    Chaytor   v.   Horn,    [1905]    1 

[Ch.  233;  74  L.  J.  Ch.  106;  53  W.  R.  251; 

92  L.  T.  290- Warrington,  J. 

MS.  Wasting  Property— Mining  Royalties 
—National  Conversion— Apportionment  bc- 
tjveen  Tenant  for  Life  and  Remainderman- 
Rate  of  Interest  to  Tenant  for  Life— Income 
on  Invested  Surplus.']— Wheve  wasting  pro- 
perty, such  as  mining  royalties,  settled  by  a 
will  has  been  retained  by  the  trustees  under 

power  to  postpone  conversion,  the  tenant 


—A  testator  by  his  will  bequeathed  to  his 
wife  his  business  and  all  other  his  personal 
property  and  effects,  and  appointed  her  sole 
executrix.  He  afterwards  by  a  codicil  pro- 
vided that  in  the  event  of  his  wife  dying 
without  issue  leaving  their  adopted 
daughter  surviving,  the  property  bequeathed 
to  his  wife  should  take  effect  as  if  in  such 
bequest  the  name  of  the  adopted  child  were 
substitvited  for  that  of  his  wife.  A  rever- 
sionary interest  in  trust  funds  was  part  of 
the  testator's  estate. 

Held — that  having  regard  to  the  terms  of 
the  gift  of  the  will  and  in  the  codicil,  the 
testator  had  shown  an  intention  that  the 
property  should  be  enjoyed  in  specie,  and 
there  ought  not  to  be  a  sale  of  the  reversion. 

The  principles  laid  down  in  Howe  v.  Earl 
of  Dartmouth  ((1802)  1  W.  &  T.  7th.  ed.  68) 
are  not  generally  applicable  to  a  case  of  an 
absolute  gift  subject  to  an  executory  limita- 
tion. 

In  re  Bland;  Miller  v.  Bland,  [1899]  2  Ch. 
[336;  68  L.  J.  Ch.  745— Stirling,  J. 

348.  Farming  Stock  and  Implements- 
Things  "quae  ipso  usu  consumuntur  "^Xi'/e 
/nicresf.]— Farming  stock  and  implements 
are  not  things  qune  ipso  usu  consumuntur, 
and  the  gift  of  them  for  life  does  not  confer 
upon  the  donee  an  absolute  interest. 
Myers  v.  Washbrook,  [1901]  1  Q.  B.  360;  70 

[L.  J.  Q.  B.  357;  83  L.  T,  633- Div.  Ct. 

349.  "  Full  and  Absolute  Control  "—Tenant 
for  Life— Waste— Timber.]— A  testator  de- 
vised an  estate  to  his  wife  for  life,  with  re- 
mainder to  his  brother  in  fee.  The  testator 
appointed  her  sole  executrix,  with  full  and 
absolute  control  over  all  her  property  during 
her  life. 

Held— that  the  wife  had  simply  a  wide 
power  of  management  over  the  property, 
and  the  testator  did  not  intend  to  permit 
her  to  commit  waste,  and  that  she  was  not 
entitled  to  cut  down  limber  and  timber-like 


for  life  of  such  property  will  now  only  be    trees  otherwise  than  in  due  course  oY'man 
entitled  to  interest  at  the  rate  of  3  per  cent.  ,  agement  for  the  benefit  and  preservation  of 
upon  the  estimated  value  thereof     at     the      '         '    ' 
death  of  the  testator. 
The  surplus  income  from  the  retained 


vestment  must  be  invested  as  capital  for  the 
remainderman,  but  the  income  must  be  paid 
to  the  tenant  for  life. 

Meyer  v.  Simonson  (21  L.  J.  Ch.  678;  5  De 
G.  &  Sm.  723);  In  re  Lynch  Blosse,  Richards 
V.  Lynch  Blosse  (34  L.  J.  N.  C.  136).  and 
Rowlls  V.  Bebb  ([1900]  2  Ch.  107;  69  L.  J.  Ch 

^f '  o.f^  y,-,  ^-  ^^2;  82  L.  T.  633,  supra. 
No.  341),  followed. 

In  re  Woods;  Gabei.lini  v.  Woods,  [19041  2 
[Ch.  4;  73  L.  J.  Ch.  204;  90  L.  T.  8- 

Kekewich,  J. 
(c)  Tenant  for  Life  and  Eemainderman. 
347    Absolute   Gift— Subject   to  an  Execu- 
tory   Limitation— Reversionary    Interest    in 
Funds— Enjoyment    in   Specie— Conversion.] 


the  estate. 

Pardoe  v.   Pardoe,    (1900)   82  L.   T.   547;     16 
[T.  L.  R.  373-StirIing,  J. 


350.  Gift  for  Life  of  Shares  in  Business- 
Right  to  Profits  in  Specie. 2—Yot  the  purpose 
of  the  rule  in  Howe  v.  Dartmouth  (7  Ves. 
137)  there  is  no  difference  in  principle  be- 
tween a  trade  involving  risk  and  a  lease- 
hold held  under  onerous  covenants. 

A  testator,  after  giving  to  his  wife  "  all  my 
real  and  personal  estate  for  her  use  as  long 
as  she  remains  a  widow  and  at  her  death  all 
to  be  divided "  among  his  children,  pro- 
ceeded :  "  Also  my  shares  and  interest  in  the 
New  Hem  Heath  Mining  Company  and  the 
New  Rose  Vale  Brick  and  Tile  Company," 
which  were  two  colliery  businesses  carried 
on  by  him  in  partnership  with  other  persons. 

Help— upon  a  consideration  of  the  author!- 
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ties  and  the  construction  of  the  will,  that  the 
rule  in  Howe  v.  Dartmouth  (Earl)  (supra) 
did  not  apply,  and  that  the  wife  was  entitled 
during  widowhood  to  the  profits  of  the  shares 
of  the  business  in  specie. 

Kirkman  v.  Booth  (18  L.  J.  Ch.  25;  11 
Beav.  273)  discussed 

Stainer  v.  Hodgkinson,  (1904)  73  L.  J.  Ch.  179; 
[52  W.  R.  2G0— Buckley.  J. 

351.  Gift  Vested  hut  liable  to  be  Divested— 
Inference— Rule  in  Howe  v.  Lord  Dartmouth 
(1802),  7  Ves.  137.]— The  rule  in  Howe  v. 
Lord  Dartmouth  (1802),  7  Ves.  137.  is  founded 
on  an  inference  derived  from  the  intention 
of  the  testator  that  a  particular  property 
should  be  enjoyed  by  parties  in  succession 
by  way  of  remainder  such  as  a  gift  to  a 
tenant  for  life  with  remainders  over.  The 
Court  infers  from  that  intention  of  the  tes- 
tator that  the  property  should  be  preserved 
in  such  a  state  that  those  for  whom  it  is 
destined  after  the  cesser  of  the  tenancies 
foT  life  should  enjoy  it.  That  inference 
may  be  rebutted  by  various  circumstances. 
In  a  case  where  the  gift  is  vested  but  liable 
to  be  divested  on  the  happening  of  an  event, 
the  inference  is  much  less  strong  in  favour 
of  the  supposed  wish  of  the  testator. 

In  re  Hammerslet;     Heasman  v.  Hammersley 
[(1899)  81  L.  T.  150-Stirling,  J. 

352.  Hazardous  Securities  —  Enjoyment  in 
Specie— Power  to  Trustees  to  Retain  Securi- 
ties.']—A  testator  by  his  will  bequeathed  his 
personal  estate  to  trustees  upon  trust  for 
his  wife  for  life  with  remainders  over,  and 
the  will  provided  that  the  trustees  might 
retain  any  of  the  investments  belonging  to 
the  testator  at  his  death  for  such  period  as 
to  them  might  seem  proper  without  being  re- 
sponsible for  auy  loss  occasioned  thereby. 
The  testator  at  the  time  of  his  death  was 
possessed  of  fully  paid-up  shares  in  a  com- 
I)any,  the  shares  being  of  a  hazardous, 
though  not  of  a  wasting,  nature. 

Held— that  the  discretion  in  the  trustees 
to  retain  the  investments  showed  a  contrary 
intention  which  displaced  the  general  rule 
as  to  conversion  laid  down  in  Howe  v.  Earl 
of  Dartmouth  (7  Ves.  137);  that  the  trustees 
therefore  were  not  bound  to  convert  the 
shares,  but  might  retain  them ;  and  that  if 
they  did  retain  them  the  tenant  for  life  was 
entitled  to  the  whole  income  therefrom. 
Is  re  Bates  ;  Hodgson  v.  Bates,  [1907],  1  Ch. 

[22;     76  L.   J.   Ch.  29;     95   L.   T.   753;     23 
T.  L.  E.  15-Kekewich.  J. 

XXIV.  PAYMENT  OF    DEBTS  AND 
LEGACIES. 

(a)  Abatement. 

353.  Virection  by  Testator  that  Debt  due 
to  Testator  be  retained  in  or  towards  Satis- 
faction of  Legacy— Specific  Legacy— Abate- 
ment—Legatee's  Bankruptcy— Proof  against 


his  Estatcl-A  testator  left  his  son  H.  W. 
,£10,000.  He  also  left  legacies  to  his  other 
children.  He  further  directed  that  "as  re- 
gards any  money  which  shall  be  due  to  me 
at  my  decease  from  the  said  H.  W.  the  same 
shall  (but  not  an  amount  exceeding  i;iO,000) 
bo  set  off  against  and  retained  by  him  in  or 
towards  satisfaction  of  the  legacy  of  ,£10,000 
hereinbefore  given  him."  The  testator's 
executors  obtained  judgment  against  H.  W. 
for  ,£20,398  odd  after  giving  credit  for  the 
legacy  of  ,£10,000.  II.  W.  became  bankrupt. 
The  testator's  estate,  chiefly  owing  to  the  de- 
fault of  H.  W.,  was  so  much  reduced  in 
value  that  the  amount  available  for  distribu- 
tion among  the  legatees  was  insufficient  for 
the  paj'ment  in  full  of  the  legacies.  The 
executors  pioved  in  H.  W.'s  bankruptcy  for 
^65,356  odd,  being  the  difference  between  the 
amount  of  the  legacy  ^10,000  with  which  the 
bankrupt  had  been  credited,  and  i!4,G43  odd, 
the  proportion  due  on  abatement. 

HELD-that  the  legacy  of  iilO.OOO  was  not  in 
a  strict  sense  a  specific  legacy;  that  the 
governing  intention  of  the  testator  was  that 
the  benefit  of  the  legacy  was  to  go  only  in 
reduction  of  the  indebtedness  of  the  legatee 
to  his  estate,  and  not  for  his  benefit;  that 
the  legacy  had  no  priority,  for  it  was  not  in- 
tended to  be  payable  out  of  the  debt  only 
or  in  priority  to  the  other  legatees;  that  it 
was  subject  to  abatement;  and  that  the  proof 
must  be  admitted. 

In   RE   ElCHARDSON;      Ex      PARTE      THOMPSON      V. 

[HuTTON.  (1902)  86  L.  T.  25— Wright.  J. 

354.  Whether  Legacies  General  or  Specific 
—Legacy  in  Satisfaction  of  a  Debt— Forgive- 
ness of  Debts.}— By  his  will,  A.  gave  to  the 
trustees  of  his  daughter's  marriage  settle- 
ment ,£3,000  in  satisfaction  of  his  covenant 
to  pay  them  ^61,000.  He  further  forgave  his 
children  respectively  all  debts  and  sums  of 
money  due  from  them  to  him.  His  estate 
being  insufiBcient  to  pay  all  legacies  in  full, 

HELD-that  the  legacy  of  ,£3,000,  being  a 
mere  bounty,  was  liable  to  abatement,  the 
principle  as  to  legacies  given  in  satisfaction 
of  dower  not  being  applicable  to  it,  but  that 
the  release  of  debts  to  those  children  who 
owed  anything  amoimted  to  specific  legacies 
which  would  not  abate. 
In  re  Wedmore;  AVedmore  v.  Wedmore,  [1907] 

[2  Ch.  277;  76  L.  J.  Ch.  486;  97  L.  T.  26; 
23  T.  L.  R.  547— Kekewich,  J. 

(b)  Apportionment. 

355.  Gift  of  "the  whole  of  the  Income" 
for  Life— Express  Stipulation  against  Appor- 
tionment-Apportionment Act,  1870  (33  &  34 
Vict.  c.  35),  ss.  2,  5,  7.]— A  testator,  who  was 
in  receipt  of  the  balance  of  the  income  from 
shares  in  a  public  trading  company  which 
were  comprised  in  a  deed  of  separation, 
after  his  wife  had  been  paid  an  annual 
sum  out  of  such  income,  by  his  will  made  in 
1895  directed  that  "  the  whole  of  the  income 
derived  under  the  said  indenture,"  should 

39—2 
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after  his  decease  be  paid  to  his  wife  for  life, 
and  gave  the  residue  of  his  estate  to  trustees 
upon  trust  for  other  beneficiaries.  Upon  an 
originating  summons  taken  out  by  the  trus- 
tees of  the  will. 

Held— that  the  gift  to  the  wife  of  "the 
whole  of  the  income  derived  under  the  said 
indenture  "  amounted  to  an  express  stipula- 
tion that  no  apportionment  should  take 
place,  within  the  meaning  of  sect.  7  of  the 
Apportionment  Act,  1870,  and  that  she  was 
entitled  to  the  whole  income  without  any 
apportionment. 

In  re  Meredith;  Stone  v.  Meredith,  (1898)  67 
[L.  J.  Ch.  409;  78  L.  T.  492— North,  J. 

356.  "  Public  "  Company— Article  Limiting 
Right  to  Transfer  Shares — Will— Construc- 
tion—Capital  and  Income— Declaration  that 
Shares  Bequeathed  shall  Carry  Dividend 
Accruing  at  Death  of  Testator— Stipulation 
that  no  Apportionment  shall  take  place- 
Apportionment  Act,  1870  (33  &  34  Vict.  c.  35), 
ss.  2,  5,  7.]— Any  company  which  is  formed 
and  registered  under  the  Companies  Act, 
1862,  as  a  public  company,  is  a  public  com- 
pany within  sect.  5  of  the  Apportionment 
Act,  1870,  although  the  right  to  transfer  the 
shares  to  persons  who  are  not  already  mem- 
bers of  the  company  is  restricted  by  the 
articles. 

A  testator  bequeathed  a  large  number  of 
shares  in  a  company  to  trustees  upon  certain 
trusts  for  tenants  for  life  and  remainder- 
men, and  declared  that  every  share  thereby 
bequeathed  should  carry  the  dividend  accru- 
ing thereon  at  death. 

Held— that  it  was  "  expressly  stipulated  " 
that  no  apportionment  should  take  place 
within  sect.  7  of  the  Apportionment  Act, 
1870,  and  that  the  accruing  dividend  must  be 
treated  by  the  trustees  as  income,  and  not 
as  capital. 

Decision  of  Kekewich,  J.,  reversed. 
In  re  Lysaght;  Ltsaght  v.  Lysaght,  [1898]  1 

[Ch.  115;  67  L.  J,  Ch.  65;  77  L.  T.  637-C.  A. 

(c)  Charge  on  Real  Estate. 

357.  Devises  in  Trust— Legal  Estate  not 
Vested  in  Trustees— Power  to  Sell— Law  of 
Property  Amendment  Act,  1859  [Lord  St. 
Leonards'  Acf]  (22  &  23  Vict.  c.  35),  s.  14.]— 
A  testator  appointed  his  wife  sole  executrix, 
and,  after  a  direction  to  pay  debts  and 
legacies,  devised  and  bequeathed  the  residue 
of  his  real  and  personal  estate  to  trustees 
upon  trust  to  pay  to  or  permit  and  suffer 
his  wife  to  receive  the  rents  and  profits 
during  her  life;  then  upon  the  like  trust  for 
his  niece  for  life  for  her  separate  use;  then 
upon  trust  to  pay  two  legacies,  and  subject 
thereto  for  the  children  of  the  niece. 

Held— that  the  real  estate  was  charged 
with  payment  of  debts  and  legacies,  but 
that  as  the  trustees  took  no  legal  estate  there- 
in during  the  life  of  the  wife,  there  was  no 


devise  of  all  the  testator's  interest  in  the 
realty,  and  consequently  the  trustees  could 
not  sell  the  real  estate  by  virtue  of  sect.  14 
of  the  Law  of  Property  Amendment  Act, 
1859  (Lord  St.  Leonards'  Act). 

Doe  d.  Leicester  v.  Biggs  ((1809),  2  Taunt. 
109)  and  Doe  d.  Noble  v.  Bolton  ((1839),  11 
Ad.  &  E.  188;  3  P.  &  D.)  followed. 

Harton  v.  Harton  ((1798),  7  T,  R.  652)  and 
Van  Grutten  v.  Foxwell  ([1897]  A.  C.  658;  66 
L.  J.  Q.  B.  745;  77  L.  T.  170— H.  L.  (E.))  dis- 
tinguished. 
In  re  Adams  and  Perry's  Contract,  [1899]  1 

[Ch.  554;  68  L.  J.  Ch.  259;  47  W.  R.  326;  80 
L.  T.  149-Stirling,  J. 

358.  Residuary  Devise.']— A  testator  be- 
queathed pecuniary  legacies  charged  in  the 
first  instance  upon  his  personal  estate,  and, 
if  that  should  be  insufficient,  to  be  charged 
on  his  real  and  personal  estate.  He  then 
devised  his  lands  at  A.  to  his  son  G.,  and 
other  lands  specifically  mentioned  to  his  son 
P.,  "subject  as  aforesaid."  There  was  no 
residuary  devise,  but  the  lands  devised  to 
F.  included,  in  fact,  all  the  testator's  real 
estate  except  the  lands  at  A.  devised  to  G. 
The  personalty  was  not  sufficient  to  pay  the 
legacies. 

Held— that,  upon  the  true  construction    of 
the  will,  the  legacies  were  charged  upon  the 
whole  of  the  real  estate,  including  the  lands 
at  A.  specifically  devised  to  G. 
Bank  of  Ireland  v.  McCarthy,  [1898]  A.  C.  181; 

[67  L.  J.  P.  C.  13;  77  L.  T.  777-H.  L.  (Ir.). 

359.  Specific  Devise — Debts — Deceased  Part- 
ner— Devise  of  Partnership  Realty — Solvent 
Partnership.] — One     of     two     partners     be- 

1  queathed  his  share  in  the  business  upon 
certain  trusts,  and  also  specifically  devised 
his  share  in  certain  freeholds  of  the  part- 
nership. The  other  partnership  assets  were 
sufficient  to  pay  its  debts. 

Held — that,  as  between  the  beneficiaries, 
the  specific  devise  of  the  freeholds  was  valid, 
and  that  the  specific  devisees  took  such  free- 
holds free  from  liability  to  contribute  to  the 
partnership  debts. 

Farquhar  v.  Haddon  ((1871)  L.  E.  7  Ch.  1; 
41  L.  J.  Ch.  260)  distinguished. 
In  re  Holland;  Brettell  v.  Holland,  [1907]  2 

[Ch.   88;   76   L.   J.   Ch.   449;  97  L.  T.  49.— 
Neville,  J. 

(d)  Exoneration  of  Mortgaged  Property. 

360.  "  Contrary  Intention  " — Locke-King's 
Acts,  1854  and  1867  (17  &  18  Vict.  c.  113)  and 
(30  &  31  Vict.  c.  69.]— A  testator  bequeathed 
his  business  and  leasehold  business  pre- 
mises to  his  son  VV.,  subject  to  payment  of 
all  debts  and  liabilities  in  respect  of  the 
business;  he  bequeathed  his  personal  estate 
on  trust  for  conversion,  directing  his 
funeral  and  testamentary  expenses,  debts 
and  legacies  to  be  paid  out  of  the  proceeds, 
and  the  residue  to  be  divided  among  his 
children. 
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Payment  of  Debts  and  Legacies — Continued. 

lie  had  previously  deposited  with  his 
bankers  to  secure  a  private  debt  the  lease  of 
his  business  premises. 

Held— that  the  intention  of  the  testator 
was  that  W.  should  take  the  business  pre- 
mises subject  to  trade  debts  only;  that  this 
was  a  "  contrary  intention "  within  the 
meaning  of  the  Locke-King's  Act,  and  that 
the  residue  must  bear  the  private  debt 
secured  by  the  equitable  mortsage. 

In  re  Nevill  ([1890]  59  L.  J.  Ch.  511)  fol- 
lowed. 
TuoMPSON  V.  Bell,  [1903]  1  Ir.  E.  iS9— M.  E. 

361.  Direclioyi  io  pay  Incumbrances— 
Mortgage  on  Freeholds  —  Life  Policij  as 
further  Security  —  Apportionment  —  Locke- 
King's  Acts,  1854  (17  &  18  Vict.  c.  113),  and 
18G7  (30  &  31  Vict.  c.  G9.)]— A  testator  devised 
certain  freeholds  tipon  trusts,  and  left  the 
residue  of  his  estate  in  trust  for  sale  and 
conversion  and  division  after  payment  of 
"...  the  incumbrances  which  may  be 
charged  on  my  said  estate  or  any  part  there- 
of and  the  said  incumbrances  on  No.  2— — 
Sq."  The  freeholds  were  subject  to  a  mort- 
gage for  which  a  life  policy  (forming  part 
of  the  residue)  had  been  deposited  as  further 
security. 

Held— that  the  mortgage  debt  must  be  ap- 
portioned, and  that  only  the  proportion  on 
the  policy  moneys  should  be  paid  out  of 
residue. 

In  re  Athill  ((1881)  IG  Ch.  D.  211;  29  W.  R. 
309)  followed. 
In  re  Pimm;  Sharpe  v.  Hodgson,  [190-i]  2  Ch. 

[345;  73  L.  J.  Ch.  G27;  52  W.  E.  G48;  91  L.  T. 
190-Farwell,  J. 

362.  Gifts  of  Onerous  and  Beneficial  Pro- 
perty to  the  Same  Person— Freeholds  and 
Leaseholds— Incumbrances— Distinct  Gifts- 
Aggregate  Gift— Plight  to  Disclaim— Exoner- 
ation of  Personal  Estate— Locke-King's  Acts 
{Real  Estate  Charges  Acts),  1854,  1867,  1877 
(17  &  18  Vict.  c.  113;  30  &  31  Vict.  c.  69;  40  & 
41  Vict.  c.  34).]— Where  there  are  two  dis- 
tinct gifts  to  the  same  person,  one  being 
onerous  and  the  other  beneficial,  the  donee 
may  disclaim  the  onerous  gift  and  take  the 
other.  If,  however,  the  onerous  and  bene- 
ficial property  are  included  in  the  same  gift, 
prima  facie  the  donee  cannot  disclaim  the 
onerous  and  accept  the  beneficial  property, 
but  mijst  take  the  whole  or  none. 

A  testator  by  his  will  devised  his  freehold 
estates  in  London  and  Middlesex  to  the  use 
that  his  mother  should  receive  a  yearly 
rent-charge,  and  subject  thereto  to  the  use  of 
his  trustees  for  the  term  of  one  thousand 
years  for  raising  portions,  and  subject  there- 
to to  the  uses  thereinafter  declared,  of  his 
freehold  hereditaments  in  Wales.  The  tes- 
tator devised  his  freehold  hereditaments  in 
Wales  and  all  other  his  real  estate  to  the 
use  of  his  brother  for  life  with  remainders 
over  in  strict  settlement;  and  he  bequeathed 


all  his  leasehold  hereditaments  to  his  trus- 
tees upon  trust  to  pay  the  rents  and  perform 
the  covenants  of  the  several  leases,  and  sub- 
ject thereto  to  hold  the  same  upon  such 
trusts  as  should  correspond  with  the  uses 
declared  concerning  his  freehold  heredita- 
ments in  Wales,  or  as  near  thereto  as  the 
nature  of  the  premises  would  permit.  Be- 
fore his  death  he  had  contracted  to  purchase 
a  freehold  estate  called  St.  Bride's,  in 
Wales,  which  proved  to  be  worth  less  than 
the  purchase  money  remaining  unpaid  after 
his  death.  Among  his  leaseholds  was  a 
house  which  was  sold  after  his  death  for  a 
sum  less  than  the  sum  charged  on  it  by 
mortgage.  No  tenants  in  tail  were  in  exis- 
tence. 

Two  questions  arose  :  (1)  whether  the  real 
estate  must  bear  the  whole  of  unpaid  pur- 
chase money  of  St.  Bride's  under  Locke- 
King's  Acts  (The  Eeal  Estate  Charges  Acts), 
or  whether  it  must  be  borne  by  the  personal 
estate;  (2)  whether  the  real  estate  or  the 
personal  estate  must  bear  the  deficit  in  re- 
spect of  the  mortgage  debt. 

Held— that  St.  Bride's  estate  passed  under 
the  gift  of  all  "  his  freehold  hereditaments 
in  Wales  and  all  other  his  real  estate "  to 
the  devisees;  that  it  was  one  indivisible  gift; 
that  inasmuch  as  the  leaseholds  were  given 
on  the  same  trusts,  the  gift  was,  so  far  as 
the  difference  in  the  nature  of  freeholds 
and  leaseholds  would  admit,  given  as  one 
with  the  freehold  property. 

Talbot  V.  Earl  Radnor  ((1834)  3  My.  &  K. 
252;  41  E.  E.  64);  and  Frcwen  v.  Law  Life 
Assurance  Society  ([189G]  2  Ch.  511;  65 
L.  J.  Ch.  787;  44  W.  E.  682;  75  L.  T.  17- 
North,   J.)   followed. 

Held  also— that  the  testator  made  one  gift 
of  free  property  and  property  subject  to  a 
lien,  which  lien  fell  on  the  latter  property 
under  Locke-King's  Acts,  and  the  donees 
taking  the  property  subject  to  the  burden 
could  not  refuse  to  bear  the  burden  what- 
ever it  might  be,  they  must  take  the  benefit 
with  the  burden;  and  that  the  same  obser- 
vation applied  to  the  leasehold  house  which 
was  mortgaged ;  and  that  must  be  brought 
into  the  account  as  the  proper  way  of  ascer- 
taining the  real  ultimate  benefit  given  to  the 
donees  in  the  one  aggregate  gift. 
In  re  Baron  Kensington;  Earl  of  Loxgford  v. 

[Baron    Kensington,    [1902]    1    Ch.    203;  71 

L.  J.  Ch.  170;  50  W.  E.  201;  85  L.  T.  577; 
18  T.  L.  E.  89— Farwell,  J. 

XXV.  SURVIVORSHIP. 

363.  Accruer.']— A.  testator  left  one-fourth 
of  his  residuary  estate  in  trust  for  one  of 
his  daughters  with  remainder  to  her  chil- 
dren, or  issue,  living  at  her  death,  and  the 
other  three-fourths  upon  similar  trusts  for 
three  other  daughters,  with  the  following 
survivorship  clause : — "  .  .  .  The  shares 
or  share  of  my  daughters  or  daughter  so 
dying  \_i.e.,  without  leaving  issue  alive]  shall 
fall  into  and   become  part  of  my  residuary 
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estate,  aud  be  held  and  disposed  of  on  the 

same   trusts.    ...■'■' 

Held— that  upon  the  death  of  a  daughter 
without  issue  her  share  was  to  be  divided 
amongst  the  survivors. 

In  re  Palmer  ([1893]  3  Ch.  369;  62  L.  J.  Ch. 
988;  42  W.  R.  151;  69  L.  T.  477— C.  A.)  fol- 
lowed. 

And  that,  if  a  second  daughter  died  with- 
out issue,  the  same  rule  would  apply  to  her 
accrued  (as  well  as  to  her  original)  share. 

Rule  as  laid  down  in  Barker  v.  Lea  ((1823) 
T.  &  E.  413,  415 ;  24  R.  R.  85,  87)  approved. 

Decision  of  Buckley,   J.,   reversed. 
In  ee  Allan;  Dow  v.  Cassaigne,  [1903]  1  Ch. 

[276;  72   L.    J.    Ch.    159;  51    W.    R.   403;  88  1 
L.  T.  246-C.  A. 

364.  Gift  hij  Implication—Gift  to  Grand- 
children during  their  Lives  of  an  Annuity 
ill  Equal  Shares — Gift  over  of  Whole  Annuity 
after  Death  of  last— Implied  Gift  for  Life  to 
Survivors  of  Share  of  Grandchild  dying 
first.]— A  testator  had  a  perpetual  annuity 
of  .£33  4s.  8d.  out  of  lands  of  L.  He  gave  to 
each  of  three  grandchildren  ^Gll  Is.  7d.  a  year 
during  their  lives,  indicating  incidentally 
that  the  annuity  was  to  provide  these  sums : 
he  directed  that  after  the  death  of  all  these 
grandchildren  the  L.  annuity  was  to  go  to 
his  son. 

Two  of  the  grandchildren  died. 

Held— that,  the  surviving  grandchild  was 
entitled  to  their  shares  during  his  own  life. 

M'Dermott  v.  Wallace  ((1842)  5  Beav.  142) 
followed. 

Lill  V.  Lill  ((1856)  23  Beav.  446)  dis- 
tinguished. 

Jennings  v.  Hanna,  [1904]  1  Ir.  540— M.  E. 

365.  Gift  of  Income  to  two  Persons  in 
Equal  Parts  "that  they  shall  each  receive 
the  half  amount"  during  their  Natural 
Lives— Tiight  of  Survivor  to  the  whole  In- 
come.']—A.  testator  by  his  will  gave  the 
income  of  his  residuary  estate  to  his  widow 
for  her  life,  and  after  death  to  his  sister-in- 
law  "in  equal  parts— that  is  to  say,  that 
they  shall  each  receive  the  half  amount" 
of  the  income  during  their  natural  lives. 
After  their  death  the  income  was  to  be  paid 
to  his  wife's  niece  during  her  natural  life. 

Held— that  the  testator  intended  that  the 

survivor  of  the  sister-in-law  should  take  the 

whole  income  for  her  life. 

In  ee  Telfaie;     Gaeeiock  v.  Baeclat,   (1902) 

[86  L.  T.  496-Farwell,  J. 

XXVI.  EXERCISE    OF     POWER     OF    AP- 
POINTMENT. 

366.  Settlement— Power  of  Revocation  and 
New  Appointment— Wills  Act,  1837  (7  Will  4 
&  1  Vict.  c.  26),  s.  27.]-The  principle  that 
a  general  devise  and  bequest  does  not  operate 
under  sect.  27  of  the  Wills  Act,  1887,  as  an 


exercise  of  a  power  of  revocation  and  new 
appointment  applies  to  the  case  where  the 
power  of  revocation  and  new  appointment  is 
that  contained  in  the  instrument  originally 
creating  it,  as  well  as  to  the  case  where  the 
power  is  that  reserved  by  an  appointment 
made  in  exercise  of  the  original  power. 
In  ee  Goulding's  Settlement;  Dobell  v. 
[DoBELL,   (1900)  48  W.  R.  183- 

Cozens-llardy,   J. 

367.  Subsequent  Wills — Probate  of  First 
and  Last  Wills,  Omitting  Intermediate 
Will.]— The  testatrix  made  three  wills, 
bearing  date  respectively  April  21,  1890, 
July  5,  1S94,  and  Septejnber  5,  1895,  and  died 
a  widow,  leaving:  several  children.  Under 
the  will  of  her  father,  the  testatrix  had  a 
power  of  appointment  over  a  sum  of  .£4,000, 
and  by  her  first  will  she  gave  that  sum, 
"  being  the  sum  left  to  me  by  the  will  of 
my  late  father."  to  her  then  unmarried 
daughter,  Gertrude,  for  her  sole  use  and 
benefit  absolutely.  Between  the  dates  of  the 
first  and  second  wills  the  daughter  married, 
and  two  of  the  testatrix's  sons  received 
some  benefactions  under  the  will  of  an 
uncle. 

By  the  second  will,  made  in  1894  by  a 
different  solicitor  and  containing  no  revoca- 
tion clause,  she  bequeathed  to  her  daughter 
"  the  sum  of  .:£4,000  for  her  own  absolute 
use  and  benefit  and  to  dispose  of  as  she 
may  think  fit."  She  repeated  the  gift  to 
her  steward,  and  the  residue  outside  the 
024,000  of  her  property  (which  was  'Jaid  to 
be  small),  she  gave  to  the  same  daughter  and 
to  a  third  son,  equally.  This  son  died  in 
June,  1895,  and,  the  steward  having  also 
died,  the  testatrix  in  September,  1895,  exe- 
cuted a  third  will  which  contained  no  revo- 
cation clause  but  which  purported  to  dis- 
pose of  the  whole  of  her  property.  The  be- 
quest to  her  daughter  G.  was  in  these  terms  : 
"  All  the  property,  real,  freehold,  or  per- 
sonal, wheresoever  situate  of  which  I  may 
die  seized  or  possessed,  for  her  own  absolute 
use  and  benefit  and  to  dispose  of  as  she 
may  think  fit." 

It  was  conceded  that  the  words  employed 
in  the  second  and  third  wills  did  not  con- 
stitute a  valid  execution  of  the  limited 
power  of  appointment  vested  in  the  testatrix. 

Held — that,  as  there  was  no  express  revo- 
cation of  the  first  will,  and  the  second  and 
third  wills  contained  nothing  inconsistent 
with  the  execution  of  the  power,  admittedly 
wrought  by  the  first  will,  and  as,  moreover, 
the  27th  section  of  the  Wills  Act  did  not 
apply,  the  general  words  of  bequest  con- 
tained in  the  later  wills  could  not  revoke 
or  affect  the  previous  valid  execution  of  the 
power. 

But  held,  that,  as  the  second  and  third 
wills  professed  to  deal  with  the  whole  of  the 
testatrix's  own  property,  the  latter  by  impli- 
cation revoked  the  former,  and  that  probate 
should  only  be  granted  of  the  Avill  of  1895 
and  th3  will  of  1890,  as  together  constituting 
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the  testamentary   dispositions  of  the  testa- j     g-j^Q    jinnuity     to     Widow— "  Further    An- 
trix.  ,nuity"  for  Education  and  Maintenance  of 

Whether,  if  the  power  of  appointment  had    daughter— Death    of    Widoiv—Noncesser    of 


been  general,  and  not,  as  it  was,  limited,  the 
general  bequests  in  the  second  and  third 
wills  would  have  wrought  an  effectual  execii- 
tion  of  the  power,  but  would  also  have 
effected  a  revocation  of  the  prior  execution 
of  the  power,  quaere 


further  Annuity.l—A  testator  by  his  will 
directed  his  trustees  to  pay  to  his  wife  so 
long  as  she  should  continue  his  widow  "  such 
a  sum  as  should,  together  with  the  income 
from  her  marriage  settlement,  amount  to 
the   sum   of   .£1,000   per   annum,"   by   equal 


Cadell  ..  WiLCOCKS.  [1898]  P.  21;  67  L.  J.  P.    quarterly  Pa/-«i^t^v.ri,f'f"  ?,"^3  ^^i^ 


[8;  78  L.  T.  83;  14  T.  L.  E. 


100;  46  W.  R. 
394r-Jeune,  P. 


368.  Testamentary   Documents   not   admit- 
ted  to   Probate.}— A   power   of   appointment 


said  wife,  by  the  like  equal  quarterly  pay- 
ments, a  "  further  annuity "  of  X300  per 
annum  until  his  daughter  should  attain  the 
age  of  twenty-one  years,  to  be  applied  by 
her  in  and  about  the  maintenance  and 
ducation  of  his  daughter.    Her  receipt  was 


conferred  by  a  will,  exercisable  by  deed  or    ^.^  exonerate  his    trustees  from  all  liability 
writing   duly   executed   or   by    will,     is    not    ^.^  ^^^  ^^  ^.^^  application  thereof,  and  there 


validly  exercised  by  testamentary  documents 
executed  by  the  donee,  but  attested  by  one 
witness  only,  and  containing  no  reference  to 
the  power  or  to  the  property  subject  to  it. 

In  re  Edmonstoxe;  Bevan  v.  Edmonstoxe,  (1901) 
[49  W.  R.  553-Byrne,  J. 


was  a  direction  to  accumulate  the  surplus 
income  subject  to  the  payment  of  this 
annuity. 

Held— that  the  widow  was  nothing  more 
than  a  trustee  for  the  daughter  of  the 
annuity,  and  that  the  annuity  did  not  cease 
by  reason  of  the  death  of  the  widow  during 
the  infancy  of  the  daughter,  but  was  still 
available  for  her  education  and  main- 
tenance. 
In  be  Yates;  Yates  v.  Wyatt,  [1901]  2  Ch.438; 

[70  L.  J.  Ch.  725;  49  W.  R.  646;  85  L.  T.  398 
—Byrne,  J. 


369.  Will  dated  prior  to  the  Creation  of^ 
the  Power— Presumption— W ills  Act,  1837  (7 
Will.  4  &  1  Vict.  c.  20),  ss.  24,  27.]-H.  the 
younger  by  his  will,  dated  29th  December,  | 
1884,  gave  all  the  residue  of  the  property 
over  which,  at  the  time  of  his  death,  he  i 
should  have  a  disposing  power,  upon  trusts 
(inter  alia)  to  pay  the  yearly  income  to  his  !  371,  Equally  among  Children  who  should 
wife  for  life  or  widowhood,  and  afterwards  attain  Twenty-one— Minors  at  Time  of  En- 
tor  his  children.  1  joymenf.]— A  testator  charged  his  residuary 

H.  the  elder— the  father  of  H.  the  younger  I  j-eal  and  leasehold  estates  with  the  payment 
—by  his  will,  dated  10th  June,  1893,  em-  to  his  two  daughters  of  an  annuity,  and 
powered  each  child  of  his  by  his  or  her  will  1  provided  that  from  and  after  the  decease  of 
to  appoint  in  favour  of  his  or  her  wife  or  either  of  his  said  daughters  the  annuity  to 
husband  the  whole  or  any  part  of  the  yearly  which  his  daughter  so  dying  was  entitled 
income  of  his  or  her  share  in  his— H.  the  1  should,  during  the  joint  lives  of  the  survivor 
elder's— residuary  estate,  for  the  life  of  such  1  of  his  daughters  and  his  son  and  the  lifetime 
wife  or  husband,  or  for  any  interest  deter-  of  the  survivor  of  them  "  be  received  and 
minable  on  or  before  the  death  of  such  wife  enjoyed  by  the  child  if  only  one,  and  all 
or  husband.  H.  the  elder  died  in  1895,  and  the  children  equally  if  more  than  one,  of 
H.  the  younger  in  1899,  leaving  a  widow  and    y^j  gaid  daughters  so  dying  who  either  before 


three  children. 

Held— that  the  case  was  not  within  sect. 
27  or  sect.  24  of  the  Wills  Act;  that  there  was 
a  presumption  against  an  intention  to  exe- 
cute by  anticipation  a  special  power  which 
had  not  been  created  till  after  the  alloged 
execution;  that  the  donor  could  not  have  in- 
tended to  execute  a  power  giving  the  donee 
the  right  of  determining  in  which  of  two  or 
more  directions  a  certain  fund  should  fall  at 
a  time  when  he  could  not  know  the  condi- 
tions or  limitations  imposed  by  the  donor; 
and  that  the  words  of  the  will  could  not 
fairly  be  construed  as  disclosing  an  intention 
to  execute  a  non-existent  special  power. 

Decision  of  Byrne,  J.  ([1900]  2  Ch.  322;  69 
L.  J.  Ch.  691;  49  W.  E.  21;  83  L.  T.  152;  10 
T.  L.  E.  448),  affirmed. 


or  after  the  decease  of  their  parent  shall 
attain  the  age  of  twenty-one  years."  One 
of  the  daughters  died  leaving  four  children, 
two  of  whom  had  attained  twenty-one  years, 
and  two  were  minors. 

Held— that    the    two    children    who    had 
attained  twenty-one  were  entitled  to  receive 
one  moiety  of  the  annuity  between  them. 
In    rb    Latham;    Seymour    v.    Bolton,    [1901] 

[W.  N.  248;  36  L.  J.  N.  C.  653;  112  L.  T.  J. 
177— Byrne,  J. 


In  re  Haves;  Turndull 
[529;   70  L.   J.   Ch.   ■; 


372.  Interest    on    Arrears  —  Practice.']  — 
Owing  to  an  honest  mistake,  an  annuity,  or 
annual  sum  payable  out  of  income  of  a  testa- 
tor's residuary  real  and  personal  estate,  had 
been   treated  as  determined,    whereas  it,   in 
I  fact,  according  to  the  construction  of  the  will 
'}.  Hayes,  [1901]  2  Ch.    as      subsequently      ascertained,      continued. 
0;  49  W.   R.  659;  85    The   mistake  was  set   right   as   regards   the 
L.  T.  85;  17  T.  L.  R.  740— C.  A.    continuance  of  the  annuity. 
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Held— that  the  interest  couid  not  be  al- 
lowed on  the  arrears  of  the  annuity,  because 
it  was  the  practice  that  arrears  of  annuity 
do  not  carry  interest. 

In    re    Hiscoe;   Hiscoe    v.   Waite,    (1902)   71 
[L.  J.  Ch.  347— Kekewich,  J. 

373.  Power  to  Raise  Deficiency  out  of  Capi- 
tal—Apportionment— Hotchpot.^— A  testator 
gave  his  widow  a  life  interest  in  certain  real 
estate  called  A.,  and  he  also  gave  her  a  life 
interest  in  his  residuary  real  and  personal 
estate,  subject  to  two  annuities  of  <£150  and 
■£450  to  his  son  and  daughter,  with  an  over- 
riding pal  amount  annuity  to  his  widow  of 
je400. 

On  the  death  of  the  widow  in  1903  there 
was  a  fund  in  Court  representing  the  pro- 
ceeds of  the  sale  of  A.,  on  which  the  annui- 
ties had  only  been  charged  subject  to  her 
life  interest. 

It  appeared  that  for  many  years  part  of 
the  widow's  annuity  and  the  whole  of  the 
other  two  annuities  had  been  paid  out  of 
corpus  pursuant  to  a  power  contained  in  the 
will.  The  son  and  daughter  had  predeceased 
the  widow,  but  under  the  will  the  daughter's 
children  took  her  annuity,  and  the  question 
now  arose  as  to  how  the  annuities  ought  to 
be  valued  for  the  purpose  of  winding  up  the 
estate. 

Held— that  the  annuities  to  dead  persons 
ought  to  be  valued  at  the  amount  of  the  ar- 
rears due  at  the  date  of  their  respective 
deaths,  and  those  to  live  persons  at  the 
amount  of  the  arrears  plus  an  actuarial  esti- 
mate of  the  value  of  future  payments,  and 
that  payments  previously  made  out  of  capital 
to  the  son  and  daughter  ought  not  to  be 
brought  into  hotchpot. 

Potts  V.  Smith  ((1869)  L.  E.  8  Eq.  683;  17 
W.  R.  1083;  21  L.  T.  54— James,  V.-C.)  fol- 
lowed. 

In  re  Metcalfe;  Metcalfe  v.  Blencowe,  (1903) 

[72  L.  J.  Ch.  786;  51  W.  E.  650;  88  L.  T.  727 

-Farwell,  J. 

374.  To  be  Paid  out  of  Income— Whether 
a  Continuing  C/iarge.]— There  is  no  general 
rule  that  (apart  from  some  indication  of 
such  an  intention)  a  direction  to  pay  an 
annuity  out  of  the  income  of  residue  creates 
a  continuing  charge  upon  income. 

B.  gave  her  residuary  estate  to  trustees 
upon  trust  to  realise  and  invest  out  of  the 
income  to  pay  certain  annuities.  Subject 
to  such  annuities  they  were  to  pay  the  in- 
come to  T.  for  life,  and  after  her  death  to 
distribute  the  estate.  The  current  income 
was  not  sufficient  to  pay  the  annuities  in 
full. 

Held— that  they  were  not  charged  on  the 
corpus,  nor  were  they  a  continuing  charge 
on  the  income,  biit  were  only  charged  on 
current  income,  and  must  fail  so  far  as  it 
was  insufficient. 


In  re  Biggb;  Granville  v.  Moore,  [1907]  1  Ch. 
[714;  76  L.  J.  Ch.  413;  96  L.  T.  903- 

Neville.  J. 

375.  Whether  Charged  on  Corpus  as  well 
as  on  Income— Alternative  Gifts— Continuing 
Charge  upon  Income.']— A  testator  left  his 
whole  estate  Ho  trustees  upon  trust,  so 
long  as  any  child  of  his  should  live,  to  pay 
to  his  wife  "  out  of  the  income  of  my  resi- 
duary trust  funds "  such  a  sum  as  with 
her  income  from  their  settlement  funds 
should  make  up  a  total  annual  income  of 
^8,000.  In  default  of  children  (which  hap- 
pened) there  was  a  direction  "  to  pay  to  her 
during  her  life  such  further  siim  as  with 
the  income  derived  from  the  said  settlement 
shall  make  up  the  annual  sum  of  ^10,000." 
There  was  also  a  direction  that  "  the  said 
annual  sums  of  .£8,000  or  ,£10,000,  as  the  case 
may  be,  shall  be  deemed  to  commence  and 
be  payable  as  from  my  death."  The  estate 
was  unable  to  pay  out  of  income  the  annual 
amount  necessary  to  make  up  the  widow's 
income  to  =£10,000. 

Held  (Moulton,  L.J.,  dissenting)— that  the 
direction  to  pay  the  ^£8,000  "  out  of  income  " 
must  be  regarded  as  applicable  also  to  the 
alternative  gift  of  ,£10,000,  and  that  there 
was  no  charge  upon  the  corpus  and  no  con- 
tinuing charge  upon  the  income. 
In  re    Boden;  Boden  v.  Boden,  [1907]  1    Ch. 

[132;  76  L.  J.  Ch.  101;  95  L.  T.  741-C.  A. 

376.  ir/ief/ier  for  Life  or  Perpetual.l — A 
testator  devised  all  his  property  to  his  two 
sons,  William  and  Thomas,  charging  a  por- 
tion, item  by  item,  with  certain  annuities. 
The  will  contained  the  following  direction  : 
"  My  two  sons  Thomas  and  William  are  to 
pay  out  my  property  as  follows  :  to  pay  to 
my  wife  yearly  during  her  life  ^618  4s. ;  to 
my  daughter  Mrs.  O'Neill  yearly  =£36  8s. ;  to 
my  son  Tim  Ward  yearly  ,£18  4s. ;  to  said  Wil- 
liam Ward's  eldest  son  yearly  ^£3  12s."  The 
testator  then  directed  that  after  the  death  of 
his  wife  her  annuity  was  to  be  equally 
divided  between  Thomas,  William,  and  Tim 
Ward  and  Mrs.  O'Neill,  and  that  after  the 
decease  of  Mrs.  O'Neill  her  annuity  was  to 
be  divided  equally  between  her  surviving 
children.  Should  Tim  Ward  not  come  home 
or  die  without  issue,  his  annuity  was  to  be 
divided  equally  "  on  the  surviving  families, 
viz.,  Mrs.  O'Neill,  Thomas,  William,  and 
mother." 

Held— that  the  annuities  were  for  the  lives 
of  the  annuitants  only,  and  not  perpetual. 
Vv^ARD  V.  Ward,  [1903]  1  Ir.  E.  211- V.-C. 

377.  Whether  Perpetual  or  Not.]  —  A. 
devised  her  interest  in  certain  lands  on 
trust  "  to  permit  my  nephew  E.  to  receive 
every  year  the  sum  of  ^GlOO  during  his 
natural  life,  and  after  his  death  to  the  use 
of  his  son  or  sons  as  may  be  most  deserving, 
or  as  he  may  by  will  appoint." 

Held — that  the   annuity    terminated   upon 
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the  death  of  the  survivor  of  E.  and  his  sons. 
In  re  Smith,  [1905]  1  Ir.  R.  453-C.  A. 

XXVIII.  CHAEITABLE  BEQUESTS. 

And  see  titles  Charities;  Education. 

378.  Charitable  Bequest  with  Conditions— 
Construclion  of  Will.^ — A  testator  by  his 
will  gave  a  variety  of  charitable  bequests 
v.'ith  conditions  attached  thereto,  and  thon 
added  the  following  clause ;  "  Each  such 
society  or  institution  shall  not  be  entitled  to 
receive  all  or  any  part  of  my  respective 
benefactions  hereinbefore  mentioned  in  their 
favour  until  the  would-be  recipient  shall 
produce  indisputable  proof,  or  such  as  would 
satisfy  the  County  Court  Judge,  that  my 
respective  legacy  has  been  the  means  of 
obtaining  fresh  donations  respectively  to 
meet  my  gift,  either  entirely  or  in  part,  that 
is  to  say,  pound  for  pound,  thus  doubling 
the  sum  in  each  case  taken  or  obtained  from 
my  estate  under  this  will.  .  .  .  And  it  is 
my  will  that  the  whole  or  any  part  of  these 
charitable  bequests  respectively  not  absorbed 
or  taken  up,  or  not  met  with  equivalent 
sums  as  aforesaid,  shall  after  four  years  be 
offered  to  the  charitable  institutions  herein 
named  .  .  .  provided  that  at  the  end  of 
seven  years  all  such  suras  not  taken  up 
shall  sink  with  my  residuary  estate  herein- 
after disposed  of." 

Held— that  the  period  of  four  years  ran 
from  the  testator's  death,  and  that  a  charity 
which  had  in  part  complied  with  the  condi- 
tion by  raising  funds  to  meet  the  bequest 
in  part  would  be  entitled  to  the  benefit  of 
the  bequest  pro  tanto. 
In  re  Glubb,  (1898)  14  T.  L.  E.  66-North,  J. 


379.  Condition  Precedent  —  Perpetuity — 
Statutes  of  Mortmain.}— A.  testator,  who  died 
in  1894,  by  his  will  dated  in  July,  1893,  after 
devising  his  residuary  real  estate  to  trustees 
upon  trust  for  sale,  and  to  hold  the  proceeds 
upon  the  trusts  declared  of  his  residuary 
personal  estate,  gave  the  sum  of  ^610,000  to 
his  trustees  upon  trust  to  traurit<n-  the  same 
to  trustees  to  be  appointed  by  them,  or  the 
trustees  for  the  time  being  of  his  will  (such 
appointed  trustees  to  be  not  less  than  three 
or 'more  than  six  in  number),  to  be  held  by 
them  upon  trust  "  as  soon  as  any  land 
shall  at  any  time  be  given  or  obtained  for 
the  purpose,  to  employ  the  same  in  erecting 
almshouses  "  in  a  certain  parish  for  the  do- 
serving  poor  of  that  parish,  without  regard 
to  religious  denomination,  and  in  making 
weekly  or  other  periodical  allowances  to  the 
inmates  of  such  almshouses;  and  ho  em- 
powered the  trustees  so  appointed,  in  con- 
junction with  the  trustees  of  his  will,  to 
make  rules  for  the  regulation  and  main- 
tenance of  such  almsliouses.  And.  nftor 
giving  other  charitable  and  general  legacies, 
the  testator  gave  all  hia  residuary  personal 
estate  to  his  trustees  upon  trust  for  sale  and 


conversion,   and  to  p.iy  M,**   '    ' •>«, 

und    hold    the    residue   of   tl..  il 

trust,  to  pay  or  tranHfer  th«<  -  .  , 

to    bo    nominated    and     app  ;,, 

trustees  of  his  will,  upon  ii  i« 

any  land  shall  at  any  time  >,. 

tained  for  the  purpow;,  to  eii.j.  ..,  ,,..■  r-am* 
in  erecting  and  maintaining"  a  certain 
orphanage  or  institution;  and  the  will  con- 
tained  directions  for  the  management  and 
regulation  of  such  institution. 

Held— that  the  lant;uago  of  th«'  will  did 
not  constitute  a  condition  precedont  to  tb« 
gifts,  but  was  introduced  for  the  purpose  of 
mere  machinery  so  as  to  avoid  tUe  proTi- 
sions  of  the  Statutes  of  Mortmain;  and  that 
the  principle  to  be  applied  to  the  present 
ease  was  that  explained  in  Chamberl\;ne  t. 
Brockctt  (L.  E.  8  Ch.  App.  20C). 

Held— therefore,  that,  without  prejudice 
to  any  question,  if  land  could  not  bo  obtained 
there  must  be  a  declaration  that  the  Hum  of 
J210,000  and  the  residue  wore  well  given  to 
charities;  and  that  special  trustees  thereof 
must  be  appointed  as  directed  ty  the  will. 

Decision  of  North,  J.,  reversed. 
In  re  Gyde;  Ward  r.  Lim.E.  (1898)  79  L.  T.  aci 
[-C.  A. 

380.  Failurc-National  Schools-EducaHon 
Authority-Education  Act,  1902  (2  Edw.  7  c. 
42),  ss.  1,  5,  6,  7,  13.]— A  testator  Ltqueath.Hl 
by  his  will  certain  funds  in  trust  for  the 
income  thereof  to  be  applied  towards  the 
annual  expenses  of  certain  National  schools, 
"so  long  as  the  said  schools  should  bo  sup- 
ported by  voluntary  subscriptions  as  now 
and  heretofore  in  addition  to  the  Govern- 
ment grant,"  but  with  a  gift  ovor  to  t)ie 
vicar,  and  churchwardens  of  the  parish  in 
the  event  of  the  schools  "ceasing  to  be  so 
supported  or  becoming  subject  to  tlio  control 
of  a  school  board."  In  consotiuonco  of  this 
bequest  there  had  been  practically  no  need 
for  voluntary  subscriptions  since  the  death 
of  the  testator,  but  the  man.ngors  hnd  in- 
curred a  small  auu.unt  of  .leht.  Hy  tho 
Education  Act.  1902.  the  county  council 
became  the  education  authority  for  the 
schools.  Upon  a,  summons  to  determine 
whether  the  gift  ovor  hnd  taken  ofloct. 

Held—  that  there  had  boon  no  forfeiture 
cither  by  cessation  of  voluntary  sub!*cnp- 
tions  or  by  (ho  schools  being  subject  to  a 
school  board,  ujion  tho  true  construction  of 
the  will  and  tho  .\ct. 
Tv  REHEVRo's'lRi'srs;  BiTUixr.  IIarhw.  [1904] 

n  Ch.  270:  73  L.  J.  Ch.  17G:  (58  J.  P.  W. 

V'  W    E   312;  90  L.  T.  274:  20  T.  L.  R.  1«S: 
2  F..  (5.  IL  3:»    n.^rno.  J. 
'        I  »i. 


381.  (lift    lo   Oxford  and   <'■-' 

vvrsitirs-FouiidUtg      Kxhit'  ^r. 

.«/ii;)s.  and  I'rolitsonhip^-  I  •'» 

-Discretion  of  Trustr,           '  "' 

will    appointed    the    y  "" 

trustees  thoreol.  and  '^ 
to  hold  her  residuary  esi.ue  uim.„  "  •"  «« 
lay   out.   expend,   apply,   or   make  over    the 
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same  in  such  amounts  and  shares  and  in  all 
resfjects  in  such  manner  and  form  and  sub- 
ject to  £uch  terms,  rules,  provisions,  and 
restrictions  whatsoever  as  her  trustees,  in 
their  sole,  uncontrolled  discretion  should 
please  in  founding,  endowing,  supporting, 
and  enlarging,  as  to  some  in  the  name  of  her 
brother  J.  W.  S.,  and  as  to  others  in  her  own 
name,  at  the  University  of  Oxford  as  to 
some,  and  at  the  University  of  Cambridge 
as  to  the  rest,  of  exhibitions,  scholarships, 
and  professorships  for  law  and  divinity 
respectively,  and  of  a  law  library,  and  of  the 
librarian  thereof,  and  in  the  erection  of  a 
building  for  the  law  library,  and  in  the  pur- 
chase of  furniture  and  books  therefor,  or 
some  one  or  more  of  the  said  several  pur- 
poses. 

Held— that  the  trustees  had  been  given 
the  amplest  possible  discretion ;  they  might 
restrict  the  holding  of  the  scholarships  to 
the  sons  of  British  subjects  domiciled  in 
England;  they  might  make  tbem  tenable  at 
a  college  or  hall ;  they  might  give  a  prefer- 
ence founded  upon  kin-ship  or  locality ;  the 
scholarships  might  be  founded  so  as  not  to 
be  under  the  control  of  the  University  and 
not  University  scholarships;  that  if  the 
trustees  founded  a  scholarship  for  Oxford, 
either  in  law  or  in  divinity,  they  would  com- 
ply with  the  terms  of  the  will  and  it  would  '< 
be  competent  for  them  to  devote  the  rest  to 
Cambridge;  and  that  the  trustees  ought  not 
to  exercise  their  discretion  upon  the  known 
views  of  the  testatrix. 

In'  re  Squire's  Trusts;  Chester  and  Flower  r. 

[Universities    of    Oxford    and   Cambridge, 

(1901)  17  T.  L.  E.  724  -Kekewich,  J. 

XXIX.  CONDITIONAL  WILLS. 

382.  Conditional  CoJiciZs.]— Two  codicils  to 
i  will,  by  which  a  wife  had  appointed  her 
husband  sole  execufor,  commenced  "  In  case 
[  survive  him,  I  appoint  the  following  per- 
sons to  be  executors  "  :  then  followed  various 
bequests. 

Held — upon  a  consideration  of  the  codicils 
as  a  whole,  that  the  condition  applied  only 
(o  the  appointment  of  executors,  and  not  to 
the  remainder  of  the  codicils. 
Townsend  v.  Moore,  [1905]  P.  66— C.  A. 

383.  Principles  on  which  a  Will  is  De- 
cided to  be  Conditional  or  nof.]— Where  a 
testator  refers  to  a  possible  impending 
calamity  in  connection  with  his  will,  and 
the  question  arises  whether  he  intends  to 
limit  the  operation  of  the  will  to  the  time, 
during  which  such  calamity  is  imminent, 
if  the  language  used  by  him  can  by  any 
reasonable  interpretation  be  construed  to 
mean  that  he  refers  to  the  calamity  and  the 
period  of  time  during  which  it  may  hap- 
pen as  the  reason  for  making  a  will,  then 
the  will  is  not  conditional;  but  if  he  refers 
to  the  calamity   or  the   possible   occurrence 


of  some  event  as  a  reason  for  a  certain  dis- 
position of  his  property,  and  mixes  up  the 
disposition  of  the  property  with  the  event 
so  that  it  is  dependent  on  the  other,  then 
the  Court  must  hold  the  will  to  be  condi- 
tional. 

In  the  Goods  of  Porter  ((1869)  L.  E.  2  P.  & 
D.  22;  39  L.  J.  P.  12;  21  L.  T.  (n.s.)  680), 
followed. 

Edmondson  v.  EDMONnsoN  and  Others,  (1901)  17 
LT.  L.  R.  396-Barnes,  J. 

XXX.  MUTUAL  WILLS. 

384.  Fresh  Will  made  hij  Party  who  Pre- 
deceases the  Other — Notice  on  Death — No 
Belief  to  Survivor.}— Where  two  persons 
have  made  an  arrangement  as  to  the  dis- 
posal of  their  property  and  executed  mutual 
wills  in  pursuance  of  that  arrangement,  the 
one  of  them  who  predeceases  the  other  dies 
with  the  implied  promise  of  the  survivor 
that  the  arrangement  shall  hold  good;  and 
if  the  survivor,  after  taking  a  benefit  under 
the  arrangement  alters  his  will,  his  personal 
representative  takes  the  property  upon  trust 
to  perform  the  contract,  for  the  will  of  the 
one  who  has  died  first  has,  by  the  death, 
become  irrevocable.  But  on  the  contrary, 
where  the  one  who  dies  first  has  departed 
from  the  bargain  by  executing  a  fresh  will 
revoking  the  former  one,  the  survivor,  who 
has,  on  the  death  of  the  other  party  to  the 
arrangement,  notice  of  the  alteration,  can- 
not claim  to  have  the  later  will  of  the 
deceased  set  aside  or  modified,  either  by  way 
of  declaration  of  trust  or  otherwise. 
Stone  v.  Hoskins,  [WO.'i]  P.  194;  74  L.  J.  P. 

[110;  54  W.  E.  64;  93  L.  T.  441;  21  T.  L.  R. 
528— Barnes,  P. 

385.  Probate  of  Part  only.}  —  A  husband 
and  wife  wrote  out  and  signed  a  document  as 
their  will,  leaving  all  their  property  to  each 
other,  and  further  making  provisions  as  to 
what  was  to  be  done  with  the  property  in 
the  event  of  the  survivor  dying  without 
altering  these  provisions.  The  wife  died 
first. 

Upon  the  application  of  the  husband,  the 

Court  granted  probate  to  him  of  so  much 

!  only  of  the  document  as   became  operative 

through  the  death  of  the  wife. 

In  the  goods  of  Piazzi-Smyth,  [1898]  P.  7;  67 

[L.  J.  P.  4;  77  L.  T.  375;  46  W.  R.  426— 

Jeune,  P. 

XXXI.  CONFLICT  OF  LAWS. 

i 

1  386.  Bequest  to  "Next  of  Kin"  of  2 
i  Foreigner  —  Sister  of  the  Half-blood — 
J  Nephews  and  Nieces— Priority— Conflict  of 
English  and  Foreign  Laws.]— The  will  of  a 
domiciled  Englishman  must  be  governed  by 
the  law  of  England  so  far  as  construction 
is  concerned. 

A  testator,  a  domiciled  Englishman  resi- 
dent in  India,  bequeathed  to  his  niece,  in 
Hamburg,  Germany,  Government  4  per  cent, 
promissory  notes  for  Rs.6,500.      The  testator 
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Conflict  of  Lawa—ContuiueiL 

declared  by  his  will  that  in  the  event  of  tho 


\i< 


Will     of     Frciichtcuman  ~- Subi€qutnt 
Tiuge    in    Emjlund     to    t'rtn<h     fu!/ifiic 


Criminal  —  lievucation  —  Dumicil  —  Aniinu* 

Reverteudi— H^JI»  Act,  IKJT   r.    \\,..     k  \    \ 

Vict.  c.  20,  ».  18.]-The  vuli.l 

nuptial  will,  so  far  an  it  afl.--  • 

pert}',  depends  not  only  on  i; 

domicil   of   the   testator   at   i' 

deatii,  but  also  on  the  law  oi  t 


death  of  a  legatee  in  the  lifetime  of  the 
testator,  the  legacy  was  not  to  lapse,  but 
should  "  be  divided  amongst  the  next  of 
kin  of  the  deceased  le{i;atee."  The  testator's 
niece  died  in  the  testator's  lifetime,  in  Ham- 
burg, a  domiciled  German  subject,  without 
any  issue;  her  nearest  relations  were  a  half-    .,      ^.  ... 

sister  and  nephews  and  nieces,  the  children  '  ^^^  time  of  his  making  his  «i ...  -i-o 

of  a  deceased  brother.  V'"^-  ".      f  ;*"l^«<^Huent   marriaBt-;   but   ih. 

(lomicil    of    the    testator   on   each   of   tiu-i-o 

Held  —  that    the    testator's    will    must   be    occasions  must  be  determined  by  the  Knclixh 

governed  by  English  law,  that  the  gift  to  the    Court  of  I'robato  in  the  English  wiiw    i  r., 

"next  of  kin"  meant  a  gift  to  the  niece's    according    to    those    legal    principlc-H    »huU 

nearest  blood  relations  in  the  ascending  and    are  recognised  in  this  country  and  are  part 


descending  line,  including  those  of  the  half 
blood;  and  that  the  sister  of  the  half-blood 
was  entitled  to  the  legacy  to  the  exclusion 
of  the  nephews  and  nieces,  though  by  the 
local  law  of  Hamburg  nephews   and   nieces 


of  its  law. 

To  acquire  an  English  domicil  in  the  fng- 
lish  sense  not  only  is  a  change  of  reuidence 
and  place  of  business  reciuired,  but  xhvxr 
must  be  an  intention  to  adopt  the  n<-w  r«-»«- 


were  entitled   to  the  exclusion  of  the  half-    dence     permanently    or     for    an     indefinito 


sister. 

In  re  Ferguson's  Will,  [1902]  1  Ch.  483;  71 
[I,.  J.  Ch.  360;  50  W.  R.  312-Byrne.  J. 


period. 

According  to  international  law  aB  under- 
stood and  administered  in  England.  th<> 
cSect  of  marriage  on  the  movable  proptrl) 
of  spouses  depends  prima  facie  on  the 
domicil  of  the  husband  in  the  English  wnne 
at  the  Lime  of  the  marriage;  and  ev»-n  as- 
suming that  it  is  possible  for  the  purti«'i*  to 


387.  Domiciled  Foreigner— Unattested  Will 
-Bequest  of  Leaseholds  in  England— Lex  Eei 
Sitffi— Lex  Domicilii- IFills  Act,  1837  (7  Will. 

4  &  1  Vict.  c.  2(n,  s.  9.]  —  The  will  of  a  accept  in  this  respect  by  express  agri-<-ni.'nt 
foreigner  domiciled  abroad,  though  valid  ac-  i  ^^  ^^  \^y  marriage  betticment*  a  malrimonial 
cording  to  the  lex  domicilii,  and  though  ad-  regime  different  from  that  of  the  country  of 
mitted  to  probate  in  England,  will  not  pass  j  (.j^g  husband's  domicil  at  the  time  of  the 
the  beneficial  interest  of  leaseholds  in  Eng-  j  marriage,  yet  no  such  intention  ought  to  1« 
land  unless  executed  in  accordance  with  the  ciroumstantially  inferred  in  the  ab.sonio  of 
formalities  required  by  the  Wills  Act,  1837.      ^xich.  express  agreement. 

Decision  of  Kekewich,  J.  ([1900]  2  Ch.  50t;  p^j.  Vaughan  Williams,  L.J.  The  rule 
69  L.  J.  Ch.  730;  48  W.  R.  671;  S3  L.  T.  lOf-;,  ^j^at  a  pre-nuptial  will  is  revoked  by  the 
affirmed.  |  subsequent  marriage  of  the  testator  is  pait 

Pepin  v.  Bruyere,  (1901)  50  W.  E.  34;  85  L.  T.    of  the  matrimonial  'i^'O^'f  °^J;''';'""till  in 

[461;  [1902]  1  Ch.  24;  71  L.  J.  Ch.  39-C.  A.  I     A  Frenchwon.an    in  Ib.O.  made  a  ^U^^^^ 

L       '  >-        -■  England  in  the  1' rcnch  languago,  wliun  »ai» 

a  holo-'iaph  will  valid  by  the  law  of  brame. 

388.  Marrmgp  of  J^omtciled  Frcnclunan  i^^^^^^^'^^  ^1^^  ^^.^^^  domiciled  in  England  or 
and  Domiciled  Englishwoman- English  Mar-\  ^j-unvo  She  was  in  service  in  Englan.l,  and 
riage  Settlement— General  Power  of  jP-\^^^^  ^^y  Yj.c,nch  hwv  rinuU>rvd  \ur  i\onuci\  un 
pointment— English   Will— Law   Applicable.}  [         Yrmeh  sense)  English  at  that  time.    She 

-In  contemplation  of  the  marriage  between  I     .^.^^.^^..^j.^,^    ^^^    „j,         ■   • ^-.   - 

a  domiciled  Frenchman  and  a  domiciled 
Englishwoman,  a  settlement  in  English 
form,  and  of  which  the  trustees  were  En?- 


laundry  busin.sH  in 
London.  Her  principal  establishni.nt  »a* 
in  England,  and  accnlmg  to  !•  ron.  h  law 
she  was  domiciled  (in  the  French  s,-nsv»  in 


lish,  of  English  personal  property  behmg-  i.,,^„,,.^'nj  j^  May.  1S74.  she  inarri.Hl  a 
ing  to  the  intended  wife  was  executed.  Ihe  ,..^.^^^.1^  refugee,  known  by  the  name  of  Mar- 
settlement  gave  the  wife  a  general  testamen-  ^.^^  ^^^^j  continued  to  live  in  Englan.l  until 
tarv  power  of  appointment  over  the  settled  j^^.,.' ^,j,j^f,j  i,,  i«)5.  According  to  !•  rem  h  law 
property,  which  v  as  given  to  her  for  her  .^  j,^^  French  sense,  her  hushan.!  »tt« 
separate  use  in  default  of  appointment.  Ihe  .  ^^j^^^j,^.^  i„  E„j.laiid  when  ho  n.arrio.1. 
wife  made  an  English  will  purporting  to  ,^^  ^^^^^^^  ^^^  ^.,,  ,,„,.k  to  Franco  for  many 
dispose  of  the  property,  subject  to  the  settle-  j^.^^  ,,„  ^^„k,  «.,foiy  do  so  "l  »';*/«»« 
ment,  in  a  manner  that  to  some  extent  would  >  ^,^,.^  fr,„„  the  tune  'vA*^' ^';""' 
not  be  permitted  by  the  law  of  France  if  it  |  ,^.^  ^^.,^  country.  Ho  went  buck  in  IS»1.  m 
absolute   property.  ^        ..pn,„  „ft,.r  it   was  -afe  to  d.i  i«o.  nn.l  r«^ 


property.  ! 

In  re  Meoret;  Tweedie  v.  Maunder,  [1901]  1 
[Ch.  547;  84  L.  T.  192-  Cozens-Hardy.  J.  , 


"'irnD      bv     Kigby.     LJ..     "nd     Vaughan 
\vVlHams.  L.J.  (L.ndl.v.  Mi:.  d.-.nt.o,>- 
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Conflict  of  Laws— Continued, 
that  (in  the  English  sense)  the  domicil  of 
the  testatrix  at  the  time  of  her  marriage 
vas  English,  and  her  marriage  revoked  her 
will,  and  that  the  grant  of  letters  of  admin- 
istration with  the  will  annexed  must  be 
revoked. 

Decision  of  Jeune,  P.    (68  L.  J.  P.  106;  81 
L.  T.  459),  reversed. 
I>f     RE     Martin;    Loustalan     v.     Loustalan, 

[1900]  P.  211;  69  L.  J.  P.  75;  48  W.  E.  509; 
82  L.  T.  807;  16  T,  L.  K.  354^0.  A. 

XXXII.  MISCELLANEOUS. 

390.  Cumulative  Legacies— Identical  Lega- 
cies in  two  Documents — Presumption — Simul- 
taneous Execution.}— The  presumption  that 
identical  legacies  given  by  two  documents 
are  cumulative  may  be  rebutted  by  the  fact 
that  the  two  documents  were  executed  simul- 
taneously. 

Per  Vaughan  Williams,  L.J. 
TowNSEND  V.  MooEE,   [1905]   P.  66;  92  L.   T. 
[335-C.  A. 

391.  Devise  on  Death  of  Life  Tenant  with- 
out Issue  to  Right  Heirs — Females — Whether 
Coparceners  or  Joint-tenants  —  Inheritance 
Act,  1833  (3  &  4  Will.  4.  c.  106),  s.  3.]-A  tes- 
tator who  died  in  1858  devised  real  estate 
upon  trust  to  pay  the  rents  and  profits  to  his 
niece  S.  N.  for  life,  and  afterwards  for  her 
children  on  their  attaining  twenty-one  years. 
And  if  there  should  be  no  such  child,  then  to 
his  right  heirs  for  ever.  S.  N.,  who,  together 
with  three  other  ladies  who  were  still  living, 
were  the  testator's  co-heiresses,  died  in  1898 
without  issue.  A  summons  having  been 
taken  out  to  ascertain  whether  these  co-heir- 
esses succeeded  as  joint-tenants  or  co- 
parceners. 

Held — that,  having  regard  to  sect.  3  of  the 
Inheritance  Act,  1833,  they  took  as  devisees 
and  not  by  descent.  That  co-parceny  was  an 
incident  of  descent,  and  that  there  was 
nothing  in  the  Act  to  show  an  intention  to 
annex  it  to  the  estate  of  devisees.  That 
accordingly  the  three  surviving^ladies  took 
as  joint-tenants. 

In  re  Baker;  Pursey  v.  Hollowat,   (1898)  79 
[L.  T.  343;  19  Cox    C.  C.  81— Stirling,  J. 

292.  Gift  by  Implication— "  What  is  left" 
—Devise  after  Wife's  death  to  some  of  several 
Co-heirs.}— A  devise  of  realty  "  after  the 
death  of  A."  to  the  testator's  heir-at-law 
gives  to  A.  a  life  estate  by  necessary  impli- 
cation :  but  the  rule  does  not  apply  where 
the  gift  is  "  after  the  death  of  A."  to  one  or 
more  out  of  several  co-heirs. 

Button  v.  Simpson  ((1716)  2  Venn.  722)  dis- 
cussed. 

A  testator  appointed  his  wife  sole  execu- 
trix with  power  to  sell  all  his  property  and 
land,  and  "at  her  death  what  is  left  to  be 
divided  between"  two  of  his  daughters.  He 
left  five  co-heiresses  (including  these  two 
daughters). 


Held,  by  Farwell,  J.— that  the  words  "  what 
is  left,"  meant  the  "net  residue"  after  pay- 
ment of  debts,  etc.;  that  the  wife  took  no 
interest  in  the  estate  by  implication,  and 
that  until  her  death  there  was  an  intestacy. 
In    re    Willatts;    Willatts    v.    Artley,    74 

L.   J.   Ch.  269;  92  L.   T.  195;  [1905]   1  Ch. 
378;  21  T.  L.  E.  194.— Div.  Ct. 

Held— on  appeal,  that  the  wife  took  some 
interest;    and    the    parties    agreed    upon    an 
order. 
In  re  Willatts;  Willatts  v.  Artley,  [1905]  2 

[Ch.  135;  74  L.  J.  Ch.  564;  93  L.  T.  256;  21 
T.  L.  E.  571-C.  A. 

393.  Portions-Power  given  to  Successive 
Tenants  for  Life  to  Raise  Portions  up  to 
Limited  Amount  —  Limitation  as  to  Total 
Amount  to  be  raised  at  any  one  Time.']— A. 
testator  devised  his  freehold  hereditaments 
to  successive  tenants  for  life.  He  empowered 
each  of  the  several  persons  respectively  made 
tenants  for  life  to  charge  the  hereditaments 
with  payment  of  a  jointure  not  exceeding 
JvljOOO  per  annum  and  any  sums  for  portions 
for  younger  children  not  exceeding  in  thu 
whole  .£20,000.  The  will  contained  a  proviso 
that  the  freehold  hereditaments  so  devised 
should  not,  by  virtue  of  the  aforesaid  power, 
"at  any  one  time"  be  liable  to  the  payment 
of  more  than  the  annual  sum  of  ,£1,500  for 
jointures,  and  the  sum  of  .£30,000  for  por- 
tions. 

Held— that  having  regard  to  the  forms  of 
precedent  in  common  use  in  1860,  the  date 
of  the  will,  the  words  "  at  any  one  time  " 
applied  to  portions  as  well  as  to  jointures; 
and  that,  therefore,  portions  charged  by 
preceding  tenants  for  life  which  had  been 
raised  and  discharged  did  not  prevent  a 
subsequent  tenant  for  life  raising  further 
portions,  although  the  amount  so  raised 
would,  with  the  previous  amounts,  exceed 
the  total  of  ^£30,000  allowed  to  be  raised  at 
any  one  time. 

In  re  Beckett;  Beckett  v.  Grimthorpe,  (1900) 
[93  L.  T.  746;  22  T.  L.  E.  84- Joyce,  J. 

394.  Rev 2rter— Possibility  of  Reverter— Fee 
Simple  Conditional— Right  of  Entry  for  Con- 
dition Broken— Wills  Act,  1837(7  Will.  4&  1 
Vict.  c.  26),  s.  3.]— A  possibility  of  reverter  on 
failure  of  a  fee  simple  conditional  on  the " 
birth  of  male  issue  is  within  sect.  3  of  the 
Wills  Act,  1837,  and  is  devisable  as  a  right  of 
entry  for  condition  broken. 

Semble— that  such  possibility  of  reverter 
is  an  estate. 

Pemberton  v.  Barnes,   [1899]   1   Ch.  544;     68 

[L.  J.  Ch.  192;  47  W.  E.  444;  80  L.  T.  181— 

North,  J. 

395.  Succession— Provision  for  Widow  in 
Full  of  all  Claims  of  Terce  and  Jus  Eelictje 
—Partial  Intestacy— Effect  of.]— A  testator 
declared  by  his  will  that  the  provision  he 
thereby  made  for  his  wife  and  children 
should  be  in  full  of  all  that  his  wife  could 
claim  in  name  of  terce,  jus  relictce,  or  other- 
wise. The  portion  of  the  estate  in  question 
had  fallen  into  intestacy. 
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Miscellaneous  -Cort/ufiwoT. 

Held— that  the  clause  was  intended  to  en- 
able full  effect  to  be  given  to  the  testator's 
testamentary  dispositions  by  putting  his  wife 
under  a  disability  to  put  forward  legal 
claims  which  would  have  the  effect  of  with- 
drawing something  from  the  estate  disposed 
of,  and  that  as  regards  all  that  remained 
over  when  the  provisions  of  the  will  were 
satisfied— the  whole  residue— the  law  of  in- 
testacy took  effect  upon  it. 
Naismith  v.  Boyes,   [1899]   A.   C.   495— H.   L. 

[(Sc). 

396.  Testator  Solicitor  in  Partnership- 
Gift  to  Partner  of  "All  my  Share  and  In- 
terest in  the  Business  of  Solicitors  "— 
Unpaid  Capital  and  Undrawn  Profits.]— A 
testator  gave  to  E.  T.  C.  "  for  his  own  abso- 
lute   use    and    benefit    ...    all    my    share 


WORK    AND    LABOUR. 

And  see  title  Factories  and  Workshops. 

1.  Agreement  for  Specific  Sum-Failure  to 
Perform  Contract— Allowance  for  Materials 
-Liquidated  Damages— Separate  Classes  of 
fForfc.]— The  plaintiff  agreed  to  execute  cer- 
tain specified  work  in  and  about  laying  elec- 
tric wires  and  blocks  by  a  certain  date,  and 
■JO  fix  certain  lamps  and  fittings  which  were 
to  be  supplied  to  him  by  the  defendant 
within  fourteen  days  from  the  delivery  to 
him  of  such  fittings.  The  plaintiff  also  wrote 
in  substance  as  follows:— "I  undertake  to 
carry  out  the  work  in  connection  with  the 
cables,  wires,  and  fittings,  in  strict  accord- 
ance with  the  specification  and  schedule 
within  the  time  stated  in  the  said 
specification     for     the     sum     of     .£76     lOs., 

nd  I  consent  to  pay  the  sum  of  £5  as  liqui- 


and  interest  in  the  business  of  solicitors  car-  j^^-gj  damages  and  not  as  a  penalty  for  every 
ried  on  by  me  and  him  as  co-partners  by  ^^^  exceeding  the  number  of  days  within 
virtue  of  the  deed  of  partnership,  conditional  ^^j^j^h  the  work  has  to  be  completed."  The 
on  his  acting  as  solicitor  to  my  estate  free  y^^^k  was  so  badly  done  that  it  had  to  be 
of  charge,  except  moneys  taken  by  him  from  ^^^^  ^^^^j.  again,  a  different  and  inferior 
my  said  estate."  The  testator  had  done  quality  of  wire  from  that  specifically  named 
really  no  work  for  several  years,  and  the  ^^^^  p^j.  ^^^  ^mj  the  conduct  of  the  plaintiff 
partnership  accounts  had  been  made  out  on  ^^,^^  ^^^^^  as  to  entitle  the  defendant  to  take 
that  footing.  At  his  death  there  was  stand-  ,  ^he  contract  out  of  his  hands.  The  referee 
ing  a  small  sum  to  the  credit  of  testator's  '  ^^.j^jig  giving  the  plaintiff  the  value  of  some 
capital  account  in  the  business,  and  a  con-  materials  used  by  the  defendant,  allowed  the 
siderable  sum  representing  undrawn  profits,  defendant  a  set-oft  and  counterclaim  for  .£50 
HELD-that  it  could  not  be  supposed  that  liquidated  damages  and  gave  judgment  for 
the  testator  intended  to  pass  nothing  at  all  the  defendant  for  a  balance  of  ^£38  Is. 
except  the  shadowy  right  to  goodwill ;  that  jj^^j^.^i^^t  ^  sum  of  .£5  was  agreed  upon 
the   Court    must   find   something   answering  ^^     i^ated   damages  for  each  day's  delay 

to      my  share  and  interest  m  the  business  ^        .  .»...,  .       ,     ,i 


-      .  •       i.    <.!,       •!■(.    i.i,„4.    lu  executing  each  part  of  the  contract;  the 

so  as  to  give  some  naeaning  to  the  gift ;  that  ^^  ^^.^^^  ^^^^  separate  periods  at 

the   "share"   was   half   P^^*^ «f  ,t^^^%  PJ^f^s    ^^^  .^pi^^tion  of  which  the  damages  began 

to  accrue  and  not  one  continuous  period  at 


and  half  the  capital  assets;  that  the  testator 
had  in  the  business  an  "  interest "  in  respect 
of  his  lien  as  a  partner  on  the  unpaid  capi- 
tal and  the  undrawn  profits;  and  therefore 
the  testator  intended  to  give  all  his  share 
and  interest  in  the  business,  including  every- 
thing which  appeared  on  the  balance-sheet. 
In  re  Barfield;  Goodman  v.  Child;  (1901)  84 
[L.  T.  28-rarwell,  J. 


WINDINGUP. 

See  Building  Societies  :  Companies. 


WINDOWS. 

See  Easement. 


WITNESSES. 

See  Evidence. 

WOMEN,  EMPLOYMENT  OF. 

See  Factories  and  Workshops. 


the  end  of  which  only  they  became  payable; 
the  word  "  work  "  (in  the  singular)  must  be 
read  in  reference  to  the  two  separate  classes 
of  work  as  to  which  "  times  "  (in  the  plural) 
were  by  the  cont  ract  expressly  assigned ;  and 
the  damages,  for  the  same  reason,  were 
specific  sums  agreed  upon  for  each  breach  of 
presumably  equal  importance  since  the  eSect 
of  each  was  identical,  viz.,  delay,  and  there- 
fore presumably  to  be  compensated  by  the 
same  sum  per  diem. 

Decision  of  Queen's  Bench  Division  (80 
L.  T.  234)  affirmed. 

Stegmann  v.  O'Connor,   (1900)  81  L.  T.  627; 

[-C.  A. 

2.  Contract— Offer  and  Acceptance— Esti- 
mate—Reasonable  Time.]— The  plaintiS  in- 
vited the  defendants  to  send  in  a  tender  in 
competition  for  work.  The  defendants  sent 
a  letter  headed  "Estimate." 

Held— that  the  letter  sent  in  by  the  de- 
fendants was  an  offer  to  do  the  work  at  the 
price  mentioned.  If  the  specification  leaves 
a  blank  as  to  the  time  within  which  the 
work  is  to  be  completed,  then  the  work  has 
1  to  be  done  in  »  reasonable  time. 
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Work  and  Labour — Continued. 
Croshaw  v.  Peitchard,  (1899)  16  T.  L.  II.  45— 
[Bigham,  J. 

3.  Railway  Company— Contractors— Agree- 
ment for  Construction  —  Completion  —  In- 
terest on  Shares — Payment  out  of  Penalties 
due  from  Contractors.'}— By  a  contract  for 
making  the  line  of  the  plaintiff  railway,  it 
was  to  be  completed  to  the  satisfaction  of 


30th,  1899,  due  allowance  being  made  for 
delays  through  certain  specified  causes  "  or 
other  circumstances  beyond  builders'  con- 
trol." A  suitable  berth  for  the  building  of 
the  steamship  at  the  shipbuilders'  yard  did 
not  become  vacant  and  the  work  was  not 
begun  until  March,  1899,  up  to  which  time 
the  berth  in  question  was  occupied  by 
another  vessel  in  course  of  building  at  the 
date  of  the  contract,  the  completion  of  which 
the  engineer  of  the  company  in  two  years  I  was  delayed  by  causes  of  the  same  nattire 
from  the  commencement  of  the  works.    The  !  as  those  specified  in  the  contract.    The  de- 


contract  price  was  to  be  paid  in  debentures 
and  shares  of  the  company,  which  were  to 
be  issued  at  the  request  of  the  contractors 
to  their  nominees,  or  offered  for  public  sub- 
scription. The  contractors  having  requested 
the  debentures  and  shares  to  be  offered  for 
public  subscription  entered  into  an  agree- 
ment to  pay  to  the  company  interest  on  the 
debenture  and  preference  stock  issued  by  the 
company  until  the  railway  was  completed. 

The  works  were  commenced  on  the  15th 
January,  1890,  but  the  time  for  completion 
was  afterwards  extended  to  31st  May,  1892. 

They  were  not  completed  for  more  than  a 
year  after  the  time  fixed.  Interest  on  the 
debentures  and  preference  stock  in  the  mean- 
time became  due  which  was  not  paid  by  the 
contractors,  and  was  therefore  paid  by  the 
company. 

This  action  was  afterwards  brought  and 
certain  of  the  matters  in  dispute  were  re- 
ferred to  arbitration,  but  the  award  was  to 
be  enforced  only  in  the  present  action. 

Held  (affirming  the  decision  of  Stirling, 
J.)— that  the  contractors  had  not  completed 
the  line  within  the  time  fixed,  and  were 
liable  to  pay  the  interest  between  the  1st 
October  and  the  31st  December,  1892;  but 
that  the  arbitrator  having  found  that  the 
company  were  liable  for  not  taking  over  the 
line  when  it  was  completed,  the  contractors 
were  entitled  to  have  the  amount  for  which 
the  company  was  so  liable  applied  in  re- 
duction of  the  interest,  but  (reversing  the 
decision  of  Stirling,  J.)  that  the  contractors 
were  not  liable  for  the  interest  between  the 
15th  January  and  the  31st  May,  1892,  be- 
tween which  dates  the  time  for  completion 
was  extended. 

Held  also  (reversing  the  decision  of  Stir- 
ling, J.),  that  it  was  not  ultra  vires  the  com- 
pany to  apply  penalties  due  from  the  con- 
tractors in  payment  of  interest  on  shares, 
as  such  penalties  were  not  capital,  and 
dividends  can  be  paid  out  of  other  money 
besides  profits. 

Alcoy  and  Gandia  Ey.  &  Harbodr  Co.,  Ld.  v. 
[Greenhill,  (1898)  79  L.  T.  257— C.  A. 

i.  Shipbuilding  Contract— Time  for  Com- 
pletion —  Allowance  for  Delay —  "  Circum- 
stances beyond  Builders'  Control  "—Belay 
due  to  Non-completion  of  another  Vessel 
occupying  suitable  Berth.']  —  A  contract 
dated  July  6th,  1898,  provided  for  the  build- 
ing of  a  steamship  by  shipbuilders,   to   be 


livery  of  the  steamship  was  delayed  beyond 
the  contract  date.  An  arbitrator  having 
found  that  the  parties  contemplated  that 
the  steamship  was  to  be  built  at  the  ship- 
builders' yard  as  soon  as  a  suitable  berth 
became  vacant,  and  that  the  berth  in  ques- 
tion was  the  first  suitable  vacant  berth. 

Held— that  in  fixing  the  time  for  the  com- 
pletion of  the  steamer  allowance  must  be 
made  for  delays  during  the  building  of  the 
previous  vessel. 

Lockie  v.  Craogs,  (1902)  SO  L.  T.  388;  7  Com. 
[Cas.  7;  9  Asp.  M.  C.  296-Wright,  J. 

5.  Sub-contractor  taking  no  Responsibility 
for  Bad  Workmanship  beyond  Liability  to 
replace — Costs  of  Action  against  Contractors 
in  respect  of  Bad  Workmanship.'] — The  plain- 
tiffs, who  were  repairing  a  steamship  for  her 
owners,  employed  the  defendants  to  con- 
struct a  crank  shaft;  the  latter  expressly 
disclaimed  all  responsibility  for  bad  material 
and  workmanship,  beyond  the  replacement  of 
faulty  work. 

In  an  action  for  the  contract  price  the 
plaintiffs  were  met  by  a  counter  claim  for 
general  damages  on  the  ground  of  the  break- 
age of  the  shaft;  and  after  communicating 
with  the  defendants,  who  repudiated  all  lia- 
bility, they  defended  the  counter-claim  un- 
successfully. The  shaft  was  found  to  have 
been  badly  made. 

Held— that  upon  the  true  construction  of 
the  sub-contract  the  defendants  must  pay  to 
the  plaintiffs  the  costs  of  the  counter-claim, 
except  so  far  as  they  were  increased  by  the 
raising  of  any  issue  other  than  those  of  bad 
material,  or  bad  workmanship. 

Hammond  v.  Bussey  ((1888),  20  Q.  B.  D. 
79;  57  L.  J.  Q.  B.  58-C.  A.)  discussed. 

Prince  of  Wales  Dry  Dock  Co.,  Ld.  v. 
[Fownes  Forge  and  Engineering  Co.,  Ld., 
(1904)  90  L.  T.  527;  9  Asp.  M.  C.  555-C.  A. 

6.  Work,  Labour,  and  Services — Contract- 
Repairs  to  Ship— Lump  Sum— 'V aviation— 
Authorised  and  Forbidden  Repairs— Rectifi- 
cation.]—Th.evQ  are  two  conditions  under 
which  a  contractor  for  a  lump  sum,  who  has 
not  performed  the  stipulated  work,  can  re- 
cover something  under  his  contract.  He  can 
do  so  if  he  has  been  prevented  by  the  defen- 
dant from  performing  his  work,  or  if  a  new 
contract  has  been  made  that  he  shall  be  paid 
for  the  work  he  has  actually  done. 

The  plaintiffs  sought    to    make    the    ship 


delivered  to  a  shipowner  not  later  than  June    Liddesdale  answerable  for  the  cost  of  repairs 
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liir, 


■Cuiilinucd.  ' 

executed  upon  her.  That  the  plaintiffs  had 
not  done  the  work  specified  by  the  contract 
was  undisputed.  Authorised  repair  oi 
stranding  damage  had  passed  into  forbidden 
repair  of  deterioration.  The  defendants, 
however,  took  the  ship  and  sold  it. 

Held— that  the  plaintiffs  could  not  rpcover 
for  work  which  they  had  done,  and  that  the 
more  fact  that  the  defendant  took  the  shiii. 
which  was  his  own  property,  and  made  thu 
best  he  could  of  It,  could  not  give  the  plain- 
tiffs any  additional  right. 

Applehy  v.  Myers  ((1867),  L.  "R.  2  C.  P.  651 ; 
36  L.  J.  C.  P.  331;  16  L.  T.  (n.s.)  669)  followed. 
FoRMAN  &  Co.  Proprietary  v.  The  Ship  "  Lm- 

[desdale,"  [1900]  A.  C.  190;  69  L.  J.  P. 
44;  82  L.  T.  331;  9  Asp.  U.  C.  45-P.  C. 
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WRECK. 

See  .\dmik\i.ty; 
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ASH  NoitaTius. 


WORKING    CLASSES, 
HOUSES    OF. 

See  Public  Health. 


YEAR. 

Srr    Tl.MK. 


ZANZIBAR. 

I  See  Depe.sde.scies  and  Colonies. 


END    OF    VOLUMK     ill. 


MiO.X    XiH>  I«jM<»IIX1« 


^1 

•H           •« 

^  tD  en        1 

.  CO  OJ          1 

^  a)  (.0     • 

University  of  Toronto 
Library 

^     3  o     • 

■o  o 
-p 

DO  NOT          /f 

-:-    O 

REMOVE      II         1 

THE 

-d    Lj 

CARD 

FROM           ^ 

-fj 

THIS      _        \ 

--.  r- 

POCKET            X 

II 

5^    rH 

L)          1 

1 

r              '4    rH 

Acnie  Utmry  Card  Pocket 

1 

1 

1 

LOWE-MARTIN  CO.  LiMmo 

1 

J; 

